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  Preface  

   • If a disabled employee could perform the job requirements when hired, but the 

job has progressed and the employee is no longer able to perform, must the 

employer keep her on?  

  • Is an employer liable when a supervisor sexually harasses an employee, but 

the employer knew nothing of it?  

  • Is an employer liable for racial discrimination because she terminates a black 

male who refuses to abide by the “no-beard” rule?  

  • Can an employer be successfully sued for “reverse discrimination” by an 

employee who feels harmed by the employer’s affirmative action plan?  

  • How far can an employer go in instituting a dress code?  

  • If an employer has two equally qualified applicants from which to choose 

and prefers the white one to the black one, is it illegal discrimination for the 

employer to hire the white applicant, or must the employer hire the black 

one?

  • Must an employer send to training the employee who is in line to attend, if that 

employee will retire shortly?  

  • Must an employer keep an employee known to be HIV-positive when other 

employees fear for their own health because of their exposure to the HIV-positive 

employee?

  • Is it a violation of wage and hour laws for an employer to hire his 13-year-old 

daughter to pick strawberries during the summer?  

  • Is an ex-employer liable for defamation if he gives a negative recommendation 

about an ex-employee to a potential employer who inquires?  

  • Must an employer disclose to employees that chemicals with which they work 

are potentially harmful?  

  • Can an employer stop employees from forming a union?   

These types of questions, which are routinely decided in workplaces everyday, 

can have devastating financial and productivity consequences if mishandled by 

the employer. Yet few employers or their managers and supervisors are equipped 

to handle them well. That is why this textbook was created. 

Between fiscal years 1970 when newly enacted job discrimination legisla-

tion cases started to rise and 1983, the number of federal discrimination suits 

grew from fewer than 350 per year to around 9,000 per year. This is an astonish-

ing 2,166 percent growth in the volume of discrimination suits, compared with 

only 125 percent growth in general federal civil cases for the same period. A 

major factor in this statistic is that the groups protected by Title VII of the Civil 

Rights Act of 1964 and similar legislation, including minorities, women, and 

white males over 40, now constitute over 70 percent of the total workforce. Add 

to that number those protected by laws addressing disability, wages and hours, 



Preface vii

and unions, workplace environmental right-to-know laws, tort laws, and occu-

pational safety and health laws, and the percentage increases even more. There 

was a 95.7 percent increase from 1969’s 45.84 million such employees to 1989’s 

89.70 million employees. 

It is good that employers and employees alike are now getting the benefits 

derived from having a safer, fairer workplace and one more reflective of the 

population’s diversity. However, this is not without its attendant challenges. One 

of those challenges is reflected in the statistics given above. With the advent of 

workplace regulation by the government, particularly the Civil Rights Act of 

1964, there is more of an expectation by employees of certain basic rights in 

the workplace. When these expectations are not met, and the affected population 

comprises more than 70 percent of the workforce, problems and their attendant 

litigation will be high. 

Plaintiffs generally win over 50 percent of lawsuits brought for wrongful ter-

mination based on race, gender, and disability discrimination. The median com-

pensatory damage award is in excess of $100,000. Much of the litigation and 

liability arising in the area covered by these statistics is avoidable. Many times 

the only difference between an employer being sued or not is a manager or super-

visor who recognizes that the decision being made may lead to unnecessary liti-

gation and thus avoids it. 

When we first began this venture more than 10 years ago, we did not know 

if we would be able to sell enough copies of the textbook to justify even having 

a second edition. Luckily, we had a publisher who understood the situation and 

made a commitment to hang in there with us. The problem was that there was no 

established market for this textbook. There were so few classes in this area that 

they did not even show up as a blip on the radar screen. Actually, we only knew 

of two. But having worked in this area for years, we knew the need was there, 

even if the students, faculty, and even employers were not yet aware of it. 

 We convinced the publishers that “if you publish it, they will come.” 

And come they did. From the minute the book was first released, it was 

embraced. And just as we thought, classes were developed, students flooded in, 

and by the time the smoke cleared, the first edition had exceeded all the publish-

er’s forecasts and expectations. The need that we knew was there really was there, 

and an entire discipline was created. The textbook remains the leading textbook 

of its kind in the country and is still outselling its projections. 

We cannot thank the publishers enough for being so committed to this text-

book. Without their commitment, none of this would have happened. And we 

cannot thank professors and students enough for being there for us, supporting us, 

believing in the textbook and our voices, and trusting that we will honor the law 

and our commitment to bring the best to faculty and students. 

We have seen what types of employment law problems are most prevalent in 

the workplace from our extensive experience in the classroom, in our research 

and writing, as well as in conducting over the years many employment seminars 

for managers, supervisors, business owners, equal employment opportunity offi-

cers, human resources personnel, general counsels, and others. We have seen how 
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management most often strays from appropriate considerations and treads on thin 

legal ice, exposing it to potential increased liability. We came to realize that many 

of the mistakes were based on ignorance rather than malice. Often they simply 

did not know that a decision was being handled incorrectly. 

Becoming more aware of potential liability does not mean the employer is not 

free to make legitimate workplace decisions. It simply means that those decisions 

are handled appropriately in ways that lessen or avoid liability. The problem does 

not lie in not being able to terminate the female who is chronically late for work 

because the employer thinks she will sue for gender discrimination. Rather, the 

challenge lies in doing it in a way that precludes her from being able to file a suc-

cessful claim. It does not mean the employer must retain her, despite her failure to 

adequately meet workplace requirements. Rather, it means that the employer must 

make certain the termination is beyond reproach. If the employee has performed 

in a way that results in termination, this should be documentable and, therefore, 

defensible. Termination of the employee under such circumstances should pre-

sent no problem, assuming similarly situated employees consistently have been 

treated in the same manner. The employer is free to make the management deci-

sions necessary to run the business, but she or he simply does so correctly. 

Knowing how to do so correctly does not just happen. It must be learned. 

We set out to create a textbook aimed at anyone who would, or presently does, 

manage people. Knowing what is in this book is a necessity. For those already in 

the workplace, your day is filled with one awkward situation after another—for 

which you wish you had the answers. For those in school, you will soon be in the 

workplace, and in the not-too-distant future you will likely be in a position man-

aging others. We cannot promise answers to every one of your questions, but we 

can promise that we will provide the information and basic considerations in most 

areas that will help you arrive at an informed, reasonable, and defensible answer 

about which you can feel more comfortable. You will not walk away feeling as 

if you rolled the dice when you made a workplace decision, and then wait with 

anxiety to see if the decision will backfire in some way. 

In an effort to best inform employers of the reasoning behind legal require-

ments and to provide a basis for making decisions in “gray areas,” we often pro-

vide background in relevant social or political movements, or both, as well as 

in legislative history and other relevant considerations. Law is not created in a 

vacuum, and this information gives the law context so the purpose is more easily 

understood. Often understanding why a law exists can help an employer make the 

correct choices in interpreting the law when making workplace decisions with no 

clear-cut answers. 

Legal cases are used to illustrate important concepts; however, we realize that 

it is the managerial aspects of the concepts with which you must deal. Therefore, 

we took great pains to try to rid the cases of unnecessary “legalese” and proce-

dural matters that would be more relevant to a lawyer or law student. We also 

follow each case with questions designed to aid in thinking critically about the 

issues involved from an employer’s standpoint, rather than from a purely legal 

standpoint. We understand that how  employers make their decisions has a great 

impact on the decisions made. Therefore, our case-end questions are designed 
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as critical-thinking questions to get the student to go beyond the legal concepts 

and think critically about management issues. This process of learning to ana-

lyze and think critically about issues from different points of view will greatly 

enhance student decision-making abilities as future managers or business owners. 

Addressing the issues in the way they are likely to arise in life greatly enhances 

that ability. You may wonder why we ask questions such as whether you agree 

with the court’s decision or what you would do in the situation. This is important 

in getting you to think about facts from your perspective as a potential manager 

or supervisor. Your thoughts matter just as much as anyone else’s and you should 

begin to think like a manager if you are going to be one. 

It is one thing to know that the law prohibits gender discrimination in employ-

ment. It is quite another to recognize such discrimination when it occurs and gov-

ern oneself accordingly. For instance, a female employee says she cannot use a 

“filthy” toilet, which is the only one at the work site. The employer can dismiss 

the complaint and tell the employee she must use the toilet, and perhaps later be 

held liable for gender discrimination. Or the employer can think of what implica-

tions this may have, given that this is a female employee essentially being denied 

a right that male employees have in access to a usable toilet. The employer then 

realizes there may be a problem and is more likely to make the better decision. 

This seemingly unlikely scenario is based on an actual case, which you will 

later read. It is a great example of how simple but unexpected decisions can create 

liability in surprising ways. Knowing the background and intent of a law often 

can help in situations where the answer to the problem may not be readily appar-

ent. Including the law in your thinking can help the thought process for making 

well-founded decisions. 

We also have included boxed items from easily accessible media sources 

that you come across every day, such as People  magazine and the USA Today

newspaper. The intent is to demonstrate how the matters discussed are interest-

ing and integrated into everyday life, yet they can have serious repercussions for 

employers.

Much of today’s litigation results from workplace decisions arising from 

unfortunate ideas about various groups and from lack of awareness about what 

may result in litigation. We do not want to take away anyone’s right to think 

whatever he or she wants about whomever he or she wants, but we do want to 

teach that those thoughts may result in legal trouble when they are acted on. 

Something new and innovative must be done if we are to break the cycle of 

insensitivity and myopia that results in spiraling numbers of unnecessary work-

place lawsuits. Part of breaking this cycle is language and using terminology that 

more accurately reflects those considerations. We therefore, in writing the text, 

took a rather unorthodox move and took the offensive, creating a path, rather than 

following one. 

For instance, the term “sex” is used in this text to mean sex only in a purely 

sexual sense. The term “gender” is used to distinguish males from females. With 

the increasing use of sexual harassment as a cause of action, it became confusing 

to continue to speak of “sex” as meaning gender, particularly when it adds to the 

confusion to understand that sex need not  be present in a sexual harassment claim 
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but gender differences are  required. For instance, to say that a claim must be 

based on “a difference in treatment based on sex” leaves it unclear as to whether 

it means gender or sexual activity. Since it actually means gender, we have made 

such clarifications. Also, use of the term “sex” in connection with gender dis-

crimination cases, the majority of which are brought by women, continues to 

inject sexuality into the equation of women and work. This, in turn, contributes 

to keeping women and sexuality connected in an inappropriate setting (employ-

ment). Further, it does so at a time when there is an attempt to decrease such 

connections and, instead, concentrate on the applicant’s qualifications for the job. 

The term is also confusing when a growing number of workplace discrimination 

claims have been brought by transgenders, for whom gender, sex, and sexuality 

intersect and can cause confusion if language is not intentional, accurate, con-

scious, and thoughtful. 

So, too, with the term “homosexuality.” In this text, the term “affinity orienta-

tion” is used instead. The traditional term emphasizes, for one group and not oth-

ers, the highly personal yet generally irrelevant issue of the employee’s sexuality. 

The use of the term sets up those within that group for consideration as different 

(usually interpreted to be “less than”), when they may well be qualified for the 

job and otherwise acceptable. With sexuality being highlighted in referring to 

them, it becomes difficult to think of them in any other light. The term also con-

tinues to pander to the historically more sensational or titillating aspects of the 

applicant’s personal life and uses it to color her or his entire life when all that 

should be of interest is ability to do the job. Using more appropriate terminology 

will hopefully keep the focus on that ability. 

The term “disabled” is used, rather than “handicapped,” to conform to the 

more enlightened view taken by the Americans with Disabilities Act of 1990. 

It gets away from the old notion noted by some that those who were differently 

abled went “cap in hand” looking for handouts. Rather, it recognizes the impor-

tance of including in employment these 43 million Americans who can contribute 

to the workplace despite their physical or mental condition. 

There is also a diligent effort to use gender-inclusive or neutral terminology—

for example, police officers, rather than policemen; firefighters, rather than firemen; 

servers, rather than waiters or waitresses; flight attendants, rather than stewards 

or stewardesses. We urge you to add to the list and use such language in your 

conversations. To use different terminology for males and females performing 

the same job reflects a gender difference when there is no need to do so. If, as the 

law requires, it is irrelevant because it is the job itself on which we wish to focus, 

then our language should reflect this. 

It is not simply a matter of terminology. Terminology is powerful. It conveys 

ideas to us about the matter spoken of. To the extent we change our language 

to be more neutral when referring to employees, it will be easier to change our 

ingrained notions of the “appropriateness” of traditional employment roles based 

on gender, sexuality, or other largely irrelevant criteria and make employment 

discrimination laws more effective. 

This conscious choice of language also is not a reflection of temporal “politi-

cal correctness” considerations. It goes far beyond what terming something 
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“politically correct” tends to do. These changes in terminology are substantive 

and nontrivial changes that attempt to have language reflect reality, rather than 

have our reality shaped and limited by the language we use. Being sensitive to 

the matter of language can help make us more sensitive to what stands behind the 

words. That is an important aid in avoiding liability and obeying the law. 

The best way to determine what an employer must do to avoid liability for 

employment decisions is to look at cases to see what courts have used to deter-

mine previous liability. This is why we have provided many and varied cases for 

you to consider. Much care has been taken to make the cases not only relevant, 

informative, and illustrative but also interesting, up to date, and easy to read. 

There is a good mix of new cases, along with the old “standards” that still define 

an area. We have assiduously tried to avoid legalese and intricate legal consider-

ation. Instead, we emphasize the legal managerial aspects of cases—that is, what 

does the case mean that management should or should not do to be best protected 

from violating the law? 

We wanted the textbook to be informative, readable, and a resource, to encour-

age critical and creative thinking about workplace issues, and to sensitize you to 

the need for effective workplace management of these issues. We think we have 

accomplished our goal. We hope the text is as interesting and informative for you 

to read and use as it was exciting and challenging for us to write. 

As we have done with other editions, in this sixth edition, we have continued 

to make updates and improvements that we think will help students understand 

better. We have added learning objectives for each chapter, included new cases, 

updated text, and provided new boxed information, up-to-the-minute legal issues, 

more insights, and a modified structure. We have kept the things you tell us you 

love, and added to them. 

As always, we truly  welcome your feedback. We are the only textbook we 

know of that actually gets fan letters! Keep them coming! AWe urge you to e-mail 

us about any thoughts you have about the text, good or bad, as well as suggestions, 

unclear items you don’t understand, errata, or anything else you think would be 

helpful. Our contact information is  

Dawn D. Bennett-Alexander

Terry College of Business

University of Georgia

202 Brooks Hall

Athens, GA 30602-6255

(706) 542-4290

E-mail: dawndba@uga.edu

Laura P. Hartman

DePaul University

Department of Management

1 E. Jackson Blvd., Ste. 7000

Chicago, IL 60604-2787

(312) 362-6569

E-mail:  lhartman@depaul.edu 

And again as always, we hope you have as much fun reading the book as we 

did writing it. It really is a pleasure. Enjoy! 

     Dawn D.     Bennett-Alexander  , E sq. 

 Athens, G A  

July 28, 2008    
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and perhaps the original reason that we began the adventure of this text several 

decades ago. 
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brought the text into existence. This edition could not have been completed 

without the extraordinary legal expertise of Robin Struve, who assisted with the 

ERISA update, as she has in the past. Rocky Perkovich and Marty Martin also 

kindly provided contributions. While Nell Shields assisted with the revision of 

the Instructors Manual and countless areas of this current edition, I express this 

appreciation with some bittersweet sentiments since her significant preparation 

and duly recognized talents landed her a plum job in a global firm; and I fear 
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  Text Organization 

Employment Law for Business,  6e has been revised and updated 

to maintain its currency amid a rapidly changing landscape in 

the area of employment law. Some of its content has also been 

streamlined to provide a more realistic opportunity for instruc-

tor’s to cover key concepts in one semester. New to this edition, 

learning objectives have been implemented at the start of each 

chapter to alert instructor and students to key concepts within. 

Cases have been moved to the end of the chapter to facilitate 

a smoother read, with case icons inserted into the text where 

references are appropriate. 

Part 1 gives the foundations for employment 

law, covering introductory topics and cases 

to set the stage for later coverage. This initial 

section now includes more material to give 

students a more thorough grounding. 

Chapter 1 now includes an expanded 

discussion of employment-at-will and the 

up-to-date case,  Estrada v. FedEx.  

Chapter 2 covers Title VII of the Civil Rights 

Act in order to illustrate the foundational 

nature this groundbreaking legislation has 

for employment law. 

Chapter 3 now offers a “Checklist for 

Safe Hiring” and addresses the issue 

of employer’s access to extraordinary 

amounts of information via evolving 

technology. 

Part 2 covers various types of discrimination 

in employment, with each chapter revised 

to reflect recent changes. 

Chapter 4 includes a discussion on recent 

revisions to affirmative action regulations 

and misuse of affirmative action. 

Chapter 5 covers a historical overview 

of racism in the United States, giving 

students a deeper understanding of how 

prevalent racial discrimination still is, so 

managers can better recognize potential 

liability as it arises. 

Chapter 6 now directly follows Chapter 5 

in order to link and distinguish the concepts 

of race and national origin in the United 

States laws and culture. 

Chapter 7 features coverage of preg-

nancy discrimination, gender stereotypes, 

employer grooming codes, and how gender 

impacts the workplace. 

Chapter 8 clearly explains the difference 

between quid pro quo and hostile envir-

onment sexual harassment as well as 

how to avoid employer liability in this 

important area. 

Preface vi 

 Text O rganization xvi 

 Key Features for the Sixth Edition xviii 

 PART ONE 
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 1. The Regulation of Employment 2 

 2. Title VII of the Civil Rights Act of 1964 72 

 3. Legal Construction of the Employment Environment 117 

 PART TWO 

 The Regulation of Discrimination in Employment 205 

4. Affirmative Action 207 

 5. Race and Color Discrimination 257 

 6. National Origin Discrimination 311 

7. Gender Discrimination 347 

8. Sexual Harassment 397 
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 Chapter 9 discusses developments in affinity 

orientation discrimination issues and offers 

management tips on how to handle this 

quickly evolving topic. 

 Chapter 10 gives students up-to-date 

considerations on the many aspects 

of religious discrimination, including 

explanations of the legal definition of 

religion, points on the employer’s duty to 

reasonably accommodate employees, and 

information on the correct usage of religion 

as a BFOQ. 

 Chapter 11 has been updated with 

current statistical information with regard 

to age discrimination and also includes 

comparisons of perceptions of age in the 

U.S. and other countries. 

 Chapter 12 is now comprehensive in its 

coverage of the Genetic Information Non-

Discrimination Act and offers examples to 

managers of ways to create more inclusive 

working environments. 

 Part 3 lays out additional regulatory 

processes and dilemmas in employment. 

Several chapters on various regulatory 

issues have been merged to form the 

final chapter. 

 Chapter 13 has been thoroughly updated 

to keep step with the daily changes in 

technology and how that effects employee 

privacy and includes new cases such as 

 U.S. v. Ziegler.  

 Chapter 14 addresses collective bargaining 

and unions in a chapter on Labor Law. 

 Chapter 15 now combines the Fair Labor 

Standards Act (FLSA), the Family Medical 

Leave Act (FMLA), including the newly 

enacted amendments for military families 

preparing for active duty or injured in active 

duty, the Occupational Safety and Health 

Act (OSHA), and the Employee Retirement 

Income Security Act (ERISA) into a chapter 

on selected additional employment laws and 

regulations. 

9. Affinity Orientation Discrimination 459 

10. Religious Discrimination 505 

11. Age Discrimination 555 

12. Disability Discrimination 596 

 PART THREE 

 The Regulation of the Employment Environment 659 

 13.  The Employee’s Right to Privacy and Management 

of Personal Information 660 

14. Labor Law 722 

 15. Selected Employment Benefits and Regulations 771 

GLOSSARY 816 

 SUBJECT I NDEX 823

CASE INDEX 838 
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  Key Features for the 
Sixth Edition 

   Learning Objectives 

 When you finish this chapter you should be able to: 

  1. Explain the history leading up to passage of the Civil Rights Act of 1964. 

  2. Give examples of the ways that certain groups of people were treated 

differently before passage of the Civil Rights Act. 

  3. Discuss what is prohibited by Title VII. 

  4. Recognize who is covered by Title VII and who is not. 

  5. State how a Title VII claim is filed and proceeds through the administra-

tive process. 

  6. Define disparate treatment and an employer’s defenses to such a claim. 

  7. Define disparate impact and how it works, including the four-fifths rule 

and employer defenses to disparate impact claims. 

LO1

LO2

LO3

LO4

LO5

LO6

LO7

  Learning Objectives   

 Each chapter has active learning 

objectives, posted before addressing 

the subject matter, that give a clear 

picture of specifically what readers 

should know when they finish study-

ing the chapter. In addition, the learn-

ing objectives are noted in the place in 

the chapter in which the information 

appears.

  Opening Scenarios 

Based on real cases and situations, chapter-opening scenarios introduce topics and material 

that illustrate the need for chapter concepts. Scenarios are then revisited throughout the 

chapter text as material pertinent to the opening scenario is discussed. When you encounter 

the scenario icon in the chapter body, return to the corresponding opening scenario to see 

if you can now articulate the correct way to solve the problem.  

j g , g p y

frontations with a black female employee about her work after she asked a member 

of the legal staff if she thought a conversation she had with her supervisor sounded 

discriminatory. Two years later when she was terminated for low performance, she 

sued and alleged race discrimination in that she was not given proper feedback that 

would have allowed her to better her performance. As you read the  Vaughn case,

think about whether you would have handled things differently to avoid the result 

the court reached here.  Vaughn is the basis for opening scenario 2.

An employer who has not considered the issue of race may well develop and 

implement policies that have a racially discriminatory impact, without ever intend-

ing to do so.   The Bradley v. Pizzaco of Nebraska, Inc., d/b/a Domino’s Pizza “no-

beard” case is a good example of this. It is also a good example of why disparate 

impact cases must be recognized if Congress’s legislative intent of ridding the 

workplace of employment discrimination is to be at all successful.  Bradley is the 

basis for opening scenario 3.    Bradley also clearly demonstrates why the more an 

employer knows about diverse groups, the better. Here, where the employer was 

not aware of the impact of pseudo folliculitis barbae (PFB) on black males, it 

could have saved the employer from liability. You can see from the  Bradley case

Scenario
2

Scenario
2

Case
6

Case
6

Scenario
3

Scenario
3

  Opening Sc enarios 

  Scenario 1   

An employer has a “no-beard” policy, which 

applies across the board to all employees. A 

black employee tells the employer he can-

not shave without getting severe facial 

bumps from ingrown hairs. The employer replies 

that the policy is without exception and the em-

ployee must comply. The employee refuses and is 

later terminated. The employee brings suit under 

Title VII on the basis of race discrimination. Does he 

win? Why? Why not? 

  Scenario 2   

An Asian employee who was routinely

  Scenario 3   

A black female employee is terminated

ing a downsizing at her place of em

ment. The decision was made to term

the two worst employees, and she wa

of them. The employer had not told the emp

of her poor performance nor given her any neg

feedback during evaluations to enable her to 

her performance and govern herself according

fact, there were specific orders not to give he

negative feedback. The employee sues for raci

crimination, alleging it was a violation of Tit

for the employer not to give her appropriate 

tive feedback during evaluations to preven

Scenario
1

Scenario
3



xix

  Management Tips 

These boxes, included near the con-

clusion of each chapter, encapsulate 

how key concepts relate to managerial 

concerns. The authors offer concise 

tips on how to put chapter material 

into practice in the real world. 

  Key Terms 

 Key terms are indicated larger, in bold-

face with alternate color, and defined 

in the margin during early usage. The 

terms are also listed in the glossary at 

the end of the book for quick reference.  

Phongsavane v. Potter 2006 U.S. Dist. LEXIS 70103 (W.D. 

Tex. 2006)

An Asian employee alleged discrimination on the basis of race because she was not assigned as much 

overtime as she had been getting before. Unable to find sufficient evidence of discrimination to support 

her claim, the court dismissed it.

Rodriguez, J.

This case was brought under Title VII of the Civil Rights 

Act of 1964 by plaintiff/employee, Khonsovanh Phong-

savane, who worked for the United States Postal Ser-

vice as a mail processing clerk in San Antonio, Texas. 

Employee is an Asian female who was born in Laos and 

immigrated to the United States in 1981. Employee was 

th l A i f l ki t h l ti

employee regarding her subjective belief is insufficient 

to make an issue for the jury. In her deposition, employee 

acknowledged that she had never heard Speirs make any 

comments suggesting that Speirs was biased against 

Asians. Since employee has no direct evidence of race 

discrimination, she must establish her claim based on cir-

t ti l id

Case
4

  Cases 

Excerpted cases are placed at the end of 

the chapter rather than throughout so that 

reading can be accomplished without 

interruption. There are reference icons 

in the chapter when a digested case is 

discussed. There is a minimum of legalese 

and only facts relevant to the employment 

law issues are included. Each digested 

case has a short introductory paragraph 

to explain the facts and issues in the case, 

and is followed by three critical thinking 

questions created to build and strengthen 

managerial liability-avoidance skills. 

• While a specific national origin may be a BFOQ, make sure that only individu-
als of that origin can do the specific job since courts have a high standard for 
BFOQs in this area.

• An employee may have a claim for national origin discrimination if the worker 
is simply perceived to be of a certain origin, even if the individual is not, in fact, 
of that origin.

• While English fluency may be required, you are not allowed to discriminate 
because of an accent (unless the accent makes it impossible to understand the 
individual). However, be cautious to evaluate the requirement of the job since 
there may be positions that do not actually require speaking English.

• An employer may not point to customer, client, or co-worker preference, com-
fort, or discomfort as the source of BFOQ.

Management Tips

g y, g

immigration since World War II, and, unlike the last big wave that was 90 percent 

European, this one would be about 90 percent Asian and Latin American. 

The idea of valuing diversity began to take root. Valuing diversity is being 

sensitive to and appreciative of differences among groups that may be different 

from the “mainstream” and using those differences, yet basic human similarities, 

as a positive force to increase productivity and efficiency and to avoid liabil-

ity for discrimination. For the past several years, employers all over the country 

have sponsored workplace programs to sensitize employees to differences among 

people in the workplace. Being made aware of these differences in various racial, 

ethnic, religious, and other groups has helped employees learn to better deal with 

them. Chances are, at some point in your career, you will be exposed to the con-

cept of valuing diversity. It will greatly increase your value to the employer to do 

so. (See  Exhibits 4.12  and  4.13. ) 

Again, what employers can choose to do to bring more people into their work-

valuing diversity 
Learning to accept and 

appreciate those who 

are different from the 

majority and value their 

contributions to the 

workplace.

valuing diversity 
Learning to accept and 

appreciate those who 

are different from the 

majority and value their 

contributions to the 

workplace.
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  Chapter
Summary 

       We have covered a lot of ground in this chapter. 

   • Employers must be aware that employees have certain rights due to them under 

various statutes, including the right to a minimum wage and to be paid time 

and a half for hours worked over 40.  

   • Children below a certain age may not be employed except as specified by law, 

and there are only certain hours they can work and certain jobs they can do.  

   • By law, employees who have worked for an employer for at least 12 months 

are entitled to take up to 12 weeks’ unpaid leave for illness or to care for their 

children, parents, or a returning war veteran, without fear that their job will be 

taken from them or that their benefits or seniority will suffer.  

   • In addition, employees have a right to a safe workplace. Employers have a 

general duty to provide a safe workplace for their employees, in addition to 

any specific workplace safety regulations that have been developed by OSHA. 

  Chapter Summaries 

 Each chapter closes with a summary 

section, giving students and instructors 

a tool for checking comprehension. Use 

this bulleted list as an aide in retaining 

key chapter points.  

  Guide to Reading Cases 

 This guide gives succinct direction on 

how to get the most out of text cases. 

Terminology definitions, case citation 

explanations, and a walkthrough of the 

trial process are all included to help 

facilitate student comprehension.  

  Guide to Reading Cases 

Thank you very much to the several students who have contacted us and asked 

that we improve your understanding by including a guide to reading and under-

standing the cases. We consider the cases an important and integral part of the 

chapters. By viewing the court decisions included in the text, you get to see for 

yourself what the court considers important when deciding a given issue. This in 

turn gives you as a decision maker insight into what you need to keep in mind 

when making decisions on similar issues in the workplace. The more you know 

about how a court thinks about issues that may end up in litigation, the better you 

can avoid it. 

We provide the following in order to help you better understand the cases so 

that you can use them to their fullest. In order to tell you about how to view the 

Exhibit 7.6 Pre–Title VII Newspaper Want Ads for Females

This classified ad excerpt, taken from an actual 

newspaper, is typical of those found in newspa-

pers in the United States before Title VII was passed 

in 1964. For publication purposes, all names and 

phone numbers have been omitted. Title VII made 

it illegal to advertise for jobs based on gender.

FEMALE EMPLOYMENT

Female Help Wanted 23

ATTRACTIVE, NEAT APPEARING,
RELIABLE YOUNG LADIES

FOR permanent employment as food
waitresses. Interesting work in beautiful
surroundings. Good salary plus tips.
UNIFORMS FURNISHED. Vacation
with pay. Age 21-35 years. For interview

A REFRESHING CHANGE
FROM your household chores! Use
those old talents of yours and become a
part-time secretary. You can earn that
extra money you have been needing by
working when you want. XXX has tem-
porary positions open in all locations in
town and you can choose what and
where you want. TOP HOURLY
RATES…NO  FEE

Opening Soon…WAITRESSES…NO

Exhibit 7.7 Appearance-Based Discrimination

We often discriminate against others without even 

realizing it. Since only those things prohibited by 

law are considered illegal, not all discrimination is 

actionable. However, look at the items below and 

note the gender differences:

• Very attractive men and women earn at least

5 percent more per hour than people with aver-

age looks.

• Plain women earn an average of 5 percent less 

than women with average looks.

• Plain men earn 10 percent less than average 

men.

• Most employers pay overweight women

l h h f

• White women 65 pounds overweight earn

7 percent less than those of median weight; 

there is little effect of weight on the earnings 

of Hispanic women, none on black women, and 

virtually none on the wages of men.

• Better-looking men get more job offers, higher 

starting salaries, and better raises; good-looking 

women get better raises but not usually better 

jobs or starting salaries.

• Plain women tend to attract the lowest-quality 

husbands (as measured by educational achieve-

ment or earnings potential); beautiful women 

do no better in marriage than average women; 

looks don’t seem to affect men’s marriage 

  Exhibits 

 Numerous exhibits are included throughout the text to reinforce concepts visually and to provide 

students with essential background information.  



xxi

  You Be the Judge Online 

 You Be the Judge Online video segments include 18 hypothetical business law cases that are based on 

actual cases. Each case allows you to watch interviews of the plaintiff and defendant before the court-

room argument, see the courtroom proceedings, view relevant evidence, read other actual cases relating

to the issues in the case, and then create your own ruling. After your verdict is generated, view what an 

actual judge ruled (unscripted) in the case and then get the chance to defend or change your ruling. 

Students can buy access via e-commerce through the book’s Web site for $10. Professors: Ask your 

McGraw-Hill sales representative how to obtain premium content to accompany Employment Law for 

Business  for your course.  

1. What is the monetary floor an employer/federal government contractor must meet to 

have Executive Order 11246 imposed? 

    2. Anne is employed by Bradley Contracting Company. Bradley has a $1.3 million 

contract to build a small group of outbuildings in a national park. Anne alleges that 

Bradley Contracting has discriminated against her, in that she has not been promoted 

to skilled craft positions with Bradley because it thinks that it is inappropriate for 

women to be in skilled craft positions and that most of the male skilled craftworkers 

are very much against having women in such positions. Knowing that Bradley Con-

tracting has a contract with the federal government, Anne brings suit against Bradley 

under Executive Order 11246 for gender discrimination. Will she be successful? Why 

or why not?  

    3. Can employers lawfully consider race or gender when making hiring or promotion 

decisions? Explain. 

    4. If so, may it only be used to remedy identified past discrimination? Discuss. 

    5. Must such discrimination have been committed by the employer or can the discrimi-

nation have been committed by society in general? Explain

 Chapter-End 
Questions
 Chapter-End 
Questions  End of Chapter Material 

 Included at the end of each chapter is a 

complete set of questions incorporating 

chapter concepts. Use these as tools to 

assess your understanding of chapter 

material.

  Online Learning Center 

 The Online Learning Center for this text 

gives a complete overview of its organi-

zation, features, and supplements. Stu-

dents can study chapter objectives, view

the Guide to Reading Cases, access the 

book’s Glossary, and assess their learning 

with quizzes pertaining to every chapter. 

Instructors using the OLC can view all 

student materials as well as gain access to 

exclusive instructor resources, including 

teaching notes, class discussion starters, 

PowerPoint presentations, solutions to 
chapter-end questions, and a comprehensive Test Bank in document 

and computerized formats. Jump start your learning now by visiting   www.mhhe.com/emplaw6e  .
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  Guide to Reading Cases 

Thank you very much to the several students who have contacted us and asked 

that we improve your understanding by including a guide to reading and under-

standing the cases. We consider the cases an important and integral part of the 

chapters. By viewing the court decisions included in the text, you get to see for 

yourself what the court considers important when deciding a given issue. This in 

turn gives you as a decision maker insight into what you need to keep in mind 

when making decisions on similar issues in the workplace. The more you know 

about how a court thinks about issues that may end up in litigation, the better you 

can avoid it. 

We provide the following in order to help you better understand the cases so 

that you can use them to their fullest. In order to tell you about how to view the 

cases, we have to give you a little background on the legal system. Hopefully, it 

will only be a refresher of your previous law or civics courses. 

   Stare Decisis  and Precedent 

The American legal system is based on stare decisis,  a system of using legal prec-

edent. Once a judge renders a decision in a case, the decision is generally written 

and placed in a law reporter  and must be followed in that jurisdiction when other 

similar cases arise. The case thus becomes precedent for future cases. 

Most of the decisions in the chapters are from federal courts since most of the 

topics we discuss are based on federal law. Federal courts consist of trial courts 

(called the “U.S. District Court” for a particular district), courts of appeal (called 

the “U.S. Circuit Court” for a particular circuit), and the U.S. Supreme Court. 

U.S. Supreme Court decisions apply to all jurisdictions, and once there is a U.S. 

Supreme Court decision, all courts must follow the precedent. Circuit court deci-

sions are mandatory precedent only for the circuit in which the decision is issued. 

All courts in that circuit must follow the U.S. Circuit Court precedents. District 

court decisions (precedent) are applicable only to the district in which they were 

made. When courts that are not in the jurisdiction are faced with a novel issue 

they have not decided before, they can look to other jurisdictions to see how they 

handled the issue. If such a court likes the other jurisdiction’s decision, it can use 

the approach taken by that jurisdiction’s court. However, it is not bound to follow 

the other court’s decision if that court is not in its jurisdiction.   

  Understanding the Case Information 

With this in mind, let’s take a look at a typical case included in this book. Each 

of the cases is an actual law case written by a judge. The first thing you will see 

is the case name.  This is derived from the parties involved—the one suing (called 



“plaintiff” at the district court level) and the one being sued (called “defendant” 

at the district court level). At the court of appeals or Supreme Court level, the first 

name generally reflects who appealed the case to that court. It may or may not be 

the party who initially brought the case at the district court level. At the court of 

appeals level, the person who appealed the case to the court of appeals is known 

as the appellant and the other party is known as the appellee. At the Supreme 

Court level they are known as the petitioner and the respondent. 

Under the case name, the next line will have several numbers and a few let-

ters. This is called a case citation.  A case citation is the means by which the full 

case can be located in a law reporter if you want to find the case for yourself in 

a law library or a legal database such as LEXIS/NEXIS or Westlaw. Reporters 

are books in which judges’ case decisions are kept for later retrieval by lawyers, 

law students, judges, and others. Law reporters can be found in any law library, 

and many cases can be found on the Internet for free on Web sites such us Public 

Library of Law (plol.org) or FindLaw.com. 

Take a minute and turn to one of the cases in the text. Any case will do. A 

typical citation would be “72 U.S. 544 (2002).” This means that you can find the 

decision in volume 72 of the U.S. Supreme Court Reporter  at page 544 and that 

it is a 2002 decision. The U.S. reporters contain U.S. Supreme Court decisions. 

Reporters have different names based on the court decisions contained in them; 

thus, their citations are different. 

The citation “43 F.3d 762 (9th Cir. 2002)” means that you can find the case 

decision in volume 43 of the Federal Reporter  third series, at page 762 and that 

the decision came out of the U.S. Circuit Court of Appeals for the Ninth Circuit in 

the year 2002. The  Federal Reporter s contain the cases of the U.S. Circuit Courts 

of Appeal from across the country. 

Similarly, the citation “750 F. Supp. 234 (S.D.N.Y. 2002)” means that you can 

find the case decision in volume 750 of the Federal Supplement Reporter s, which 

contain U.S. district court cases, at page 234. The case was decided in the year 

2002 by the U.S. District Court in the Southern District of New York. 

In looking at the chapter cases, after the citation we include a short blurb on 

the case to let you know before you read it what the case is about, what the main 

issues are, and what the court decided. This is designed to give you a “heads up,” 

rather than just dumping you into the case cold, with no background on what you 

are about to read. 

The next line you see will have a last name and then a comma followed by “J.” 

This is the name of the judge who wrote the decision you are reading. The “J” 

stands for “judge” or “justice.” Judges oversee lower courts, while the term for 

them used in higher courts is “justices.” “C. J.” stands for “chief justice.” 

The next thing you see in looking at the chapter case is the body of the deci-

sion. Judges write for lawyers and judges, not for the public at large. As such, they 

use a lot of legal terms (which we call “legalese”) that can make the decisions dif-

ficult for a nonlawyer to read. There are also many procedural issues included in 

cases, which have little or nothing to do with the issues we are providing the case 
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to illustrate. There also may be many other issues in the case that are not relevant 

for our purposes. Therefore, rather than give you the entire decision of the court, 

we instead usually give you a shortened, excerpted version of the case containing 

only the information relevant for the issue being discussed. If you want to see the 

entire case for yourself, you can find it by using the citation provided just below 

the name of the case, as explained above. By not bogging you down in legalese, 

procedural matters, and other issues irrelevant to our point, we make the cases 

more accessible and understandable and much less confusing, while still giving 

you all you need to illustrate our point. 

The last thing you will see in the chapter cases is the final decision of the court 

itself. If the case is a trial court decision by the district court, it will provide relief 

either for the plaintiff bringing the case or for the defendant against whom the 

case is brought. 

If a defendant makes a motion to dismiss,  the court will decide that issue and 

say either that the motion to dismiss is granted  or that it is denied.  A defendant 

will make a motion to dismiss when he or she thinks there is not enough evidence 

to constitute a violation of law. If the motion to dismiss is granted, the decision 

favors the defendant in that the court throws the case out. If the motion to dismiss 

is denied, it means the plaintiff’s case can proceed to trial. 

The parties also may ask the court to grant a motion for summary judgment.

This essentially requests that the court take a look at the documentary information 

submitted by the parties and make a judgment based on that, as there is allegedly 

no issue that needs to be determined by a jury. Again, the court will either grant 

the motion for summary judgment or deny it. If the court grants a motion for sum-

mary judgment, it also will determine the issues and grant a judgment in favor of 

one of the parties. If the court dismisses a motion for summary judgment, the case 

proceeds to trial. 

If the case is in the appellate court, it means that one of the parties did not like 

the trial court’s decision. This party appeals the case to the appellate court, seek-

ing to overturn the decision based on what it alleges are errors of law committed 

by the court below. Cases cannot be appealed simply because one of the parties 

did not like the facts found by the lower court. After the appellate court reviews 

the lower court’s decision, the court of appeals will either affirm  the lower court’s 

decision, which means the decision is allowed to stand, or it will reverse  the lower 

court’s decision, which means the lower court’s decision is overturned. If there 

is work still to be done on the case, the appellate court also will order remand.

Remand is an order by the court of appeals to the lower court telling it to take the 

case back and do what needs to be done based on the court’s decision. 

It is also possible that the appellate court will issue a per curiam  decision. This 

is merely a brief decision by the court, rather than a long one. 

Following the court’s decision is a set of questions that are intended to trans-

late what you have read in the case into issues that you would be likely to have to 

think about as a business owner, manager, or supervisor. The questions generally 

are included to make you think about what you read in the case and how it would 

impact your decisions as a manager. They are provided as a way to make you 
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think critically and learn how to ask yourself the important questions that you will 

need to deal with each time you make an employment decision. 

The opening scenarios, chapter cases, and the case-end questions are impor-

tant tools for you to use to learn to think like a manager or supervisor. Reading 

the courts’ language and thinking about the issues in the opening scenarios and 

case-end questions will greatly assist you in making solid, defensible workplace 

decisions as a manager or supervisor.    
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         Learning Objectives 

 When you complete this chapter, you should be able to: 

   Describe the balance between the freedom to contract and the current 

regulatory environment for employment. 

   Identify who is subject to which employment laws and understand the 

implication of each of these laws on both the employer and employee. 

   Explain the difference between an employee and an independent con-

tractor and the tests that help us in that determination. 

   Identify the exceptions to the employment-at-will doctrine. 

   Define the  prima facie  case for retaliatory discharge and distinguish it 

from other exceptions to employment-at-will. 

   Outline the variety of employment protections provided to employees 

through the Constitution. 

   Describe the requirements imposed on employers through the Worker 

Adjustment and Retraining Notification (WARN) Act. 

   Name several forms of remedies available to employees for discrimina-

tory termination under Title VII. 

   Distinguish constructive discharge from other forms of discharge.  

       Chapter 1 
 The Regulation
of Employment 
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  Opening Scenarios 

  SCENARIO 1 

   Jenna Zitron informs her employer that 

she has been summoned to serve jury duty 

for a week. Though rescheduling her du-

ties is not a problem, Jenna is told by her 

employer that, if she serves jury duty rather than 

trying to be relieved of it, she will be terminated. 

Jenna refuses to lie to be relieved of jury duty. Does 

Jenna have a basis on which to sue for unlawful ter-

mination? 

 SCENARIO 2

   

Scenario
2

Mark Richter is about to retire as a candy 

salesperson when he closes on a deal the 

candy company has been trying to land 

for a long time. Just before Mark is to col-

lect his substantial commission, he is terminated. 

Does Mark have a basis on which to sue for unlaw-

ful termination? 

  SCENARIO 3 

   Emma Bina is working as a research

scientist at a laboratory when she is ap-

proached with an employment offer 

from a competing laboratory. The com-

peting lab director offers Emma nearly double her 

present salary and superior research equipment 

and opportunities. The lab director tells Emma 

that she can remain employed with the new com-

pany as long as she does satisfactory work. Emma 

accepts the offer, sells her house, takes her dog 

and cats, and moves to the new state, buys a new 

house, and settles in. Emma' s fi rst two evaluations 

are superior. Then, six months after arriving, Emma 

is terminated and the employer offers no explana-

tion. Emma sues for unlawful termination. Does 

she win? Why or why not?  

Scenario
1

Scenario
3

  Introduction to the Regulatory Environment 

How is the employer regulated? To what extent can Congress or the courts tell an 

employer how to run its business, whom it should hire or fire, or how it should 

treat its employees? 

If an employer wants to hire someone to work every other hour every other 

week, it should be free to do so, as long as it can locate an employee who is will-

ing to enter into such an agreement. Or, if an employer requires that all employees 

wear a purple chicken costume throughout the workday, there is no reason why  

  that requirement could not be enforced, as long as the employer can find employ-

ees to accept the agreement. 

The freedom to contract is crucial to freedom of the market; an employee may 

choose to work or not to work for a given employer, and an employer may choose 

to hire or not to hire a given applicant. 

As a result, though the employment relationship is regulated in some important 

ways, Congress tries to avoid telling employers how to manage their employees 

or whom the employer should or should not hire. It is unlikely that Congress 

would enact legislation that would require employers to hire certain individuals 

or groups of individuals (like a pure quota system) or that would prevent employ-

ers and employees from freely negotiating the responsibilities of a given job. 

(See  Exhibit 1.1, “Myths about the Regulation of Employment.” ) For example, 

employers historically have had the right to discharge an employee whenever they 

wished to do so. 
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Exhibit 1.1 MYTHS about the Regulation of Employment

4 Part One The Regulation of Employment Relationship

However, Congress has passed employment-related laws when it believes that 

the employee is not on equal footing with the employer. For example, Congress 

has passed laws that require employers to pay minimum wages and to refrain 

from using certain criteria such as race or gender in arriving at specific employ-

ment decisions. These laws reflect the reality that employers stand in a position 

of power in the employment relationship. Legal protections granted to employees 

seek to make the “power relationship” between employer and employee one that 

is fair and equitable. 

    Is Regulation Necessary? 
There are those scholars, however, who do not believe that regulation of discrim-

ination and other areas of the employment relationship is necessary. President 

Ronald Reagan acknowledged this general philosophy when he enacted Executive 

Order 12291 in 1981. That order provided that no regulatory action be undertaken 

unless the potential benefits to society outweigh the potential costs.  Proponents 

of this view believe that the market will work to encourage employers’ rational, 

nonbiased behavior. 

 For example, Title VII of the Civil Rights Act of 1964 (Title VII) prohibits dis-

crimination based on race and gender, among other characteristics. (For detailed 

discussion of Title VII, see Chapter 3.) Some economists have argued that rational 

individuals interested in profit maximization will never hesitate to hire the most 

qualified applicants, regardless of their race. Status-dependent decisions are inef-

ficient since they are generally based on the incorrect and naive belief that mem-

bers of one class are less worthy than others. These employers understand that if 

they were to allow their prejudices to govern or to influence their employment 

decisions, they may overlook the most qualified applicant because that applicant 

was black or a woman. Therefore, they will not let prejudices cause them to hire 

less qualified individuals and employ a less efficient workforce. 

However, opponents of this position contend that discrimination continues 

because often employers are faced with the choice of two  equally  qualified appli-

cants for a position. In that case, the prejudiced employer suffers no decrease in 

efficiency of her or his firm as a result of choosing the white or male applicant 

over the minority or female applicant. Therefore, economic forces do not afford 

 1. You have a right to your job.

 2. Once you are hired, your employer may not fire 
you unless there is a good reason.

 3. As an employer, you may not terminate someone 
unless that worker does something “bad.”

4. You have someone working for you whom you 
really do not get along with; you may not fire that 
person for that reason alone.

 5. As an employer, you may have a rule that, if any 
employee reports the wrongdoings of the firm to 
the government, she or he will be terminated.



Exhibit 1.2 MYTHS about Who Is an Employee and Who Is Not
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 1. An employee is anyone who is paid to work.

 2. As long as a person chooses how she will per-

form her job, she is an independent contractor 

and not an employee.

 3. The one who hires the worker is liable for any-

thing that the employee does in the course of 

his or her employment.

 4. If someone is an employee under one statute, 

that person is considered an employee under all 

employment-related statutes.

 5. If someone is considered an employer for pur-

poses of one statute, he or she is considered an 

employer for all statutes.

 6. It is always better to hire someone as an indepen-

dent contractor, rather than as an employee.

 7. If a mistake is made in categorizing one’s work-

ers, it is no big deal.

absolute protection against employment discrimination where the discrimination 

is based on race, gender, national origin, or other protected categories. In addi-

tion, human beings do not always act rationally nor in ways that society might 

deem to be the best interests of society, as a whole. As Judge Richard Posner of 

the Seventh Circuit explained, “[t]he pluralism of our society is mirrored in the 

workplace, creating endless occasions for offense. Civilized people refrain from 

words and conduct that offend the people around them, but not all workers are 

civilized all the time.”  1

  Who Is Subject to Regulation? 
The issue of whether someone is an employer or employee is a critical one when it 

comes to regulation and one that depends on a variety of factors. (See  Exhibit 1.2, 

“Myths about Who Is an Employee and Who Is Not.” ) Business decisions made 

in one context, for instance, may give rise to liability when there may no liability 

in another (depending on factors such as the size of the business organization). 

In addition, defining an individual as an employee allows that person causes of 

action that an independent contractor might not have. 

In this section, we will examine who is an employer and an employee and 

how it is decided. These legal entities are not just the concern of the employer’s 

lawyer and accountant. Temporary help, leased workers, independent contractors, 

vendors, “outsourcing,” and staffing firms have become common elements of 

the employment landscape. While contingent workers are not “employees,” mere 

labels will not stop a court or administrative agency from determining that the 

worker has been misclassified, that an employment relationship exists.  2

   Origins in Agency Law 
The law relating to the employment relationship is based on the traditional law 

of master and servant, which evolved into the law of agency. It may be helpful to 

briefly review the fundamentals of the law of agency in order to gain a better per-

spective on the legal regulation of the employment relationship that follows. 
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6 Part One The Regulation of Employment Relationship

In an agency relationship, the party for whom another acts and from whom 

she or he derives authority to act is known and referred to as a “principal,” while 

the one who represents the principal is known as an “agent.” The agent is like a 

substitute appointed by the principal with power to do certain things. The agent is 

considered as the representative of the principal and acts for, in the place of, the 

principal. Similarly, an employee is the agent of the employer, the principal. The 

employee is the representative of the employer and acts in its place. For example, if 

Alex hires Emma to sell his painting on his behalf, agreeing to pay her a commis-

sion if she does so, Alex would be the principal and Emma would be his agent. 

In an employment–agency relationship, the employee–agent is under a spe-

cific duty to the principal to act only as  authorized.  As a rule, if an agent exceeds 

her authority or places the property of the principal at risk without authority, 

the principal is now responsible to the third party for all loss or damage natu-

rally resulting from the agent’s unauthorized acts (while the agent remains liable 

to the principal for the same amount). In other words, if Alex told Emma to sell

the painting for any price above $100, and she sells it instead for $80, she

would be acting without authority. Emma would be liable to Alex for his losses 

up to the amount authorized, $20, and Alex would be required to sell the painting 

for the lower price. An agent has a duty to properly conduct herself when repre-

senting the principal and is liable for injuries resulting to the principal from her 

unwarranted misconduct. So, if Emma misses an appointment at which someone 

intended to purchase the painting because she overslept, again she would be liable. 

Accordingly, if an employee acts in a way that exceeds her authority, the employer 

may still be liable to a third party (though the employee would then be liable back to 

the employer because she exceeded her authority). For instance, assume an employee 

of a construction company has the authority to charge building supplies at the local 

hardware store for use in the firm’s projects. If that employee went into the hardware 

store and charged supplies to the firm but then later used those supplies to build 

her daughter’s clubhouse, the construction company (the principal) would still owe 

the hardware store (the third party) for the supplies since the employee (the agent) 

represented the company in the purchase, though the employee (the agent) would be 

liable to the company for the price of the inappropriately purchased supplies. 

Throughout the entire relationship, the principal has the obligation toward the 

agent to exercise good faith in their relationship, and the principal has to use care 

to prevent the agent from coming to any harm during the agency relationship. 

This requirement translates into the employer’s responsibility to provide a safe 

and healthy working environment for the workers. 

In addition to creating these implied duties for the employment relationship, 

the principal–agent characterization is important to the working relationship for 

other reasons, explained in the next section.  

  Why Is It Important to Determine Whether a Worker
Is an Employee? 
   You are hired by a company to do a job. Are you its employee or an  indepen-
dent contractor?    While most workers may have no doubt about which they are, 

     independent 
contractor  
 Generally, a person

who contracts with a 

principal to perform a 

task according to her 

or his own methods, 

and who is not under 

the principal’s control 

regarding the physical 

details of the work. 

     independent 
contractor  
 Generally, a person

who contracts with a 

principal to perform a 

task according to her 

or his own methods, 

and who is not under 

the principal’s control 

regarding the physical 

details of the work. 
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the actual answer may vary, depending on the statute, case law, or other analysis to 

be applied. The courts, employers, and the government are unable to agree on one 

definition of “employee” and “employer,” so it varies, depending on the situation 

and the law being used. In addition, some statutes do not give effective guidance. 

For instance, the Employee Retirement Income Security Act (ERISA) defines 

employee as “any individual employed by an employer.” As one court said, this 

nominal definition is “completely circular and explains nothing.” The distinction 

is significant for tax law compliance and categorization, for benefit plans, for 

cost reduction plans, and for discrimination claims. For instance, Title VII applies 

to employers and prohibits them from discriminating against employees. It does 

not, however, cover discrimination against independent contractors. In addition, 

employers will not be liable for most torts committed by an independent contrac-

tor within the scope of the working relationship. 

The definition of employee is all the more important as companies hire supple-

mental or contingent workers on an independent-contractor basis to cut costs. An 

employer’s responsibilities generally increase when someone is an employee. This 

section of the chapter will discuss the implications of this characterization and 

why it is important to determine whether a worker is an employee. A later section 

in this chapter—“How Do You Determine Whether a Worker Is an Employee?”—

will present the different ways to determine employment status. 

  Employer P ayroll D eductions  

Recall that an independent contractor is someone who performs work for the prin-

cipal in a relationship where the principal does not control how the job is done. 

The principal does not oversee the independent contractor or give orders, other 

than what the final product is to be and what the principal wants. The independent 

contractor is then free to perform the requested service or act as he or she sees 

fit. This is in contrast to an employee over whom the employer has much more 

control about how the job is executed. 

Also, an employer paying an employee is subject to different requirements 

than when paying an independent contractor. In general, for employees it is the 

employer’s duty to pay Social Security (FICA), the FICA excise tax, Railroad 

Retirement Tax Act (RRTA) withholding amounts, federal unemployment com-

pensation (FUTA), IRS federal income tax withholdings, Medicare, and state 

taxes. In addition, it is the employer’s responsibility to withhold a certain percent-

age of the employee’s wages for federal income tax purposes. 

On the other hand, an independent contractor must be responsible for the pay-

ment of such taxes on his or her own. The principal merely pays the fee to the con-

tractor, and the contractor then pays the taxes at a later date, usually through four 

estimated payments per year. Thus, the principal is able to avoid the tax expenses 

and bookkeeping costs associated with such withholdings.  

  Benefits  

When you have taken jobs in the past, were you offered a certain number of paid 

vacation or sick days, a retirement plan, a parking spot, a medical or dental plan? 

These are known as  benefits,  and they cost the employer money outside of the 

LO3LO3
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wages the employer must pay the employee. In an effort to attract and retain supe-

rior personnel, employers offer employees a range of benefits that generally are 

not required to be offered such as dental, medical, pension, and profit-sharing 

plans. Independent contractors have no access to these benefits. 

The Employee Retirement Income Security Act of 1974 (ERISA) was enacted 

to protect employee benefit plan participants from retirement plan abuses by 

administrators; and the Fair Labor Standards Act of 1938 (FLSA) was enacted to 

establish standards for minimum wages, overtime pay, employer record keeping, 

and child labor. Where a worker is considered an employee, ERISA protects the 

employee’s benefits, while the FLSA regulates the amount of money an employee 

must be paid per hour and overtime compensation. Employers may intentionally 

misclassify employees in order to avoid these and other costs and liabilities. A 

willful misclassification under FLSA may result in imprisonment and up to a 

$10,000 fine, imposed by the Department of Labor.  

  Discrimination an d Affirmative Action  

Can an independent contractor hold the employer liable for gender discrimination? 

No, Title VII and other related antidiscrimination statutes only protect  employees

from discrimination by employers. Employers are able to avoid discrimination 

and wrongful discharge claims where the worker is an independent contractor. 

(See below for discussion on coverage of employers by various statutes.) 

However, as will be explored throughout this chapter, merely labeling a worker 

as an “independent contractor” does not protect against liability under federal 

antidiscrimination statutes such as Title VII. Courts and the EEOC will examine 

a variety of factors to determine the true meaning of the relationship between the 

worker and the organization. If the worker is more appropriately classified as an 

employee, then the label will be peeled off, allowing for antidiscrimination stat-

utes to apply. 

Additionally, the National Labor Relations Act protects only employees and 

not independent contractors from unfair labor practices. Note, however, that inde-

pendent contractors may be considered to be  employers;  so they may be subject to 

these regulations from the other side of the fence.  

  Cost Reductio ns  

It would seem to be a safe statement that an objective of most employers is to reduce 

cost and to increase profit. Employees are more expensive to employ, due to the 

above regulations that require greater expenditures on behalf of employees, as well 

as the fact that others must be hired to maintain records of the employees. In addi-

tion, by hiring independent contractors, the cost of overtime is eliminated (the fed-

eral wage and hour laws do not apply to independent contractors) and the employer 

is able to avoid any work-related expenses such as tools, training, or traveling. The 

employer is also guaranteed satisfactory performance of the job for which the con-

tractor was hired because it is the contractor’s contractual obligation to adequately 

perform the contract with the employer, while the employee is generally able to 

quit without incurring liability (the at-will doctrine). If there is a breach of the 

agreement between the employer and the independent contractor, the independent 
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contractor not only stands to lose the job but also may be liable for resulting dam-

ages. An employee is usually compensated for work completed with less liability 

for failure to perfectly perform. Some managers also contend that independent con-

tractors are more motivated and, as a result, have a higher level of performance as a 

consequence of their freedom to control their own work and futures. 

In addition, the employee may actually cause the employer to have greater lia-

bility exposure. An employer is    vicariously liable    if the employee causes harm 

to a third party while the employee is in the course of employment. For instance, if 

an employee is driving a company car from one company plant to another and, in 

the course of that trip, sideswipes another vehicle, the employer may be liable to 

the owner of the other vehicle. While the employee may be required to indemnify 

or reimburse the employer for any liability incurred as a result of the negligence, 

generally the third party goes after the employer because the employee does not 

have the funds to pay the liability. The employer could sue the employee for this 

reimbursement but, more likely, will write it off as an expense of doing business. 

On the other hand, there may be situations where, notwithstanding the decrease 

in the amount of benefits that the employer must provide, independent contrac-

tors may still be more expensive to employ. This situation may exist where the 

employer finds that it is cheaper to have its employees perform certain types of 

work that are characteristically expensive to contract. Often a large firm will find 

it more profitable to employ a legal staff, and pay their benefits and salaries, than 

to employ a law firm every time a legal question arises. Or a school may find 

it less expensive to maintain a full janitorial staff than to employ a professional 

cleaning crew whenever something needs to be taken care of at the school.  

  The Cost of  M istakes  

Workers and employers alike make mistakes about whether a worker is an inde-

pendent contractor or an employee. If a worker is classified as an independent 

contractor but later found to constitute an employee, the punishment by the IRS is 

harsh. The employer is not only liable for its share of FICA and FUTA but is also 

subject to an additional penalty equal to 20 percent of the FICA that should have 

been withheld. In addition, the employer is liable for 1.5 percent of the wages 

received by the employee. These penalty charges apply if 1099 forms (records 

of payments to independent contractors) have been compiled for the worker. If, 

on the other hand, the forms have not been completed, the penalties increase to 

40 percent of FICA and 3 percent of wages. Where the IRS determines that the 

worker was  deliberately  classified as an independent contractor to avoid paying 

taxes, the fines and penalties can easily run into six figures for even the small-

est business. In a 2007 case, the court ordered a cleaning services company to 

pay $4.5 million in back pay and damages for its failure to pay minimum wages 

and overtime pay to almost 400 house cleaners when it violated the Fair Labor 

Standards Act by misclassifying its workers as independent contractors.  3   Because 

the employer did not respond to the Department of Labor’s request for an admis-

sion that the workers were employees, the court held that the employer basically 

admitted that it was continually aware of its FLSA violations. 
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In addition to potential IRS violations, the employer may be liable for viola-

tions of the National Labor Relations Act of 1935 (NLRA). Liability may include 

reinstatement and back pay to employees fired in violation of the NLRA under 

the mistaken belief that they were independent contractors. The employer also 

may be liable under the Fair Labor Standards Act of 1938 (FLSA) for amounts of 

unpaid wages or overtime compensation and for attorney fees and costs. Under 

the Employee Retirement Income Security Act of 1974 (ERISA), an employer 

may be liable for accrued but unpaid benefits. In addition, there is possible liabil-

ity under the Social Security Act of 1935 and under state workers’ compensation 

and unemployment compensation laws. 

The fines for each violation are substantial. For example, any person who will-

fully violates the FLSA is subject to a fine of $10,000 and six months’ imprison-

ment. Additionally, the tax advantages of a qualified retirement or fringe benefit 

plan to employers or employees may be lost as a result of misclassification. 

Why is the IRS so intent on ensuring that improper classification does not 

occur? The IRS estimates that it loses over $3.3 billion a year in uncollected 

taxes that should have been paid by employers or the independent contractors 

whom they have hired. The IRS last estimated a misclassification of 3.4 million

workers as independent contractors; in some fields, misclassification rates run as 

high as 92 percent. As one scholar has written, IRS agents are told, “Go forth and 

find employees!” The IRS will generally attempt to “match” workers who claim 

to be independent contractors with their companies. If an independent contractor 

earned more than $10,000 from one source during a one-year period, the indepen-

dent status of that individual is suspect. 

The IRS is particularly interested in situations where a company is forced 

by rising costs to downsize. In doing so, many of its older workers choose to 

accept early retirement. Older workers, however, are often those who are more 

experienced and who have developed expertise in various areas of the company. 

Companies search for ways to use these “experts” without violating pension plan 

restrictions regarding recalling employees. Hiring them as independent contrac-

tors appears to be an efficient, cost-saving mechanism. Nevertheless, the IRS 

has successfully challenged the employment of these workers as independent

contractors where they are hired to perform services  substantially similar to

those they rendered as employees of the firm. In an analogous situation, any 

individual who is hired as an independent contractor to perform in a capacity 

substantially similar to that performed by a company’s own employees will be 

subject to IRS challenge. 

But there is hope for correct classification: the 1978 Revenue Act forms a safe 

harbor for employers who have consistently classified a class of workers as inde-

pendent contractors. Section 530 cites four criteria required to claim a worker as 

an independent contractor. 

 First, the business must have never treated the worker as an employee for the 

purposes of employment taxes for any period (e.g., the company has never with-

held income or FICA tax from its payments). Second, all federal tax returns with 

respect to this worker were filed consistent with the worker being an independent 
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contractor. Third, the company has treated all those in positions substantially simi-

lar to that of this worker as independent contractors. And fourth, the company has 

a reasonable basis for treating the worker as an independent contractor. Such a 

reasonable basis may include a judicial precedent or published IRS ruling, a past 

IRS audit of the company, or long-standing industry practices, as will be discussed 

in greater detail later in this chapter. Where these conditions have been satisfied, 

the employer is not liable for misclassification. 

  The Definition of “Employer” 

While “employees” are hard to define, courts and regulatory agencies have not 

experienced great difficulty in defining the term “employer.” Depending on the 

applicable statute or provision, an  employer  is one who employs or uses others 

to do his or her work, or to work on his or her behalf. Most statutes specifically 

include in this definition employment agencies, labor organizations, and joint 

labor–management committees. Issues may arise where an entity claims to be a 

private membership club (exempt from Title VII prohibitions) or a multinational 

company that may or may not be subject to application of various U.S. laws. Or a 

determination must be made whether the employer receives federal funds or main-

tains federal contracts for coverage under the Rehabilitation Act of 1973, among 

others. The most exacting issue is usually how many employees an employer must 

have in order to be subject to a given statute. However, it is crucial for employers 

to be familiar with those statutes to which it is subject and those from which it is 

immune.

   The Civil Rights Act of 1866 
The Civil Rights Act (CRA) of 1866 regulates the actions of all individuals or 

entities when entering into a contract to employ someone else. There is no require-

ment for a minimum number of employees in order to qualify as an employer 

under the CRA of 1866. The Civil Rights Act of 1991 added a section to the 

CRA of 1866 to cover actions by the employer after the contract has been formed, 

including discrimination during employment or termination.  

  Title VII of the Civil Rights Act of 1964 
 Title VII applies to all firms or their agents engaged in an industry affecting com-

merce that employ 15 or more employees for each working day in each of 20 or 

more weeks in the current or preceding calendar year. Title VII exempts from 

its regulation government-owned corporations, Indian tribes, and bona fide pri-

vate membership clubs. “Commerce,” in this context, is defined as trade, traffic, 

transportation, transmission, or communication among the states, between a state 

and any other place, within the District of Columbia, or within a possession of 

the United States. “Industry affecting commerce” means any activity, business, 

or industry in commerce or in which a labor dispute would hinder or obstruct 

commerce or the free flow of commerce. Lack of  intent  to affect commerce is no 

defense to coverage. 
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“Working day” is generally computed by counting the number of employees 

maintained on the payroll in a given week, as opposed to the number of employ-

ees who work on any one day. This calculation provides for a more expansive 

definition of “employer” since it includes hourly and part-time workers.  4

Note, however, that this form of calculation is merely the majority approach; 

other courts have found that part-time employees who work for any part of each 

day of the workweek should be counted, while part-time employees who work full 

days for only a portion of the workweek should not be counted.  

  Title VI of the Civil Rights Act of 1964 
 Title VI applies the race, color, and national origin proscriptions of Title VII to 

any program or activity that receives federal financial assistance. States and state 

agencies are also covered under the Civil Rights Restoration Act of 1987. Title VI 

applies where the financial assistance to the program or activity has as its primary 

objective the provision of employment. 

The Department of Education, one of the larger federal funding agencies, cites 

four categories of programs that will be covered by Title VI: projects under the 

Public Works Acceleration Act; work-study programs under the Vocational Edu-

cation Act of 1963; programs under other funding statutes that are limited to, or 

in which a preference is given to, students or others training for employment; and 

assistance to rehabilitation facilities under the Vocational Rehabilitation Act. 

Unless it falls within one of the five exemptions, a government contractor is 

also prohibited from discriminating on the bases of race, color, religion, gender, 

or national origin by Executive Order 11246. The order exempts (1) employers 

with contracts of less than $10,000 from the requirement to include an equal 

employment opportunity clause in each of their contracts; (2) contracts for work 

performed outside the United States by employees not recruited within the United 

States; (3) contracts with state and local governments by providing that the EEO 

requirements do not apply to any agency of that government that is not participat-

ing in the work of the contract; (4) religious educational institutions that hire only 

people of that religion; (5) preferences offered to Native Americans living on or 

near a reservation in connection with employment on or near the reservation; and 

(6) certain contracts on the basis of national interest or security reasons.  

  The Age Discrimination in Employment Act of 1967 
The Age Discrimination in Employment Act (ADEA) applies to all entities 

or their agents that employ 20 or more employees on each working day for 20 

or more weeks during the current or preceding calendar year (using the same

definition of “employ” as Title VII, that is, maintained on the payroll). In addition 

to an exemption similar to that of Title VII for government-owned corporations, 

the ADEA also exempts American employers who control foreign firms where 

compliance with the ADEA in connection with an American employee would 

cause the foreign firm to violate the laws of the country in which it is located. 

The ADEA, unlike Title VII, does  not  exempt Indian tribes or private membership 

clubs.
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  The Americans with Disabilities Act 
The Americans with Disabilities Act (ADA) applies to all employers with 15 or 

more workers, including state and local government employers through its Title 

II(a), employment agencies, labor unions, and joint labor–management commit-

tees. It is similar to Title VII and computes number of employees in the same man-

ner as described previously in regard to that act. The definition of “employer” also 

includes persons who are “agents” of the employer such as managers, supervisors, 

foremen, or others who act for the employer, such as agencies used to conduct 

background checks on candidates. Executive agencies of the U.S. government are 

exempt from the ADA, but these agencies are covered instead by similar non-

discrimination requirements and additional affirmative employment requirements 

under section 501 of the Rehabilitation Act of 1973 (see below). Also exempted 

from the ADA, similar to Title VII, are corporations fully owned by the U.S. gov-

ernment, Indian tribes, and bona fide private membership clubs that are not labor 

organizations and that are exempt from taxation under the Internal Revenue Code. 

Religious organizations are covered by the ADA, but they may give employment 

preference to people of their own religion or religious organization.  

  The Fair Labor Standards Act 
The Fair Labor Standards Act (FLSA) offers coverage to workers not necessar-

ily based on a particular definition of “employer” but on two distinct forms of 

coverage: “enterprise coverage” and “individual coverage.” Enterprise coverage 

refers to the protections offered to employees who work for certain businesses 

or organizations (i.e., “enterprises”) that have at least two employees and do at 

least $500,000 a year in business, or that are involved in certain specified indus-

tries such as hospitals, businesses providing medical or nursing care for residents, 

schools and preschools, and government agencies. Individual coverage refers 

to the protections offered to employees if their work regularly involves them in 

commerce between states (“interstate commerce”). The FLSA provides cover-

age, even when there is no enterprise coverage, to workers who are “engaged in

commerce or in the production of goods for commerce.” This coverage may 

include workers who produce goods that will be sent out of state, who regularly 

make telephone calls as part of their job to persons located in other states, or who 

travel to other states for their jobs. Also, domestic service workers (such as house-

keepers, full-time babysitters, and cooks) are normally covered by the law. There 

are several exemptions based on the work that the individual conducts; those will 

be discussed later in this text.  

  The Rehabilitation Act of 1973 
The Rehabilitation Act provides that covered agencies may not discriminate 

against otherwise qualified disabled individuals, and it applies not only to all 

entities, programs, and activities that receive federal funds and to government 

contractors, but also to all programs and activities of any executive agency 

as well as the U.S. Postal Service. Federal funding may include grants, loans,
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contracts, provision of personnel, or real or personal property. A covered federal 

contractor is one who maintains a contract with the federal government in excess 

of $10,000 annually for the provision of personal property or nonpersonal ser-

vices. A contract may include any agreement between any department, agency, 

establishment, or instrumentality of the federal government and any person. It 

does not include employment contracts where the parties to the agreement are 

employer and employee. There is no requirement similar to that of Title VI that 

the assistance must be for the provision of employment.    

  The Definition of “Employee” 

Courts have offered varied interpretations of whether someone is an employee. 

Generally, which interpretation is used depends on the factual circumstances pre-

sented by each case, as well as which law is at issue. 

A consistently cited case that illustrates the effect of the difference between 

classification as an independent contractor and as an employee is  Lemmerman v. 

A.T. Williams Oil Co.,5   in which an eight-year-old boy frequently performed odd 

jobs for the Wilco Service Station at which his mother was employed. He was 

paid $1 a day to perform such services as stocking shelves and sweeping up. One 

day the boy fell and cut his hand. The boy sought damages in the form of lost 

wages, pain, and suffering. The main issue in this case was whether he was an 

employee. If he was an employee, then his sole remedy was in the form of work-

ers’ compensation; however, if he was, instead, an independent contractor, Wilco 

would lose the protection of the workers’ compensation limits and would be lia-

ble in tort for additional amounts. Over a strong dissenting opinion, the court in  

Lemmerman  determined that the boy was actually an employee of the defendant 

and, therefore, could not recover beyond a standard workers’ compensation claim. 

While many laws refer to similar definitions of “employee” or “independent 

contractor,” other laws or regulations may rely on an entirely different test to 

answer the issue. Congress has responded by stating that employees are those 

not classified as independent contractors. The House has further explained that 

an employee is “one who works for another.” The National Labor Relations Act 

states that “the term ‘employee’ shall not include . . . any individual having the 

status of an independent contractor” but does not define independent contractor. 

Several tests have been developed and are commonly used by courts to classify 

employees and independent contractors. These tests include the common-law test 

of agency, which focuses on the right of control; the Internal Revenue Service 

(IRS) 20-factor analysis; and the economic realities analysis. Several courts also 

use a hybrid approach, using one test that combines factors from other tests. 

Under the    common-law agency test,    a persuasive indicator of independent-

contractor status is the ability to control the manner in which the work is performed. 

This test was derived from the law involving domestic relations of the “master and 

servant.” Where the master had control over the servant, the worker was considered 

the master’s servant, employed by and connected to that master, more similar to 

common-law property rights than contract rights. Today, the contract or agency 
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principles apply rather than property principles. The element of control has per-

sisted in today’s interpretation of who constitutes an employee and who is an inde-

pendent contractor. The right to control remains the predominant factor.

Under the common-law agency approach, the employer need not actually control 

the work, but must merely  have the right or ability  to control the work for a worker 

to be classified an employee. Although this is a strong indication that the worker is 

an employee, other factors usually are considered. For example, it has been held that 

an employee is one who works for wages or salary and is under direct supervision. 

An independent contractor has benefited as one who does a “job for a price, decides 

how the work will be done, usually hires others to do the work, and depends for their 

income not upon wages, but upon the difference between what they pay for goods, 

materials and labor and what they receive for the end result, that is, upon profits.” 

The common-law test is specifically and consistently used to determine 

employee status in connection with FUTA and FICA taxes, in determining 

whether an employee is a statutory employee (discussed later in this chapter), 

as well as in federal income tax withholding. In the  Estrada v. FedEx Ground 

Package System, Inc. case at the end of the chapter,   the California Court of 

Appeals evaluated whether Federal Express ground package drivers were 

employees entitled to reimbursement for work-related expenses. The court 

applied the common-law test and found that they were, in fact, employees. One 

might begin to understand the magnitude of a decision such as this one when 

one learns that the fallout was an order by the Internal Revenue Service that

Federal Express pay $319 million in back taxes based on the misclassification—

and the Estrada  case only applied to workers over the course of  one single year.

Under the    IRS 20-factor analysis,    the IRS, in training material issued in July 

1996, explained that “this Twenty Factor Test is an analytical tool and  not  the legal 

test used for determining worker status. The legal test is whether there is a right to 

direct and control the means and details of the work” (emphasis in original).  6

  EEOC guidance on application of EEO laws to contingent workers provides 

similar guidelines for determining whether working conditions are controlled by 

the business, thus placing the worker within the protection of the federal antidis-

crimination statutes. However, the following 20 factors have been consistently 

and continually articulated by courts, regulatory agencies, commentators, and 

scholars as critical to the determination of the status of an individual worker. 

When these factors are satisfied, courts are more likely to find “employee” status. 

In addition, the IRS stated that these 20 factors are not inclusive but that “every 

piece of information that helps determine the extent to which the business retains 

the right to control the worker is important.” (See  Exhibits 1.3, “Employee or 

Independent Contractor?” and 1.4 , “Internal Revenue Service ‘Independent Con-

tractor or Employee?’ Publication 1779.”)

     1.  Instructions.  A worker who is required to comply with other persons’ instruc-

tions about when, where, and how to perform the work is ordinarily consid-

ered to be an employee.  

2. Training.  Training a worker indicates that the employer exercises control over 

the means by which the result is accomplished.  

Case1Case1
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Exhibit 1.3 Employee or Independent Contractor?

The IRS, in its training materials, offers this case 

study on the question of whether someone is an 

employee or an independent contractor:

A computer programmer is laid off when com-

pany X downsizes. Company X agrees to pay the 

programmer $10,000 to complete a one-time 

project to create a certain product. It is not clear 

how long it will take to complete the project, and 

the programmer is not guaranteed any minimum 

payment for the hours spent on the project. The 

programmer does the work on a new high-end 

computer, which was purchased by the company. 

The programmer works at home, but may attend 

meetings of the software development group at 

the firm. Company X provides the programmer 

with no instructions beyond the specifications for 

the product itself. The programmer and company 

X have a written contract, which provides that the 

programmer is considered to be an independent 

contractor, is required to pay her own taxes, and 

receives no benefits from company X.

Is she an employee?

Source: Internal Revenue Service; case modified slightly 
by the author.

3. Integration.  When the success or continuation of a business depends on the 

performance of certain services, the worker performing those services is sub-

ject to a certain amount of control by the owner of the business.  

4. Services rendered personally.  If the services must be rendered personally, the 

employer controls both the means and the results of the work.  

5. Hiring, supervising, and paying assistants.  Control is exercised if the 

employer hires, supervises, and pays assistants.  

6. Continuing relationships.  The existence of a continuing relationship between 

the worker and the employer indicates an employer–employee relationship.  

7. Set hours of work.  The establishment of hours of work by the employer

indicates c ontrol.  

8. Full time required.  If the worker must devote full time to the employer’s busi-

ness, the employer has control over the worker’s time. An independent con-

tractor is free to work when and for whom she or he chooses.  

9. Doing work on the employer’s premises.  Control is indicated if the work is 

performed on the employer’s premises.  

   10. Order or sequence set.  Control is indicated if a worker is not free to choose 

his or her own pattern of work but must perform services in the sequence set 

by the employer.  

11. Oral or written reports.  Control is indicated if the worker must submit regular 

oral or written reports to the employer.  

   12. Furnishing tools and materials.  If the employer furnishes significant tools, mate-

rials, and other equipment, an employer–employee relationship usually exists. 

   13. Payment by hour, week, or month.  Payment by the hour, week, or month points 

to an employer–employee relationship, provided that this method of payment 

is just not a convenient way of paying a lump sum agreed on as a cost of a 
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18 Part One The Regulation of Employment Relationship

job. However, hourly pay may not be evidence that a worker is an employee 

if it is customary to pay an independent contractor by the hour (an attorney, 

for example). An independent contractor usually is paid by the job or on a 

straight c ommission.  

14. Payment of business or traveling expenses.  Payment of the worker’s business 

or traveling expenses, or both, is indicative of an employer–employee rela-

tionship. However, this factor is less important because companies do reim-

burse independent contractors.  

15. Significant investment.  A worker is an independent contractor if she or he 

invests in facilities that are not typically maintained by employees such as 

the maintenance of an office rented at fair value from an unrelated party. An 

employee depends on the employer for such facilities.  

   16. Realization of profit or loss.  A worker who can realize a profit or loss (in 

addition to the profit or loss ordinarily realized by employees) through

management of resources is an independent contractor. The worker who can-

not is generally an employee.  

   17. Working for more than one firm at a time.  If a worker performs more than  de

minimis  services for a number of unrelated persons at the same time, she or 

he is usually considered an independent contractor.  

   18. Making service available to the general public.  A worker is usually an inde-

pendent contractor if the services are made available to the general public on 

a regular or consistent basis.  

   19. Right to discharge.  The right of the employer to discharge a worker indicates 

that he or she is an employee.  

   20. Right to terminate. A worker is an employee if the right to end the relation-

ship with the principal is available at any time he or she wishes without incur-

ring l iability.    

In addition to the basic analysis under the IRS test, writer Christina Morfeld 

provides a helpful analysis to consider when determining whether an individual is 

more appropriately classified as an employee or independent contractor (IC) (see 

 Exhibit 1.5 , “Employee or Independent Contractor? Twenty Questions.”).  

     Finally, under the    economic realities test,    courts consider whether the 

worker is economically dependent on the business or, as a matter of economic 

fact, is in business for himself or herself. In applying the economic realities test, 

courts look to the degree of control exerted by the alleged employer over the 

worker, the worker’s opportunity for profit or loss, the worker’s investment in the 

business, the permanence of the working relationship, the degree of skill required 

by the worker, and the extent the work is an integral part of the alleged employer’s 

business. Typically, all of these factors are considered as a whole with none of the 

factors being determinative.

  In the NLRB v. Friendly Cab Co.  case, later in this chapter  , the taxi company 

identified its workers as independent contractors in its auto leases with its driv-

ers. In fact, the agreements specifically explained that no employee–employer
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Chapter One The Regulation of Employment 19

 Yes No

1.  Is the individual’s work vital
to the company’s core
business?

Employee activities are integrated 
with the organization’s business 
operations.

IC services are typically lim-
ited to nonessential business 
activities.

2.  Did you train the individual
to perform tasks in a specific 
way?

Employees are usually taught 
the specific work procedures 
that they are expected to follow 
and must comply with any other 
employer requirements with 
regard to these activities.

ICs are generally considered 
“experts” in their field and, 
as such, can determine which
work methods are most 
appropriate. Additionally, 
they are
typically held accountable 
only for outcomes, not the 
means with which they are 
achieved.

3.  Do you (or can you) instruct 
the individual as to when, 
where, and how the work is 
performed?

4.  Do you (or can you) control 
the sequence or order the
work is performed?

5.  Do you (or can you) set 
the hours of work for the 
individual?

Employees generally work on 
a schedule determined by their 
employer.

ICs can work whatever hours 
they choose, provided that 
agreed-upon deadlines are 
met.

6.  Do you (or can you) require 
the individual to perform the 
work personally?

ICs are free to delegate to 
their own staff or subcontract 
the work to others.

7.  Do you (or can you) prohibit 
the individual from hiring, 
supervising, and paying 
assistants?

Employees must do the tasks 
for which they were hired 
themselves.

8.  Does the individual perform 
regular and continuous
services for you?

Employees typically have an 
open-ended relationship with a 
company, even if the work is per-
formed at irregular intervals.

ICs work on a project-by-
project basis, each time with 
a new contract.

9.  Does the individual provide 
services on a substantially full-
time basis to your company?

Employees are usually expected 
to devote all working hours to 
their employer.

ICs do not spend so much 
time with any one company 
that they are restricted from 
doing projects for others and, 
in fact, generally work for 
multiple clients concurrently.

Exhibit 1.5 Employee or Independent Contractor? Twenty Questions

continued
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10.  Is your company the sole or 
major source of income for 
the individual?

11.  Is the work performed on 
your premises?

Employees are ordinarily
required to work on-site.

ICs are free to work off-site, 
such as in a home office.

12.  Do you (or can you) require 
the individual to submit regu-
lar reports, either written
or oral?

Employees may be asked to
provide status or activity reports 
on a regular basis.

ICs are responsible for pro-
ducing a final deliverable and 
are not, therefore, required 
to provide interim reports.

13.  Do you pay the individual by 
the hour, week, or month?

Employees are usually paid at 
fixed intervals.

ICs are generally paid for 
their results, not the amount 
of time worked.

14.  Do you pay the individual’s 
travel and business expenses?

Employees who incur work-
related expenses are typically 
reimbursed by their employer.

ICs are usually expected to 
incorporate out-of-pocket 
expenses into their project 
fee rather than be directly 
reimbursed for them.

15.  Do you furnish tools or
equipment for the
individual?

Employees generally use com-
pany provided supplies.

ICs are expected to own and 
use their own supplies.

16.  Does the individual have a 
significant investment in facil-
ities, tools, or equipment?

Employees typically use their 
company’s facilities, tools and 
equipment.

ICs incur expenses related to 
work space, equipment, etc.,
like any other business 
owner.

17.  Can the individual realize a 
profit or loss from his or her
services to your company?

Employees can usually expect 
steady paychecks.

ICs run the risk of nonpay-
ment if a project is not 
completed according to the 
specifications detailed in the 
contract.

18.  Does the individual make
his or her services available
to the general public?

Employees do not typically posi-
tion and market themselves as 
service providers.

ICs publicize their services 
to a wide range of potential 
clients via direct mail, adver-
tising, etc.

19.  Can the individual terminate 
the relationship without 
liability?

Employees can quit at any time 
and can typically be released “at-
will” by their employers.

ICs are legally obligated to 
complete projects according 
to contract provisions and 
can only be dismissed if they 
fail to do so.

20.  Do you have the right to dis-
charge the individual at any 
time?

  

Source: Reprinted from Christina Morfeld, “Employee vs. Independent Contractor: A Game of 20 Questions,” http://
affinitybizcomm.com/EEvsIC.htm, with permission of the author, Christina Morfeld.

Exhibit 1.5 continued
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relationship existed and, as a result, the cab company was not responsible for 

standard employer responsibilities such as withholding payroll taxes or providing 

workers’ compensation insurance. The circuit court, however, held that, notwith-

standing the insistence of the employer that the drivers were independent con-

tractors, the economic realities of the relationship actually would determine its 

ultimate legal definition. In short, calling something an apple does not always 

make it an apple; it must actually grow on an apple tree.  

   Contingent or Temporary Workers 
A contingent worker  is one whose job with an employer is temporary, is sporadic, 

or differs in any way from the norm of full-time employment. As used by the 

EEOC, the term “contingent worker” includes those who are hired by an employer 

through a staffing firm, as well as temporary, seasonal, and part-time workers, 

and those considered to be independent contractors rather than employees.  7   (See 

 Exhibit 1.6 , “ Contingent Workers.”) 

When utilizing contingent and temporary workers, an employer must be cogni-

zant of the advantages and disadvantages. (See  Exhibit 1.6 .) Although contingent 

or temporary workers provide a cost savings as a short-term benefit, depending 

on their classification they could be entitled to protection under the employment 

laws. It is important to be sure the classification given is the true classification. 

  Joint Employers and Staffing Firms  
Whether a contingent worker who is placed by a staffing firm with the firm’s

clients is an employee depends on a number of factors, including whether the 

staffing firm or the client retains the right to control when, where, and how the 

worker performs the job and whether there is a continuing relationship with 

the worker, among other factors. What is unique about the worker placed by a 

staffing firm is the potential for joint liability between the staffing firm and the 

client.

Similarly, in a case that sought to determine liability for wage and hour viola-

tions, the Second Circuit Court of Appeals considered whether the right to control 

is necessary to create liability based on joint employment. In  Zheng v. Liberty 

Apparel Co.,8   Liberty was a clothing manufacturer that subcontracted with a 

garment factory to produce its clothing. In finding liability based on the joint 

employer concept, the court held that all relevant factors should be considered, 

including (but not limited to)

    1. Whether the manufacturer/contractor employer’s premises and equipment were 

used for the subcontractor’s work.  

   2. Whether the subcontractor had a business that could or did shift as a unit from 

one putative joint employer to another.  

   3. The extent to which the subcontractor performed a discrete line-job that was 

integral to the contractor’s process of production.  

   4. Whether responsibility under the contracts could pass from one subcontractor 

to another without material change.  
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Exhibit 1.6 Contingent Workers

Disadvantages

Lack of

commitment

Lack of

skills

High

turnover

Lowers

employee

morale

Difficult

to

integrate

Higher

costs

Company

security

?? %

19%
18%

12%
10%

7%
5%

Advantages

Staffing

flexibility

Lower

benefits

costs

“Instant

staff”

Cuts

overall

staffing

costs

Rapid

availability

Terminate

without

severance

cost

Future

employment

screen

Access to

skills not

available

32%

23%

16% 16% 15%
14% 13%

11%

Source: Reprinted with the permission of HR Magazine, published by the Society for Human 
Resource Management, Alexandria, Va.

5. The degree to which the contractors or their agents supervised the subcontrac-

tor’s w ork.  

6. Whether the subcontractors worked exclusively or predominantly for the 

contractors.9

The court specifically warned that not all outsourcing relationships would be 

classified as “joint employers,” only those that “lack a substantial economic pur-

pose, but it is manifestly not intended to bring normal, strategically oriented con-

tracting schemes within the ambit of the FLSA.” 

 Title VII prohibits staffing firms from illegally discriminating against workers 

in assignments and opportunities for employment. Staffing firms may qualify as 
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the employer of the placed worker, as well. For example, if the staffing firm pays 

the worker and provides training and workers’ compensation coverage, it may cre-

ate an employment relationship with the worker. 

If a client of a staffing firm supervises, trains, and otherwise directs the worker 

with whom it has a continuing relationship, then perhaps the client will become 

an employer of the worker. Could both the staffing firm and the client be consid-

ered the worker’s employer? The answer is yes: The staffing firm and client may 

share liability as employers of the worker. 

This raises concerns regarding liability under wage and hour laws, workers’ 

compensation, and federal antidiscrimination statutes such as Title VII. Federal 

courts have recognized “joint and several” liability between staffing firm and cli-

ent. The worker may collect compensatory damages from either one or both of the 

entities combined. 

Further, employers may be held liable as “third-party interferers” under Title 

VII. For example, if an employer decides to ask its staffing firm to replace the 

temporary receptionist with one of another race, the receptionist could proceed 

with a Title VII claim against the employer because it improperly interfered with 

her employment opportunities with the staffing firm. Therefore, an employer 

using a staffing firm cannot avoid liability for discriminating against a temporary 

worker merely because it did not “employ” the worker.   

  Defining ”Applicant” 
Since federal regulations often require employers to track applicants on the basis 

of race, gender, and ethnicity, it is important to have a clear and consistent defi-

nition of who is an “applicant.” Moreover, in this electronic age, technology has 

altered the way that people apply for jobs. As a result, the Uniform Guidelines on 

Employee Selection Procedures were modified to include the following expanded 

definition of applicant in the context of the Internet and related electronic data pro-

cessing technologies: An “applicant” exists when three conditions have been met:

    1. The employer has acted to fill a particular position.  

2. The individual has followed the employer’s standard procedures for submitting 

applications.

3. The individual has indicated an interest in the particular position. Where 

the applicant is instead a traditional job seeker, the original definition still 

applies—an applicant is someone who has “indicated an interest in being con-

sidered” for employment. The impact of this change is that an e-mail inquiry 

about a job does not qualify the sender as an applicant, nor does the posting of 

a r ésumé on a  t hird-party j ob boa rd.       

  Background—Wrongful Discharge
and the Employment-at-Will Doctrine 

Initially, the theoretical underpinnings of the American employer–employee 

relationship was one based on the English feudal system. When employers were 

the wealthy landowners who owned the land on which “serfs” (workers) toiled, 
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employers supplied virtually all the workers’ needs, took care of disputes that 

arose, and allowed the workers to live out their lives on the land after they could 

no longer be the productive serfs they once were. The employer took care of the 

employees just as parents would take care of their children. 

When we moved from an agrarian society toward a more industrialized one, 

the employee–employer relationship became further removed than before, but the 

underlying theory was still maintained: The employee could work for the employer 

as long as the employee wished, and leave when the employee no longer wished 

to work for the employer (therefore, the employees worked at their own will). The 

reverse was also true: The employer employed the employee for as long as the 

employer wished, and, when the employer no longer wished to have the employee 

in his or her employ, the employee had to leave. 

Both parties were free to leave at virtually any time for any reason. Of course, 

if there was a contract between the parties, either as a collective bargaining agree-

ment or an individual contract, the relationship was not governed by the will of 

the parties, but rather by the contract. Further, government employees generally 

were not considered at-will employees: Limitations were imposed on the gov-

ernment employer through rules governing the terms and termination of the fed-

eral employment relationship. 

As you might imagine, this was not always considered the most balanced of 

relationships. Employers had a bit of an upper hand in terms of the power and the 

connection began to look less and less like that familial affiliation described above 

and more like the hierarchical structure present in  some  workplaces today. The

“at-will” environment spread throughout the states as each state sought to attract 

more employers by offering greater freedoms within the employment context.  10

When equal employment opportunity legislation entered the equation, the 

employer’s rights to hire and fire were circumscribed to a great extent. While an 

employer was free to terminate an employee for no particular reason, it could not 

terminate a worker based on race, gender, religion, national origin, age, or disabil-

ity. Providing protection for members of historically discriminated-against groups 

through such laws as Title VII, the Age Discrimination in Employment Act, and 

the Americans with Disabilities Act also had the predictable effect of making all 

employees feel more empowered in their employment relationships. While virtu-

ally no employees sued employers before such legislation, subsequently employ-

ees were willing to challenge employers’ decisions in legal actions. 

 With women, minorities, older employees, disabled employees, and veterans 

given protected status under the laws, it was not long before those who were not 

afforded specific protection began to sue employers, based on their perception that 

it “just wasn’t right” for an employer to be able to terminate them for any reason 

of the employer, regardless of whether the reason was in violation of antidiscrimi-

nation statutes. To them it was beside the point that they did not fit neatly into a 

protected category. They had been “wronged” and they wanted their just due. An 

employee could be fired if the employer did not like the employee’s green socks, or 

the way the employee wore his hair, or because the employee “blew it” on attempt-

ing to get his first account after being hired. There was no recourse because, since 

     at-will employment  
 An employment rela-

tionship where there is 

no contractual obliga-

tion to remain in the 

relationship; either party 

may terminate the rela-

tionship at any time, for 

any reason, as long as 

the reason is not prohib-

ited by law, such as for 

discriminatory purposes. 

     at-will employment  
 An employment rela-

tionship where there is 

no contractual obliga-

tion to remain in the 

relationship; either party 

may terminate the rela-

tionship at any time, for 

any reason, as long as 

the reason is not prohib-

ited by law, such as for 

discriminatory purposes. 
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the relationship was at-will, the employer could fire the employee for whatever 

reason the employer wished, as long as it was not a violation of the law. 

Before Congress began passing laws limiting employers’ rights, the employer 

could do practically anything it wished regarding hiring, firing, paying, or man-

aging employee activities in the workplace. Over time, however, employer rights 

have been brought into balance with employee rights in the workplace. Employers 

still have the opportunity to maintain adequate control over the work environ-

ment but must be careful to consider employee rights when making decisions that 

impact the work environment. 

Regardless of whether a terminated employee is a member of a group pro-

tected from discrimination, the employee may bring suit on the basis of unjust 

dismissal or wrongful termination. In this case, the employee believes that there 

is an unjust reason for his or her dismissal and brings suit against the employer, 

seeking reinstatement or compensatory and punitive damages for the losses suf-

fered in being unjustly dismissed. 

Unjust dismissal cases have been brought alleging termination for signing a 

union card, filing workers’ compensation claims, refusing to assist the employer 

in committing a crime, refusing to commit a crime on the employer’s behalf, refus-

ing to forgo suit against the employer for a valid legal claim against the employer, 

refusal to avoid jury duty, refusal to falsify records, refusal to lie in testifying in 

a case involving the employer, reporting wrongdoing or illegal activity by the 

employer, and termination at a time when the employee was about to receive a 

substantial bonus from the employer. 

Probably because the law also began to recognize certain basic rights in its 

concept of the employment relationship, and because of the basic unfairness 

involved in some of the cases that the courts were asked to decide, courts all over 

the country began making exceptions to the at-will doctrine. The at-will doctrine 

is developed on a state-by-state basis because each state is free to make law gov-

erning the at-will doctrine. Therefore, the changes in the at-will doctrine vary 

from state to state. Congress has entertained proposals to deal with the at-will 

doctrine on the federal level, but, as of yet, none has been successful. In August 

1991, the Commission on Uniform State Laws issued a model termination act 

that states may use. The intent is to make terminations so uniform across the 

country that there will be some predictability and consistency where now there 

is only a patchwork of laws and case law. This model act, and its status, will be 

discussed later in the chapter. 

The state-by-state approach to addressing the exceptions to the at-will doctrine 

has created a crazy quilt of laws across the country. In some states, the at-will 

doctrine has virtually no exceptions and, therefore, remains virtually intact as it 

always was. In other states, the courts have created judicial exceptions to the at-

will doctrine that apply in certain limited circumstances. In still other states, the 

state legislature has passed laws providing legislative exceptions to the at-will 

doctrine. At this time, the at-will doctrine does still survive as the default rule in 

49 of the 50 states, with Montana remaining as the single state holdout.  11

LO4LO4
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  Exceptions to the At-Will Doctrine 

While employment at-will is still the basic law in many states, there have been 

several judicial exceptions to the rule created by courts. Therefore, even though an 

employer can terminate an employee for any legal reason, if the reason is one that 

falls within an exception to the at-will doctrine, the employee can claim wrongful 

termination and receive either damages or reinstatement. 

Though they are difficult cases for employees to prove, courts and state leg-

islation have been fairly consistent in holding that exceptions will be permitted 

where the discharge is in violation of some  recognized public policy,  where the 

employer breaches an  implied covenant of good faith and fair dealing,  or where 

an implied contract or implied promise  to the employee was breached (the latter 

involves the legal concept of “promissory estoppel”). 

 Keep in mind that, if the employee and employer have an individual contract or 

a collective bargaining agreement, then the employment relationship is governed 

by that agreement. However, the contract, of course, can be one that states simply 

that the relationship is at-will; that the employer’s right to discharge or take any 

other action is at its discretion; that the relationship may be terminated at any time 

by either side, with or without cause; and that the employee understands the nature 

of this arrangement. If the employer uses a contract to create the at-will relation-

ship, the contract should state that the written document is their entire agreement 

and that only modifications in writing and signed by the employer will be valid. 

In addition, if the employer is the government, then the employment relationship 

regarding dismissals is governed by relevant government regulations. It is the other 

65 percent of the workforce that is covered by the employment-at-will doctrine. 

    Violation of Public Policy 
One of the most visible exceptions that states are fairly consistent in recognizing, 

either through legislation or court cases, has been based on a violation of    public 
policy.    For a terminated employee to sustain a cause of action against her or his 

employer on this basis, the ex-employee must show that the employer’s actions were 

motivated by  bad faith, malice, or retaliation.  At least 44 states allow this excep-

tion. Violations of public policy usually arise when the employee is terminated for 

acts such as refusing to violate a criminal statute on behalf of the employer or at 

the employer’s request, exercising a statutory right, fulfilling a statutory duty, or 

disclosing violations of statutes by an employer. Many states prohibit employers 

from terminating a worker in retaliation for engaging in these protected activities. 

For instance, a state may have a law that says that qualified citizens must serve 

jury duty unless they come within one of the statutory exceptions. The employer 

does not want the employee to miss work by serving jury duty. The employee 

serves jury duty and the employer retaliates by terminating the worker. The 

employee sues the employer for unjust dismissal. The employer counters with 

the at-will doctrine, which states that the employer can terminate the employee 

for any reason the employer wishes to use. The Jury System Improvements Act

prohibits employers from discriminating based on jury service in  federal  courts. 

     public policy  
 A legal concept 

intended to ensure that 

no individual lawfully 

does that which has a 

tendency to be injurious 

to the public or against 

the public good. Public 

policy is undermined by 

anything that harms a 

sense of individual

rights.
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Exceptions to the Doctrine
of Employment-at-Will

States vary in terms of their recognition of the following exceptions to the doc-
trine of employment-at-will. Some states recognize one or more exceptions while 
others might recognize none at all. In addition, the definition of these exceptions 
also may vary from state to state.

 • Bad faith, malicious, or retaliatory termination in violation of public policy.

 • Termination in breach of the implied covenant of good faith and fair dealing.

 • Termination in breach of some other implied contract term, such as those that 
might be created by employee handbook provisions (in certain jurisdictions).

 • Termination in violation of the doctrine of promissory estoppel (where the 
employee reasonably relied on an employer’s promise, to the employee’s 
detriment).

 • Other exceptions as determined by statutes (such as WARN).

States vary in terms of their protection for state and local jury service. Even in states 

where the protection is less clear, many courts have then held that the employer’s

termination of the employee under these circumstances would be a violation of pub-

lic policy. In other words, since the legislature passed a law that requires that peo-

ple serve on juries, it seems natural to consider jury duty as a legislatively deemed 

public policy that should be upheld. Terminating the employee for fulfilling that 

statutory duty would therefore be a violation of public policy by the employer. For 

the court to allow an employer to terminate an employee who upholds this public 

policy would be inconsistent with the public policy exhibited by the statute; there-

fore, the employer’s termination of the employee will not be upheld. 

In a Washington State Supreme Court case,  Gardner v. Loomis Armored, 

Inc.,12   the court ruled that an employer violated public policy when it fired an 

armored-truck driver after the driver left the vehicle in order to rescue a robbery 

hostage. In that case, the driver was making a routine stop at a bank. When he saw 

the bank’s manager running from the bank followed by a man wielding a knife, 

he locked the truck’s door and ran to her rescue. While the woman was saved, the 

driver was fired for violating his employer’s policy prohibiting him from leaving 

his vehicle. The court held that his termination violated the public policy encour-

aging such “heroic conduct.” Understanding the confusion sometimes left in the 

wake of decisions surrounding public policy, the court mentioned that 

[t]his holding does not create an affirmative legal duty  requiring  citizens to

intervene in dangerous life threatening situations. We simply observe that society 

values and encourages voluntary rescuers when a life is in danger. Additionally, 

our adherence to this public policy does nothing to invalidate [the firm’s] work rule 

regarding drivers’ leaving the trucks. The rule’s importance cannot be understated, 

and drivers do subject themselves to a great risk of harm by leaving the driver’s 

compartment. Our holding merely forbids [the firm] from firing [the driver] when 

he broke the rule because he saw a woman who faced imminent life-threatening

harm, and he reasonably believed his intervention was necessary to save her



State Rulings Chart

Availability of common-law exceptions to the employment-at-will doctrine on state-

by-state basis. Implied contract includes implications through employer policies, hand-

books, promises, or other representations.

Implied 
Contract

Public 
Policy

Good
Faith

Alabama Yes No No

Alaska Yes Yes Yes

Arizona Yes Yes Yes

Arkansas No Yes No

California Yes Yes Yes

Colorado Yes Yes No

Connecticut Yes Yes Yes

Delaware Yes Yes Yes

District of 
Columbia

Yes Yes No

Florida No No No

Georgia No No No

Hawaii Yes Yes No

Idaho Yes Yes Yes

Illinois Yes Yes No

Indiana Yes Yes No

Iowa Yes Yes No

Kansas Yes Yes No

Kentucky Yes Yes No

Louisiana No No No

Maine Yes No No

Maryland Yes Yes No

Massachusetts Yes Yes Yes

Michigan Yes Yes No

Minnesota Yes Yes No

Mississippi No Yes No
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Implied 
Contract

Public 
Policy

Good
Faith

Missouri No Yes No

Montana Yes Yes Yes

Nebraska Yes Yes No

Nevada Yes Yes No

New Hampshire Yes Yes Yes

New Jersey Yes Yes Yes

New Mexico Yes Yes No

New York Yes No No

North Carolina Yes Yes No

Ohio Yes Yes No

Oklahoma Yes Yes No

Oregon Yes Yes No

Pennsylvania Yes Yes No

Rhode Island NC No NC

South Carolina Yes Yes No

South Dakota Yes Yes No

Tennessee Yes Yes No

Texas Yes Yes No

Utah Yes Yes Yes

Vermont Yes Yes No

Virginia Yes Yes No

Washington Yes Yes No

West Virginia Yes Yes No

Wisconsin Yes Yes No

Wyoming Yes Yes Yes

NC—No cases or no clear expression.

Source: Reproduced with permission from the Bureau of National Affair’s Labor and Employment Law Library, IERM 505:51, 
52, http://laborandemploymentlaw.bna.com/lelw/2413/split_display.adp?fedfid⫽2161694&vname⫽leiermana&fcn⫽1&wsn
⫽2&fn⫽2161694&split⫽0 (2007). Copyright © 2007 by the Bureau of National Affairs, Inc. (800-372-1033), www.bna.com.
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life. Finally, by focusing on the narrow public policy encouraging citizens to save 

human lives from life threatening situations, we continue to protect employers 

from frivolous lawsuits.  13

On the other hand, while courts often try to be sensitive to family obligations, 

a refusal to work overtime in consideration of those obligations was deemed a 

legal basis for termination. In other words, the termination of an at-will employee 

for meeting family obligations did not violate a public policy or any legally rec-

ognized right or duty of the employee.  14   While the courts that have adopted the 

public policy exception agree that the competing interests of employers and soci-

ety require that the exception be recognized, there is considerable disagreement in 

connection with what is the public policy and what constitutes a violation of the 

policy. In one of the leading cases in this area, the Illinois court stated that “the 

Achilles heel of the principle lies in the definition of public policy.”  15

  Whistle-Blowing 

Some states have included terminations in retaliation for “whistle-blowing” under 

the public policy exception.  Whistle-blowing  is when an employee reports an 

employer’s wrongdoing and, often, the employee is fired for doing so. You may 

recall one of the most infamous cases of whistle-blowing in recent decades, when 

Sherron Watkins chose to speak up in connection with Enron’s wongdoings with 

regards to its accounting procedures. 

In 1982, Congress enacted the Federal Whistle-blower Statute, which prohibits 

retaliatory action specifically against defense contractor employees who disclose 

information pertaining to a violation of the law governing defense contracts. The 

statute is administered by the Department of Defense and is enforced solely by 

that department; that is, an individual who suffers retaliatory action under this 

statute may not bring a private suit (common-law recovery in certain states con-

tinues to exist and is the subject of this section). The statute states specifically: 

 An employee of a defense contractor may not be discharged, demoted, or otherwise 

discriminated against as a reprisal for disclosing to a Member of Congress or an 

authorized official of the Department of Defense or of Justice information relating 

to a substantial violation of law related to a defense contract (including the compe-

tition for or negotiation of a defense contract).  

Additionally, in 1989 Congress amended the Civil Service Reform Act of 

1978 to include the Whistleblowers Protection Act, which expands the protection 

afforded to federal employees who report government fraud, waste, and abuse. 

The act applies to all employees appointed in the civil service who are engaged 

in the performance of a federal function and are supervised by a federal official. 

Employees of federal contractors, therefore, are not covered by the act since they 

are hired by the contractor and not the government itself. 

At least 39 states, including California, Florida, New York, and Texas, also 

provide some form of legislative protection for whistle-blowers. Almost half 

of these state whistle-blower protection statutes protect both public and private 

sector employees who report wrongdoings of their employer. Some states limit
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protection to the reporting of violation of federal, state, or local laws. However, an 

increasing number of states, including California, Colorado, and Illinois, protect 

the reporting of mismanagement, gross waste of public funds, or of a substantial 

and specific danger to public health and safety. A few states, such as Alaska, Lou-

isiana, Maine, and Pennsylvania, require that whistle-blowing reports be made in 

“good faith.” (See  Exhibit 1.7, “States with Whistle-Blower Protection Statutes.” ) 

If there is a statute permitting an employee to take certain action or to pursue 

certain rights, the employer is prohibited from terminating employees for engaging 

in such activity. Examples of this type of legislation include state statutes permit-

ting the employee to file a workers’ compensation claim for on-the-job injuries 

sustained by the employee. Assume the employee files the claim and is terminated 

by the employer for doing so. If the employee sues for wrongful termination or 

retaliatory discharge, and the state is one that recognizes the public policy excep-

tion to the at-will doctrine, the employee will most likely win. Another example of 

legislation protecting whistle-blowers is the Sarbanes-Oxley Act, which primarily 

addresses issues relating to accountability and transparency in corporate gover-

nance (such as the issues that arose during the infamous Enron debacle). The act 

specifically provides protection to employees of publicly traded companies who 

disclose corporate misbehavior, even if the disclosure was made only internally to 

management or to the board of directors and not necessarily to relevant government 

authorities. The  Palmateer v. International Harvester Company  case at the end of 

the chapter is a fundamental one in this area, exploring whether employees who 

assist law enforcement agencies should be protected as a matter of public policy.    

In Green v. Ralee Engineering Co.,16   decided after Palmateer,  an employee was 

terminated after calling attention to the fact that parts that had failed inspection 

were still being shipped to purchasers. He sued for wrongful discharge, asserting a 

public policy exception to the at-will employment rule. The court explored whether 

public safety regulations governing commercial airline safety could provide a basis 

for declaring a public policy in the context of a retaliatory discharge action. The 

court found that the regulations furthered important safety policies affecting the 

public at large and did not merely serve either the employee’s or the employer’s 

personal or proprietary interest; “[t]here is no public policy more important or 

more fundamental than the one favoring the effective protection of the lives and 

property of citizens.” The court agreed that the termination violated public policy. 

In determining what exactly constitutes public policy, employers and employ-

ees should consider two factors:  clarity  and impact.  In evaluating the clarity, or 

substantiality, of the policy, the employer should look to both the definiteness 

and the weight of the policy. For instance, a statute that specifically protects indi-

viduals from discharge if they leave work to tend to a family emergency clearly 

articulates a public policy in that regard. On the other hand, if the basis for the 

employee’s claim of public policy is one line in the legislative history of the stat-

ute, which was not later incorporated into the statute, such a public concern may 

lack the needed clarity to support the claim. 

Generally, courts require that the statement of public policy be rooted in a 

statutory or constitutional provision. In that way, courts are able to maintain some 

Case3Case3



32 Part One The Regulation of Employment Relationship

Exhibit 1.7 States with Whistle-Blower Protection Statutes

STATES WITH WHISTLE-BLOWER 
PROTECTION STATUTES FOR BOTH 
PRIVATE AND PUBLIC EMPLOYEES

California New Hampshire4

Connecticut1 New Jersey

Delaware New York

Florida North Carolina

Hawaii Ohio

Louisiana Oregon

Maine Rhode Island

Michigan Tennessee5

Minnesota2 Washington

Montana3

1Connecticut has separate laws extending whistle-blower 
protection to public service, nuclear-power, and state 
and local employees who report hazardous conditions.

2The laws in Minnesota and New Hampshire specifically 
exclude independent contractors.

3 Montana also protects public and private sector whistle-
blowers through its Wrongful Discharge from Employ-
ment Act.

4See note 2.

5Tennessee has two whistle-blower laws, one that covers 
only local school-system employees and the other cover-
ing any employee who reports, or refuses to participate 
in, illegal activities.

STATES THAT OFFER SPECIAL WHISTLE-
BLOWER PROTECTIONS ONLY FOR THEIR 
OWN STATE OR LOCAL GOVERNMENT 
EMPLOYEES

Alaska Missouri

Arizona Nevada8

Colorado Oklahoma

Georgia6 Pennsylvania9

Illinois South Carolina

Indiana South Dakota

Iowa Texas

Kansas Utah

Kentucky West Virginia

Maryland7 Wisconsin10

Massachusetts

6 Georgia and Wisconsin exclude employees of the office 
of the governor, the legislature, and the courts.
7 Maryland restricts coverage to employees and classified-
service applicants within the executive branch of state 
government.
8 Separate laws in Nevada cover state employees and 
peace officers.

9 Pennsylvania’s law excludes teachers, although school 
administrators are covered. Pennsylvania also has a sepa-
rate law governing public utility employees.

10 See note 5.

Sources: R. A. Guttman et al., The Law: An Overview (undated), http://whistleblowerlaws.com/protection.htm 
(accessed December 7, 2007); Bureau of National Affairs, Inc., Individual Employment Rights Manual, No. 133, 
505:28–29 (July 2001).

type of consistency among cases. This allows managers some degree of predict-

ability in terms of the consequences of their employment decisions. 

In evaluating the impact of the public policy, the employer should look to the 

impact of the discharge on the public interest served by the policy. For instance, 

will this discharge discourage others from exercising their rights or discourage 

compliance with that policy, and, therefore, frustrate the policy itself? Further, 

is the satisfaction of that policy dependent on the cooperation of the employees, 

and would such cooperation also be impacted? Accordingly, the focus in the latter 
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inquiry is not on the effect of the discharge on this individual employee but on 

society as a whole and the future impact of the policy. As noted by one scholar in 

this area, the burden on the individual discharged employee is insufficient to sup-

port a cause of action because it is offset by the employer’s legitimate interests in 

maximizing employee control, efficiency, and productivity. 

Other reasons for termination that, at first blush, appear to be solid bases for 

claims of wrongful termination may not be protected. For example, where an 

employee was discharged for seeking the assistance of an attorney after receiving 

a poor evaluation, the Seventh Circuit Court of Appeals held that the termination 

was proper. An employee’s discharge for performing acts that one would like to 

believe society should encourage is not necessarily protected. The outcome in a 

particular case will depend on the precedent of the jurisdiction in which the ter-

mination occurs. 

While some states allow these exceptions articulated above, but do not allow 

for an extension of the doctrine beyond that, other states remain reticent in their 

denial of the public policy exception to at-will employment. For instance, though 

it seems counterintuitive, the appellate court in New York held that an employee 

who was terminated for refusing to participate in illegal schemes designed to 

defraud the IRS, and for reporting these activities to a supervisor, could not main-

tain an action for wrongful discharge. 

Supporting this line of court decisions is the principle that any modification 

to at-will employment should come from the legislature, either state or federal. 

Where there is a clear statement of public policy from the legislature, these 

courts are more likely to allow the public policy exception. However, where 

no clear mandate exists, the courts posit that any declaration of public policy 

would entail stepping over the line that divides the formation of law and the 

application of law.  

  Retaliatory D ischarge 

Retaliatory discharge could be considered under the umbrella of the public 

policy exception to the employment at-will environment. Discharge in retalia-

tion for exercising specific rights also will be addressed in later chapters filing 

an ADA complaint, an ADEA complaint, or other charges with the EEOC. For 

instance, Title VII specifically prohibits adverse employment actions based on 

the fact that an employee or former employee has “made a charge, testified, 

assisted or participated in any manner in an investigation, proceeding or hearing 

under this [Act].” 

   Retaliatory discharge claims are somewhat distinct from discharge based 

on whistle-blowing (even though the discharge might be in retaliation for the

whistle-blowing) since the retaliation is prohibited by Title VII while employees 

are protected from terminations based on whistle-blowing by certain state stat-

utes. Since retaliatory discharge claims can be brought based simply on one’s par-

ticipation in a protected activity such as a colleague’s Title VII complaint or one’s 

opposition to a wrongful employer practice, it is not necessary for the claimant 

to actually be a member of a protected group or to have suffered discrimination
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herself. In fact, claims based on retaliatory discharge have been increasing in 

recent years. In 2007, the EEOC reported a total of 26,663 claims filed on this 

basis, a record high, and double the number filed since 1992.  17    In 2008, through 

its holding in CBOCS v. Humphries,18 the Supreme Court extended coverage for 

retaliatory discharge claims to include violations of Section 1981, which prohibits 

racial discrimination in contractual relationships. This extension allows employ-

ees more opportunities and places employers at a higher risk for retaliation claims.  

In addition, the Sixth Circuit also created an extension with regard to retaliatory 

discharge through a 2008 ruling that broadened the scope of Title VII’s anti-

retaliation provisions to include actions against employees who are “related to or 

otherwise associated with” someone who makes a complaint under this federal 

law. In other words, an employer could be liable for retaliatory discharge if it fires 

a husband after his wife files a sexual harassment charge against the employer.  

 The  prima facie  case for retaliatory discharge includes evidence of

    1. Participation i n a  pr otected a ctivity.  

   2. An a dverse e mployment a ction.  

   3. A causal link between the protected activity and the adverse action.  19

EEOC guidance explains that an adverse employment action need not  actually

be termination, nor must it materially affect the terms, conditions, or privileges of 

the employment relationship. In fact, an employee is still protected even if he or 

she participates in an investigation that eventually uncovers no wrongdoing. How-

ever, where an employee merely protests or opposes illegal discrimination and 

does not file a formal charge, the worker is afforded slightly less protection. To 

be covered, the worker must have a reasonable belief in the illegality of the prac-

tice. A belief that wouldn’t be held by another reasonable person could preclude 

a plaintiff ’s claim. For instance, in  Clark County School District v. Breeden,20

the Supreme Court held that a plaintiff ’s belief that she was protesting unlawful 

sexual harassment was not reasonable because of the single incident that occurred 

in this case. “No one could reasonably believe that this incident [alleged by the 

plaintiff] violated Title VII.” 

In addition, in determining whether the adverse action is sufficient to support 

a claim, courts will look to an objective standard and measure whether a “rea-

sonable employee” would view the retaliatory harm as significant. In  Burlington 

Northern & Santa Fe Railway Co. v. White,21   the U.S. Supreme Court reviewed 

the context of the retaliatory action and determined that, even where a 37-day 

suspension is later compensated through back pay, that harm, in addition to reas-

signment to a job that was more physically demanding, would have “dissuaded a 

reasonable worker from making or supporting a charge of discrimination.”  22   The 

decision was viewed as a critical one by the Supreme Court since it expanded 

retaliatory discharge to include not only “ultimate” employment actions such as 

refusal to hire, discharge, or demotion, but also  any  action that satisfies this new 

standard of dissuasion. The impact may be that, even in cases where no discrimi-

nation actually occurred in the original decision, the court might find  retaliation
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against the employee who complains about the alleged discrimination. Courts are 

sensitive to claims of retaliation in order to protect an employee’s right to protest 

adverse employment actions. If workers were not protected against retaliation, 

there would be a strong deterrent to asserting one’s rights. On the other hand, if 

the employer’s action is legitimately based in law or on legitimate, nondiscrimina-

tory reason (LNDR), the employer’s actions are protected.  23   EEOC guidance rec-

ommends that evidence of retaliation is sufficient to support a claim as long as it 

played any role in the employer’s decision. The courts, however, don’t necessarily 

agree, concluding instead that an employer’s decision is insulated if it would have 

made the same decision notwithstanding the retaliatory motive.  24

How is the employer supposed to know that the employee is engaged in a “pro-

tected activity?” Does the employee have to notify the employer? No, though it 

must be known by management, whether through actual knowledge or construc-

tive knowledge; in other words, the employer must know or should have known 

about the activity. In one case, a subordinate was told to fire a woman because she 

was not “hot.” The subordinate repeatedly asked for additional justification for 

the termination and was given no other reason, so she refused. The court held that 

the employer would have known that the subordinate refused to obey because she 

believed the order was discriminatory. 

Consider as well the university’s actions in the case of  Gilbert v. Des Moines 

Area Community College.25   In that case, Fred Gilbert, an African American, 

served as the Urban Campus Provost of the Des Moines Area Community College 

(DMACC) when it was searching for a new university president so he applied for 

the job. The search committee received 48 applications and Gilbert was ranked 

12th. A second African American’s application was submitted subsequent to

Gilbert’s and ultimately 13 applications were offered for consideration. After a 

final review of those 13 candidates, including a review by the university’s affir-

mative action officer, Gilbert was ranked 11th and did not receive an invitation 

for an interview. Gilbert filed a compliant with the Iowa Civil Rights Commis-

sion, and the EEOC, based on race discrimination. During discovery, it was found 

that Gilbert had plagiarized some content of his application; Gilbert was demoted 

to grants specialist, with a reduction in salary and change in office. Gilbert then 

claimed retaliation for filing the discrimination actions. 

Upon review, the court determined that, though the new job location involved 

a cubicle rather than an office, and one that was subject to a security dome in the 

ceiling (because it was near to the accounts receivable and financial aid areas), 

“Title VII does not protect employees from those petty slights or minor annoyances 

that often take place at work and that all employees experience,” and therefore that 

action did not constitute sufficient harm. In addition, though the demotion was 

clearly an adverse employment action that occurred after Gilbert filed his dis-

crimination claim, and therefore a causal connection could possibly exist, “Gilbert 

fail[ed] to meet his burden of rebutting DMACC’s  legitimate nondiscriminatory 

reason  for demoting Gilbert based on the extensive plagiarism contained in

Gilbert’s application and Gilbert’s acts of misrepresentation during the investiga-

tion. To prove pretext, Gilbert must both (1) discredit DMACC’s asserted reason for 
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the demotion and (2) show the circumstances permit drawing a reasonable infer-

ence that the real reason for his demotion was retaliation” (emphasis and bullets 

added). Gilbert’s claim was therefore denied. Consider whether the employee’s 

claim in the Herawi v. State of Alabama, Department of Forensic Sciences case at 

the end of the chapter is a more persuasive one for retaliatory discharge.     

  Constitutional P rotections 

Though perhaps it goes without saying, under certain circumstances an employer 

may not take an adverse employment action against a worker for exercising con-

stitutional rights. However, this applies only where the employer is a  public entity

since an employee has constitutional protection against  state action  rather than 

action by private employers. 

   For instance, a public employer may not terminate a worker for the exercise 

of free speech (including whistle-blowing, under most circumstances) or based 

on a particular political affiliation. These same protections may apply in connec-

tion with private employers where the adverse actions violate some recognized 

expression of public policy, even without state action. Examples of this applica-

tion would include the protection of an employee who refused to participate in 

an employer’s public lobbying campaign but no protection for an employee who 

chooses to become a candidate in a campaign. 

However, the protection remains a bit murky. In 2006, the Supreme Court was 

asked to decide a case where a district attorney, Ceballos, investigated some alle-

gations made to support a search warrant.  26   After his investigation, he wrote a 

memorandum that explained that the search warrant had unfortunately been based 

on misrepresentations, but his supervisors went ahead with the search warrant 

anyway. Ceballos also testified at a later hearing about his concerns. Ceballos 

was subsequently demoted and then denied a promotion, so he filed a grievance, 

alleging retaliation. The Supreme Court held that “when public employees make 

statements pursuant to their official duties, the employees are not speaking as citi-

zens for First Amendment purposes, and the Constitution does not insulate their 

communications from employer discipline.”  27

The Supreme Court’s decision in  Garcetti v. Ceballos  therefore turned on 

whether Ceballos’s statements, which touched on a matter of public concern, were 

made strictly as part of his official duties. If so, then his supervisors were sim-

ply acting as a standard employer and not as the “state” against a “citizen.” If, 

instead, he was acting “as a citizen,” then his speech would be protected by the 

First Amendment. The Court found that his actions were purely within his job 

responsibilities and that he was not protected by the First Amendment; therefore, 

it opted not to displace managerial discretion. 

Garcetti  remains a quandary for both employees and employers since it 

would seem to speak against the public interest, to some extent. As an example 

of its awkward—and sometimes counterintuitive—application, consider this 

subsequent case, Foraker v. Chaffinch.28   In that case, Delaware state troopers 

who worked at a Police Firearms Training Unit reported unsafe conditions at 

an indoor firing range—exactly the type of behavior the public would want to 
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encourage, one would think. The troopers claimed that  Garcetti  did not apply 

because their specific responsibility was to teach people how to fire weapons, 

and did not include speaking out about health and safety problems at the firing 

range. 

However, the court instead held that reporting the problems they noticed was 

actually within their job responsibilities (“exceed[ing] the expectations of his for-

mal job description as a firearms instructor does not mean that they were not 

within the scope of his duties,” “Formal job descriptions often bear little resem-

blance to the duties an employee actually is expected to perform. . .”). Since the 

reports fell within those parameters, being terminated for reporting did not violate 

a First Amendment protection under  Garcetti.  Employers would be cautioned by 

the Garcetti  and Foraker  decisions to be as specific—and as broad—as possible 

when drafting position descriptions and responsibilities.  

  Breach of Implied Covenant of Good Faith
and Fair Dealing 
Another exception to the at-will employment presumption is the implied duty of 

good faith and fair dealing in the performance and enforcement of every contract. 

This requirement should not be confused with a contractual requirement of “good 

cause” prior to termination; an employer can terminate a worker for good cause 

under a contract. A New York court defined the duty as follows: 

 In every contract there is an implied covenant that neither party shall do anything 

which will have the effect of destroying or injuring the right of the other party to 

receive the fruits of the contract, which means that in every contract there exists an 

implied covenant of good faith and fair dealing. While the public policy exception 

to the at-will doctrine looks to the law to judge the employer’s actions and deems 

them violations of public policy or not, the breach of implied covenant of good 

faith looks instead to the actions between the parties to do so.  

Where the implied    covenant of good faith and fair dealing    is recognized 

as an exception to the at-will doctrine, courts have implied that any agreement 

between the employer and the employee has inherent in it, unless specifically 

excluded, a promise that the parties will deal with each other fairly and in good 

faith. Consider the situation where the employer and employee may have entered 

into a contract of employment, but the particulars of why and when an employee 

could be terminated were not specifically addressed in the parties’ contractual 

agreements. Assume the employee is then terminated for what the employee 

believes is an unwarranted reason, but the court looks to the contract and finds 

that the matter is not covered by the contract. The court will then look to the 

facts to see whether the termination is valid under the contract or in breach of the 

implied covenant of good faith and fair dealing. 

Only 13 states recognize this covenant as an exception to at-will employment: 

Some states allow the cause of action but limit the damages awarded to those that 

would be awarded under a breach of contract claim, while other states allow the 

terminated employee to recover higher tort damages. 
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In connection with opening scenario 2   discussed at the beginning of the chap-

ter, Mark Richter may have a claim against his employer for breach of the cov-

enant of good faith and fair dealing. Mark’s employer is, in effect, denying Mark 

the fruits of his labor. 

Critics of this implied agreement argue that, where an agreement is specifically 

nondurational, there should be no expectation of guaranteed employment of any 

length. As long as both parties are aware that the relationship may be terminated at 

any time, it would be extremely difficult to prove that either party acted in bad faith 

in terminating the relationship. Courts have supported this contention in holding 

that the implied contract or covenant does not recognize the balance between the 

employee’s interest in maintaining her or his employment and the employer’s inter-

est in running its business as it sees fit. “The absence of good cause to discharge an 

employee does not alone give rise to an enforceable claim for breach of a condition 

of good faith and fair dealing.” To the contrary, employers may terminate an indi-

vidual for any reason, as long as the true reason is not contradictory to public pol-

icy, against the law, and in contravention of another agreement. The  Guz v. Bechtel 

National, Inc. case at the end of the chapter seeks to clarify this distinction.     

  Breach of Implied Contract 
What happens when the employer is not violating an express contractual agree-

ment, yet there seems to be an injustice done? That is where the theory of    implied 
contracts   comes in. The court finds such contracts from several different sources. 

Primarily, an implied contract arises from the acts of the parties; the acts leading 

to the creation of an implied contract vary from situation to situation. 

Employers should be aware of the implied contract. Courts are willing to find 

contracts implied from statements made during preemployment interviews about 

the candidate becoming a “permanent” employee or from conversations quoting 

yearly or other periodic salaries. In such cases, when the employee has been ter-

minated in less than the time quoted in the salary (e.g., telling the employee the 

job pays $50,000 per year), the employee is able to maintain an action for the 

remainder of the salary on the theory that there was an implied contract created of 

a year’s duration. If the employee is released before the end of that year, for other 

than good cause, the termination may result in liability for the salary remaining 

on the year’s contract. In the  Melott v. ACC Operations, Inc.  case at the end of this 

chapter, the court considers whether the employer may have inadvertently created 

an implied contract obligations through various statements made to an employee. 

Court rulings in recent years finding implied contracts based on statements of 

employers have caused some employers to restructure terms of agreements or 

hiring practices to ensure that no possible implied contract can arise. Some com-

mentators believe this does not result in the fairest consequence to employees.  29

 Perhaps indicative of the perspective of a number of courts on the issue, the 

Supreme Court in North Carolina stated the following with regard to implied 

contracts:

 This court has repeatedly held that, in the absence of a contractual agreement 

between an employer and an employee establishing a definite term of employment, 
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the relationship is presumed to be terminable at the will of either party, without 

regard to the quality of performance of either party . . . “If you do your job, you’ll 

have a job,” is not sufficient to make this indefinite hiring terminable only for 

cause.30

In addition, the court noted that there should be no exception based on an 

employee’s decision to move her or his residence or other burdens that the new 

position might have placed on the employee. 

Regarding opening scenario 3,   Emma Bina may have a claim against her new 

employer based on a breach of an implied employment contract. Emma accepted 

her position with the understanding that, in exchange for sacrificing her previous 

position and the sale of her house, and so on, she would be employed as long as 

she performed satisfactory work. Her work was more than satisfactory, yet she 

still lost her job. If this could have been avoided (i.e., the company did not go 

bankrupt or something similar), she might have a claim. (The majority of courts 

would agree with the  Torosyan decision that there was no cause for the plaintiff ’s 

discharge.  31  ) 

  Implied Contract Based on Employment Policy Manuals
and Handbooks 

Employment policy manuals may, in fact, form an implied contract. Employers 

use policy manuals as a means of organizing workplace policies and communi-

cating them to employees. Employment policy manuals are the most logical way 

to handle the matter of workplace policies because they present the employee, 

manager, and supervisor with one central place to search for policies when 

issues arise. However, employment policy manuals may present problems by 

unwittingly creating contracts of employment that limit the at-will nature of the 

employment relationship in which the employer maintains such a modicum of 

control over the duration of the employment relationship. Instead, the employee 

may have an implied contract, which may not be to the employer’s advantage. 

Nobody wants to become bound to a contract when they are not even aware that 

they are doing so. 

Many state courts have held that the rules and regulations set forth in an 

employee handbook or policy manual may form a contract between the employer 

and employee. The employee, by accepting the employment, becomes bound by 

the policies, as does the employer. The  Guz  case, included at the end of the chapter, 

highlights the fact that the employer’s failure to then abide by the policies may 

be cause of subsequent litigation and liability toward an employee harmed by 

the employee’s failure to do so. Employers should be careful when creating an 

employment policy manual that includes a statement that employees will only be 

terminated for good cause, or that employees become “permanent” employees 

once they successfully complete their probationary period. These have been held 

to create binding agreements between the employer and the employee, and the 

employer’s later termination of the employee, inconsistent with those statements, 

has resulted in liability. 
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Some employers have tried to avoid the characterization of their employment 

policies or handbooks as potential contract terms by including in those documents 

a disclaimer such as the following: 

 Our employment relationship is to be considered “at-will” as that term is defined 

in this state. Nothing in this policy [or handbook] shall be construed as a modifica-

tion to that characterization and, where there is an apparent conflict between the 

statements in this policy [or handbook], the policy [or handbook] shall be con-

strued to support a determination of an at-will relationship or shall become null.  

Some states have statutorily addressed this issue by delineating the type of 

disclaimer that will be accepted in that state. For instance, in South Carolina, for 

a disclaimer in a handbook or personnel manual to be valid, it must be underlined 

and in capital letters on the first page of the document and the document must be 

signed by the employee verifying that the employee has read and understood that 

statement. Disclaimers in other employment-related documents must satisfy the 

other requirements but need not be signed. 

More often, states have addressed this issue in their courts rather than by specific 

statute. Courts regularly require that the disclaimers be clear, prominent, conspicu-

ous, and unambiguous and that an employee signature is often required. Notwith-

standing the language above, disclaimers that conflict with other language in that 

document or in employee handbooks or policies may be rendered null by the courts. 

In one case, Steve Hicks v. Methodist Medical Center,32   plaintiff Steven Hicks 

was terminated in violation of his employee handbook. The defendant Method-

ist Medical Center claimed that it was allowed to modify the handbook at any 

time pursuant to a disclaimer found in the book. The court held that, in order to 

negate any promises made in contract provisions, a disclaimer must be “conspicu-

ous.” Since the disclaimer was located at page 38 of the handbook and was not 

highlighted, printed in capital letters, or in any way prominently displayed, the 

disclaimer was not conspicuous and so did not negate the promises made in the 

handbook’s provisions. The court therefore found that a contract existed.  

  Exception Based on Promissory Estoppel 
Promissory estoppel is another form of exception to the at-will rule. Promissory 

estoppel is similar to the implied contract claim except that the promise, implied 

or expressed, does not rise to the level of a contract. Perhaps there is no mutual 

consideration or some other flaw; however, a plaintiff filing a claim based on 

promissory estoppel may still be able to refute an employer’s contention of an at-

will environment. For estoppel to attach, the plaintiff must show that the employer 

or prospective employer made a promise upon which the worker reasonably relied 

to her or his detriment. Often the case turns on whether it was reasonable for 

the worker to rely on the employer’s promise without an underlying contract. In 

addition, it is critical to have a clear and unambiguous promise. In a 2004 case, 

the worker believed that he had a position at DaimlerChrysler until he retired. He 

based his belief on exchanges during interviews for a position in which he told 

interviewers that he expected to hold the new position for another 12 to 15 years. 

In reviewing the facts of the case, the court held that, though promissory estoppel 

is a perfectly acceptable basis on which to find an at-will exception, “there is no 
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evidence that Gunthorpe was promised continued employment” in his new posi-

tion. “His subjective expectations are irrelevant.”  33

In addition to the exceptions that have been discussed in this section, and 

any contractual constraints on discharge to which the parties might have previ-

ously agreed, a number of statutory exceptions also exist that limit the nature of

employment-at-will. For instance, an employer may not terminate an employee

for exercising her or his rights to a safe working environment under the Occu-

pational Safety and Health Act, for ensuring fair pay under the Fair Labor Stan-

dards Act, or for being pregnant under the Pregnancy Discrimination Act, which 

amended Title VII. As you will see throughout this text, several statutes exist that 

serve to guide the employer away from decisions on bases that perpetuate wrongful 

discrimination such as decisions based on race, sex, national origin, or disability 

status.34   However, though some employers have argued that the list of exceptions 

makes mockery of the at-will rule, the list itself is actually finite rather than limit-

less. Employers are, in fact, free to make business decisions based on managerial 

discretion outside of certain judicially and legislatively imposed parameters.  

  The Worker Adjustment and Retraining Notification Act 
In addition to the exceptions to employment-at-will mentioned above, the Worker 

Adjustment and Retraining Notification (WARN) Act generally requires that 60 

days’ advance notice of a “plant closing” or “mass layoff ” be given to affected 

employees. A plant closing triggers a notice requirement if it would result in 

employment loss for 50 or more workers during a 30-day period. 

“Mass layoff ” is defined as employment losses at one location during any 30-

day period of 500 or more workers, or of 50–499 workers if they comprise at 

least one-third of the active workforce. Employees who have worked less than

6 months of the prior 12 or who work less than 20 hours a week are excluded from 

both computations. If an employer does not comply with the requirements of the 

WARN Act notices, employees can recover pay and benefits for the period for 

which notice was not given, up to a maximum of 60 days. All but small employers 

and public employers are required to provide written notice of a “plant closing” or 

“mass layoff ” no less than 60 days in advance. 

The number of employees is a key factor in determining whether the WARN 

Act is applicable. Only an employer who has 100 or more full-time employees or 

has 100 or more employees who, in the aggregate, work at least 4,000 hours per 

week are covered by the WARN Act. In counting the number of employees, U.S. 

citizens working at foreign sites, temporary employees, and employees working for 

a subsidiary as part of the parent company must be considered in the calculation. 

There are three exceptions to the 60-day notice requirements. The first, 

referred to as the “faltering company” exception, involves an employer who is 

actively seeking capital and who in good faith believes that giving notice to the 

employees will preclude the employer from obtaining the needed capital. The sec-

ond exception occurs when the required notice is not given due to a “sudden, 

dramatic, and unexpected” business circumstance not reasonably foreseen and 

outside the employer’s control. The last exception is for actions arising out of a 

“natural disaster” such as a flood, earthquake, or drought.     
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  Forms of Discharge and Remedies 

In November 2001, a Texas jury awarded a former employee who was wrongfully 

terminated $30.5 million in damages. In March 2000, a federal jury in California 

deliberated just half a day before awarding more than $500,000 to a scientist who 

claimed she had been fired from Stanford University Medical School for com-

plaining about sexual discrimination. Do these sound like judgments you want 

to have to pay to employees or ex-employees out of the coffers of your business? 

Probably not. You can think of far better ways to spend your money. After all, you 

are in business to make  money, not to hand it away. But such judgments, rather 

than becoming less frequent, are becoming more so. Risk managers also should 

be aware that, under Title VII, claims of discriminatory termination may result not 

only in reinstatement but in    compensatory    and    punitive damages    awards.

While these statutory damages are “capped” at amounts that depend on the size 

of the employer, judges are allowed, for example, to award attorney fees to the 

prevailing party in successful Title VII actions, sending the total judgment well 

into six or seven figures.

As discussed above, if there is no express agreement or contract to the con-

trary, employment is considered to be at-will; that is, either the employer or the 

employee may terminate the relationship at her or his discretion. Nevertheless, 

even where a discharge involves no statutory discrimination, breach of con-

tract, or traditional exception to the at-will doctrine discussed above, the ter-

mination may still be considered wrongful and the employer may be liable for 

“wrongful discharge,” “wrongful termination,” or “unjust dismissal.” Therefore, 

in addition to ensuring that workplace policies do not wrongfully discriminate 

against employees, and do not fall under other exceptions, the employer also 

must beware of situations in which the employer’s policy or action in a particular 

termination can form the basis for unjust dismissal. Since such bases can be so 

diverse, the employer must be vigilant in its attention to this area, and employ-

ees must be fully aware of their rights, even though the relationship may be

considered at-will.  

   Constructive Discharge 
The “discharge” addressed in this chapter may refer either to “firing” or to an 

employee’s decision to leave under certain circumstances.    Constructive dis-
charge    exists where the employee sees no alternative but to quit her or his 

position; that is, the act of leaving was not truly voluntary. Therefore, while the 

employer did not actually fire the employee, it was the actions of the employer that 

caused  the employee to leave. Constructive discharge usually evolves from cir-

cumstances where an employer knows that it cannot really terminate an employee 

for one reason or another. So, to avoid being sued for wrongful termination, the 

employer creates an environment where the employee has no choice but to leave. 

If courts were to allow this type of treatment, those laws that restrict employers’ 

actions from wrongful termination, such as Title VII, would have no effect. 
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The test for constructive discharge is whether the employer made the work-

ing conditions so intolerable that no reasonable employee should be expected 

to endure.  A 2004 opinion further explained that “an employee’s work environ-

ment need not be literally unbearable in order to effect a constructive discharge. 

It is enough that the employee has no recourse within the employer’s organiza-

tion or reasonably believes there is no chance for fair treatment.”  35   A minority of 

courts hold that the former employee must also show that the employer created 

the intolerable working conditions  with the specific intent of forcing the employee 

to quit.  However, this intent can be inferred where the employee’s departure is a 

reasonably foreseeable consequence of the employer’s actions.  36   Finally, to find 

constructive discharge, the circumstances complained of must be aggravated, 

which may occur where there is one horrible event or a number of minor instances 

of hostile behavior, similar to the standard for sexual harassment discussed in 

Chapter 7. Hostile environment sexual harassment may exist where there is one 

significant event or where there are a number of lesser circumstances that serve to 

create the hostile environment. A police officer in  Paloni v. City of Albuquerque 

Police Department37   sued her police department claiming constructive discharge 

after she had been found in violation of the department’s use of force policy and 

asked to go through a retraining on the practice. Because she could not provide 

evidence that other officers had lost confidence in her or that the situation was 

made intolerable because of the retraining, the Tenth Circuit found that there was 

no constructive discharge.  

  Military Leave 
Under the Uniformed Services Employment and Reemployment Rights Act 

(USERRA), workers who enter military service and receive an honorable dis-

charge are guaranteed reemployment and protected against discrimination 

and retaliation on the basis of their service or time in service (see  Exhibit 1.8, 

“Employee Rights Under USERRA” ), no matter for whom they work. So, the act 

applies to all employers, regardless of their size. Though the act specifically does 

not apply to temporary workers, it does apply to anyone with a realistic expecta-

tion of ongoing employment such as a seasonal worker who returns on a recurring 

basis or part-time workers who work on a continued basis. The military service 

covered may be voluntary or conscripted (those who are drafted) and includes any 

type of duty, including training and/or examinations. 

To take advantage of USERRA, an employee must provide advance written or 

verbal notice to the employer (unless it is unreasonable or they are unable to do 

so by military necessity such as situations when they are called up at a moment’s 

notice), must take a leave from this particular employer of no more than a cumula-

tive of five years, and must submit an application for reemployment within the 

required time period (which depends on the length of the individual’s service). If 

these requirements are satisfied, the employee must be allowed to return to the 

position in which she or he would have found herself or himself had the employee 

remained with the employer, or a position of equivalent rank, pay, and senior-

ity. This protection is true even where the employer has hired someone into the
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individual’s position in the meantime, which would sometimes be the case. How-

ever, an employer does not have to reemploy under USERRA if its circumstances 

have changed so reemployment is impossible (such as a reduction in force that elim-

inated the position), or if it would impose an undue burden on the employer (such as 

the case of a returning worker disabled in service who cannot be reasonably accom-

modated; see Chapter 12 where this concept is discussed in much greater detail). 

An employer is not required to pay the worker during the leave unless, of 

course, the worker chooses to use accrued allowable paid leave (though they are 

not required to use that leave). The act also contains provisions for the continu-

ation of medical coverage and pension benefits (for which military leave consti-

tutes standard work time with the employer).  

  Wrongful Discharge Based on Other Tort Liability 
A tort  is a violation of a duty, other than one owed when the parties have a con-

tract. Where a termination happens because of intentional and outrageous conduct 

on the part of the employer and causes emotional distress to the employee, the 

employee may have a tort claim for a wrongful discharge in approximately half of 

the United States. For example, in one case, an employee was terminated because 

she was having a relationship with a competitor’s employee. The court determined 

that forcing the employee to choose between her position at the company and her 

relationship with a male companion constituted outrageous conduct. 

One problem exists in connection with a claim for physical or emotional dam-

ages under tort theories. In many states, an employee’s damages are limited by 

workers’ compensation laws. Where an injury is work-related, such as emotional 

distress as a result of discharge, these statutes provide that the workers’ compen-

sation process is a worker’s exclusive remedy. An exception exists where a claim 

of injury is based solely on emotional distress; in that situation, many times work-

ers’ compensation will be denied. Therefore, in those cases, the employee may 

proceed against the employer under a tort claim. To avoid liability for this tort, the 

employer should ensure that the process by which an employee is terminated is 

respectful of the employee as well as mindful of the interests of the employer. 

Where a discharge acts to defame the employee, there may be sufficient basis 

for a tort action for defamation. To sustain a claim for defamation, the employee 

must be able to show that (1) the employer made a false and defamatory statement 

about the employee, (2) the statement was communicated to a third party without 

the employee’s consent, and (3) the communication caused harm to the employee. 

Claims of defamation usually arise where an employer makes statements about 

the employee to other employees or her or his prospective employers. This issue 

is covered in Chapter 13 relating to the employee’s privacy rights and employer 

references.

 Finally, where the termination results from a wrongful invasion of privacy, 

an employee may collect damages. For instance, where the employer wrongfully 

invades the employee’s privacy, searches her purse, and consequently terminates 

her, the termination may be wrongful. 
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     At-Will Management Considerations 

  For reasons cited earlier in this chapter, an employer may hire someone with the 

intent of establishing an employment relationship or an independent-contractor 

relationship. A variety of protections available to the employer allow the employer 

some measure of control over this seemingly arbitrary categorization process. 

However, none will guarantee a court determination of employee or independent-

contractor status. 

As in most relationships, a written document will help to identify the nature of 

the association between the parties and their rights and obligations, provided that 

the role of the worker is consistent with the duties of an employee or independent 

contractor. While the classification made in this document is not binding in any 

way on the courts or the IRS, it may serve as persuasive evidence about the par-

ties’ intentions. 

If the person is hired as an employee, and it is so stipulated in the document, the 

written agreement may be considered an employment agreement. The employer 

should be careful to discuss whether the employment duration will remain at-will 

or for a specified time period. 

If the employer intends to hire the worker as an independent contractor, the 

agreement should articulate the extent of the worker’s control over her or his 

performance and the outcome to be produced pursuant to the contract. Further, 

where the agreement recites particular hours to be worked, rather than a deadline 

for completion, it is more likely that the worker will be considered an employee. 

Included in the written agreement should be a discussion of who is responsible 

for the payment of income taxes and benefits and for the division of responsibility 

for office expenses and overhead such as tools, supplies, and office rent. 

The independent contractor should be paid on the basis of the nature of the job 

completed, rather than the hours worked to complete it. 

No training should be offered to an independent contractor; courts hypothesize 

that the reason an employer would hire outside help is to reduce these costs. On 

the other hand, where an employer provides extensive training and support, it is 

likely that the employer seeks to reap a benefit from this investment in the long 

run through continued service of its employee. 

Where additional assistance is required, an independent contractor will be 

made to supply that extra assistance, while an employer would be the party to 

provide the aid if the worker is an employee. The employer may offer to guarantee 

a loan to the contractor to allow her or him to obtain the assistance, or new tools, 

or other equipment if necessary without threatening the independent-contractor 

status.

 Finally, where the risk of misclassification is great—for instance, where the 

failure to correctly categorize the worker may result in large financial penalties—

the employer may choose to obtain an advance ruling from the IRS regarding the 

nature of the relationship. This is accomplished through the filing of IRS Form 

SS-8 (see  Exhibit 1.9 , “IRS Form SS-8”). 
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Given the possibility of unlimited compensatory and punitive damage awards 

in wrongful discharge actions, employers are cautioned regarding their interpre-

tation and implementation of the at-will employment arrangement. Employees’ 

protections from unjust dismissal are not limited to statutes prohibiting employ-

ment discrimination based on certain factors. Increasingly, employees are able to 

rely on promises made by the employer through, for example, the employment 

policy manual. Further, public policy considerations beyond antidiscrimination 

protections also place limits on the manner in which an employer may terminate 

an employment relationship. An employer is prohibited from acting in a manner 

that undermines public policy, however defined. 

When an employee is terminated for exercising a protected right, for perform-

ing a public duty, for refusing to commit a crime or an immoral or unethical act, 

or for exposing the employer’s or a co-worker’s wrongdoings, the termination may 

be wrongful, and the employer may be liable for the payment of economic dam-

ages, as well as compensation for emotional distress and suffering. 

In order to limit liability for wrongful termination, employers should strive to 

make honesty and fairness core values of the organization that are reflected in 

their employment practices. Employees’ exercise of their protected rights and per-

formance of their public duties should be supported, but employers should inform 

workers preemployment that employment is at-will, if applicable. Evaluations 

should be forthcoming in a good-faith critique related to job performance. Over-

statements regarding the employee’s prospects for advancement, perhaps made 

to maintain employee retention, should be avoided. False information about the 

• Always evaluate the status of your workers; do not assume employee or
independent-contractor status for any worker.

• Employment status is relevant to employer payroll and other financial issues; 
therefore, misclassification may be costly to the employer.

• While an employer is not liable to independent contractors for discrimination 
based on Title VII, the independent contractor may have other causes of action. 
Therefore, hiring an independent contractor is not a safe harbor from liability.

• If your intent is to hire an individual as an independent contractor, ensure 
that, among other factors, the worker has complete control over the manner 
in which the work will be done, uses her or his own supplies, is paid by the 
project rather than by the hour, and sets her or his own hours to complete the 
project.

• Monitor staffing firms with which you contract for temporary or other contin-
gent workers to ensure that the workers are being properly paid and that the 
firm provides workers’ compensation coverage.

   Source: See Kenneth J. Turnbull, “Using Contingent Workers Can Create Complications,”  New 
York Law Journal,  January 12, 2001.  

Management Tips
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Exhibit 1.9 IRS Form SS-8

continued
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Source: www.irs.gov/pub/irs-pdf/fss8.pdf.

Exhibit 1.9 continued



• No matter the size of your organization, as long as you have hired one indi-
vidual to work for you, you are considered an employer and potentially subject 
to numerous federal and other regulations, as well as to wrongful termination 
liability.

• You are always allowed to hire the best person for a job; the law merely states 
that you may not make this decision based on prejudice or stereotypes. In 
order to avoid a wrongful discharge suit and, more importantly, to ensure the 
ethical quality of your decisions, don’t fire someone for some reason that vio-
lates basic principles of dignity, respect, or social justice.

• You have the right to fire an employee for any reason as long as it is not for one 
of the specific reasons prohibited by law. On the other hand, if you don’t have 
sufficient documentation or other evidence of the appropriate reason for your 
decision, a court might infer that your basis is wrongful.

• While it is inconvenient, to say the least, when an employee reports wrongdo-
ing occurring at your firm, under most circumstances, you may not retaliate 
against that person. Be sure to avoid even the appearance of retaliation, as the 
actual motivation for employment decisions is often difficult to prove.

• Since statements in an employment policy manual may be construed in some 
circumstances as contractual promises, review all documentation as if you will 
be bound to it as a contract.

• Have sufficient training for all employees who will conduct interviews since the 
firm may be bound by promises made to applicants during interviews if the 
applicant relies on the promise in accepting a position.

• Review arbitration agreements to ensure fairness.

• Review noncompete agreements, if valid and enforceable under applicable 
state law, to ensure that the restrictions placed on employees are reasonable.

• Have termination decisions be subject to internal review. Unilateral decisions to 
fire an employee may lead to emotion rather than reason being used to deter-
mine terminations.

• In the event of a layoff:

• Clearly explain to employees the reasons for the actions taken: Document 
all efforts to communicate with employees.

• Prepare the managers who will deliver the message.

• Speak plainly and don’t make promises.

• Avoid euphemisms such as “We are all family and we will be together again 
someday.”

• Emphasize that it’s not personal.

• Know how layoffs will affect the demographic breakdown of the staff.

Source: Matthew Boyle, “The Not-So-Fine Art of the Layoff,” Fortune, Mar. 19, 2001,
pp. 209–210.

Management Tips
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health and future of the organization also should not be made, even if for the pur-

pose of heightening employee morale. 

Be careful of statements made to interviewees regarding promises of why an 

employee will be dismissed or regarding salary or permanent status. Ensure that 

contracts for dismissed employees cannot be implied from acts the employer has 

done, like setting up the expectation of permanent employment by longevity, 

consistently great evaluation, and the like. It may mean, for the employer, that 

the employer has even less flexibility than desirable in this area. However, the 

employer’s ability to control is most conclusive in determining liability. 

         • Why is the definition of “employee” important? The distinction between 

employees and independent contractors is crucial from a financial perspective. 

Because many regulations require different responsibilities from employers of 

employees and independent contractors, it is imperative that an employer be 

confident of the classification of its employees.  

   • How does an employer make the distinction between employees and indepen-

dent contractors? The classification of employees may vary depending on the 

statute that is to be applied or on the court in which a given case is scheduled

to be heard. However, the common thread is generally the right of the employer to

control the actions of the worker. Where this is present, the worker is likely to 

be considered an employee. Other factors to be considered include those that 

are part of the economic realities test, which evaluates the economics of the 

employment situation. Finally, some workers may be classified statutorily as 

employees, making the distinction all the easier.  

   • Who is an “employer”? The definition of employer is generally agreed on. An 

employer is usually thought to be one who employs or uses others (either employ-

ees or independent contractors, or both) to do its work, or to work on its behalf. 

   • When an employer decides to terminate an employee, there is always a reason 

for the termination. That reason need not be fair, or even justified; the only 

restriction is that it should not be made on improper  ba ses.  

   • To ensure that the discharge decision is not wrongful and to protect against a 

claim of wrongful discharge, employers should establish a discharge procedure 

to be followed in the course of every termination.

    1. The supervisor with the authority to make the termination decision should 

draft written responses to the following questions:

   • What is the nature of the action to be taken?  

  • What is the factual basis for this action?  

  • Is there any evidence of this factual basis, oral or written?  

  •  If this action is based on the employee’s behavior, did the employee obtain 

permission or give notice of her or his intent to engage in this behavior 

prior to doing so? (For instance, if the employee needed to take time off 

for a stated purpose, did she or he fi rst receive permission to do so? [If 

permission has been granted, termination based on this behavior may con-

stitute outrageous conduct.])  

 Chapter 
Summary 
 Chapter 
Summary 
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  •  If this action is based on the employee’s behavior, is this behavior of the 

type in which she or he has a right or obligation to engage by law (such as 

jury duty, testifying pursuant to a subpoena, etc.)?  

•  If this action is based on the employee’s behavior, is this a type of behavior 

that an employer ought to encourage (such as assisting in the investigation 

of a crime)? 

  •  If this action is based on the employee’s behavior, did this behavior harm 

us, as an organization? [Termination would be subject to greater scrutiny.]  

  •  Is this action based on an omission or refusal to act on the part of the em-

ployee? If so, did the employee refuse to act in such a manner that could 

be construed as unethical, immoral, illegal, or humiliating?     

   2. Once the supervisor has responded to the above questions, the supervisor and 

an individual specifically chosen to review discharge decisions should review 

the responses to address whether they may give rise to liability. Where the 

potential exists, the employer is now better equipped to determine the costs 

and benefits of the anticipated action.  

   3. After a review of the facts and the supervisor’s responses, it is in the employer’s 

best interests to investigate the events leading to the discharge and to solicit a 

response from the employee relating to the possibility of termination. It allows 

the employee to feel as if she or he has had the opportunity to be heard. It also 

ensures that all of the relevant facts have been brought to the surface.  

   4. After the hearing, the supervisor and the termination “specialist” should 

review the information in light of earlier decisions and appropriate business 

judgment; consistency is crucial and the best defense.                  

1. Ron and Megan Dible needed some extra money so they decided to charge money for 

viewing some sexually explicit photographs and videos of themselves that they had 

posted on the Internet. While this was an otherwise legal act, Ron Dible was a police 

officer and, after the Chandler Police Department, his employer, learned of his actions, 

he was terminated. Is his termination in violation of his right to freedom of expression 

under the First Amendment? [Dible v. City of Chandler, 502 F.3d 1040 (9th Cir. 2007).]

  2. Think about the following questions from the point of view of violation of public pol-

icy or breach of a covenant of good faith and fair dealing, and see what the outcome 

would be.

a. An employee was suspended pending discharge for sleeping and “loafing” on the job. 

The employer offered to change the penalty to suspension without pay if the plain-

tiff would sign a “last-chance agreement” under which he waived and released “any 

claims, suits, or causes of action” against the defendant. The employee refused to sign 

because he was unwilling to waive his rights to state unemployment benefits or work-

ers’ compensation. Under state statute, agreements to waive such rights are invalid. 

The employee is discharged. [Edelberg v. Leco Corp., 236 Mich. App. 177 (1999).]

b. A nurse is asked by her employer to sign a backdated Medicare form. She refuses 

and is terminated that day. As a healthcare provider, she is required to complete that 

particular form. [Callantine v. Staff Builders, Inc., 271 F.3d 1124 (8th Cir. 2001).]

Chapter-End 
Questions 
Chapter-End 
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c. A legal secretary to a county commissioner is terminated because of her political 

beliefs. [Armour v. County of Beaver, 271 F.3d 417 (3d Cir. 2001).]

d. A company’s lawyer is terminated when he refuses to remove, from the company’s 

fi les, documents that would be harmful to the company if they were given to op-

posing counsel under a discovery order in litigation the company is involved in.

[Herbster v. Northern American Co. for Life and Health Ins., 501 N.E.2d 343 (Ill. 

App. Ct. 1986), cert. denied, 484 U.S. 850 (1987).]

e. Employee is terminated because she married a co-worker. [McCluskey v. Clark Oil ���������������., 498 N.E.2d 559 (Ill. App. Ct. 1986).]

f. Employee discovers that his supervisor is involved in a wrongdoing. The supervisor 

terminates the employee to prevent the employee from disclosing her wrongdoing 

to higher-level management. [Adler v. American Standard Corp., 830 F.2d 1303 (4th 

Cir. 1987).]

g. A legal secretary is hired by a law fi rm. The Letter of Employment stated, “In the 

event of any dispute or claim between you and the firm . . . including, but not lim-

ited to claims arising from or related to your employment or the termination of your 

employment, we jointly agree to submit all such disputes or claims to confi dential 

binding arbitration, under the Federal Arbitration Act.” On his third day of work, 

the employee informs his superiors that he would not agree to arbitrate disputes. He 

was told that the arbitration provision was “not negotiable” and that his contin-

ued employment was contingent upon signing the agreement. The employee 

declined to sign the agreement and was discharged [Lagatree v. Luce, Forward, 

Hamilton & Scripps, 74 Cal. App. 4th 1005 (Cal. App. 2d Div. 1 1999).]

h. Employee is licensed to perform certain medical procedures, but he is ter-

minated for refusing to perform a procedure he is not licensed to perform. 

[O’Sullivan v. Mallon, 390 A.2d 149 (N.J. Super. Ct. Law Div. 1978).]

i. An employee was fired from his job as security manager for a medical cen-

ter because he was suspected of making an obscene phone call to another 

employee and refused to submit to voice print analysis to confirm or refute 

the accusation. He sued the employer for wrongful discharge, claiming that 

the employer’s request violated public policy. A state statute prohibits an

employer from requiring an employee to submit to a polygraph examination 

as a condition or precondition of employment. [Theisen v. Covenant Medical 

Center, 636 N.W.2d 74 (Iowa 2001).]

  3. Lynn was terminated by Wal-Mart for violating its fraternization policy by having 

an affair with a co-worker. Lynn sued Wal-Mart for retaliatory discharge, claiming 

that he was actually fired because he reported Wal-Mart’s allegedly inhumane work-

ing conditions in overseas factories and disclosed its attempts to pressure employ-

ees to change the results of their factory monitoring findings. Lynn brought suit in

Arkansas. Was the termination in violation of public policy? Does he have a claim? 

[Lynn v. Wal-Mart Stores, Inc., No. 07-384 (Ark. App. Ct. Mar. 19, 2008).]

  4. An employee receives a letter of reprimand that goes in his personnel file but is not 

demoted and does not suffer any other action. Does the letter constitute an adverse 

employment action? [Krause v. LaCross, 87 FEP Cases 1475 (7th Cir. 2001).]

  5. A staffing firm provides landscaping services for clients on an ongoing basis. The 

staffing firm selects and pays the workers, provides health insurance, and withholds 

taxes. The firm provides the equipment and supplies necessary to do the work. It also 

supervises the workers on the clients’ premises. Client A reserves the right to direct 
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the staffing-firm workers to perform particular tasks at particular times or in a speci-

fied manner, although it does not generally exercise that authority. Client A evaluates 

the quality of the workers’ performance and regularly reports its findings to the firm. 

It can require the firm to remove a worker from the job assignment if it is dissatisfied. 

Who is the employer of the workers?

  6. Alberto Camargo was killed when his tractor rolled over as he was driving over a large 

mound of manure in a corral belonging to Tjaarda Dairy. Camargo was an employee 

of Golden Cal Trucking, and Golden Cal Trucking was an independent contractor that 

Tjaarda Dairy had hired to scrape the manure out of its corrals and to haul it away 

in exchange for the right to purchase the manure at a discount. Plaintiffs, Camargo’s 

wife and five children, sued defendants Tjaarda Dairy and Perry Tjaarda on the the-

ory, among others, that they were negligent in hiring Golden Cal Trucking because 

they failed to determine whether Camargo was qualified to operate the tractor safely. 

Is Tjaarda Dairy liable for Camargo’s death? [Camargo v. Tjaarda Dairy, 25 Cal. 4th 

1235 (2001).]

  7. Patricia Meleen, a chemical dependency counselor, brought charges alleging wrong-

ful discharge, defamation, and emotional distress against the Hazelden Foundation, 

a chemical dependency clinic, in regard to her discharge due to her alleged sexual 

relations with a former patient. Hazelden’s written employment policies prohibited 

unprofessional and unethical conduct, including sexual contact between patients and 

counselors. A former patient alleged that Meleen had initiated a social and sexual 

relationship with him within one year of his discharge. A committee appointed by 

Hazelden told Meleen of the allegation against her and suspended her with pay in 

spite of Meleen’s denial that she was involved in any improper relations or sexual 

contact with the former patient. Hazelden offered Meleen a nonclinical position, and, 

when she refused, she was dismissed. Is the dismissal wrongful? [Meleen v. Hazelden 

Foundation, 928 F.2d 795 (8th Cir. 1991).]

  8. Farlow graduated from law school in 1988 and was employed by Wachovia Bank of 

North Carolina to represent it. In 1993, Wachovia discussed the possibility of Farlow’s 

working as in-house counsel for Wachovia to handle recovery and bankruptcy cases. 

On her employment application, Farlow disclosed that she had been convicted of two 

counts of misdemeanor larceny in 1982. Those convictions made it unlawful for her to 

become an employee of Wachovia without FDIC approval. Wachovia proceeded with 

its working relationship with Farlow, who closed her private practice and moved on 

site with Wachovia. The parties executed a written contract under which Farlow would 

provide legal services as an independent contractor. Both parties intended that Farlow 

would not be considered an employee unless the FDIC waiver was obtained. Such a 

waiver was never sought for Farlow.

Farlow was considered an independent contractor for tax purposes and was never 

paid a salary by Wachovia but, instead, was paid for the bills she submitted. She re-

ceived no benefits or compensation for business travel. She used letterhead that des-

ignated her simply as an attorney-at-law and did not receive business cards. However, 

she was provided with on-site office space, support, staff, equipment, and the use of 

company vehicles. She was paid for continuing education. Wachovia exercised control 

over the hours in which she had access to her offi ce.

After complaining about a sexually and racially hostile work environment. Far-

low was terminated. She filed several claims under Title VII. Was Wachovia Farlow’s 

employer? [Farlow v. Wachovia Bank of North Carolina, 259 F.R.D. 309 (4th Cir. 

2001).]
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  9. Max Huber was the agency manager at Standard Insurance’s Los Angeles office. He 

was employed as an at-will employee, and his contract did not specify any fixed dura-

tion of guaranteed employment. Huber was discharged by the company after eight years 

because of his alleged negative attitude, the company’s increasing expense ratio, and 

the agency’s decreasing recruiting. Huber provided evidence that he had never received 

negative criticism in any of his evaluations, and that his recruiting had been success-

ful. Huber demonstrated that, even though the company had a decrease in recruitment 

during his employment, he himself had a net increase of contracted agents of 1,100 per-

cent. Huber claims that he was discharged because he was asked to write a letter of rec-

ommendation about his supervisor, Canfield, whose termination was being considered. 

Johnson, Canfield’s supervisor, was disappointed with the positive recommendation 

that Huber wrote because it made Canfield’s termination difficult to execute. Johnson is 

alleged to have transferred Huber to expedite Canfield’s termination, and he eventually 

discharged Huber in retaliation for the positive letter of recommendation. If Huber files 

suit, what result? [Huber v. Standard Insurance Co., 841 F.2d 980 (9th Cir. 1988).]

10. In a 2008, Florida case, a woman who worked at a bar was asked to stop laughing 

because the employer preferred his establishment to be “quiet and cozy.” The employee 

asked, “Are you serious?” The employer responded, “Yes, if you laugh again, you will 

have to go home.”  The woman was then terminated.  Does the woman have any basis 

for a legal claim?

11. Debbie Barlow complained to the human resources department that a female co-worker 

was touching her and making sexually inappropriate comments. The co-worker’s

touching and comments did not stop.  Two days after the initial complaint to her 

employer, Barlow filed an EEOC charge of discrimination. ConAgra tried to resolve 

the charge through mediation; but that effort failed. Within a week of the failed EEOC 

mediation, Barlow was fired for allegedly using language that threatened violence 

against the company. Barlow sued ConAgra for sex harassment and retaliation. 

The court dismissed her sex harassment lawsuit, stating that the alleged harassment 

was neither severe nor pervasive. Can she still make a retaliation claim? [Barlow v. 

Conagra Foods Inc., 2005 U.S. Dist. LEXIS 31398 (N.D. Fla. Nov. 23, 2005)]

12. Wojewski was a heart surgeon with staff privileges at Rapid City Regional Hospital.  He 

took a leave of absence based on his bipolar disorder and, upon his return, was subject 

to various restrictions in his work in order to ensure that he did not place patients at risk. 

These restrictions included meeting regularly with another physician to monitor his 

work, participating in therapy sessions, taking only prescribed medication, submitting 

to competency exams, submitting to random drug testing, taking mandatory vacations, 

submitting to a review of all of his cases for the past six months.  After he had an “acute 

episode” of his disorder during surgery, the hospital terminated his privileges and he 

sued based on disability discrimination under the Americans with Disabilities Act.  The 

hospital claimed that he did not have a claim as he was not an employee.  Is the hospital 

correct?  What additional information might you wish to know to answer this question? 

[Wojewski v. Rapid City Regional Hospital Inc. et al., 450 F.3d 338 (8th Cir. 2006)].
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Case
1

Estrada v. FedEx Ground Package System, Inc. 

In the following case, the court sought to determine whether Federal Express drivers were employees 

or independent contractors for purpose of certifying them as a class for the limited purpose of allowing 

them to receive reimbursement for work-related expenses.

Vogel, J.

***

Men and women who apply to FedEx for positions as 

drivers must complete applications, submit to back-

ground checks and strength tests, and satisfy appearance 

standards. The only required skill is driving and no com-

mercial driving experience is needed . . . Upon accep-

tance, a driver must execute a nonnegotiable “Pick-up 

and Delivery Contractor Operating Agreement” that obli-

gates him to “provide daily pick-up and delivery service, 

and to conduct his . . . business so that it can be identified 

as being a part of the [FedEx] system.” The Operating 

Agreement identifies the driver as an “independent con-

tractor, and not as an employee . . . for any purpose,” sets 

forth the parties’ “mutual business objectives,” notes that 

“the manner and means of reaching [these objectives] are 

within the discretion of the [driver],” and states that “no 

officer or employee of [FedEx] shall have the authority 

to impose any term or condition [including hours of work 

or travel routes] contrary to this understanding.”

***
The Operating Agreement obligates the driver to 

try to “retain and increase” business within his primary 

service area, to “cooperate” with FedEx’s employees, 

customers, and other drivers for the common goal of

efficient pickup and delivery, to load, handle, and trans-

port packages using methods designed to avoid theft, loss 

and damage, and to foster FedEx’s “professional image” 

and “good reputation.” The driver agrees to drive safely, 

to prepare driver logs, inspection reports, fuel receipts, 

and shipping documents, and (on a daily basis) to return 

these items and any collected charges and undeliverable 

packages to FedEx. He agrees to wear a FedEx-approved 

uniform and to maintain his appearance “consistent with 

Case 1

Case 2

Case 3

Case 4

Case 5

Case 6

Cases
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reasonable standards of good order,” his uniform “in 

good condition,” and his truck in a “clean and present-

able fashion.”

***
The trial court found, and set forth in its statement 

of decision, that the drivers were FedEx employees, not 

independent contractors, and that they had not been 

indemnified for any of the expenses at issue. . .

The essence of the trial court’s statement of decision 

is that if it looks like a duck, walks like a duck, swims 

like a duck, and quacks like a duck, it is a duck.

Discussion

The trial court found that, for purposes of determining 

the drivers’ right to reimbursement for their expenses, the 

drivers are employees. FedEx contends the trial court is 

wrong. We disagree.

A.

Subdivision (a) of section 2802 [of the Labor Code] 

provides that “[a]n employer shall indemnify his or 

her employee for all necessary expenditures or losses 

incurred by the employee in direct consequence of the 

discharge of his or her duties.”

Because the Labor Code does not expressly define 

“employee” for purposes of section 2802, the common 

law test of employment applies. The essence of the test 

is the “control of details”—that is, whether the prin-

cipal has the right to control the manner and means by 

which the worker accomplishes the work—but there are 

a number of additional factors in the modern equation, 

including (1) whether the worker is engaged in a distinct 

occupation or business, (2) whether, considering the kind 

of occupation and locality, the work is usually done under 

the principal’s direction or by a specialist without super-

vision, (3) the skill required, (4) whether the principal or 

worker supplies the instrumentalities, tools, and place of 

work, (5) the length of time for which the services are 

to be performed, (6) the method of payment, whether by 

time or by job, (7) whether the work is part of the princi-

pal’s regular business, and (8) whether the parties believe 

they are creating an employer–employee relationship. 

The parties’ label is not dispositive and will be ignored if 

their actual conduct establishes a different relationship.

FedEx contends the trial court misapplied the test (by 

an erroneous analysis of the “right to control” factor and 

otherwise) and made “insupportable inferences of fact” in 

determining that the drivers are employees. We disagree.

First, FedEx’s assumptions are wrong. Although 

it is true that the Operating Agreement says “the man-

ner and means” to satisfy the objectives of the con-

tract “are within the discretion of the [drivers],” and 

that FedEx does not have the “authority to impose any 

term or condition” to the contrary, the evidence shows

unequivocally that FedEx’s conduct spoke louder than its 

words. As noted above, the parties’ label is not disposi-

tive and will be ignored if their actual conduct establishes 

a different relationship. The same is true with regard to 

FedEx’s claim that it cannot terminate the drivers at-will. 

Although the Operating Agreement provides for termina-

tion with cause, it also provides for nonrenewal without 

any cause at all—and substantial evidence established 

that FedEx discharges drivers at-will.

Second and most significantly, the trial court’s find-

ings are supported by substantial evidence. FedEx’s 

control over every exquisite detail of the drivers’ perfor-

mance, including the color of their socks and the style of 

their hair, supports the trial court’s conclusion that the 

drivers are employees, not independent contractors. The 

drivers must wear uniforms and use specific scanners 

and forms, all obtained from FedEx and marked with 

FedEx’s logo. The larger items—trucks and scanners—

are obtained from FedEx approved providers, usually 

financed through FedEx, and repaid through deduc-

tions from the drivers’ weekly checks. Many standard 

employee benefits are provided, and the drivers work full 

time, with regular schedules and regular routes. The ter-

minal managers are the drivers’ immediate supervisors 

and can unilaterally reconfigure the drivers’ routes with-

out regard to the drivers’ resulting loss of income. The 

customers are FedEx’s customers, not the drivers’ cus-

tomers. FedEx has discretion to reject a driver’s helper, 

temporary replacement, or proposed assignee.

Drivers—who need no experience to get the job in 

the first place and whose only required skill is the abil-

ity to drive—must be at the terminal at regular times for 

sorting and packing as well as mandatory meetings, and 

they may not leave until the process is completed.*1The 

   *  FedEx’s reliance on  State Compensation Ins. Fund v. 

Brown  (1995) 32 Cal.App.4th 188, is misplaced. Although 

that case observes that “truck driving—while perhaps not 

a skilled craft—requires abilities beyond those possessed 

by a general laborer” ( id.  at pp. 202–203), the finding of 

inde-pendent contractor status in that case is based pri-

marily on the facts that the truck drivers worked for more 

than one broker at a time and were compensated on a 

job-by-job basis, “with no obligation on the part of the 

[drivers] to accept any assignment and no retribution . . . 

for refusing assignments.” ( Id.  at p. 203.)  
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drivers are not engaged in a separate profession or busi-

ness, and they are paid weekly, not by the job. They 

must work exclusively for FedEx. Although they have 

a nominal opportunity to profit, that opportunity may 

be lost at the discretion of the terminal managers by

“flexing” and withheld approvals, and for very slight viola-

tions of the rules. Most drivers have worked for FedEx for a 

long time (an average of eight years), and drivers employed 

by FedEx’s competitors (UPS, DHL, and FedEx’s sister 

corporation, FedEx Express) are classified as employees.

Based on these facts, we reject FedEx’s contention 

that this is a “true entrepreneurial opportunity depend-

ing on how well the [drivers] perform” and conclude that 

substantial evidence supports the trial court’s finding that 

the drivers are employees, not independent contractors, 

for purposes of section 2802.

Disposition

The judgment is reversed (1) insofar as it awards 

$12,373,875 to plaintiffs for their attorneys’ fees and 

costs and (2) insofar as it disallowed the expenses; in all 

other respects, the judgment is affirmed and the cause 

is remanded to the trial court with directions to conduct 

such further proceedings as are necessary to determine 

the amounts to which the drivers are entitled for out-

of-pocket expenses and the amounts due for their work

accident insurance premiums, and to thereafter determine 

the reasonable amount of fees and costs to be awarded. 

Estrada is entitled to his costs of appeal.

Case Questions
1. The court based part of its decision on the fact that 

“FedEx’s conduct spoke louder than its words.” Is there 

any way that words can “un-do” conduct? No matter 

what the conduct is, can words override conduct under 

any circumstances, based on the Estrada case?

2. If you were legal counsel to Federal Express before 

the fact, how might you counsel it to ensure that its 

original intent would be supported by the court? Is it 

as basic as allowing drivers to wear socks of the color 

of their choice (“FedEx’s control over every exquisite 

detail of the drivers’ performance, including the color 

of their socks and the style of their hair, supports the 

trial court’s conclusion that the drivers are employees, 

not independent contractors”)?

NLRB v. Friendly Cab Co. 512 F.3d 1090 (9th Cir. 2008)

Friendly is a taxi company in Oakland, California, run by Surinder Singh, the chief administrator, and 

her husband, Baljit Singh, the president of the company. After tension arose between Friendly and its 

drivers, the drivers’ union filed a petition with the National Labor Relations Board seeking a declaration 

that Friendly’s taxicab drivers were indeed employees rather than independent contractors, and therefore 

entitled to representation for collective bargaining purposes. The court explores the myriad facts that 

might support either conclusion to determine the drivers’ classification.

Callahan, C. J.

***

Case2

I. Background

Friendly, along with six other taxicab entities, operates 

out of a facility in Oakland, California, and is under the 

control of Surinder Singh, the chief administrator, and 

her husband, Baljit Singh, the president of the company. 

Friendly owns approximately eighty taxicabs (fifty of 

which are designated as airport cabs) and leases these cabs 

to its drivers . . .These leases typically state that the taxi-

cabs are rented for seven days, renew automatically, and 

provide the drivers with six days of service and one day 

of mandatory maintenance per week. Each of Friendly’s

drivers is required to pay a fee or “gate,” which ranges 

from $450 to $600 per week based on Friendly’s dis-

cretion. In determining this fee, Friendly takes into 

account the cab model, as well as the driver’s driving 

record, driving ability, and prior accidents. Friendly has 

a limited number of permits to operate at the Oakland 

Airport, which are in high demand and are typically 

held by drivers with more experience. Although drivers 
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designate which entity they want to work for, Friendly 

retains the discretion to assign drivers to different taxi-

cab entities, taxicab models, and the type of cab (airport 

or street cabs). These leases also specify that there is no 

employer–employee relationship between Friendly and 

its taxicab drivers, and that Friendly is not responsible 

for withholding any federal or state taxes or providing 

workers’ compensation insurance.

As part of the lease, Friendly’s drivers agree to comply 

with Friendly’s Taxicab Company Policy Manual (“Man-

ual”) and its Standard Operating Procedures (“SOP”).

Although Friendly’s Manual and SOP cover a broad 

range of topics that are common to the operation of a 

taxi service (e.g., safety concerns, non-discrimination 

policy, etc.), there are a number of regulations that con-

cern Friendly’s control over its drivers. For example, the 

Manual instructs drivers that: “[a]cceleration should be 

smooth,” they should “[a]void abrupt stops,” they should 

“not stop next to puddles or in front of obstacles such 

as signs, trees or hydrants,” and that “[w]hen stopping 

at curbs, stop either right next to curb or out away from 

the curb.” Friendly’s Manual also imposes a dress code, 

which requires that all taxicab drivers “maintain good 

personal hygiene and dress appropriately and profes-

sionally: collared shirts with sleeves, slacks or knee-high 

skirts, closed shoes with socks or hose.”

Friendly’s SOP contains a number of relevant regula-

tions as well. Of particular significance to this case, the; 

SOP restricts outside business opportunities for Friend-

ly’s drivers by stating that: “[a]ll calls for service must be 

conducted over company provided communications sys-

tem and telephone number. No private or individual busi-

ness cards or phone numbers are allowed for distribution 

to customers as these constitute an interference in com-

pany business and a form of competition not permitted 

while working under the lease.” The SOP also provides 

that “[d]rivers must service all reasonable customer calls 

from dispatchers.” Several drivers testified that the dis-

patcher will ignore or bypass them if they refuse or are 

late to a dispatch. One driver testified that if drivers do 

not respond in a certain amount of time, the dispatcher 

reminds drivers over the radio that “we run the show, you 

guys are just the driver. Just drive. That’s it.”

***
In addition to the requirements contained in the 

Manual and the SOP, Friendly imposes a number of addi-

tional restrictions on its drivers. For example, Friendly’s 

general manager testified that taxicab drivers are not able 

to sublease their vehicles to other drivers. Friendly also 

requires that its taxicabs carry advertisements for outside 

vendors on the roofs of the taxicabs. Drivers must return 

to the station to replace these advertisements at Friendly’s 

discretion. Furthermore, Friendly requires that its drivers 

attend, at their expense, annual classes on company poli-

cies and laws dealing with discrimination. Finally, if the 

drivers do not comply with Friendly’s policies, Friendly 

can terminate their leases. Friendly employs a “road man-

ager” who monitors the drivers’ appearance and compli-

ance with Friendly’s policies.

As a result of tension between Friendly and its driv-

ers, the Union was appointed as the representative of a 

number of Friendly’s drivers. The Union filed a petition 

under Section 9(c) of the Act with the NLRB for a decla-

ration that Friendly’s taxicab drivers were employees and 

thus entitled to representation for collective bargaining 

purposes. [After a number of administrative actions, the 

court in the current case evaluates whether the drivers 

are employees or independent contractors for purposes 

of representation under the NLRA.]

***

III. Analysis

In order to distinguish an “employee” from an “inde-

pendent contractor,” we must undertake a fact-based 

inquiry applying common law principles of agency. 

Although courts must look to the totality of the circum-

stances, “[t]he essential ingredient of the agency test 

is the extent of control exercised by the ‘employer.’ It 

rests primarily upon the amount of supervision that the 

putative employer has a right to exercise over the indi-

vidual, particularly regarding the details of the work.” 

Additional factors that are relevant to this determina-

tion include “entrepreneurial aspects of the individual’s 

business; risk of loss and opportunity for profit; and 

the individual’s proprietary interest in his business.” We 

must assess and weigh all of the incidents of the rela-

tionship with the understanding that no one factor is 

decisive, and that “[i]t  is the rare case where the various 

factors will point with unanimity in one direction or the 

other.”

We cannot displace the NLRB’s conclusion that 

Friendly’s drivers are “employees” within the meaning of 

the Act because there is substantial evidence in the record 

that Friendly exercises significant control over the means 

and manner of its drivers’ performance. In finding that 

the incidents of the relationship between Friendly and its 

drivers militate in favor of “employee” status, we place
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particular significance on Friendly’s requirement 

that its drivers may not engage in any entrepreneurial 

opportunities.

A. Evidence of Independent
Contractor Status

The payment by taxicab drivers of a fixed rental rate 

to an employer where drivers retain all fares collected 

without accounting to that employer typically creates 

a “strong inference” that the employer does not exert

control over the means and manner of the drivers’ per-

formance. The rationale behind this “strong inference” 

is that the employer does not have an incentive to control 

the means and manner of the drivers’ performance when 

the employer makes the same amount of money irrespec-

tive of the fares received by the drivers.

Here, the NLRB accepted that this “strong inference” 

exists because Friendly’s drivers pay a flat fee and are 

not required to account for the amount of fares or tips 

they collect. Although Friendly received the benefit of 

this inference, the NLRB was generous to give it. There 

is nothing flat about this fee since it varies among the 

drivers between $450 and $600, depending on their cab 

model, driving record, driving ability and prior accidents. 

Those drivers that do not incur additional expenses for 

Friendly—for example, in the form of higher automo-

bile insurance rates for poor driving records or increased 

costs for repairs of taxicabs damaged in accidents—are 

presumably rewarded with lower rental rates. Friendly’s 

rental fees thus do in fact reflect some control over the 

drivers’ performance. In addition to Friendly’s rental fees, 

the NLRB found additional indicia of independent con-

tractor status. These include the facts that Friendly’s driv-

ers do not work set hours or a minimum number of hours, 

the taxicab lease agreements provide that the drivers are 

independent contractors, Friendly does not provide any 

benefits to drivers, and Friendly does not withhold social 

security or other taxes on behalf of the drivers. However, 

the NLRB properly concluded that such factors are sub-

stantially outweighed by the evidence in the record of 

significant control by Friendly over the means and man-

ner of its drivers’ performance.

B. Evidence of Employee Status

The ability to operate an independent business and 

develop entrepreneurial opportunities is significant in 

any analysis of whether an individual is an “employee” 

or an “independent contractor” under the common 

law agency test. Friendly’s restrictions against its driv-

ers’ operating independent businesses or developing

entrepreneurial opportunities strongly support the 

NLRB’s determination that Friendly’s drivers are 

employees. . .

In the Underlying Representation Proceeding, the 

NLRB stated that “[t]he most significant evidence of 

Employer control in this case is that the drivers are not 

permitted to operate independent businesses.” A review 

of the record supports this conclusion. Friendly’s own 

general manager testified that drivers can use the taxi-

cabs only to respond to dispatches from Friendly and 

not for outside business. The SOP prohibits drivers from

soliciting customers, stating that “all calls for service 

must be conducted over company provided communica-

tions system and telephone number.” It also requires that 

drivers maintain company business cards at all times in 

the taxicab and prohibits drivers from distributing any 

private business cards or telephone numbers to customers 

because this would “constitute an interference in com-

pany business and a form of competition not permitted 

while working under the lease.” Drivers cannot accept 

calls for service on personal cellular telephones and, in 

fact, cannot even use cellular telephones while driving.

These limitations do not allow Friendly’s drivers the 

entrepreneurial freedom to develop their own business 

interests like true independent contractors . . .Here, it is 

telling that Friendly’s SOP mandates that its drivers must 

operate the taxis “in such a manner as to protect the good-

will that exists between the company and its customers.”

Additional entrepreneurial characteristics—such as

substantial investment in property and the ability to 

employ others—are also absent. Friendly’s taxicab driv-

ers do not own the taxicabs, but must lease them from 

Friendly. Friendly also prohibits its drivers from employ-

ing others by preventing the subleasing of its taxicabs. 

One former driver testified that while he was hospital-

ized, he was instructed by Mrs. Singh that drivers were 

prohibited from subleasing the vehicles, even to other 

Friendly drivers.

Friendly maintains direct control over the perfor-

mance of its drivers’ duties by exercising “discretion to 

determine which entity a driver is assigned to, the model 

of the vehicle assigned to a driver, . . . and whether a 

driver may drive an airport cab.” Friendly’s Manual fur-

ther instructs drivers in the manner they should acceler-

ate and stop their vehicles, as well as factors they should 

consider in choosing where to stop their taxicabs. Thus, 

Friendly’s interest in controlling the means and manner 

of its drivers’ performance extends to the actual details of 

the operation of the taxicabs.

***
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The type of control Friendly exercises over its driv-

ers exceeds that found in the typical case in which a 

company requires its workers [to] place advertisements 

on work vehicles . . .In this case, Friendly’s requirement

constitutes significantly greater control. Friendly’s 

advertising requirement represents a form of control that 

inures to the benefit of Friendly at the financial expense 

of the drivers.

***
In City Cab of Orlando II, the court cited the exten-

sive dress code the taxicab company required of its driv-

ers as one of the factors that led the court to conclude the 

taxicab drivers were employees. There, the drivers were 

required to wear a shirt with a collar, not to wear jeans or 

short pants, to be clean-shaven, not to wear tennis shoes, 

and, if the driver chose to wear a hat, it had to be a des-

ignated “cab drivers hat.” Friendly’s dress code is very 

similar to the one in City Cab of Orlando II. Although 

this court and others have not given a dress code require-

ment much weight, Friendly’s extensive dress code is an 

additional factor supporting the NLRB’s determination.

Friendly’s training policy outlined in its Manual, 

which incorporates both local government regulations

and company specific regulations, also constitutes

another minimal indicium of control over the drivers. 

While the incorporation of government regulations into 

a company’s manual is not evidence of an employer–

employee relationship, the NLRB reasonably found that 

Friendly’s training requirements exceed those required 

by the City of Oakland’s ordinance and constitute some 

degree of control over the drivers. Friendly describes its 

mandatory two-day training class as being “in addition 

to the class conducted by the City of Oakland Police 

Taxi Detail.” It covers sensitivity training, operating 

procedures, hands-on practical training, record keep-

ing, and local geography training. Like the dress code 

requirement, we find the training requirement supports 

the NLRB’s determination that Friendly’s drivers are 

employees.

***

V. Conclusion

In sum, we conclude there is substantial evidence in the 

record to support the NLRB’s determination that Friendly’s 

taxicab drivers are “employees” within the meaning of the 

Act. The NLRB relied on a number of factors that in their 

totality compel a finding of employee status, the most

significant of these being Friendly’s prohibition on 

its drivers’ operating an independent business and

developing entrepreneurial opportunities with customers. 

Additional salient indicia of control by Friendly over the 

means and manner of its drivers’ performance include: (1) 

regulating the details of how drivers must operate their 

taxicabs, (2) imposing discipline for refusing or delays 

in responding to dispatches, (3) requiring drivers to carry 

advertisements without receiving revenue, (4) requiring 

drivers to accept vouchers subject to graduated “process-

ing fees,” (5) prohibiting subleases, (6) imposing a strict 

dress code, and (7) requiring training in excess of gov-

ernment regulations. Although some of these factors indi-

vidually may not constitute substantial control, the NLRB 

reasonably concluded that these factors taken together 

overcame any evidence of independent contractor status. 

We therefore affirm the NLRB’s decision.

AFFIRMED.

Case Questions
1. Though the court was quite clear that simply iden-

tifying workers as employees is insufficient to qual-

ify them as employees, does the name by which an 

employer calls its workers matter at all? In other 

words, does it matter at all whether the employer calls 

its workers independent contractors or employees, or 

is it completely irrelevant?

2. Of the factors considered critical by the court in 

reaching its conclusion, which seem more critical to 

a determination of employment status? If you were 

advising Friendly Cab Co. to modify its employ-

ment relationship in order to ensure a determina-

tion of independent contractor status rather than 

employee status, which elements would you advise 

changing?

3. What are the public policy reasons why Friendly 

should be required to consider these workers as 

employees rather than as independent contractors?
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[The court discusses the history of the tort of retaliatory 

discharge in Illinois and explains that the law will not 

support the termination of an at-will employment rela-

tionship where the termination would contravene public 

policy.] But the Achilles heel of the principle lies in the 

definition of public policy. When a discharge contravenes 

public policy in any way, the employer has committed a 

legal wrong. However, the employer retains the right to 

fire workers at-will in cases “where no clear mandate of 

public policy is involved.”

There is no precise definition of the term. In general, 

it can be said that public policy concerns what is right 

and just and what affects the citizens of the State collec-

tively. It is to be found in the State’s constitution and stat-

utes and, when they are silent, in its judicial decisions. 

Although there is no precise line of demarcation divid-

ing matters that are the subject of public policies from 

matters purely personal, a survey of cases in other States 

involving retaliatory discharge shows that a matter must 

strike at the heart of a citizen’s social rights, duties, and 

responsibilities before the tort will be allowed.

It is clear that Palmateer has here alleged that he was 

fired in violation of an established public policy. There 

is no public policy more basic, nothing more implicit 

in the concept of ordered liberty than the enforcement 

of a State’s criminal code. There is no public policy 

more important or more fundamental than the one favor-

ing the effective protection of the lives and property of 

citizens.

No specific constitutional or statutory provision 

requires a citizen to take an active part in the ferreting 

out and the prosecution of crime, but public policy never-

theless favors citizen crime-fighters. Public policy favors 

Palmateer’s conduct in volunteering information to the 

law enforcement agency. Palmateer was under a statutory 

duty to further assist officials when requested to do so.

The foundation of the tort of retaliatory discharge 

lies in the protection of public policy, and there is a clear 

public policy favoring investigation and prosecution of 

criminal offenses. Palmateer has stated a cause of action 

for retaliatory discharge.

Case Questions
1. Is there a difference between the court’s protection of 

an employee who reports a rape by a co-worker or the 

theft of a car, and an employee who is constantly report-

ing the theft of the company’s paper clips and pens?

2. Should the latter employee in the above question 

be protected? Consider that the court in Palmateer 

remarked that “the magnitude of the crime is not the 

issue here. It was the General Assembly who decided 

that the theft of a $2 screwdriver was a problem that 

should be resolved by resort to the criminal justice 

system.”

3. What are other areas of public policy that might offer 

protection to terminated workers?

Herawi v. State of Alabama, Department of Forensic 
Sciences 311 F. Supp. 2d 1335 (M.D. Ala. 2004)

Herawi is an Iranian doctor whose employment was terminated. She filed a complaint against the defen-

dant, the state Department of Forensic Sciences, alleging national origin discrimination and retaliation. 

The State responded that it had legitimate non-discriminatory reasons for terminating her (insubordination

Case4

Palmateer v. International Harvester Company 
85 Ill. 2d 124, 421 N.E.2d 876 (1981)

Ray Palmateer had worked for International Harvester (IH) for 16 years at the time of his discharge. 

Palmateer sued IH for retaliatory discharge, claiming that he was terminated because he supplied infor-

mation to local law enforcement authorities regarding a co-worker’s criminal activities and for offering 

to assist in the investigation and trial of the co-worker if necessary. The court agreed and found in favor 

of Palmateer.

Simon, J.

Case3
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II. Factual Background

During the relevant time period, Herawi’s supervisor in 

the Montgomery office [of the Alabama Department of 

Forensic Sciences] was Dr. Emily Ward. Herawi, like all 

state employees, was a probationary employee for her 

first six months on the job.

Ward was highly critical of Herawi almost imme-

diately upon her arrival in the Montgomery office. On 

her first day at work, Ward accused Herawi of being 

inconsiderate for not offering to help her. Ward looked 

at Herawi with a “hatred filled stare” and mocked her 

by repeating her in a high-pitched voice. On or about 

October 22, 2001, Ward became enraged at Herawi, 

shouted at her, accused her of wrongdoing, and said 

she had had enough of Herawi and that Herawi was the 

rudest person she had ever met. When Herawi tried to 

explain her actions, Ward yelled louder and said that 

she did not like Herawi and that no one else liked her 

either.

On October 24, Herawi expressed to Craig Bailey, 

the office director, her concerns about the way Ward was 

treating her. Bailey later told Herawi that, after his con-

versation with her, he spoke to Ward to find out if she 

had a problem with people of Middle Eastern descent. 

Bailey told Herawi that people from the Middle East 

were perceived as rude and aggressive.

On November 7, Ward “implied” to Herawi that she 

was getting calls from people asking about Herawi’s 

background and her accent, and she threatened to expose 

Herawi’s nationality to law enforcement agencies. Ward 

also said that she was getting calls from people asking 

who Herawi was, asking why she was there, and stating 

that she did not belong there.

Herawi had two more run-ins with Ward in December 

2001, after Herawi had taken time off in November to visit 

her mother in California after the death of her father. On 

December 6, Ward called Herawi into her office, where 

Bailey yelled at Herawi, accusing her of neglecting the 

office after her father died and not performing enough 

autopsies. Bailey also questioned Herawi about whether 

she was looking for a job in California. On or about 

December 25, Herawi confronted Ward about whether 

Ward had spread a rumor that Herawi was looking for a job 

in California. [The court outlines additional, subsequent 

circumstances, which it discusses later in this opinion.]

On January 2, 2002, Herawi received an “employee 

probationary performance appraisal” and an attached 

narrative performance appraisal, dated November 15, 

2001. The narrative performance appraisal states that 

Herawi “appears to be a very intelligent and dedicated 

Forensic Pathologist” and that she “seems to have been 

well trained.” The narrative appraisal, however, goes on to 

state that “her performance has been problematic in four 

interrelated areas: expectations of co-workers, recogni-

tion of and subordination to authority, incessant inquisi-

tiveness, and lack of organization.” It also states that 

Herawi “comes across as very self-centered and projects 

an ‘entitlement complex’”; that she “has also refused 

to comply with departmental regulations and/or rules if 

she doesn’t agree with them”; and that her “work habits 

leave room for improvement.” The narrative was signed 

by Ward and Downs [J. C. Upshaw Downs, the director  

of the Alabama Department of Forensic Sciences and the 

chief medical examiner for Alabama, and others.]

Herawi brought her concerns about Ward to Downs 

on January 4, 2002. Herawi told Downs that Ward had 

threatened to expose her nationality; Herawi also told 

Downs that she felt confused and intimidated. Downs told 

Herawi that Middle Eastern people were generally facing 

troubles in the wake of the terrorist attacks on September 

11, 2001, and that Herawi should turn the other cheek. 

However, Downs said he would speak to Ward.

On January 9, 2002, Downs wrote a letter to Thomas 

Flowers, the state personnel director, requesting that

Herawi’s probationary period be extended by three 

and poor job performance). The district court found that Herawi’s national origin discrimination claim 

would not be dismissed on summary judgment because her supervisor’s threat that she would report the 

doctor’s national origin to law enforcement made clear that her supervisor was antagonistic toward her 

because of her Iranian heritage, and that the timing of the doctor’s termination (three weeks after com-

plaining about the supervisor’s behavior) suggested that the supervisor’s apparent dislike for her national 

origin may have infected the process of evaluating the doctor. Herawi also prevailed against summary 

judgment on the retaliatory discharge claim. [Herawi also claimed hostile environment but did not suc-

ceed and the discussion of that claim is not included below.]

Thompson, J.

***
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months. Downs wrote that Herawi “requires additional 

training in autopsy procedures to take a more organized 

approach to the process” and that she “must also learn to 

use the chain of command.”

***
Ward alluded to Herawi’s nationality again on March 

7, 2002. Ward told Herawi that nobody liked her, that 

everybody complained about her, that she did not belong 

there, that should leave, and that her English was bad. 

After this incident, Herawi complained to Downs again, 

on March 21, about Ward’s hostility. At this meeting, 

Downs told Herawi that he would start an investigation, 

and Herawi told Downs that she had contacted a lawyer. 

Herawi also complained to Samuel Mitchell, the depart-

ment chief of staff, on March 25.

Events came to a head on March 28, at a meeting 

attended by Herawi, Ward, Bailey and Steve Christian, 

the department’s personnel manager. Herawi claims that 

she was terminated during the meeting and that when 

she met with Christian shortly after the meeting, he told 

her it was unofficial policy that terminated employees 

could submit a letter of resignation. Memoranda written 

by Ward, Bailey, and Christian present slightly different 

accounts. According to Ward, she informed Herawi that 

the situation was not working out and that the depart-

ment had not seen any improvement in the areas iden-

tified in Herawi’s performance appraisal. According to 

Ward, before she could finish, Herawi interrupted her to 

say she would quit. According to Bailey, Ward requested 

Herawi’s resignation, and Herawi agreed. According to 

Christian, Ward told Herawi that an offer of permanent 

employment would not be forthcoming and then told 

Herawi to speak with him later that day. When they met, 

according to Christian, he told her it was the department’s 

unofficial policy to allow employees to resign to make it 

easier to look for work in the future.

Herawi submitted a letter of resignation on April 1, 

2002. A letter from Downs, dated April 18, confirmed 

Herawi’s “separation from employment” at the depart-

ment effective April 19. Downs’s letter states that the 

reason for Herawi’s separation is that she continued “to 

require additional training in autopsy procedures and 

failure to properly use the chain of command.”

III. Analysis

Herawi claims that (1) she was terminated because of 

her Iranian origin; (2) she was fired in retaliation for her 

complaints about Ward; and (3) she was harassed because 

of her national origin [not addressed in this excerpt]. The 

Forensic Department has moved for summary judgment 

on the ground that its decision not to offer her a perma-

nent position was based on legitimate, non-discriminatory 

reasons. The court will consider Herawi’s claims in order.

A. Termination

***
iv.

Applying McDonnell Douglas, this court concludes that 

Herawi has met her prima-facie burden of producing

“evidence adequate to create an inference that [the 

Forensic Department’s] employment decision was based 

on an [illegal] discriminatory criterion.” To establish a 

prima-facie case of discriminatory discharge, she must 

show the following: (1) she is a member of a protected 

class; (2) she was qualified for the position at issue;

(3) she was discharged despite her qualification; and

(4) some additional evidence that would allow an infer-

ence of discrimination.

Herawi has sufficient evidence to establish the first 

three elements of the prima-facie case. First, as an Ira-

nian, she is a member of a protected class. Second, the 

record shows that she was qualified for her position: she 

is a doctor, she trained as a forensic pathologist, and she 

has experience in the field of forensic pathology. Third, 

she was terminated. The department does not dispute this 

much.

Traditionally, to meet the fourth element of the prima-

facie Title VII case, a plaintiff alleging discriminatory 

treatment was required to show that she was replaced by 

someone who was not a member of her protected class or 

that a similarly situated employee who was not a member 

of the protected class engaged in nearly identical conduct 

and was not discharged. Herawi has neither evidence that 

she was replaced by someone who was not a member of 

her protected class nor evidence that a similarly situated 

department employee who was not a member of the pro-

tected class engaged in nearly identical conduct and was 

not discharged. The department goes further to argue that 

a Dr. Bristol, who is not a member of a protected class, 

had similar employment problems to Herawi’s and was 

treated similarly. Whether or not Bristol is an appropri-

ate comparator, Herawi has offered no evidence that her 

place in the department was taken by a non-protected 

individual and no evidence of a similarly situated non-

protected department employee who was treated differ-

ently than she was. Under these circumstances, courts 
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have frequently held that the plaintiff does not have a 

genuine issue of material fact fit to go to a jury.

The court is mindful, however, that, as a general rule, 

“demonstrating a prima-facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 

permit an inference of discrimination,” and that there are 

ways to raise the inference of discrimination other than 

showing that a similarly situated individual from outside 

the protected class was treated differently.

In this case, Ward made remarks related to Herawi’s 

national origin on three occasions. On November 7, 2001, 

Ward threatened to report Herawi’s national origin to law 

enforcement agencies. On January 2, 2002, Ward told 

Herawi that she was getting calls asking who Herawi was 

and why she was working there; Ward suggested that she 

was getting these calls because of Herawi’s accent. Finally, 

on March 7, 2002, Ward told Herawi that no one liked her, 

that she did not belong at the department, that she should 

leave, and that her English was bad. It is undisputed that 

Ward was Herawi’s direct supervisor when she made 

these remarks and that Ward had substantial input into the 

ultimate decision to terminate Herawi. In fact, Ward con-

ducted Herawi’s January 2002 performance appraisal, and 

she wrote the four memoranda in February and March of 

2002 documenting incidents involving Herawi. Given this 

evidence, the court is satisfied that Herawi has raised the 

inference that her national origin was a motivating factor 

in the department’s decision to terminate her.

The burden thus shifts to the Forensic Department 

to articulate a legitimate non-discriminatory reason for 

its decision to fire Herawi. The department has met this 

“exceedingly light” burden. It asserts that Herawi was 

not retained because she “had problems with autopsy 

procedures and with the chain of command.” Plainly, 

job performance, failure to follow instructions, and 

insubordination are all legitimate, non-discriminatory 

considerations.

Because the department has met its burden, Herawi 

must show that its asserted reasons are pretextual. The 

court finds, again, that the evidence of Ward’s comments 

about Herawi’s national origin is sufficient for Herawi to 

meet her burden. Comments or remarks that suggest dis-

criminatory animus can be sufficient circumstantial evi-

dence to establish pretext. “Whether comments standing 

alone show pretext depends on whether their substance, 

context, and timing could permit a finding that the com-

ments are causally related to the adverse employment 

action at issue.”

In this case, Ward’s comments “might lead a rea-

sonable jury to disbelieve [the department’s] proffered 

reason for firing” Herawi. Ward’s threat that she would 

report Herawi’s nationality to law enforcement makes it 

clear that she was antagonistic towards Herawi because 

of Herawi’s Iranian origin. Ward’s later comment that 

Herawi did not belong in the department, made at the 

same time she commented on Herawi’s accent, further 

evinced discriminatory animus. Standing alone, this 

might not be enough evidence to establish a genuine 

question of pretext, but Ward was Herawi’s supervisor, 

conducted her performance appraisal, and wrote four 

memoranda containing negative evaluations of her. In 

this context, the evidence suggests that Ward’s evident 

dislike for Herawi’s national origin may have infected 

the process of evaluating Herawi. The timing of Ward’s 

remarks reinforces this conclusion. The first incident in 

which Ward referred to Herawi’s nationality occurred 

one week before the narrative performance appraisal of 

Herawi was written, the second incident occurred on the 

same day—January 2, 2002—that Ward completed the 

performance appraisal form, and her final remarks were 

made three weeks before Herawi was fired. Because of 

this close temporal proximity, a jury could reasonably 

conclude that discriminatory attitude evidence in Ward’s 

remarks motivated the decision to fire Herawi. Accord-

ingly, the court finds that Herawi has met her burden and 

that summary judgment on her termination claim is not 

appropriate.

B. Retaliation

Herawi contends that the Forensic Department retali-

ated against her for complaining to Downs and to Mitch-

ell about Ward’s conduct. The department has moved 

for summary judgment, again, on the basis that its 

employment decision was motivated by legitimate, non-

discriminatory reasons.

Under Title VII, it is an unlawful employment prac-

tice for an employer to discriminate against an employee 

“because [s]he has opposed any practice made an unlawful 

employment practice by this subchapter, or because [s]he 

has made a charge, testified, assisted, or participated in any 

manner in an investigation, proceeding, or hearing under 

this subchapter.” The same McDonnell Douglas burden-

shifting framework that applies to claims of discriminatory 

discharge applies to claims for retaliation.

The Eleventh Circuit has established broad standards 

for a prima-facie case of retaliation. An individual alleging 

retaliation under Title VII must establish her prima-facie 

case by demonstrating “(1) that she engaged in statutorily 

protected activity, (2) that an adverse employment action 

occurred, and (3) that the adverse action was causally 
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related to [her] protected activities.” “The causal link ele-

ment is construed broadly so that a plaintiff merely has to 

prove that the protected activity and the negative employ-

ment action are not completely unrelated.”

Herawi has established the elements of a prima-facie 

case of retaliation. First, she was engaged in protected 

activity on the two occasions that she spoke with Downs 

and on the one occasion she spoke to Mitchell. Second, 

Herawi was terminated. Third, Herawi satisfies the causal-

ity requirement because she was terminated only a week 

after her meeting with Downs and three days after her 

meeting with Mitchell.

Because Herawi has produced evidence sufficient to 

meet her prima-facie burden, the burden of production 

shifts to the Forensic Department to produce a legitimate, 

non-retaliatory reason for its decision. As discussed above, 

the department has offered legitimate reasons for its deci-

sion. The department contends that it fired Herawi because 

of her problems with autopsy procedure and her problems 

following the chain of command. The burden thus shifts 

to Herawi to come forward with evidence sufficient for a 

reasonable fact finder to conclude that the department’s 

asserted reasons were pretext for retaliation.

Herawi has met this burden. As discussed above,

Herawi has presented substantial evidence of Ward’s ani-

mus towards her and thus raised a very real question about 

the extent to which the department’s assessment of her 

might have been influenced by Ward’s attitude. There is 

also evidence from which a reasonable fact finder could 

conclude that Ward’s assessment of Herawi was infected 

by a retaliatory motive. In October 2001, Bailey reported 

to Ward that Herawi had complained to him about her, and, 

in January 2002, Downs spoke to Ward about Herawi’s 

complaints. Thus, at the same time that Ward was evaluat-

ing and assessing Herawi’s job performance in the fall of 

2001, and the winter of 2002, she was aware that Herawi 

had gone to various supervisors to complain about her. 

The court also considers it relevant to determining pretext 

that Herawi was dismissed so soon after she complained to 

Downs and Mitchell. While temporal proximity, standing 

alone, may not be enough to create a genuine issue of pre-

text, it is a relevant factor. Thus, taking into consideration 

the evidence of Ward’s discriminatory animus, her pos-

sible retaliatory motive, and the extreme closeness in time 

between Herawi’s complaints and her dismissal, the court 

concludes that Herawi has evidence sufficient for a reason-

able fact finder to conclude that the department’s asserted 

reasons for her dismissal were pretextual.

***

IV. Conclusion

For the reasons given above, it is ORDERED as follows:

(1) The motion for summary judgment, filed by 

defendant Alabama Department of Forensic Sciences on 

November 12, 2003 (doc. no. 20), is granted with respect 

to plaintiff Mehsati Herawi’s hostile-environment claim.

Case Questions
1. Are you persuaded by the state’s evidence that it had 

an individual of a different national origin who was 

treated similarly to Herawi? If Ward (or other manag-

ers) treated everyone equally poorly, perhaps there is 

no national origin claim. What if Ward’s defense is sim-

ply that her poor treatment of Herawi had nothing to 

do with national origin, but that she just really did not 

like Hewari, specifically? Would that be an acceptable 

defense and could it have saved the state’s case?

2. The court explains that pretext may be based on com-

ments depending on “whether their substance, context, 

and timing could permit a finding that the comments 

are causally related to the adverse employment action 

at issue.” What elements would you look to in order to 

find pretext, if you were on a jury?

3. The court explains that timing, alone, would not be 

enough to satisfy the causality requirement of retalia-

tory discharge. Given the facts of this case, if you were 

in charge of the department, and if Hewari truly was 

not performing at an acceptable level and you wished 

to terminate her after all of these circumstances, how 

might you have better protected the department from 

a retaliatory discharge claim? 
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III. Implied Covenant Claim

Bechtel urges that the trial court properly dismissed 

Guz’s separate claim for breach of the implied covenant 

of good faith and fair dealing because, on the facts and 

arguments presented, this theory of recovery is either 

inapplicable or superfluous. We agree.

The sole asserted basis for Guz’s implied covenant 

claim is that Bechtel violated its established personnel 

policies when it terminated him without a prior opportu-

nity to improve his “unsatisfactory” performance, used 

no force ranking or other objective criteria when select-

ing him for layoff, and omitted to consider him for other 

positions for which he was qualified. Guz urges that even 

if his contract was for employment at-will, the implied 

covenant of good faith and fair dealing precluded Bechtel 

from “unfairly” denying him the contract’s benefits by 

failing to follow its own termination policies.

Thus, Guz argues, in effect, that the implied covenant 

can impose substantive terms and conditions beyond 

those to which the contract parties actually agreed. How-

ever, as indicated above, such a theory directly contra-

dicts our conclusions in Foley v. Interactive Data Corp.

(1988). The covenant of good faith and fair dealing, 

implied by law in every contract, exists merely to pre-

vent one contracting party from unfairly frustrating the 

other party’s right to receive the benefits of the agreement 

actually made. The covenant thus cannot “be endowed 

with an existence independent of its contractual under-

pinnings.” It cannot impose substantive duties or limits 

on the contracting parties beyond those incorporated in 

the specific terms of their agreement.

. . . The mere existence of an employment relation-

ship affords no expectation, protectable by law, that 

employment will continue, or will end only on certain 

conditions, unless the parties have actually adopted such 

terms. Thus if the employer’s termination decisions, how-

ever arbitrary, do not breach such a substantive contract 

provision, they are not precluded by the covenant.

This logic led us to emphasize in Foley that “breach 

of the implied covenant cannot logically be based on a 

claim that [the] discharge [of an at-will employee] was 

made without good cause.” As we noted, “[b]ecause 

the implied covenant protects only the parties’ right to 

receive the benefit of their agreement, and, in an at-will 

relationship there is no agreement to terminate only for 

good cause, the implied covenant standing alone cannot 

be read to impose such a duty.”

The same reasoning applies to any case where an 

employee argues that even if his employment was at-will, 

his arbitrary dismissal frustrated his contract benefits and 

thus violated the implied covenant of good faith and fair 

dealing. Precisely because employment at-will allows

the employer freedom to terminate the relationship as it 

chooses, the employer does not frustrate the employee’s 

contractual rights merely by doing so. In such a case, 

“the employee cannot complain about a deprivation of 

the benefits of continued employment, for the agreement 

never provided for a continuation of its benefits in the 

first instance.”

Guz v. Bechtel National, Inc. 100 Cal. Rptr. 2d 352

(Cal. 2000)

Plaintiff John Guz, a longtime employee of Bechtel National, Inc. (BNI), was terminated at age 49 when 

his work unit was eliminated as a way to reduce costs. At the time he was hired and at his termination, 

Bechtel had a Personnel Policy 1101 on the subject of termination of employment which explained 

that “Bechtel employees have no employment agreements guaranteeing continuous service and may 

resign at their option or be terminated at the option of Bechtel.” Guz sued BNI and its parent, Bechtel 

Corporation, alleging age discrimination, breach of an implied contract to be terminated only for good 

cause, and breach of the implied covenant of good faith and fair dealing. The trial court found in favor 

of Bechtel and dismissed the action. The Court of Appeals reversed and determined that the trial should 

instead be permitted to proceed. Bechtel appealed to the Supreme Court of California, which reverses 

the judgment of the Court of Appeals based on a finding that no implied contract exists and remands 

only for a determination of whether there are any enforceable express contract terms.

Baxter, J.

***

Case5
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At odds with Foley are suggestions that independent 

recovery for breach of the implied covenant may be avail-

able if the employer terminated the employee in “bad faith” 

or “without probable cause,” i.e., without determining 

“honestly and in good faith that good cause for discharge 

existed.” Where the employment contract itself allows the 

employer to terminate at-will, its motive and lack of care 

in doing so are, in most cases at least, irrelevant.

A number of Court of Appeal decisions since Foley 

have recognized that the implied covenant of good faith 

and fair dealing imposes no independent limits on an 

employer’s prerogative to dismiss employees . . . We 

affirm that this is the law.

Of course, as we have indicated above, the employer’s 

personnel policies and practices may become implied-

in-fact terms of the contract between employer and 

employee. If that has occurred, the employer’s failure to 

follow such policies when terminating an employee is a 

breach of the contract itself.

A breach of the contract may also constitute a breach 

of the implied covenant of good faith and fair dealing. 

But insofar as the employer’s acts are directly actionable 

as a breach of an implied-in-fact contract term, a claim 

that merely realleges that breach as a violation of the 

covenant is superfluous. This is because, as we explained 

at length in Foley, the remedy for breach of an employ-

ment agreement, including the covenant of good faith 

and fair dealing implied by law therein, is solely con-

tractual. In the employment context, an implied covenant 

theory affords no separate measure of recovery, such as 

tort damages. Allegations that the breach was wrongful, 

in bad faith, arbitrary, and unfair are unavailing; there is 

no tort of “bad faith breach” of an employment contract.

We adhere to these principles here. To the extent Guz’s 

implied covenant cause of action seeks to impose limits 

on Bechtel’s termination rights beyond those to which the 

parties actually agreed, the claim is invalid. To the extent 

the implied covenant claim seeks simply to invoke terms 

to which the parties did agree, it is superfluous. Guz’s rem-

edy, if any, for Bechtel’s alleged violation of its personnel 

policies depends on proof that they were contract terms 

to which the parties actually agreed. The trial court thus 

properly dismissed the implied covenant cause of action.

We do not suggest the covenant of good faith and fair 

dealing has no function whatever in the interpretation 

and enforcement of employment contracts. As indicated 

above, the covenant prevents a party from acting in bad 

faith to frustrate the contract’s  actual  benefits. Thus, 

for example, the covenant might be violated if termina-

tion of an at-will employee was a mere pretext to cheat 

the worker out of another contract benefit to which the 

employee was clearly entitled, such as compensation 

already earned. We confront no such claim here.  

Case Questions
1. Based on Guz, can the implied covenant of good faith 

and fair dealing apply to any conditions not actually 

stated in a contract? In other words, can the covenant 

apply to anything beyond that which is actually stated in 

an employment contract? If not, is there no implied cov-

enant as long as someone is at-will without a contract?

2. Explain the distinction between the court’s discussion 

of the covenant of good faith and fair dealing and the 

possibility of an implied contract term.

Melott v. ACC Operations, Inc. No. 2:05-CV-063, 2006 

U.S. Dist. LEXIS 46328 (S.D. Ohio, 2006)

Melott had made arrangements to transfer to the ACC Operations’ Florida facility, allegedly to escape an 

abusive relationship in Ohio. Although a start date was set for the Florida position, Melott unilaterally 

decided to leave Ohio one month earlier than anticipated. ACC’s Ohio facility fired Melott because of 

her continued absences from work during that month, and the Florida facility notified her that she was 

therefore ineligible for the other position because she had been fired.

The court rejected Melott’s implied contract claim because the promise of the employee’s managers 

to help the employee in “any way” did not create an implied contract that altered her status as an at-will 

employee. The court therefore granted the employer’s motion for summary judgment.

***

Case6
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1. Breach of Contract

Melott asserts that ACC breached its contractual obligations 

by wrongfully terminating her employment with the com-

pany. It is undisputed that there is no express written con-

tract that alters Melott’s status as an at-will employee. The 

question is whether the parties intended and were bound by 

an implied contract that altered the terms of discharge.

To prevail on a breach of contract claim under Ohio 

law, Melott must show: (1) the existence of a binding 

contract, (2) performance by Melott, (3) breach by ACC, 

and (4) damage to Melott as a result of ACC’s breach. 

To establish the existence of an implied contract, an at-

will employee must prove each element necessary to 

form a contract. A plaintiff must show mutual assent 

(i.e., offer and acceptance) and consideration. The parties 

must have a meeting of the minds to limit the terms of

discharge, and the contract must be definite as to its 

essential terms.

A binding agreement can be implied by the facts and 

circumstances surrounding the employment relationship, 

including, in some situations, oral representations made 

by supervisory personnel. However, courts have found 

repeatedly that vague statements promising job security 

are insufficient to overcome the presumption of at-will 

employment.

In this case, Melott bases her breach of implied con-

tract claim on the ACC managers’ assurance that they 

would help her to transfer to West Palm Beach in “any 

way” they could. Melott argues that this offer of assis-

tance created an implied contract that altered her status 

as an at-will employee and guaranteed her employment 

until she began working at the facility in West Palm 

Beach. ACC contends summary judgment is appropriate 

because there is no genuine issue regarding the existence 

of a binding contract. Based on the evidence presented, 

the Court agrees that no reasonable jury could find a 

binding contract existed that limited the conditions under 

which Melott could be discharged.

The managers’ vague offer to assist Melott’s trans-

fer to West Palm Beach cannot be construed as an offer 

to enter into a binding contract to limit the terms of her

discharge. The parties did not agree that ACC would con-

tinue to employ Melott for any particular length of time. 

There is no evidence that they agreed that Melott’s job at 

the Chillicothe Call Center would remain secure, regard-

less of her attendance, until she started working in West 

Palm Beach. Melott contends that it was her understand-

ing that her absences during the transition were approved. 

Melott did not believe she would be subject to discharge 

for her continued absences even after she was informed 

that she had exhausted her paid leave. However, regard-

less of Melott’s subjective belief that the managers’ vague 

offer to assist the transfer altered her status as an at-will 

employee and was broad enough to protect her from dis-

charge for excessive absences, it is clear from the facts of 

this case that there was no meeting of the minds concern-

ing the subject. It is undisputed that Melott did not seek 

the managers’ approval prior to leaving her position at 

the Chillicothe Call Center earlier than anticipated, and 

the subject of unexcused absences was never discussed.

Moreover, the fact that the ACC facility in West Palm 

Beach set a start date for Melott and agreed to an hourly 

wage does not alter the general presumption that this 

continued to be an at-will employment relationship.

Finally, there is no evidence that the managers’ assur-

ance that they would assist Melott’s transfer was sup-

ported by any consideration on Melott’s part. In short, the 

evidence is insufficient to create a genuine issue of mate-

rial fact concerning whether there was a binding con-

tract that altered Melott’s status as an at-will employee. 

Accordingly, ACC is entitled to summary judgment on 

Melott’s claim of breach of contract.

Case Questions
1. Why did Melott believe that she had an implied con-

tract with ACC? What would she have had to show in 

order to prove that the implied contract existed?

2. If Melott had not been fired from ACC’s Ohio facil-

ity, would her employment at the Florida facility have 

been guaranteed? Why or why not?

3. What can companies do to avoid breach of implied 

contract cases?

Holschuh, J.



 Chapter 2 
 Title VII of the Civil 
Rights Act of 1964 

   Learning Objectives 

 When you finish this chapter you should be able to: 

  1. Explain the history leading up to passage of the Civil Rights Act of 1964. 

  2. Give examples of the ways that certain groups of people were treated 

differently before passage of the Civil Rights Act. 

  3. Discuss what is prohibited by Title VII. 

  4. Recognize who is covered by Title VII and who is not. 

  5. State how a Title VII claim is filed and proceeds through the administra-

tive process. 

  6. Define disparate treatment and an employer’s defenses to such a claim. 

  7. Define disparate impact and how it works, including the four-fifths rule 

and employer defenses to disparate impact claims. 

  8. Discuss what management can do to comply with Title VII.  
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Statutory Basis 

   Title VII of the Civil Rights Act of 1964 

 (a) It shall be an unlawful employment practice for an employer—

   (1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate 

against any individual with respect to his compensation, terms, conditions, or privileges of 

employment, because of such individual’s race, color, religion, sex, or national origin; or  

  (2) to limit, segregate, or classify his employees or applicants for employment in any 

way which would deprive or tend to deprive any individual of employment opportuni-

ties or otherwise adversely affect his status as an employee, because of such individual’s 

race, color, religion, sex, or national origin. Title VII of the Civil Rights Act of 1964, as 

amended, 42 U.S.C.A. sec. 2000e et seq., sec. 703 (a). 

      A Historic Rights Act 

“A strong and prosperous nation secured through a fair and inclusive 

workplace.”  1

Such a simple statement. Who could disagree with such a vision? It is the 

vision of the Equal Employment Opportunity Commission (EEOC), the federal 

agency charged with enforcing laws that were created to make that statement a 

reality. However, not everyone agrees with that vision, so though we have come a 

long way in the 40 ⫹  years since the law was passed creating the agency, there is 

still much work to be done. 

 Title VII of the Civil Rights Act of 1964 is the single most important piece 

of legislation that has helped to shape and define employment law rights in this 

country. It was an ambitious piece of social legislation, the likes of which had 

never been attempted here, so passage of the law was not an easy task. 

LO1LO1

LO2LO2

  Opening Scenarios   

  SCENARIO 1 

Jack feels he has been discriminated against 

by his employer, based on national origin. 

After a particularly tense incident one day, 

Jack leaves work and goes to his attorney 

and asks the attorney to fi le suit against the em-

ployer for violation of Title VII of the Civil Rights Act 

of 1964. Will the attorney do so?    

  SCENARIO 2 

 Demetria, 5 foot 2, 120 pounds, applies for 

a position with her local police department. 

When the department sees that she is

applying for a position as a police offi cer, it refus-

es to take her application, saying that she doesn’t 

meet the department’s requirement of being at 

least 5 feet 4 inches tall and at least 130 pounds. Is 

the department’s policy legal?

    SCENARIO 3 

Jill, an interviewer for a large business fi rm, 

receives a letter from a consulting fi rm in-

viting her to attend a seminar on Title VII 

issues. Jill feels she doesn’t need to go since 

all she does is interview applicants, who are then 

hired by someone else in the fi rm. Is Jill correct?          

Scenario
1

Scenario
2

Scenario
3
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The Civil Rights Act of 1964 prohibits discrimination in education, employ-

ment, public accommodations, and the receipt of federal funds on the basis of 

race, color, gender, national origin, and religion. Although several categories of 

discrimination are included in the law, it was racial discrimination that was truly 

the moving force for its enactment. Africans had been brought to America from 

Africa to be slaves, period. No other role was envisioned for them. It was thus not 

surprising that when slavery ended 246 years later, the country struggled mightily 

with the idea of forging a new relationship with African Americans with whom 

they had no legal or social relationship other than ownership or African Ameri-

cans serving their needs in the most menial ways. Ninety-nine years later, when 

the civil rights legislation was debated in Congress and eventually passed in 1964, 

the country was deeply divided in trying to move away from its post–Civil War 

history of its treatment of African Americans—a history that included everything 

from benign neglect to lynchings to legally sanctioned discrimination, called “Jim 

Crow” laws. There were laws regulating the separation of blacks and whites in 

every facet of life from birth to death. Laws prohibited blacks and whites from 

marrying, going to school together, and working together. Every facility imagin-

able was segregated, including movies, restaurants, hospitals, cemeteries, librar-

ies, funeral homes, doctors’ waiting rooms, swimming pools, taxicabs, churches, 

housing developments, parks, water fountains, colleges, public transportation, 

recreational facilities, toilets, social organizations, and stores. Blacks could not 

vote, sue whites, testify against them, raise their voice to them, or even look them 

in the eye or stay on the sidewalk if they passed by. If an African American wanted 

to buy shoes, he or she had to bring a paper cutout of the foot, rather than try the 

shoe on in the store. Of course it was unthinkable to allow an item purchased by 

an African American customer to be returned once purchased, even if it did not 

fit. If they wanted food from a restaurant, they had to go to the back door and 

order it to be taken away. Separation of the races was complete under Jim Crow 

and Jim Crow was only outlawed in 1964, the year the Beatles descended upon 

America from Britain and rocked the music world. (See  Exhibit 2.1 , “June 1961 

Newspaper Want Ad.”) 

The doctrine of separate but equal educational facilities had fallen 10 years 

before passage of the Civil Rights Act, in 1954, with the U.S. Supreme Court’s 

decision in 2   Citizens were challenging 

infringements upon the right of blacks to vote. There were boycotts, “freedom 

rides,” and sit-in demonstrations for the right to nonsegregated public accommoda-

tions, transportation, municipal parks, swimming pools, libraries, and lunch coun-

ters. There was racial unrest, strife, marches, and civil disobedience on as close to 

a mass scale as this country has ever experienced. Something had to give. 

In an impressive show of how important societal considerations can be in shap-

ing law, the 1964 Civil Rights Act was passed the year after the historic August 

28, 1963, March on Washington. It was at this march that the late Rev. Dr. Martin

Luther King Jr. gave his famous “I Have a Dream” speech (see  Exhibit 2 .2 ,

“Dr. Martin Luther King Jr.’s ‘I Have a Dream Speech’”) on the steps of the

Lincoln Memorial. In the largest march of its kind ever held in this country until 
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Exhibit 2.1 June 1961 (Pre–Title VII) Newspaper Want Ad*

Index to Want Ads

Announcements

1—Funeral Notices

2—Funeral Notices, Colored

Male Employment

14—Male Help Wanted

15—Male Employment Agencies

16—Situations Wanted, Male

17—Male, Female Help Wanted

Female Employment

22—Female Help Wanted

23—Female Employment Agencies

24—Situations Wanted, Female

Colored Employment

26—Help Wanted Male, Colored

27—Employment Agency Male, Colored

28—Situations Wanted Male, Colored

29—Help Wanted Female, Colored

30—Employment Agency Female, Colored

31—Situations Wanted Female, Colored

* This exhibit, taken from an actual newspaper, is 
typical of the index to want ads from the classified 
section found in newspapers in the United States 
before Title VII was passed in 1964. Note the sepa-
rate categories based on race and gender. This is 
no longer legal under Title VII.

then, hundreds of thousands of people of all races, creeds, colors, and walks of life 

traveled from around the world to show legislators that legalized racism was no 

longer tolerable in a society that considered itself to be civilized. Just two weeks 

later, four little black girls were killed and 20 others injured by a bomb tossed 

into the Sixteenth Street Baptist Church by whites in Birmingham, as the girls 

donned their robes and prepared to sing in the choir at Sunday’s church service. 

These and other factors demonstrated in stark terms that it was time to change the 

status quo and move from the racially segregated Jim Crow system the country 

had employed for the 99 years since the end of the Civil War, to something more 

akin to the equality the Constitution promised to all. 

 Title VII of the Civil Rights Act of 1964 is the employment section of the act, 

but it is only one title of a much larger piece of legislation. The Civil Rights Act 

of 1964 also created the legal basis for nondiscrimination in education, public 

accommodations, and federally assisted programs. Since employment in large 

measure defines the availability of the other matters, the case law in Title VII of 

the Civil Rights Act quickly became the most important arbiter of rights under 

the new law. In President John F. Kennedy’s original message to Congress upon 

introducing the bill in 1963, he stated: “There is little value in a Negro’s obtaining 

the right to be admitted to hotels and restaurants if he has no cash in his pocket 

and no job.” 

The face of the workplace has changed dramatically since the passage of the 

act. Because of the law, more women and minorities than ever before are engaged 

in meaningful employment. While Title VII applies equally to everyone, because 
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Exhibit 2.2 Dr. Martin Luther King Jr.’s “I Have A Dream” Speech

Dr. King did an excellent job of capturing the 

state of discrimination in the year before the Civil 

Rights Act of 1964 was enacted. The year after this 

speech, the Civil Rights Act of 1964 was passed by 

Congress and Dr. King won the Nobel Peace Prize. 

The speech became a rallying cry for people all over 

the world who suffered oppression at the hands of 

their governments and/or societies.

I am happy to join with you today in what will go 

down in history as the greatest demonstration for 

freedom in the history of our nation.

Five score years ago, a great American, in 

whose symbolic shadow we stand today, signed 

the Emancipation Proclamation. This momentous 

decree came as a great beacon light of hope to 

millions of Negro slaves who had been seared 

in the flames of withering injustice. It came as a 

joyous daybreak to end the long night of their 

captivity.

But one hundred years later, the Negro still is 

not free. One hundred years later, the life of the 

Negro is still sadly crippled by the manacles of 

segregation and the chains of discrimination. One 

hundred years later, the Negro lives on a lonely 

island of poverty in the midst of a vast ocean of 

material prosperity. One hundred years later, the 

Negro is still languishing in the corners of Ameri-

can society and finds himself an exile in his own 

land. So we have come here today to dramatize a 

shameful condition.

In a sense we have come to our nation’s capital 

to cash a check. When the architects of our repub-

lic wrote the magnificent words of the Constitu-

tion and the Declaration of Independence, they 

were signing a promissory note to which every 

American was to fall heir. This note was a promise 

that all men, yes, black men as well as white men, 

would be guaranteed the unalienable rights of life, 

liberty, and the pursuit of happiness.

It is obvious today that America has defaulted 

on this promissory note insofar as her citizens 

of color are concerned. Instead of honoring this 

sacred obligation, America has given the Negro 

people a bad check, a check which has come 

back marked “insufficient funds.” But we refuse 

to believe that the bank of justice is bankrupt. We 

refuse to believe that there are insufficient funds 

in the great vaults of opportunity of this nation. 

So we have come to cash this check—a check that 

will give us upon demand the riches of freedom 

and the security of justice. We have also come to 

this hallowed spot to remind America of the fierce 

urgency of now. This is no time to engage in the 

luxury of cooling off or to take the tranquilizing 

drug of gradualism. Now is the time to make real 

the promises of democracy. Now is the time to 

rise from the dark and desolate valley of segrega-

tion to the sunlit path of racial justice. Now is the 

time to lift our nation from the quick sands of 

racial injustice to the solid rock of brotherhood. 

Now is the time to make justice a reality for all of 

God’s children.

It would be fatal for the nation to overlook the 

urgency of the moment. This sweltering summer 

of the Negro’s legitimate discontent will not pass 

until there is an invigorating autumn of freedom 

and equality. Nineteen sixty-three is not an end, 

but a beginning. Those who hope that the Negro 

needed to blow off steam and will now be content 

will have a rude awakening if the nation returns 

to business as usual. There will be neither rest nor 

tranquility in America until the Negro is granted 

his citizenship rights. The whirlwinds of revolt will 

continue to shake the foundations of our nation 

until the bright day of justice emerges.

But there is something that I must say to my 

people who stand on the warm threshold which 

leads into the palace of justice. In the process of 

gaining our rightful place we must not be guilty of 

wrongful deeds. Let us not seek to satisfy our thirst 

for freedom by drinking from the cup of bitterness 

and hatred.

We must forever conduct our struggle on the 

high plane of dignity and discipline. We must not 

allow our creative protest to degenerate into phys-

ical violence. Again and again we must rise to the 

majestic heights of meeting physical force with 
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soul force. The marvelous new militancy which 

has engulfed the Negro community must not lead 

us to distrust of all white people, for many of our 

white brothers, as evidenced by their presence 

here today, have come to realize that their destiny 

is tied up with our destiny and their freedom is 

inextricably bound to our freedom. We cannot 

walk alone.

As we walk, we must make the pledge that we 

shall march ahead. We cannot turn back. There 

are those who are asking the devotees of civil 

rights, “When will you be satisfied?” We can never 

be satisfied as long as the Negro is the victim of 

the unspeakable horrors of police brutality. We can 

never be satisfied, as long as our bodies, heavy 

with the fatigue of travel, cannot gain lodging 

in the motels of the highways and the hotels of 

the cities. We can never be satisfied as long as a 

Negro in Mississippi cannot vote and a Negro in 

New York believes he has nothing for which to 

vote. No, no, we are not satisfied, and we will not 

be satisfied until justice rolls down like waters and 

righteousness like a mighty stream.

I am not unmindful that some of you have 

come here out of great trials and tribulations. 

Some of you have come fresh from narrow jail 

cells. Some of you have come from areas where 

your quest for freedom left you battered by the 

storms of persecution and staggered by the winds 

of police brutality. You have been the veterans of 

creative suffering. Continue to work with the faith 

that unearned suffering is redemptive.

Go back to Mississippi, go back to Alabama, 

go back to South Carolina, go back to Georgia, go 

back to Louisiana, go back to the slums and ghet-

tos of our northern cities, knowing that somehow 

this situation can and will be changed. Let us not 

wallow in the valley of despair.

I say to you today, my friends, so even though 

we face the difficulties of today and tomorrow, I 

still have a dream. It is a dream deeply rooted in 

the American dream.

I have a dream that one day this nation will rise 

up and live out the true meaning of its creed: “We 

hold these truths to be self-evident: that all men 

are created equal.”

I have a dream that one day on the red hills 

of Georgia the sons of former slaves and the sons 

of former slave owners will be able to sit down 

together at the table of brotherhood.

I have a dream that one day even the state 

of Mississippi, a state sweltering with the heat of 

injustice, sweltering with the heat of oppression, 

will be transformed into an oasis of freedom and 

justice.

I have a dream that my four little children will 

one day live in a nation where they will not be 

judged by the color of their skin but by the con-

tent of their character.

I have a dream today.

I have a dream that one day, down in Ala-

bama, with its vicious racists, with its governor 

having his lips dripping with the words of inter-

position and nullification; one day right there in 

Alabama, little black boys and black girls will be 

able to join hands with little white boys and white 

girls as sisters and brothers.

I have a dream today.

I have a dream that one day every valley shall 

be exalted, every hill and mountain shall be made 

low, the rough places will be made plain, and 

the crooked places will be made straight, and the 

glory of the Lord shall be revealed, and all flesh 

shall see it together.

This is our hope. This is the faith that I go back 

to the South with. With this faith we will be able 

to hew out of the mountain of despair a stone of 

hope. With this faith we will be able to transform 

the jangling discords of our nation into a beauti-

ful symphony of brotherhood. With this faith we 

will be able to work together, to pray together, to 

struggle together, to go to jail together, to stand 

up for freedom together, knowing that we will be 

free one day.

This will be the day when all of God’s children 

will be able to sing with a new meaning, “My 

country, ’tis of thee, sweet land of liberty, of thee 

I sing. Land where my fathers died, land of the 

pilgrim’s pride, from every mountainside, let free-

dom ring.”

And if America is to be a great nation this must 

become true. So let freedom ring from the
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Exhibit 2.2 continued

prodigious hilltops of New Hampshire. Let free-

dom ring from the mighty mountains of New 

York. Let freedom ring from the heightening 

Alleghenies of Pennsylvania!

Let freedom ring from the snowcapped Rockies 

of Colorado!

Let freedom ring from the curvaceous slopes of 

California!

But not only that; let freedom ring from Stone 

Mountain of Georgia!

Let freedom ring from Lookout Mountain of 

Tennessee!

Let freedom ring from every hill and molehill of 

Mississippi. From every mountainside, let freedom 

ring.

And when this happens, When we allow free-

dom to ring, when we let it ring from every village 

and every hamlet, from every state and every city, 

we will be able to speed up that day when all of 

God’s children, black men and white men, Jews 

and Gentiles, Protestants and Catholics, will be 

able to join hands and sing in the words of the 

old Negro spiritual, “Free at last! free at last! thank 

God Almighty, we are free at last!”

Source: www.usconstitution.net/dream.html, accessed 
July 27, 2007.

of the particular history behind the law it gave new rights to women and minori-

ties, who had only limited legal recourse available for job discrimination before 

the act. With the passage of Title VII, the door was opened to prohibiting job 

discrimination and creating expectations of fairness in employment. It was not 

long before additional federal legislation followed providing similar protection 

from discrimination in the workplace based on age, Vietnam veteran status, and 

disabilities. Like a ripple effect, not only did the law usher in the expectations 

that you now have that you will be treated equally because you live in the United 

States and we have such laws, but antidiscrimination laws were enacted all over 

the world in the wake of the Civil Rights Act. The courage exhibited by African 

Americans and their supporters standing up to the government and challenging 

long-held beliefs relegating them to second-class citizenship embolden other 

groups around the world to challenge their treatment as well. 

State and local governments passed laws paralleling Title VII and the other 

protective legislation. Some laws added categories such as marital status, political 

affiliation, affinity orientation, receipt of public benefits, or others as prohibited 

categories of discrimination. For instance, California prohibits discrimination on 

the basis of being a victim of domestic violence and imposed personal liability 

on co-workers regardless of whether the employer knew or should have known 

of the conduct and failed to take immediate corrective action. Washington, D.C., 

added personal appearance to its list of prohibited categories. The new expecta-

tions did not stop there. As we saw in the chapter on employment-at-will, others 

not included in the coverage of the statutes came to have heightened expectations 

about the workplace and their role within it and were willing to pressure legislators 

and sue employers in pursuit of these expected rights. The exceptions created in the
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take-no-prisoners employment-at-will doctrine largely owe their existence to the 

expectations caused by Title VII. Once Title VII protection from unjust dismissal 

was provided on the basis of discrimination, it made it easier for judges and legis-

latures to take the step of extending it to other terminations that came to be consid-

ered as not in keeping with this new approach to employment. 

 For employers, Title VII meant that the workplace was no longer a place in 

which decisions regarding hiring, promotion, and the like could go unchallenged. 

Now there were prohibitions on some of the factors that had previously been a 

part of many employers’ considerations (see, e.g.,  Exhibit 2.1  showing an actual 

newspaper classified ad categorized by race and gender). Employers had been 

feeling the effects of federal regulation in the workplace for some time. Among 

others, there were wage and hour and child labor laws regulating minimum ages, 

wages, and permissible work hours that employers could impose, and there were 

labor laws protecting collective bargaining. Now came Title VII, regulating to 

some extent the bases an employer could use to hire or promote employees. 

After enactment, Title VII was amended several times to further strengthen it. 

There were amendments in 1972 and 1978, with the passage of the Equal Employ-

ment Opportunity Act of 1972 and the Pregnancy Discrimination Act of 1978. The 

1972 amendment expanded Title VII’s coverage to include government employees 

and to strengthen the enforcement powers of the enforcing agency created by the 

law, the Equal Employment Opportunity Commission (EEOC). The 1978 amend-

ment added discrimination on the basis of pregnancy as a type of gender dis-

crimination. In addition, Title VII and other workplace protection were extended 

to congressional employees in the Congressional Accountability Act of 1995. 

In its most far-reaching overhaul since its passage, the act also was amended 

by the Civil Rights Act of 1991. This amendment added jury trials, compensatory 

and punitive damages (where appropriate), and several other provisions, further 

strengthening the law. (See  Exhibit 2.3 , “The Civil Rights Act of 1991.”) 

The EEOC is now the lead agency for handling issues of job discrimination and 

deals with most matters of employment discrimination arising under federal laws, 

including age and disability. The U.S. Department of Justice handles cases involv-

ing most government agencies such as police and fire departments. The Office 

of Federal Contract Compliance Programs (OFCCP) enforces Executive Order 

11246 concerning affirmative action in government contracting. The EEOC has 

implemented regulations that govern agency procedures and requirements under 

the law, and it provides guidelines to employers for dealing with employment 

discrimination laws. The EEOC’s regulations can be found in the Code of Federal 

Regulations (e.g., 29 C.F.R. §§ 1604.1–9, Guidelines on Discrimination Because 

of Sex; 29 C.F.R. § 1604.10, Guidelines on Discrimination Because of Sex, 

Pregnancy and Childbirth; 29 C.F.R. part 1606, Guidelines on Discrimination 

Because of National Origin; 29 C.F.R. part 1607, Employee Selection Procedures;

29 C.F.R. § 1613.701–707, Guidelines on Discrimination Because of Disability; 

45 C.F.R. part 90, Guidelines on Discrimination Because of Age). 

Most employers have come to accept the reality of Title VII. Some have gone 

beyond acceptance and grown to appreciate the diversity and breadth of the
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Exhibit 2.3 The Civil Rights Act of 1991

When the Civil Rights Act of 1991 was signed into 

law by President George Bush on November 21, 

1991, it was the end of a fierce battle that had 

raged for several years over the increasingly con-

servative decisions of the U.S. Supreme Court in 

civil rights cases. The new law was a major overhaul 

for Title VII. The law’s nearly 30-year history was 

closely scrutinized. It is significant for employers 

that, when presented the opportunity, Congress 

chose to strengthen the law in many ways, rather 

than lessen its effectiveness. Among other things, 

the new law for the first time in Title VII cases:

• Permitted:

— Jury trials where compensatory or punitive 

damages are sought.

— Compensatory damages in religious, gender, 

and disability cases (such damages were 

already allowed for race and national origin 

under related legislation).

— Punitive damages for the same (except 

against governmental agencies).

—Unlimited medical expenses.

 • Limited the extent to which “reverse discrimina-

tion” suits could be brought.

• Authorized expert witness fees to successful 

plaintiffs.

• Codified the disparate impact theory.

• Broadened protections against private race dis-

crimination in 42 U.S.C. § 1981 cases.

• Expanded the right to bring actions challenging 

discriminatory seniority systems.

• Extended extraterritorial coverage of Title VII to 

U.S. citizens working for U.S. companies outside 

the United States, except where it would violate 

the laws of the country.

• Extended coverage and established procedures 

for Senate employees.

• Established the Glass Ceiling Commission.

• Established the National Award for Diversity 

and Excellence in American Executive Manage-

ment (known as the Frances Perkins–Elizabeth 

Hanford Dole National Award for Diversity and 

Excellence in American Executive Management) 

for businesses who “have made substantial 

efforts to promote the opportunities and devel-

opment experiences of women and minorities 

and foster advancement to management and 

decision-making positions within the business.”

workplace that the law engenders. The EEOC has changed also. Forty-plus years 

after the effective date of the 1964 Civil Rights Act, it is clear that the agency has 

maintained its mission to eradicate workplace discrimination but changed some of 

its tactics as it has gained experience. While its mission has always been concilia-

tion based, it did not always seem that way. In carving out its new, untrod territory, 

it aggressively went after employers in order to establish its presence and place in 

the law (which, along with being “the feds,” caused more than a little employer 

resentment). Once that place was firmly established, the EEOC began living up 

to its conciliation mission. It now prefers to be proactive and have employers 

avoid litigation by thoroughly understanding the law and its requirements. The 

EEOC has sponsored thousands of outreach programs to teach employers and 

employees, alike, about the law; has initiated extensive mediation programs to try 

to handle discrimination claims quickly, efficiently, and without litigation; and 

maintains an informative Web site that makes help readily accessible for employ-

ers and employees alike. (See  Exhibit 2.4 , “EEOC on Call.”) 
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As the demographics and the workplace change, the EEOC has incorpo-

rated these changes into its mission, for instance, by forming the TIGAAR (The

Information Group for Asian-American Rights) initiative to promote voluntary 

compliance with employment laws by Asian-American employers and to educate 

Asian-American employees about their workplace rights; through programs with 

Sikh and Muslim communities in response to post-9/11 religious and national ori-

gin discrimination; or by working with Native Americans through the Council of 

Tribal Employment Rights (CTER) to eliminate workplace discrimination on or 

near Native American reservations, secure Native American preference agreements 

with employers operating on or near reservations, and process employment dis-

crimination complaints. The EEOC also has re-invigorated its efforts in the area of 

race and color discrimination with its new E-RACE initiative discussed in a later 

chapter. In addition, it has put renewed emphasis on discriminatory recruitment and 

hiring practices and discrimination against youth with its Youth@Work initative. 

Much work, however, remains. The EEOC still receives a large number of 

discrimination charges. In fiscal year 2006, charges increased for the first time 

since 2002. Charges of race discrimination have increased every decade since the 

inception of Title VII. Retaliation charges and “egregious discrimination” charges 

are increasing. While it prefers conciliation, the EEOC will still aggressively 

pursue employers when conciliation does not work to its satisfaction. There are 

other changes as well. As the EEOC Chair, Naomi C. Earp said in presenting the 

EEOC’s Performance and Accountability Report for FY 2006, 

 Employment discrimination has changed fairly dramatically over the past 40 years. 

In the years before and immediately after Title VII was passed, discrimination was 

blatant and pervasive. Newspapers published sex-segregated job ads, and employ-

ers implemented or continued policies of segregating employment facilities by 

race, paying female employees less than male employees, restricting employment 

and promotion opportunities for women and minorities, and enforcing mandatory 

retirement policies to force older workers out. Today, discrimination has become 

more subtle and thus more difficult to prove. . . [C]urrent demographic changes, 

such as the graying of the workforce and the increased gender and ethnic diversity 

of the workforce, also present new challenges and opportunities for employees, 

employers, and the Commission.  3

Exhibit 2.4 EEOC on Call

The EEOC’s National Contact Center may be 

reached 24 hours a day at 1-800-669-4000,

1-800-669-6820 TTY, or via e-mail at info@ask.

eeoc.gov. Constituents can now communicate 

with the agency in more than 150 languages by 

telephone, e-mail, and Web inquiries to obtain 

quick, accurate information. Additionally, through 

Frequently Asked Questions posted on the EEOC’s 

Web page and an Interactive Voice Response tele-

phone system available 24 hours a day, customers 

are getting their questions answered through the 

use of the NCC’s technology.

Source: http://eeoc.gov/abouteeoc/plan/par/2006/
management_discussion.html#highlights.
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The best way to avoid violations of employment discrimination laws is to know 

and understand their requirements. That is what the following sections and chap-

ters will help you do. 

 Keep  Exhibit 2.5 , “Cages,” in mind as you go through this section of the text. 

Most of us look at things microscopically. That is, we tend to see only the situa-

tion in front of us, and don’t give much thought to the larger picture into which 

it fits. But it is this larger picture within which we actually operate. It is the one 

the law considers when enacting legislation, the courts consider in interpreting 

the law and deciding cases, and thus the one an employer should consider when 

developing workplace policies or responding to workplace situations. Often, a 

situation, in and of itself, may seem to us to have little or no significance. “Why 

are they whining about this?” we say; “Why can’t they just go along?” “Why are 

they being so sensitive?” But we are often missing the larger picture and how this 

situation may fit into it. Like the birdcage in  Exhibit 2.5 , each thing, in and of 

itself, may not be a big deal, but put each of these things together, and a picture is 

revealed of a very different reality for those who must deal with the “wires.” 

Many of the situations you see in the following chapters are “wires” that Title 

VII and other protective legislation try to eradicate in an effort to break down the 

seemingly impenetrable invisible barriers we have erected around issues of race, 

gender, disabilities, ethnicity, religion, age, and affinity orientation for generations. 

As you go through the cases and information, think not only about the micro pic-

ture of what is going on in front of you but also about the larger macro picture that 

it fits into. Sometimes what makes little sense in one setting, makes perfect sense 

in the other. 

Another way to look at it is as if it is one of those repeating-pattern “Magic 

Eye” pictures so popular a few years ago. If you stare at one the correct way, you 

get to see the detailed 3-D picture you’d never see by just glancing at the surface 

picture. The picture hasn’t changed, but you’ve looked at it in a way that now lets 

you see another, richly detailed picture you didn’t even know was there. Learning 

about employment discrimination will not change the reality you already know 

(the repeating-pattern picture you see at a glance), but will instead help you to 

see another, richer, more detailed picture inside this one—one that will greatly 

assist you in being an effective manager who is less likely to be responsible for 

workplace discrimination claims. 

What does this all mean? Let’s look at an example. A female who works in a 

garage comes in one day and there are photos of nude females all around the shop. 

She complains to the supervisor and he tells her that the men like the photos and 

if she doesn’t like it, just don’t look at them. The guys she works with begin to rib 

her about complaining. They tell her she’s a “wuss,” “can’t cut the mustard,” and 

“can’t hang with the big boys.” “What’s the big deal?” you say. “Why didn’t she 

just shut up and ignore the photos?” 

 Well, in and of itself the photos may not seem like much. But when you look 

at the issue in its larger context, it looks quite different. Research shows that in 

workplaces in which nude photos, adult language, sexual teasing, jokes, and so 

on, are present, women tend to be paid less and receive fewer and less-significant
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Exhibit 2.5 Cages

Cages. Consider a birdcage. If you look very closely 

at just one wire in the cage, you cannot see the 

other wires. If your conception of what is before 

you is determined by this myopic focus, you could 

look at that one wire, up and down the length of 

it, and be unable to see why a bird would not just 

fly around the wire any time it wanted to go some-

where. Furthermore, even if, one day at a time, 

you myopically inspected each wire, you still could 

not see why a bird would have trouble going past 

the wires to get anywhere. There is no physical 

property of any one wire, nothing that the closest 

scrutiny could discover, that will reveal how a bird 

could be inhibited or harmed by it except in the 

most accidental way. It is only when you step back, 

stop looking at the wires one by one, microscopi-

cally, and take a macroscopic view of the whole 

cage, that you can see why the bird does not go 

anywhere; and then you will see it in a moment. It 

will require no great subtlety of mental powers. It 

is perfectly obvious that the bird is surrounded by 

a network of systematically related barriers, no one 

of which would be the least hindrance to its flight, 

but which, by their relations to each other, are as 

confining as the solid walls of a dungeon.

Source: From “Oppression,” by Marilyn Frye, The Politics 
of Reality  reprinted in Race, Class and Gender: An Anthol-
ogy, Margaret L. Anderson and Patricia Hill Collins, 1992, 
Wadsworth Press. Used by permission.

raises, promotions, and training. It is not unlikely that the environment that sup-

ports such photos doesn’t clearly draw lines between the people in the photos 

and females at work. Case after case bears it out. So the photos themselves aren’t 

really the whole issue. It’s the micro picture, the repeating-pattern picture you see 

at a glance. But the macro picture, the 3-D picture, is the objectification of women 

and what contributes to women being viewed as less than and not as capable in a 

workplace in which they may well be just as capable as anyone else. What might 

have seemed like harmless joking or photos in the micro view takes on much 

more significance in the macro view and has much more of a potential negative 

impact on the work experience of the female employee who is less likely to be 

trained, promoted, or given a raise for which she is qualified. 

Again, as you go through the following chapters, try to look at the micro as 

well as the macro picture—the repeating-pattern surface picture as well as the 3-D 

picture inside. You will also benefit from the case questions, which help you view 

what you have read in a larger context. Again, it is this context that will be under 

scrutiny when the policies of a workplace form the basis of a lawsuit. Thinking 

about that context beforehand and making policies consistent with it will give the 

employer a much greater chance of avoiding embarrassing and costly litigation.   

  The Structure of Title VII 

     What Is Prohibited under Title VII 
 Title VII prohibits discrimination in hiring, firing, training, promotion, discipline, 

or other workplace decisions on the basis of an employee or applicant’s race, color, 

gender, national origin, or religion. Included in the prohibitions are discrimination 

LO3LO3
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in pay, terms and conditions of employment, training, layoffs, and benefits. Virtu-

ally any workplace decision can be challenged by an applicant or employee who 

falls within the Title VII categories. (See  Exhibit 2.6 , “Title VII Provisions.”) 

     Who Must Comply 
 Title VII applies to employers, unions, and joint labor and management commit-

tees making admission, referral, training, and other decisions, and to employment 

agencies and other similar hiring entities making referrals for employment. It 

applies to all private employers employing 15 or more employees, and to federal, 

state, and local governments. (See  Exhibit 2.7 , “Who Must Comply.”) 

   Who Is Covered 
 Title VII applies to public (governmental) and private (nongovernmental) employees 

alike. Unlike labor laws that do not apply to managerial employees or wage and hour 

laws that exempt certain types of employees, Title VII covers all levels and types of 

employees. The Civil Rights Act of 1991 further extended Title VII’s coverage to 

U.S. citizens employed by American employers outside the United States. Non-U.S. 

citizens are protected in the United States but not outside the United States. 

Undocumented workers also are covered by the law, but after the U.S. Supreme 

Court’s 2002 ruling in  4   the EEOC 

reexamined its position on remedies for undocumented workers. In    the 

Court said that U.S. immigration laws outweighed the employer’s labor viola-

tions; therefore, the employee could not recover back pay for violations of the 

labor law. The EEOC had been treating undocumented worker claims of employ-

ment discrimination under Title VII like violations against any other worker. After 

  the EEOC said that employment discrimination against undocumented 

workers is still illegal, and they will not ask their status in handling their discrimi-

nation claims, but   affected the availability of some forms of relief, such 

as reinstatement and back pay for periods after discharge or failure to hire.  

LO4LO4

Exhibit 2.6 Title VII Provisions

An employer cannot discriminate on the basis of:

• Race

• Color

• Gender

• Religion

• National origin

in making decisions regarding:

• Hiring

• Firing

• Training

• Discipline

• Compensation

• Benefits

• Classification

• Or other terms or conditions of employment
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  Who Is Not Covered 
Exemptions under Title VII are limited. Title VII permits businesses operated on 

or around Native American reservations to give preferential treatment to Native 

Americans. The act specifically states that it does not apply to actions taken with 

respect to someone who is a member of the Communist Party or other organiza-

tion required to register as a Communist-action or Communist-front organiza-

tion. The law permits religious institutions and associations to discriminate when 

performing their activities. For instance, a Catholic priest could not successfully 

sue under Title VII alleging religious discrimination for not being hired to lead 

a Jewish synagogue. (See  Exhibit 2.8 , “Employees Who Are Not Covered by 

Title VII.”) In the case   of  included at the end of 

the chapter,  the employee was not able to effectively bring her claim for gender 

discrimination because of this limitation on religious claims. 

     Filing Claims under Title VII 
Nonfederal employees who believe they have experienced employment discrimi-

nation may file a charge or claim with the EEOC. An employee filing such a claim 

is called a    claimant or a    charging party.    Employers should be aware that it 

costs an employee only time and energy to go to the nearest EEOC office and file 

a claim. By law, the EEOC must in some way handle every claim it receives. To 

discourage claims and ensure the best defense when they arise, employers should 

ensure that their policies and procedures are legal, fair, and consistently applied. 

Regarding the ease of bringing EEO claims, there is good news and bad news 

for employers. The good news is that the vast majority of charges are sifted out 

of the system for one reason or another. For instance, in fiscal year 2007, of the 

82,792 charges filed with the EEOC, 12.2 percent were settled, 17.8 percent had 

administrative closures (failure of the claimant to pursue the claim, loss of contact 

with the claimant, etc.), 59.3 percent resulted in findings of no reasonable cause, 

and reasonable cause was found in only 5.0 percent of the charges.  5

The bad news is that the EEOC’s success rate in litigation was 91.5 percent 

with a total monetary recovery of over $345.5 million. For years the EEOC’s

Case1Case1
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     claimant or 
charging party  
 The person who brings 

an action alleging viola-

tion of Title VII. 

     claimant or 
charging party  
 The person who brings 

an action alleging viola-

tion of Title VII. 

Exhibit 2.7 Who Must Comply

• Employers engaged in interstate commerce if 

they have:

• Fifteen or more employees for each working 

day in each of 20 or more calendar weeks in 

the current or preceding calendar year.

• Labor organizations of any kind that exist to 

deal with employers concerning labor issues, 

engaged in an industry affecting commerce.

• Employment agencies that, with or without 

compensation, procure employees for employ-

ers or opportunities to work for employees.
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success rate has been at least 90 percent. Those are not good numbers for employ-

ers tangling with the EEOC. The best defense is a good offense. Avoiding trouble 

in the first place lessens the chances of having to deal with the EEOC and there-

fore the chances of probably losing. 

Nonfederal government employee claims must be filed within 180 days of the 

discriminatory event, except as noted in the next section involving 706 agencies. 

For federal employees, claims must be filed with their employing agency within 45 

days of the event. In a significant U.S. Supreme Court case,  
6   these deadlines were made a bit more flexible 

by the Court for harassment cases. In the    case, the Supreme Court said that 

since on-the-job harassment is part of a pattern of behavior, if a charge is filed with 

the EEOC within the statutory period, a jury can consider actions that occurred 

outside the statutory period. That is, the violation is considered to be a continuing 

one, so the claimant is not limited to only evidence relating to the specific event 

resulting in the lawsuit. Note, however, that in May 2007, the U.S. Supreme Court 

held that it was not a continuing violation each time an employer issued a pay-

check based on gender-based wage discrimination. In  
7   discussed in more detail in the gender chapter, the Court 

rejected the paycheck accrual rule that would have allowed the employee to restart 

the statute of limitations each time she was paid. The Court distinguished  

by saying the act of wage discrimination was a discrete act rather than a pattern, 

and, thus, did not merit the same treatment as the harassment in the   case. 

The reason for the fairly short statute of limitations is an attempt to ensure 

that the necessary parties and witnesses are still available and that events are not 

too remote to recollect accurately. Violations of Title VII may also be brought to 

the EEOC’s attention because of its own investigation or by information provided 

by employers meeting their    record keeping and reporting requirements   
under the law. 

 You should be aware that the filing process is different for federal employees, 

although the EEOC is seeking to make it conform more closely to the nonfederal 

     record keeping 
and reporting 
requirements  
 Title VII requires that 

certain documents must 

be maintained and peri-

odically reported to the 

EEOC.

     record keeping 
and reporting 
requirements  
 Title VII requires that 

certain documents must 

be maintained and peri-

odically reported to the 

EEOC.

Exhibit 2.8 Employees Who Are Not Covered by Title VII

• Employees of employers having less than 15 

employees.

• Employees whose employers are not engaged in 

interstate commerce.

• Non-U.S. citizens employed outside the United 

States.

• Employees of religious institutions, associations, 

or corporations hired to perform work con-

nected with carrying on religious activities.

• Members of Communist organizations.

• Employers employing Native Americans living in 

or around Native American reservations.

• Employers who are engaged in interstate com-

merce but do not employ 15 or more employ-

ees for each of 20 or more calendar weeks in the 

current or preceding calendar year.
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employee regulations. Federal employees are protected by Title VII, but the proce-

dures for handling their claims simply follow a different path. 

Since most states have their own fair employment practice laws, they also have 

their own state and local enforcement agencies for employment discrimination 

claims. Most of these agencies contract with the EEOC to be what is called a   

“706” agency   (named for section 706 of the act). On the basis of a work-sharing 

agreement with the EEOC, these agencies receive and process claims of discrimi-

nation for the EEOC in addition to carrying on their own state business. 

 Title VII’s intent is that claims be    conciliated    if possible. Local agencies 

serve as a type of screening process for the more serious cases. If the complaint 

is not satisfactorily disposed at this level, it may eventually be taken by the EEOC 

and, if necessary, litigated. State and local agencies have their own procedures, 

which are similar to those of the EEOC. 

If there is a 706 agency in the employee’s jurisdiction, the employee has 300 

days rather than 180 days within which to file. If an employee files his or her claim 

with the EEOC when there is a 706 agency in the jurisdiction, the EEOC defers 

the complaint to the 706 agency for 60 days before investigating. The employee 

can file the complaint with the EEOC, but the EEOC sends it to the 706 agency, 

and the EEOC will not move on the claim for 60 days. 

In further explaining the process, reference will only be made to the EEOC as 

the enforcing agency involved.  

Within 10 days of the employee filing a claim with the EEOC, the EEOC serves 

notice of the charge to the employer (called    respondent    or    responding party   ). 

Title VII also includes    antiretaliation provisions.    It is a separate offense for an 

employer to retaliate against an employee for pursuing rights under Title VII. Noting 

that retaliation claims had doubled since 1991, in 1998 the EEOC issued retaliation 

guidelines to make clear its view on what constitutes retaliation for pursuing Title VII 

rights and how seriously it views such claims by employees. In fiscal year 2007, retal-

iation claims were, by far, the third largest percentage of claims filed under Title VII, 

with race at 37.0 percent, gender at 30.1 percent, and retaliation at 28.3 percent.  8

Hot. That is the best way to describe the EEOC’s approach to mediation. In 

response to complaints of a tremendous backlog of cases and claims that went 

on for years, in recent years the EEOC has adopted several important steps to 

try to streamline its case-handling process and make it more efficient, effective, 

and less time-consuming for employees filing claims. Primary among the steps 

is its adoption of mediation as an alternative to a full-blown EEOC investigation. 

In furtherance of this, the EEOC has begun several different programs involv-

ing mediation. In 1999 it launched the expanded mediation program discussed 

in the next paragraph. In 2003, in recognition that many private sector employers 

     706 agency  
 State agency that han-

dles EEOC claims under 

a work-sharing agree-

ment with the EEOC. 

     706 agency  
 State agency that han-

dles EEOC claims under 

a work-sharing agree-

ment with the EEOC. 

     conciliation  
 Attempting to reach 

agreement on a claim 

through discussion, 

without resort to

litigation.

     conciliation  
 Attempting to reach 

agreement on a claim 

through discussion, 

without resort to

litigation.

     respondent or 
responding party  
 Person alleged to have 

violated Title VII, usu-

ally the employer. 

     respondent or 
responding party  
 Person alleged to have 

violated Title VII, usu-

ally the employer. 

     antiretaliation 
provisions  
 Provisions m aking 

it illegal to treat an 

employee adversely 

because the employee 

pursued his or her rights 

under Title VII. 

     antiretaliation 
provisions  
 Provisions m aking 

it illegal to treat an 

employee adversely 

because the employee 

pursued his or her rights 

under Title VII. 
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already have extensive mediation programs set up to handle workplace issues, 

the EEOC began a “referral-back” program. Private sector employment discrimi-

nation claims are referred back to participating employers for mediation by the 

employer’s own mediation program to see if they can be resolved without going 

any further. The same year, the EEOC ushered in a pilot program to have local fair 

employment practice offices mediate claims on the EEOC’s behalf. In response 

to the EEOC’s finding that there were more employees willing to mediate than 

there were employers willing to do so, the EEOC instituted “universal mediation 

agreements,” under which employers agree to have their claims mediated by the 

EEOC when discrimination charges are filed. As of the end of fiscal year 2007, 

the EEOC had signed universal agreements to mediate with 154 national/regional 

corporations and 1,115 local employers. National universal mediation agreements 

have been signed with such employers as Ford Motor Company; Huddle House, 

Inc.; Ryan’s Restaurant Group, Inc.; and Southern Company. This was a 15 per-

cent increase in agreements over just the previous year.  9

Generally, the way mediation works is that after a discrimination charge is 

filed by the employee and notice of the charge is given to the employer, the EEOC 

screens the charge to see if it is one that is appropriate for mediation. If it is appro-

priate for mediation, the EEOC will offer that option to the parties. Complex and 

weak cases are not offered mediation. The agency estimates that it offers media-

tion to 60 to 70 percent of its incoming workload of 80,000 cases per year. Of 

those, about 15 percent are actually mediated. Both parties are sent letters offer-

ing mediation, and the decision to participate is voluntary for both parties. Each 

side has 10 days to respond to the offer to mediate. If both parties elect mediation, 

the charge must be mediated within 60 days for in-house mediation or 45 days for 

external mediation. The EEOC has expanded its mediation program to allow a 

request for mediation at any stage of the administrative process, even after a find-

ing of discrimination has been issued. 

If the parties choose to mediate, then during mediation they will have the 

opportunity to present their positions, express their opinions, provide informa-

tion, and express their request for relief. Any information disclosed during this 

process is not to be revealed to anyone, including EEOC employees. If the parties 

reach agreement, that agreement is as binding as any other settlement agreement. 

From 1999, when it’s mediation program was fully implemented, to 2007, the 

EEOC conducted over 98,000 mediations, with 69 percent, over 68,000 charges, 

being successfully resolved, with a satisfaction rate of over 90 percent.  10

If the parties choose not to mediate the charge or if the mediation is not success-

ful, the charge is referred back to the EEOC for handling. The EEOC investigates 

the complaint by talking with the employer and employee and any other necessary 

witnesses as well as viewing any documents or even visiting the workplace. The 

average time for an investigation is about 182 days.  11
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After appropriate investigation, the EEOC makes a determination as to whether 

there is    reasonable cause    or no reasonable cause for the employee to charge 

the employer with violating Title VII. Once there has been an investigation and a 

cause or no-cause finding, either party can ask for reconsideration of the EEOC’s 

decision.

After investigation, if the EEOC finds there is    no reasonable cause    for the 

employee’s discrimination complaint, the employee is given a dismissal and notice 

of rights, often known as a    right-to-sue letter.    If the employee wants to pur-

sue the matter further despite the EEOC’s conclusion that Title VII has not been 

violated, the employee is now free to do so, having    exhausted the administra-
tive remedies.    The employee can then bring suit against the employer in federal 

court within 90 days of receiving the notice. (See  Exhibit 2.9 , “The Procedure for 

Bringing a Claim within the EEOC.”) 

If the EEOC finds there is reasonable cause for the employee to charge the 

employer with discrimination, it will attempt to have the parties meet together and 

conciliate the matter. That is, the EEOC will bring the parties together in a fairly 

informal setting with an    EEO investigator.    
The EEO investigator sets forth what has been found during the investiga-

tion and discusses with the parties the ways the matter can be resolved. Often the 

employee is satisfied if the employer simply agrees to provide a favorable letter of 

recommendation. The majority of claims filed with the EEOC are adequately dis-

posed of at this stage of the proceedings. If the claim is not adequately disposed of, 

the EEOC can take the matter further and eventually file suit against the employer 

in federal district court. 

If no conciliation is reached, the EEOC may eventually file a civil action in fed-

eral district court. As we have seen, if the EEOC originally found no cause and 

issued the complaining party a right-to-sue letter, the employee can take the case 

to court, seeking    judicial review.    Title VII requires that courts give EEOC deci-

sions    de novo   review.    A court can only take a Title VII discrimination case for 

judicial review after the EEOC has first disposed of the claim. Thus, in open-

ing scenario 1,   Jack cannot immediately file a discrimination lawsuit against his 

employer because Jack has not yet gone through the EEOC’s administrative pro-

cess and exhausted his administrative remedies. 

Upon going to court, the case is handled entirely new, as if there had not 

already been a finding by the EEOC. Employees proceeding with a no-reasonable-

cause letter are also free to develop the case however they wish without being 

     reasonable cause  
 EEOC finding that Title 

VII was violated. 

     reasonable cause  
 EEOC finding that Title 

VII was violated. 

     no reasonable 
cause  
 EEOC finding that evi-

dence indicates no rea-

sonable basis to believe 

Title VII was violated. 

     no reasonable 
cause  
 EEOC finding that evi-

dence indicates no rea-

sonable basis to believe 

Title VII was violated. 

     right-to-sue letter  
 Letter given by the 

EEOC to claimants, 

notifying them of the 

EEOC’s no-cause find-

ing and informing them 

of their right to pursue 

their claim in court. 

     right-to-sue letter  
 Letter given by the 

EEOC to claimants, 

notifying them of the 

EEOC’s no-cause find-

ing and informing them 

of their right to pursue 

their claim in court. 

   exhaustion of 
administrative 
remedies  
 Going through the 

EEOC administrative 

procedure before being 

permitted to seek judi-

cial review of an agency 

decision.

   exhaustion of 
administrative 
remedies  
 Going through the 

EEOC administrative 

procedure before being 

permitted to seek judi-

cial review of an agency 

decision.

     EEO investigator  
 Employee of EEOC 

who reviews Title VII

complaints for merit. 

     EEO investigator  
 Employee of EEOC 

who reviews Title VII

complaints for merit. 

Scenario
1

Scenario
1

     judicial review  
 Court review of an 

agency’s decision. 

     judicial review  
 Court review of an 

agency’s decision. 

de novo review
Complete new look at 

administrative case by 

the reviewing court.

de novo review
Complete new look at 

administrative case by 

the reviewing court.
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Exhibit 2.9 The Procedure for Bringing a Claim within the EEOC

 • Employee goes to the EEOC office and files the 

EEOC complaint.

 • Agency sends notice to employer responding 

party accused of discrimination.

 • Parties receive referral to mediation (if 

appropriate).

 • If both parties elect mediation, the charge is 

mediated.

 • If the parties agree in mediation, the negotiated 

settlement is binding. Complaint is resolved and 

closed.

 • If mediation is not successful or parties choose 

not to mediate, the EEOC investigates the claim.

 • If the EEOC’s investigation shows reasonable 

cause to believe discrimination has occurred,  

the parties meet and try to conciliate.

• If agreement is reached during conciliation,  the 

claim is resolved and closed.

• If no agreement is reached during conciliation, 

the EEOC makes determination of reasonable 

cause, or no reasonable cause to believe dis-

crimination occurred.

• If reasonable cause is found, the EEOC notifies 

the employer of the proposed remedy.

• If no reasonable cause is found, parties are noti-

fied and the charging party is issued a dismissal 

and the notice of rights letter.

• If the employer disagrees, he or she appeals the 

decision to next agency level.

bound by the EEOC’s prior determination. If a party is not satisfied with the 

court’s decision and has a basis upon which to appeal, the case can be appealed 

up to, and including, the U.S. Supreme Court, if it agrees to hear the case. 

Before we leave the area of judicial review, we need to discuss a matter that has 

become important in the area of employees’ pursuing their rights under Title VII 

and having the right to judicial review of the EEOC’s decisions. 

In recent years,    mandatory arbitration agreements    have gained tremen-

dously in popularity. Previously confined almost exclusively to unions and the secu-

rities industry, these agreements are entered into by employees with their employers 

when they are hired and stipulate that any workplace disputes will be disposed of 

by submitting them to arbitration rather than to the EEOC or the courts. 

The appeal of mandatory arbitration clauses is that they greatly decrease the 

time and resources parties would spend by fighting workplace legal battles in 

court. There are at least two major drawbacks for employees: (1) When they are 

trying to obtain employment, potential employees generally feel they have little 

choice about signing away their rights to go to court and (2) once a case goes to 

arbitration, the arbitrator’s decision is not subject to judicial review by the courts 

unless the decision can be shown to be the result of fraud or collusion, is uncon-

stitutional, or suffers some similar malady. This means that the vast majority of 

arbitration awards, many rendered by arbitrators with no legal background or 

grounding in Title VII issues, remain intact, free from review by the courts. It also 

means that while employers gain the advantage of having fewer cases in court, 

employees have the disadvantage of essentially having the courts closed to them 
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in Title VII cases, even though Title VII provides for both an administrative pro-

cess and judicial review. 

 With few downsides for employers, mandatory arbitration agreements have 

become so popular with employers that they are now fairly routine. Employees 

who come to the EEOC intending to file claims of employment discrimination are 

told that they cannot do so because they have entered into a mandatory arbitra-

tion agreement with their employer, which requires them to seek redress through 

arbitration,   the EEOC or the courts. 

Two recent U.S. Supreme Court cases have decided important issues in this 

area. In 12   the Supreme Court held that mandatory arbitra-

tion clauses requiring arbitration of workplace claims, including those under Title 

VII, are enforceable under the Federal Arbitration Act. In  
13   the Court held that even though an employee is subject to a mandatory 

arbitration agreement, since the EEOC is not a party to the agreement, the agree-

ment does not prevent the EEOC from pursuing victim-specific relief such as 

back pay, reinstatement, and damages as part of an enforcement action. 

So, the EEOC claims clearly can be the subject of mandatory arbitration, but 

this does not prevent the EEOC from bringing its own enforcement action against 

the employer and even asking for victim-specific relief for the employee. An 

employer can avoid a Title VII court case by requiring mandatory arbitration of 

workplace claims, but still may have to contend with the EEOC bringing suit on 

its own. 

Legislation to overturn    and only permit voluntary arbitration agree-

ments was introduced in both the House and Senate shortly after the decision, but 

did not pass. Perhaps this was, at least in part, because the Supreme Court gave 

further indication of how it will view mandatory arbitration agreements in a later 

  case. In its initial decision, the Supreme Court required the  

  case to be remanded to the lower court for actions not inconsistent with its 

ruling. On remand, the court of appeals applied the Federal Arbitration Act and 

ruled that the employer’s mandatory arbitration agreement was unconscionable 

and unenforceable because it was offered on a take-it-or-leave-it basis, did not 

require the company to arbitrate claims, limited the relief available to employees, 

and required employees to pay half of the arbitration costs. When the court of 

appeals’ decision came back to the Supreme Court for review, the Court declined 

to hear it, leaving the court of appeals’ refusal to enforce the mandatory arbitra-

tion agreement intact.  14

 Perhaps also, at least in part in response to mandatory arbitration agreements, 

the EEOC stepped up its mediation programs in order to provide employers with 

an alternative between litigation and mandatory arbitration. Since 1991 the EEOC 

had been moving in the direction of mediation, but the issue heated up after the 

Supreme Court decisions on mandatory arbitration. The EEOC’s subsequent 

litigation alternatives heavily favoring mediation included plans aimed squarely 

at employers, with its adoption of the national uniform mediation agreements 

(NUMAs) and referral-back programs. As discussed earlier, the NUMAs specifi-

cally commit employers to mediation of Title VII claims, while the referral-back 
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programs allow employers to use their own in-house ADR programs to attempt to 

settle such claims.  

If the employee wins the case, the employer may be liable for    back pay of up to 

two years before the filing of the charge with the EEOC; for    front pay   for situa-

tions when reinstatement is not possible or feasible for claimant, for reinstatement 

of the employee to his or her position; for    retroactive seniority    ;  for injunctive 

relief, if applicable; and for attorney fees. Until passage of the Civil Rights Act of 

1991, remedies for discrimination under Title VII were limited to    make-whole 
relief    a nd i njunctive r elief. 

The Civil Rights Act of 1991 added    compensatory damages   and    puni-
tive damages   as available remedies. Punitive damages are permitted when it is 

shown that the employer’s action was malicious or was done with reckless indif-

ference to federally protected rights of the employee. They are not allowed under 

the    disparate/adverse impact   or unintentional theory of discrimination (to be 

discussed shortly) and may not be recovered from governmental employers. Com-

pensatory damages may include future pecuniary loss, emotional pain, suffering, 

inconvenience, mental anguish, loss of enjoyment of life, and other nonpecuniary 

losses. (See  Exhibit 2.10 , “Title VII Remedies.”) 

There are certain limitations on the damages under the law. Gender dis-

crimination (including sexual harassment) and religious discrimination have a 

$300,000 cap total on nonpecuniary (pain and suffering) compensatory and puni-

tive damages. There is no limitation on medical compensatory damages. The cap 

depends on the number of employees the employer has (see  Exhibit 2.11 , “Com-

pensatory and Punitive Damages Caps”). Juries may not be told of the caps on 

liability. Since race and national origin discrimination cases also can be brought 

under 42 U.S.C. § 1981, which permits unlimited compensatory damages, the 

caps do not apply to these categories. In 2001, the U.S. Supreme Court ruled 

that though compensatory damages are capped by the law, the limitations do 

not apply to front pay.  15   Also, as previously discussed, the U.S. Supreme Court’s 

  decision16   foreclosed the ability of undocumented workers to receive 

post-discharge back pay, and the EEOC rescinded its policy guidance suggesting 

otherwise.

 With the addition of compensatory and punitive damages possible in Title VII 

cases, litigation increased dramatically. It is now more worthwhile for employees 

to sue and for lawyers to take the cases. The possibility of money damages also 

makes it more likely that employers will settle more suits rather than risk large 

damage awards. Again, the best defense to costly litigation and liability is solid, 

consistently applied workplace policies.  

The Civil Rights Act of 1991 also added jury trials to Title VII. From the creation 

of Title VII in 1964 until passage of the 1991 Civil Rights Act 27 years later, 

jury trials were not permitted under Title VII. Jury trials are now permitted under
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Exhibit 2.10 Title VII Remedies

• Back pay

• Front pay

• Reinstatement

• Seniority

• Retroactive seniority

• Injunctive relief

• Compensatory damages

• Punitive damages

• Attorney fees

• Medical costs

Title VII at the request of either party when compensatory and punitive damages 

are sought. 

There is always less predictability about case outcomes when juries are 

involved. Arguing one’s cause to a judge who is a trained member of the legal 

profession is quite different from arguing to a jury of 6 to 12 jurors, all of whom 

come with their own backgrounds, prejudices, predilections, and little knowledge 

of the law. Employers now have even more incentive to ensure that their policies 

and actions are well reasoned, business-related, and justifiable—especially since 

employees have even more incentive to sue.     

  Theoretical Bases for Title VII Lawsuits 

OK, so we exhaust our administrative remedies and decide to file a claim in court 

for our discrimination claim. Since cases will be our vehicle for viewing Title VII, 

we will speak of the parties as    plaintiff    and    defendant. In alleging discrimina-

tion, an employee plaintiff may use either of two theories to bring suit under Title 

VII: disparate treatment or disparate impact. The suit must fit into one theory or 

the other to be recognized under Title VII. A thorough understanding of each will 

help employers to make sounder policies that avoid litigation in the first place and 

enhance the workplace in the process.

       Disparate Treatment 
    Disparate treatment   is the Title VII theory used in cases of individual and 

obvious discrimination. The plaintiff employee (or applicant) bringing suit alleges 

that the defendant employer treats the employee differently than other similarly 

situated employees. Further, the employee alleges that the reason for the differ-

ence is the employees’ race, religion, gender, color, or national origin. Disparate 

treatment is considered intentional discrimination, but the plaintiff need not actu-

ally know that unlawful discrimination is the reason for the difference. That is, the 

employee need not prove that the employer actually said that race, gender, and so 

on was the reason for the decision. In disparate treatment cases, the employer’s 

policy is discriminatory on its face. 

As you will see in       included at the end 

of the chapter, the U.S. Supreme Court has come up with a set of indicators that 
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Exhibit 2.11 Compensatory and Punitive Damages Caps

For employers with:

• 15 to 100 employees, there is a cap of 

$50,000.

• 101 to 200 employees, there is a cap of 

$100,000.

• 201 to 500 employees, there is a cap of 

$200,000.

• More than 500 employees, there is a cap of 

$300,000.

leaves discrimination as the only plausible explanation when all other possibili-

ties are eliminated. (See  Exhibit 2.12 , “Disparate Treatment.”) That is, in order to 

make out a    prima facie case    of disparate treatment discrimination, the employee 

must show that (1) the employee belongs to a class protected under Title VII; 

(2) he or she applied for and was qualified for a job for which the employer was 

seeking applicants; (3) despite his or her qualifications, the applicant was rejected 

and, after the rejection, the position remained open; and (4) the employer contin-

ued to seek applicants with the rejected applicant’s qualifications. 

The effect of the    inquiries is to set up a legal test of all 

relevant factors that are generally taken into consideration in making employment 

decisions. Once those considerations have been ruled out as the reason for failure 

to hire the applicant, the only factor left to consider is the applicant’s membership 

in one of Title VII’s prohibited categories (i.e., race, color, gender, religion, or 

national origin). 

The   Court recognized that there would be scenarios under 

Title VII other than failure to rehire involved in that case (i.e., failure to promote 

or train, discriminatory discipline, and so on) and its test would not be directly 

transferrable to them, but it could be modified accordingly. For instance, the issue 

may not be a refusal to rehire; it may, instead, be a dismissal. In such a case, the 

employee would show the factors as they relate to dismissal. 

If an employer makes decisions in accordance with these requirements, it is 

less likely that the decisions will later be successfully challenged by the employee 

in court. Disparate treatment cases involve an employer’s variance from the nor-

mal scheme of things, to which the employee can point to show he or she was 

treated differently. Employers should therefore consistently treat similarly situ-

ated employees similarly. If there are differences, ensure that they are justifiable. 

Think carefully before deciding to single out an employee for a workplace 

action. Is the reason for the action clear? Can it be articulated? Based on the infor-

mation the employer used to make the decision, is it reasonable? Rational? Is the 

information serving as the basis for the decision reliable? Balanced? Is the justifi-

cation job related? If the employer is satisfied with the answers to these questions, 

the decision is probably defensible. If not, reexamine the considerations for the 

decision, find its weakness, and determine what can be done to address the weak-

ness. The employer will then be in a much better position to defend the decision 

and show it is supported by legitimate, nondiscriminatory reasons. 
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Exhibit 2.12 Disparate Treatment

EMPLOYEE’S PRIMA FACIE CASE REQUIREMENTS

Even if the employee establishes all four of the elements of the prima facie case 

of disparate treatment, it is only a rebuttable presumption. That is, that alone does 

not establish that the employer discriminated against the employee. There may be 

some other explanation for what the employer did. As the Court stated in  

  the employer may defend against the prima facie case of disparate 

treatment by showing that there was a legitimate, nondiscriminatory reason for 

the decision involving the employee. That reason may be virtually anything that 

makes sense and is not related to Title VII criteria. It is only discrimination on 

the basis of Title VII that is protected. For instance, Title VII does not protect the 

category of jerks. If it can legitimately be shown that the action was taken because 

the employee was acting like a jerk, then regardless of Title VII, there is no protec-

tion. However, if it turns out that the only jerks terminated are those of a particular 

race, gender, ethnicity, and the like, then the employer is still violating Title VII. 

But even if the employer can show a legitimate, nondiscriminatory reason for 

the action toward the employee, the analysis does not end there. The employee can 

then counter the employer’s defense by showing that the legitimate, nondiscrimi-

natory reason being shown by the employer is a mere pretext for discrimination. 

That is, that while on its face the employer’s reason may appear legitimate, there 

is actually something discriminatory going on. For instance, in  

  the employer said it would not rehire Green because he engaged in unlaw-

ful activity. This is a perfectly reasonable, legitimate, nondiscriminatory reason. 

However, if Green could show that the employer had rehired white employees 

who had engaged in similar unlawful activities, then McDonnell Douglas’s legiti-

mate, nondiscriminatory reason for the treatment of Green would appear to be a 

mere pretext for discrimination since white employees who engaged in similar 

activities had been rehired despite their activity, but Green, black, had not.  

Case2Case2
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nondiscriminatory reason was actually a mere 

pretext for the employer to discriminate.
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Employers also may defend against disparate treatment cases by showing that the 

basis for the employer’s intentional discrimination is a    bona fide occupational 
qualification (BFOQ)   reasonably necessary for the employer’s particular business.

This is available only for disparate treatment cases involving gender, religion, and 

national origin and is not available for race or color. BFOQ is legalized discrimi-

nation and, therefore, very narrowly construed by the courts. 

To have a successful BFOQ defense, the employer must be able to show that 

the basis for preferring one group over another goes to the essence of what the 

employer is in business to do and that predominant attributes of the group dis-

criminated against are at odds with that business. (See  Exhibit 2.13 , “BFOQ 

Test.”) For instance, it has been held that, because bus companies and airlines are 

in the business of safely transporting passengers from one place to another, and 

driving and piloting skills begin to deteriorate at a certain age, a maximum age 

requirement for hiring is an appropriate BFOQ for bus drivers and pilots. The evi-

dence supporting the qualification must be credible, and not just the employer’s 

opinion. The employer also must be able to show it would be impractical to deter-

mine if each individual member of the group who is discriminated against could 

qualify for the position. 

As you can see from       included at the 

end of the chapter, not every attempt to show a BFOQ is successful. Southwest 

argued that allowing only females to be flight attendants was a BFOQ. However, 

the court held that the essence of the job of flight attendants is to be able to assist 

passengers if there is an emergency, and being female was not necessary for this 

role. Weigh the business considerations in the case against the dictates of Title 

VII, and think about how you would decide the issue. 

Make sure that you understand the distinction the court made in  

  between the essence of    an employer is in business to do and    the 

employer chooses to do it. People often neglect this distinction and cannot under-

stand why business owners cannot simply hire whomever they want (or not, as the 

case may be) if it has a marketing scheme it wants to pursue. Marketing schemes 

go to the “how” of the employer’s business, as in how an employer chooses to 

conduct his or her business or attract people to it, rather than the “what” of the 

business, which is what the actual business itself is in business to do. Getting 

passengers safely from one point to another is the “what” in    How the 

airline chose to market that business of safely transporting customers is another 

matter and has little to do with the actual conduct of the business itself. Perhaps 

the Playboy Club bunnies will make it clearer. 

After the success of  magazine, Playboy opened several Playboy clubs 

in which the servers were dressed as Playboy bunnies. The purpose of the clubs 

was not to serve drinks as much as it was to extend    magazine and its 

theme of beautiful women dressed in bunny costumes into another form for pub-

lic consumption.   magazine and its concept were purely for the purpose 

of adult male entertainment. The bunnies serving drinks were not so much drink 

servers as they were Playboy bunnies in the flesh rather than on a magazine page. 
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Exhibit 2.13 BFOQ Test

As you saw in Southwest, in order for an employer to 

establish a successful bona fide occupational quali-

fication reasonably necessary for the employer’s 

particular business that will protect the employer 

from liability for discrimination, the courts use a 

two-part test  The employer has the burden of prov-

ing that he had reasonable factual cause to believe 

that all or substantially all members of a particu-

lar group would be unable to perform safely and 

efficiently the duties of the job involved. This is 

most effective if the employer has consulted with 

an expert in the area who provides a scientific 

basis for the belief, for example, a doctor who can 

attest to factors that applicants over 35 years of 

age for professional driving positions would begin 

to lose physical attributes needed for safe driving. 

The attributes must occur so frequently within the 

group being screened out that it would be safe to 

say the group as a whole could be kept out. The 

two-part test must answer the following questions 

affirmatively. Keep in mind that since a BFOQ is 

legalized discrimination, the bar to obtaining it is 

set very high.

1. Does the job require that the employee be of one 

gender only? This requirement is designed to 

test whether gender is so essential to job perfor-

mance that a member of the opposite gender 

simply could not do the same job. In our bunny 

case, being a Playboy bunny requires being 

female and a male could not be the bunny envi-

sioned by Playboy magazine.

2. If the answer to question 1 is yes, is that require-

ment reasonably necessary to the ªe ssenceº of 

the employer' s business? This requirement is 

designed to assure that the qualification being 

scrutinized is so important to the operation of 

the business that the business would be under-

mined if employees of the “wrong” gender 

were hired. Keep in mind that the BFOQ must 

be necessary, not just convenient. Here, having 

bunnies that look like the Playboy magazine bun-

nies is the essence of the employer’s business.

That is what the business of the clubs was all about. Though it later chose to open 

up its policies to include male bunnies, being female was a defensible BFOQ for 

being a bunny server in a Playboy club because having female bunnies was what 

the club was in business to do. 

Contrast this with Hooters restaurants, where Hooters asserted that its business 

is serving spicy chicken wings. Since males can serve chicken wings just as well 

as females, being female is not a BFOQ for being a Hooters server. However, if 

Hooters had said the purpose of its business is to provide males with scantily clad 

female servers for entertainment purposes, as it was with the Playboy clubs, then 

being female would be a BFOQ.   

    Disparate Impact 
While disparate treatment is based on an employee’s allegations that she or he is 

treated differently as an individual based on a policy that is discriminatory on its 

face, disparate impact cases are generally statistically based group cases alleging 

that the employer’s policy, while neutral on its face (   facially neutral   ), has a dis-

parate or adverse impact on a protected Title VII group. If such a policy impacts 

protected groups more harshly than majority groups, illegal discrimination may 

LO7LO7
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be found if the employer cannot show that the requirement is a legitimate business 

necessity. This is why the police department’s policy fails in opening scenario 2.    

The 5-foot-4, 130-pound policy would screen out many more females than males 

and would therefore have to be shown to be job-related in order to stand. Statisti-

cally speaking, females, as a group, are slighter and shorter than males, so the 

policy has a disparate impact on females and could be gender discrimination in 

violation of Title VII. Actually, this has been found to be true of males in certain 

ethnic groups, too, such as some Hispanics and Asians, who statistically tend to 

be lighter and shorter than the requirement. 

The disparate impact theory was established by the Supreme Court in 1971 in 

the      case, included at the end of the chapter.  is

generally recognized as the first important case under Title VII, setting forth how 

Title VII was to be interpreted by courts. Even though the law became effective in 

1965, it was not until    in 1971 that it was taken seriously by most employ-

ers.   has since been codified into law by the Civil Rights Act of 1991. In 

  the employer had kept a segregated workforce before Title VII, with Afri-

can-American employees being consigned to the coal handling department, where 

the highest-paid coal handler made less than the lowest-paid white employee in any 

other department. The day after Title VII became effective, the company imposed 

a high school diploma requirement and passing scores on two general intelligence 

tests in order for employees to be able to move from coal handling to any other 

department. White employees working in the other departments of the company 

were grandfathered in and did not have to meet these new requirements. While 

the policy looked neutral on its face, the impact was to effectively keep the status 

quo and continue to keep blacks in coal handling and whites in the other, higher-

paying, departments. The Supreme Court struck down Duke Power Company’s 

new requirements as a violation of Title VII due to its disparate impact on African 

Americans. Notice the difference between the theories in the    case involving 

disparate impact and the  case involving disparate treatment. 

  stood as good law until 1989 when the U.S. Supreme Court decided 

. 17   In that case, the Court held that the burden 

was on the employee to show that the employer’s policy was    job related. In 

  the burden was on the    to show that the policy    job related. 

This increase in the employee’s burden was taken as a setback in what was con-

sidered to be settled civil rights law. It moved Congress to immediately call for 

  and its 18-year progeny to be enacted into law so it would no longer be 

subject to the vagaries of whoever was sitting on the U.S. Supreme Court. The 

Civil Rights Act of 1991 did this. 

Disparate impact cases can be an employer’s nightmare. No matter how careful 

an employer tries to be, a policy, procedure, or    screening device   may serve as 

the basis of a disparate impact claim if the employer is not vigilant in watching 

for its indefensible disparate impact. Even the most seemingly innocuous poli-

cies can turn up unexpected cases of disparate impact. (See  Exhibit 2.14 , “Dis-

parate Impact Screening Devices.”) Employers must guard against analyzing 

policies or actions for signs of intentional discrimination, yet missing those with a

Scenario
2

Scenario
2

Case4Case4
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disparate impact. Ensure that any screening device is explainable and justifiable 

as a legitimate business necessity if it has a disparate impact on Title VII groups. 

This is even more important now that EEOC has adopted it’s new E-RACE ini-

tiative. The purpose of the initiative is to put a renewed emphasis on employers’ 

hiring and promotion practices in order to eliminate even the more subtle ways 

in which employers can discriminate, for instance on the basis of names, arrest 

or conviction records, credit scores, or employment and personality tests, all of 

which may have a disparate impact on people of color. 

We have talked about disparate impact in general, but we have not yet discussed 

what actually constitutes a disparate impact. Any time an employer uses a factor as 

a screening device to decide who receives the benefit of any type of employment 

decision—from hiring to termination, from promotion to training, from raises to 

employee benefit packages—it can be the basis for disparate impact analysis. 

Recall that Title VII does not mention disparate impact. On August 25, 1978, 

several federal agencies, including the EEOC and the Departments of Justice and 

Labor, adopted a set of uniform guidelines to provide standards for ruling on the 

legality of employee selection procedures. The Uniform Guidelines on Employee 

Selection Procedures takes the position that there is a 20 percent margin permis-

sible between the outcome of the majority and the minority under a given screen-

ing device. This is known as the    four-fifths rule.   Disparate impact is statistically 

demonstrated when the selection rate for groups protected by Title VII is less than 

80 percent or four-fifths that of the higher-scoring majority group. 

 For example, 100 women and 100 men take a promotion examination. One 

hundred percent of the women and 50 percent of the men pass the exam. The 

men have only performed 50 percent as well as the women. Since the men did not 

pass at a rate of at least 80 percent of the women’s passage rate, the exam has a 

disparate impact on the men. The employer would now be required to show that 

the exam is a legitimate business necessity. If this can be shown to the satisfac-

tion of the court, then the job requirement will be permitted even though it has a
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Exhibit 2.14 Disparate Impact Screening Devices

Court cases have determined that the following 

screening devices have a disparate impact:

 • Credit status—gender, race.

 • Arrest record—race.

 • Unwed pregnancy—gender, race.

 • Height and weight requirements—gender, 

national origin.

 • Educational requirements—race.

• Marital status—gender.

• Conviction of crime unrelated to job 

performance—race.

Keep in mind that finding that a screening 

device has a disparate impact does not mean that it 

will automatically be struck down as discriminatory. 

The employer can always show that the screening 

device is based on a legitimate business necessity.



100 Part One 

disparate impact. Even then the policy may still be struck down if the men can 

show there is a way to accomplish the employer’s legitimate goal in using the 

exam without it having such a harsh impact on them. 

 For example, suppose a store like Sears has a 75-pound lifting requirement for 

applicants who apply to work as mechanics in their car repair facilities. A woman 

sues for gender discrimination, saying the lifting requirement has a disparate impact 

on women because they generally cannot lift that much weight. The store is able to 

show that employees who work in the car repair facilities move heavy tools from 

place to place in the garage. The lifting requirement is therefore a legitimate busi-

ness necessity. Though the lifting policy screens out women applying for jobs as 

mechanics at a higher rate than it does men, and, for argument’s sake, let’s say women 

only do 20 percent as well as men on the lifting requirement, thus not meeting the 

four-fifths rule, the employer has provided a legitimate, nondiscriminatory reason 

for the lifting policy. But suppose the applicant can counter that if the employer 

used a rolling tool cart (which is actually sold by Sears), then the policy would not 

have such a harmful impact on women and would still allow Sears what it needs. 

Even though Sears has given a legitimate, nondiscriminatory reason for its policy, it 

has been demonstrated that the policy can be made less harsh by using the cart. 

The four-fifths rule guideline is only a rule of thumb. The U.S. Supreme Court 

stated in 18   that it has never used mathemati-

cal precision to determine disparate impact. What is clear is that the employee is 

required to show that the statistical evidence is significant and has the effect of 

selecting applicants for hiring and promotion in ways adversely affecting groups 

protected by Title VII. 

The terminology regarding scoring is intentionally imprecise because the “out-

come” depends on the nature of the screening device. The screening device can 

be anything that distinguishes one employee from another for workplace decision 

purposes. It may be a policy of hiring only ex-football players as barroom bounc-

ers (most females would be precluded from consideration since most of them 

have not played football); requiring a minimum passing score on a written or 

other examination; physical attributes such as height and weight requirements; or 

another type of differentiating factor. Disparate impact’s coverage is very broad 

and virtually any policy may be challenged. 

If the device is a written examination, then the outcomes compared will be test 

scores of one group (usually whites) versus another (usually African Americans, 

or, more recently, Hispanics). If the screening device is a no-beard policy, then 

the outcome will be the percentage of black males affected by the medical con-

dition, which is exacerbated if they shave, versus the percentage of white males 

so affected. If it is a height and weight requirement, it will be the percentage of 

females or members of traditionally shorter and slighter ethnic groups who can 

meet that requirement versus the percentage of males or majority members who 

can do so. The hallmark of these devices is that they appear neutral on their face. 

That is, they apply equally to everyone yet upon closer examination, there is a 

harsher impact on a group with Title VII protection.  
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When addressing the issue of the disparate impact of screening devices, subjec-

tive and objective criteria are a concern.    are factors that are able 

to be quantified by anyone, such as whether the employee made a certain score 

on a written exam.    are, instead, factors based on someone’s 

personal thoughts or ideas (i.e., a supervisor’s opinion as to whether the employee 

being considered for promotion is “compatible” with the workplace). 

Initially it was suspected that subjective criteria could not be the basis for dispa-

rate impact claims since the Supreme Court cases had involved only objective fac-

tors such as height and weight, educational requirements, test scores, and the like.

In   mentioned above, the Supreme Court, for the first 

time, determined that subjective criteria also could be the basis for a disparate 

impact claim. 

In   a black employee had worked for the bank for years and was con-

stantly passed over for promotion in favor of white employees. She eventually 

brought suit, alleging racial discrimination in that the bank’s subjective promotion 

policy had a disparate impact upon black employees. The bank’s policy was to 

promote employees based on the recommendation of the supervisor (all of whom 

were white). The Supreme Court held that the disparate impact analysis could 

indeed be used in determining illegal discrimination in subjective criteria cases. 

Quite often questions asked during idle conversational chat during preemploy-

ment interviews or included on job applications may unwittingly be the basis 

for Title VII claims. Such questions or discussions should therefore be scruti-

nized for their potential impact, and interviewers should be trained in potential 

trouble areas to be avoided. If the premise is that the purpose of questions is to 

elicit information to be used in the evaluation process, then it makes sense to the 

applicant that if the question is asked, the employer will use the information. It 

may seem like innocent conversation to the interviewer, but if the applicant is 

rejected, then whether or not the information was gathered for discriminatory pur-

poses, the applicant has the foundation for alleging that it illegally impacted the

decision-making process. (See  Exhibit 2.14 .) Only questions relevant to legal con-

siderations for evaluating the applicant should be asked. There is virtually always 

a way to elicit legal, necessary information without violating the law or exposing 

the employer to potential liability. A chatty, untrained interviewer can innocently 

do an employer a world of harm. 

 For example, idle, friendly conversation has included questions by interview-

ers such as “What a beautiful head of gray hair! Is it real?” (age); “What an inter-

esting last name. What sort of name is it?” (national origin); “Oh, just the one 

child? Are you planning to have more?” (gender); “Oh, I see by your engagement 

ring that you’re getting married! Congratulations! What does your fiancée do?”

(gender). These questions may seem, or even be, innocent, but they can come 



102 Part One 

back to haunt an employer later. Training employees who interview is an impor-

tant way to avoid liability for unnecessary discrimination claims. 

Conversation is not the only culprit. Sometimes it is job applications. Applica-

tions often ask the marital status of the applicant. Since there is often discrimina-

tion against married women holding certain jobs, this question has a potential 

disparate impact on married female applicants (but not married male applicants 

for whom this is generally not considered an issue). If the married female appli-

cant is not hired, she can allege that it was because she was a married female. 

This may have nothing whatsoever to do with the actual reason for her rejec-

tion, but since the employer asked the question, the argument can be made that it 

did. In truth, employers often ask this question because they want to know whom 

to contact in case of an emergency should the applicant be hired and suffer an 

on-the-job emergency. Simply asking who should be contacted in case of emer-

gency, or not soliciting such information until after the applicant is hired, gives 

the employer exactly what the employer needs without risking potential liability 

by asking questions about gender or marital status that pose a risk. That is why in 

opening scenario 3,    Jill, as one who interviews applicants, is in need of training, 

just like those who actually hire applicants.  

In a disparate impact claim, the employer can use the defense that the challenged 

policy, neutral on its face, that has a disparate impact on a group protected by Title 

VII is actually job related and consistent with    business necessity.    For instance, 

an employee challenges the employer’s policy of requesting credit information 

and demonstrates that, because of shorter credit histories, fewer women are hired 

than men. The employer can show that it needs the policy because it is in the busi-

ness of handling large sums of money and that hiring only those people with good 

and stable credit histories is a business necessity. Business necessity may not be 

used as a defense to a disparate treatment claim. 

In a disparate impact case, once the employer provides evidence rebutting the 

employee’s prima facie case by showing business necessity or other means of rebut-

tal, the employee can show that there is a means of addressing the issue that has 

less of an adverse impact than the challenged policy. If this is shown to the court’s 

satisfaction, then the employee will prevail and the policy will be struck down. 

Knowing these requirements provides the employer with valuable insight into 

what is necessary to protect itself from liability. Even though disparate impact 

claims can be difficult to detect beforehand, once they are brought to the employ-

er’s attention by the employee, they can be used as an opportunity to revisit the 

policy. With flexible, creative, and innovative approaches, the employer is able to 

avoid many problems in this area.  

Once an employee provides prima facie evidence that the employer has discrimi-

nated, in addition to the BFOQ and business necessity defenses discussed, the 

employer may perhaps present evidence of other defenses:

Scenario
3

Scenario
3

     business necessity  
 Defense to a disparate 

impact case based on 

the employer’s need for 

the policy as a legiti-

mate requirement for 

the job. 

     business necessity  
 Defense to a disparate 

impact case based on 

the employer’s need for 

the policy as a legiti-

mate requirement for 

the job. 
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• That the employee’s evidence is not true—that is, this is not the employer’s 

policy as alleged or that it was not applied as the employee alleges, employee’s 

statistics regarding the policy’s disparate impact are incorrect and there is no 

disparate impact, or the treatment employee says she or he received did not 

occur.  

• That the employer’s “bottom line” comes out correctly. We initially said that 

disparate impact is a statistical theory. Employers have tried to avoid litigation 

under this theory by taking measures to ensure that the relevant statistics will 

not exhibit a disparate impact. In an area in which they feel they may be vul-

nerable, such as in minorities’ passing scores on a written examination, they 

may make decisions to use criteria that make it appear as if minorities do at 

least 80 percent as well as the majority so the prima facie elements for a dispa-

rate impact case are not met. This attempt at an end run around Title VII was 

soundly rejected by the U.S. Supreme Court in     included

at the end of the chapter.  Note that this is also very often the reason you hear 

someone say there are “quotas” in a workplace. They are there    because 

the law requires them—it doesn’t—but rather because the employer has self-

imposed them to try to avoid liability.    a good idea. The best policy is to have 

an open, fair employment process. Manipulating statistics to reach a “suitable” 

bottom-line outcome is   permitted, as shown in    where the employer 

imposed such a scheme to try to counteract the fact that black employees did 

not pass a pen and paper test at sufficient rates and were therefore barred from 

further consideration for promotion even though they had been performing in 

the positions for two years. When the employees not allowed to be considered 

because of their test scores sued for discrimination based on disparate impact, 

the employer tried to defend by saying the bottom-line figures (resulting from 

whatever manipulation the employer did to the actual passage rates to take 

away the disparate impact) did not indicate a disparate impact; therefore, the 

employees could not sue. The Supreme Court rejected this argument and said 

it is the process of providing equal opportunity that the law protects, not equal 

employment, and that if a non-job-related screening device has a disparate 

impact on a protected group, it cannot be used, regardless of how the employer 

tries to neutralize its negative impact.    

  demonstrates that Title VII requires equal employment    not 

simply equal    This is   important to keep in mind. It is  

purely a “numbers game” as many employers, including the state of Connecti-

cut, have interpreted the law. Under the Civil Rights Act of 1991, it is an unfair 

employment practice for an employer to adjust the scores of, or to use different 

cutoff scores for, or to otherwise alter the results of, an employment-related test 

on the basis of a prohibited category as was done in  

Employers’ policies should ensure that everyone has an equal chance at the job, 

based on qualifications. The   employees had been in their positions on a pro-

visional basis for nearly two years before taking the examination. The employer 

therefore had nearly two years of actual job performance that it could consider 

Case5Case5
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to determine the applicant’s promotability. Instead, an exam was administered, 

requiring a certain score, which exam the employer could not show to be related 

to the job. Of course, the logical question is, “Then why give it?” Make sure 

you ask yourself that question before using screening devices that may operate to 

exclude certain groups on a disproportional basis. If you cannot justify the device, 

you take an unnecessary risk by using it.     

  An Important Note 

One of the prevalent misconceptions about Title VII is that all an employee must do 

is file a claim and the employer is automatically deemed to be liable for discrimi-

nation. This is not true. Discrimination claims under Title VII and other employ-

ment discrimination legislation must be proved just as any other lawsuits. It is not 

enough for an employee to allege he or she is being discriminated against. The 

employee must offer evidence to support the claim. As shown, at the conclusion of 

the chapter, in      not doing so has predictable results. 

Many times managers do not discipline or even terminate employees with Title 

VII protection for fear of being sued. This should not be the approach. Rather, 

simply treat them and their actions as you would those of any other similarly 

situated employee and be consistent. There is no need to walk on eggshells. If an 

employee is not performing as he or she should, Title VII affords them no protec-

tion whatsoever just because they are in a protected class based on race, gen-

der, national origin, and so forth. Title VII is not a job guarantee for women and 

minorities. Instead, it requires employers to provide them with equal employment 

opportunity, including termination if it is called for. No one can stop the employee 

from suing. The best an employer can do is engage in consistency and even-

handedness that makes for a less desirable target, and to have justifiable decisions 

to defend once sued. 

Case6Case6

Since potentially all employees can bind the employer by their discriminatory 
actions, it is important for all employees to understand the law. This not only will 
greatly aid them in avoiding acts that may cause the employer liability, but it will 
also go far in creating a work environment in which discrimination is less likely to 
occur. Through training, make sure that all employees understand

• What Title VII is.

• What Title VII requires.

• Who Title VII applies to.

• How the employees’ actions can bring about liability for the employer.

• What kinds of actions will be looked at in a Title VII proceeding.

• That the employer will not allow Title VII to be violated.

• That all employees have a right to a workplace free of illegal discrimination.

LO8LO8

Management Tips



Chapter Two 105

In   an African-American employee sued her employer 

for race discrimination after being disciplined for violating the hospital’s detailed 

three-page dress code requiring that dress be “conservative and in keeping with 

the professional image of nursing,” in deference to working in the post–open heart 

surgery unit. Ali said enforcement of the dress code against her was discrimina-

tory, but did not show proof of this, and her case was therefore dismissed. As you 

read   take note of the inadvisability of the questionable parts of the encounter 

between the employer and the employee. 

   • Title VII prohibits employers, unions, joint labor–management committees, and 

employment agencies from discriminating in any aspect of employment on the basis of 

race, color, religion, gender, or national origin.  

   • Title VII addresses subtle as well as overt discrimination; disparate treatment as well as 

disparate impact; and discrimination that is intentional as well as unintentional.  

   • The law allows for compensatory and punitive damages, where appropriate, as well as 

jury t rials.  

   • The employer’s best defense is a good offense. A strong, top-down policy of nondis-

crimination can be effective in setting the right tone and getting the message to manag-

ers and employees alike that discrimination in employment will not be tolerated.  

   • Strong policies, consistently and appropriately enforced, as well as periodic training 

and updating as issues emerge, and even as a means of review, are most helpful.  

   • To the extent that an employer complies with Title VII, it can safely be said that work-

place productivity will benefit, as will the employer’s coffers, because unlawful employ-

ment discrimination can be costly to the employer in more ways than one.    

1. While reviewing preemployment reports as part of her job, the claimant read a report 

in which an applicant admitted commenting to an employee at a prior job that “making 

love to you is like making love to the Grand Canyon.” Later, at a meeting convened by 

her supervisor, the supervisor read the quote and said he didn’t understand it. A male 

subordinate said he would explain it to him later, and both chuckled. The claimant 

interpreted the exchange as sexual harassment and reported it internally. The claimant 

alleges that nearly every action after the incident constituted retaliation for her com-

plaint, including a lateral transfer. Will the court agree? [ 

  121 S. Ct. 1508 (2001).]  

    2. How long does a private employee have to file a claim with the EEOC or be barred 

from doing so?  

    3. Lin Teung files a complaint with the EEOC for national origin discrimination. His 

jurisdiction has a 706 agency. When Teung calls up the EEOC after 45 days to see how 

his case is progressing, he learns that the EEOC has not yet moved on it. Teung feels 

the EEOC is violating its own rules. Is it?  

    4. Althea, black, has been a deejay for a local Christian music station for several years. 

The station gets a new general manager and within a month he terminates Althea. 

 Chapter 
Summary 
 Chapter 
Summary 

Chapter-End 
Questions
Chapter-End 
Questions
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The reason he gave was that it was inappropriate for a black deejay to play music on 

a white Christian music station. Althea sues the station. What is her best theory for 

proceeding?

    5. Melinda wants to file a sexual harassment claim against her employer but feels she 

cannot do so because he would retaliate against her by firing her. She also has no 

money to sue him. Any advice for Melinda?  

    6. Saeid, a Muslim, alleges that his supervisor made numerous remarks belittling his 

Muslim religion, Arabs generally, and him specifically. The comments were not made 

in the context of a specific employment decision affecting Saeid. Is this sufficient for 

the court to find discriminatory ill will? [   210 

F.3d 750 (7th Cir. 2000).]  

    7. A construction company was sued for harassment when it failed to take seriously the 

complaints about offensive graffiti scrawled on rented portable toilets. The employer 

defended by saying (1) employees should be used to such rude and crude behavior; (2) 

the employer did not own or maintain the equipment, which came with graffiti already 

on it; (3) it took action after a formal employee complaint; and (4) the graffiti insulted 

everyone. Will the defenses be successful? [ 

21 Fed. Appx. 470 (Westlaw) (7th Cir. 2001) (unpub. opinion).]  

    8. An employee files a race discrimination claim against the employer under Title VII. 

The employee alleges that after filing a claim with the EEOC, her ratings went from 

outstanding to satisfactory and she was excluded from meetings and important work-

place communications, which made it impossible for her to satisfactorily perform her 

job. The court denied the race discrimination claim. Must it also deny the retaliation 

claim? [   123 F. Supp. 2d 773 (D. Del. 2000).]  

   9. Day Care Center has a policy stating that no employee can be over 5 feet 4 inches 

because the employer thinks children feel more comfortable with people who are 

closer to them in size. Does Tiffany, who is 5 feet 7 inches, have a claim? If so, under 

what theory could she proceed?  

   10. During the interview Gale had with Leslie Accounting Firm, Gale was asked whether 

she had any children, whether she planned to have any more children, to what church she 

belonged, and what her husband did for a living. Are these questions illegal? Explain. 

  1. http://eeoc.gov/abouteeoc/plan/par/2006/index.html.   

    2. 347 U .S. 483 ( 1954).  

   3. http://eeoc.gov/abouteeoc/plan/par/2006/chair_message.html.   

   4. 535 U .S. 137 ( 2002).  

    5. http://eeoc.gov/stats/all.html, accessed June 25, 2008. 

    6. 536 U .S. 101 ( 2002).  

    7. 550 U.S._ , 127 S. Ct. 2162, 167 L. Ed. 2d 982, 2007 U.S. LEXIS 6295 (2007).  

    8. http://eeoc.gov/stats/charges.html, a ccessed J une 25, 2008.   

  9. http://eeoc.gov/abouteeoc/plan/par/2007/strategic_plan.html#mediation , accesse June 

25, 2008.  

  10. http://eeoc.gov/mediate/history.html , a ccessed J une 25, 2008.  

  11. http://eeoc.gov/employers/investigations.html , accessed February 6, 2008.  

 12. 532 U.S. 105 (2001).  
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  13. 534 U .S. 279 ( 2002).  

 14.   535 U.S. 1112 (2002).  

   15.   532 U.S. 843 (2001).  

   16. 535 U.S. 137 (2002).  

   17. 490 U .S. 642 ( 1989).  

 18. 487 U.S. 997 (1988).  

Petruska v. Gannon University 

Employee, the chaplain of a Catholic university, sued for gender-based employment discrimination in 

violation of, among other things, Title VII. The court dismissed the action, saying that the university, as 

a religious institution, was not subject to Title VII.

McLaughlin, J.

Memorandum Opinion

Gannon University is a private, Catholic, diocesan col-

lege established under the laws of the Commonwealth of 

Pennsylvania. Plaintiff employee was initially hired by 

Gannon as Director for the University’s Center for Social 

Concerns and in considering and accepting this position, 

relied upon Gannon’s self-representation as an equal 

opportunity employer that does not discriminate on the 

basis of, among other things, gender.

Following [Gannon’s President] Rubino’s resignation 

[after allegations of a sexual affair with a subordinate], 

Gannon engaged in a campaign to cover up Rubino’s 

sexual misconduct. Employee was vocal in opposing this 

and other of the Administration’s policies and procedures, 

which she viewed as discriminatory toward females. One 

such policy was [Bishop of the Roman Catholic Dio-

cese of Erie] Trautman’s willingness to allow allegedly

abusive clergy to remain on campus, including at least 

one former Gannon priest who had been removed 

because of sexual misconduct directed at students.

Employee also strongly opposed the University’s 

efforts, during the time that Rubino was coming under 

investigation for alleged sexual harassment of females, 

to limit the time frame within which victims of sexual 

harassment could file grievances. As Chair of the Uni-

versity’s Institutional Integrity Committee, employee was 

instrumental in submitting a Middle States accreditation 

report which raised issues of gender-based inequality in 

the pay of Gannon’s female employees and which was 

critical of the University’s policies and procedures for 

addressing complaints of sexual harassment and other 

Case1
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forms of discrimination. Despite pressure from the 

University’s administration, employee refused to change 

those portions of the report which were critical of the 

University.

Employee contends that, in retaliation for the fore-

going conduct and because of her gender, she was dis-

criminated against in the terms and conditions of her 

employment. Believing that she was about to be fired, 

employee served Gannon with two weeks notice of her 

resignation. Employee was advised the following day 

that her resignation was accepted effective immediately 

and that she was to pack her belongings and leave the 

campus. Her access to the campus and to students was 

strictly limited thereafter. Following employee’s depar-

ture, her supervisor stated on several occasions to both 

students and staff that a female would not be considered 

to replace employee as Chaplain.

The University has moved to dismiss all claims on the 

ground that they are barred by the so-called “ministerial 

exception,” which is frequently applied in employment 

discrimination cases involving religious institutions. The 

ministerial exception is rooted in the First Amendment 

which provides that “Congress shall make no law respect-

ing an establishment of religion, or prohibiting the free 

exercise thereof.” Among the prerogatives protected by 

the Free Exercise Clause is the right of religious institu-

tions to manage their internal affairs.

The Establishment Clause prohibits laws “respecting 

an establishment of religion.” The Supreme Court held 

that a statute comports with the Establishment Clause if 

it has a secular legislative purpose, if its principal or pri-

mary effect neither advances nor inhibits religion, and 

if it does not foster an “excessive government entangle-

ment with religion.” Unconstitutional entanglement with 

religion may arise in situations “where a ‘protracted 

legal process pit(s) church and state as adversaries,’ and 

where the Government is placed in a position of choos-

ing among ‘competing religious visions.’”

It is only in the rarest of occasions—e.g., where there 

is a need to prevent the “gravest abuses, endangering 

paramount [state] interest”—that government-imposed 

limitations on the free exercise of religion can be upheld. 

The relationship between an organized church and its 

ministers is its lifeblood. The minister is the chief instru-

ment by which the church seeks to fulfill its purpose. 

Matters touching this relationship must necessarily be 

recognized as of prime ecclesiastical concern. Just as 

the initial function of selecting a minister is a matter of 

church administration and government, so are the func-

tions which accompany such a selection.

Application of Title VII to [the] case would neces-

sarily involve an investigation and review of these prac-

tices which, in turn, would result in state interference 

in matters of church administration and government—

“matters of a singular ecclesiastical concern”—and 

threaten the separation of church and state contemplated 

by the Establishment Clause. The ministerial exception 

“does not apply solely to the hiring and firing of minis-

ters, but also relates to the broader relationship between 

an organized religious institution and its clergy.” In fact, 

“touching this relationship” are necessarily 

considered “as of prime ecclesiastical concern.”

[It is not] significant that Gannon has not asserted a 

religious basis for the challenged employment actions, 

for “the focus under the ministerial exception is on the 

action taken [by the employer], not possible motives.” 

Indeed, “the exception precludes any inquiry whatsoever 

into the reasons behind a church’s ministerial employ-

ment decision.” “The church need not, for example, prof-

fer any religious justification for its decision, for the Free 

Exercise Clause ‘protects the act of a decision rather than 

a motivation behind it.’”

We acknowledge employee’s concerns that discrimi-

nation, in any form, should not be tolerated in civilized 

society. Employee passionately argues that tolerance of 

gender-based discrimination in the workplace has led to 

sexual exploitation and harassment, which turns women 

into objects. To allow these behaviors to go unregulated 

simply because they [sic] employer is a religious entity 

and the employee is claimed to be a minister is unjus-

tified and perpetuates the very evils Congress sought 

to eliminate. It is hard to argue that certain conduct is 

even wrong when churches freely engage in it. This has 

a tremendous impact on establishing social norms. This 

Court is “mindful of the potential for abuse” which appli-

cation of the ministerial exception can invite, “namely, 

the use of the First Amendment as a pretextual shield to 

protect otherwise prohibited employment decisions.” But 

it bears reiterating that the ministerial exception is not 

without limits and therefore “does not insulate whole-

sale the religious employer from the operation of federal

anti-discrimination statutes.” For one, the exception does 

not apply to employment decisions concerning individu-

als with purely custodial or administrative functions. It 

has also been found inapplicable in the context of Title 

VII sexual harassment claims. The “saving grace lies in 

the recognition that courts consistently have subjected the 

personnel decisions of various religious organizations to 

statutory scrutiny where the duties of the employees were 

not of a religious nature.” Moreover, the existence of the 
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ministerial exception does not derogate the profound 

state interest in “assuring equal employment opportuni-

ties for all, regardless of race, sex, or national origin.” 

The exception simply recognizes that the “introduction 

of government standards to the selection of spiritual 

leaders would significantly, and perniciously, rearrange 

the relationship between church and state.” Application 

of the exception thus manifests no more than the reality 

that a constitutional command cannot yield to even the 

noblest and most exigent of statutory mandates.

Based upon the foregoing reasons, the Defendants’ 

motions to dismiss is GRANTED.

Case Questions
 1. Do you agree with the court’s decision? Explain.

2. As a manager in this situation, how do you think you 

would have handled the chaplain’s complaints?

3. Given the power that religious organizations have 

under Title VII, how do you think employment dis-

crimination concerns can be addressed in the reli-

gious workplace?

McDonnell Douglas Corp. v. Green 

Green, an employee of McDonnell Douglas and a black civil rights activist, engaged with others in “disrup-

tive and illegal activity” against his employer in the form of a traffic stall-in. The activity was done as part of 

Green’s protest that his discharge from McDonnell Douglas was racially motivated, as were the firm’s gen-

eral hiring practices. McDonnell Douglas later rejected Green’s reemployment application on the ground 

of the illegal conduct. Green sued, alleging race discrimination. The case is important because it is the first 

time the U.S. Supreme Court set forth how to prove a disparate treatment case under Title VII. In such cases 

the employee can use an inference of discrimination drawn from a set of inquiries the Court set forth.

Powell, J.

The critical issue before us concerns the order and allo-

cation of proof in a private, nonclass action challenging 

employment discrimination. The language of Title VII 

makes plain the purpose of Congress to assure equal-

ity of employment opportunities and to eliminate those 

discriminatory practices and devices which have fostered 

racially stratified job environments to the disadvantage 

of minority citizens.

The complainant in a Title VII trial must carry the 

initial burden under the statute of establishing a prima 

facie case of racial discrimination. This may be done 

by showing (i) that he belongs to a racial minority;

(ii) that he applied and was qualified for a job for which 

the employer was seeking applicants; (iii) that, despite 

his qualifications, he was rejected; and (iv) that, after his 

rejection, the position remained open and the employer 

continued to seek applicants from persons of complain-

ant’s qualifications. The facts necessarily will vary in 

Title VII cases, and the specification of the prima facie 

proof required from Green is not necessarily applicable 

in every respect to differing factual situations.

In the instant case, Green proved a prima facie 

case. McDonnell Douglas sought mechanics, Green’s 

trade, and continued to do so after Green’s rejec-

tion. McDonnell Douglas, moreover, does not dispute 

Green’s qualifications and acknowledges that his past 

work performance in McDonnell Douglas’ employ was 

“satisfactory.”

The burden then must shift to the employer to articu-

late some legitimate, nondiscriminatory reason for the 

employee’s rejection. We need not attempt to detail every 

matter which fairly could be recognized as a reasonable 

basis for a refusal to hire. Here McDonnell Douglas 

has assigned Green’s participation in unlawful conduct 

against it as the cause for his rejection. We think that 

this suffices to discharge McDonnell Douglas’ burden of 

proof at this stage and to meet Green’s prima facie case 

of discrimination.

But the inquiry must not end here. While Title VII does 

not, without more, compel the rehiring of Green, neither 

does it permit McDonnell Douglas to use Green’s con-

duct as a pretext for the sort of discrimination prohibited 

Case2
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by Title VII. On remand, Green must be afforded a fair 

opportunity to show that McDonnell Douglas’ stated rea-

son for Green’s rejection was in fact pretext. Especially 

relevant to such a showing would be evidence that white 

employees involved in acts against McDonnell Douglas of 

comparable seriousness to the “stall-in” were nevertheless 

retained or rehired.

McDonnell Douglas may justifiably refuse to rehire 

one who was engaged in unlawful, disruptive acts against 

it, but only if this criterion is applied alike to members 

of all races. Other evidence that may be relevant to any 

showing of pretext includes facts as to McDonnell Doug-

las’ treatment of Green during his prior term of employ-

ment; McDonnell Douglas’ reaction, if any, to Green’s 

legitimate civil rights activities; and McDonnell Doug-

las’ general policy and practice with respect to minority 

employment.

On the latter point, statistics as to McDonnell

Douglas’ employment policy and practice may be help-

ful to a determination of whether McDonnell Douglas’ 

refusal to rehire Green in this case conformed to a gen-

eral pattern of discrimination against blacks. The District 

Court may, for example, determine after reasonable dis-

covery that “the [racial] composition of defendant’s labor 

force is itself reflective of restrictive or exclusionary 

practices.” We caution that such general determinations,

while helpful, may not be in and of themselves control-

ling as to an individualized hiring decision, particularly 

in the presence of an otherwise justifiable reason for 

refusing to rehire. In short, on the retrial Green must be 

given a full and fair opportunity to demonstrate by com-

petent evidence that the presumptively valid reasons for 

his rejection were in fact a cover up for a racially dis-

criminatory decision. VACATED and REMANDED.

Case Questions
1. Do you think the Court should require actual evi-

dence of discrimination in disparate treatment cases 

rather than permitting an inference? What are the 

advantages? Disadvantages?

2. Practically speaking, is an employer’s burden really 

met after the employer “articulates” a legitimate non-

discriminatory reason for rejecting the employee? 

Explain.

3. Does the Court say that Green must be kept on in 

spite of his illegal activities? Discuss.

Wilson v. Southwest Airlines Company 

A male sued Southwest Airlines after he was not hired as a flight attendant because he was male. The 

airline argued that being female was a BFOQ for being a flight attendant. The court disagreed.

Higginbotham, J.

Case3

Memorandum Opinion

Southwest conceded that its refusal to hire males was 

intentional. The airline also conceded that its height–

weight restrictions would have an adverse impact on 

male applicants, if actually applied. Southwest contends, 

however, that the BFOQ exception to Title VII’s ban on 

gender discrimination justifies its hiring only females 

for the public contact positions of flight attendant and 

ticket agent. The BFOQ window through which South-

west attempts to fly permits gender discrimination in 

situations where the employer can prove that gender 

is a “bona fide occupational qualification reasonably

necessary to the normal operation of that particular busi-

ness or enterprise.” Southwest reasons it may discriminate 

against males because its attractive female flight attendants 

and ticket agents personify the airline’s sexy image and 

fulfill its public promise to take passengers skyward with 

“love.” The airline claims maintenance of its females-only 

hiring policy is crucial to its continued financial success.

Since it has been admitted that Southwest discrimi-

nates on the basis of gender, the only issue to decide 

is whether Southwest has proved that being female is a 

BFOQ reasonably necessary to the normal operation of 

its particular business.

As an integral part of its youthful, feminine image, 

Southwest has employed only females in the high cus-

tomer contact positions of ticket agent and flight atten-

dant. From the start, Southwest’s attractive personnel, 

dressed in high boots and hot-pants, generated public 
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interest and “free ink.” Their sex appeal has been used 

to attract male customers to the airline. Southwest’s 

flight attendants, and to a lesser degree its ticket agents, 

have been featured in newspaper, magazine, billboard, 

and television advertisements during the past 10 years. 

According to Southwest, its female flight attendants have 

come to “personify” Southwest’s public image.

Southwest has enjoyed enormous success in recent 

years. From 1979 to 1980, the company’s earnings rose 

from $17 million to $28 million when most other airlines 

suffered heavy losses.

The broad scope of Title VII’s coverage is qualified 

by Section 703(e), the BFOQ exception. Section 703(e) 

states:

(e) Notwithstanding any other provision of this sub-

chapter,

(1) It shall not be an unlawful employment practice 

for an employer to hire . . . on the basis of his religion, 

gender, or national origin in those certain instances where 

religion, gender, or national origin is a bona fide occupa-

tional qualification reasonably necessary to the normal 

operation of that particular business or enterprise.

The BFOQ defense is not to be confused with the doc-

trine of “business necessity” which operates only in cases 

involving unintentional discrimination, when job criteria 

which are “fair in form, but discriminatory in operation” 

are shown to be “related to” job performance.

This Circuit’s decisions have given rise to a two step 

BFOQ test: (1) does the particular job under consider-

ation require that the worker be of one gender only; and 

if so, (2) is that requirement reasonably necessary to the 

“essence” of the employer’s business. The first level of 

inquiry is designed to test whether gender is so essential 

to job performance that a member of the opposite gender 

simply could not do the same job.

To rely on the bona fide occupational qualification 

exception, an employer has the burden of proving that he 

had reasonable cause to believe, that is, a factual basis 

for believing, that all or substantially all women would 

be unable to perform safely and efficiently the duties of 

the job involved. The second level is designed to assure 

that the qualification being scrutinized is one so impor-

tant to the operation of the business that the business 

would be undermined if employees of the “wrong” gen-

der were hired. . . . The use of the word “necessary” in 

section 703(e) requires that we apply a business neces-

sity test, not a business convenience test. That is to say, 

discrimination based on gender is valid only when the 

essence of the business operation would be undermined 

by not hiring members of one gender exclusively.

Applying the first level test for a BFOQ to Southwest’s 

particular operations results in the conclusion that being 

female is not a qualification required to perform success-

fully the jobs of flight attendant and ticket agent with 

Southwest. Like any other airline, Southwest’s primary 

function is to transport passengers safely and quickly 

from one point to another. To do this, Southwest employs 

ticket agents whose primary job duties are to ticket pas-

sengers and check baggage, and flight attendants, whose 

primary duties are to assist passengers during boarding 

and deboarding, to instruct passengers in the location and 

use of aircraft safety equipment, and to serve passengers 

cocktails and snacks during the airline’s short commuter 

flights. Mechanical, nongender-linked duties dominate 

both these occupations. Indeed, on Southwest’s short-haul 

commuter flights there is time for little else. That South-

west’s female personnel may perform their mechanical 

duties “with love” does not change the result. “Love” is 

the manner of job performance, not the job performed.

Southwest’s argument that its primary function is 

“to make a profit,” not to transport passengers, must be 

rejected. Without doubt the goal of every business is to 

make a profit. For purposes of BFOQ analysis, how-

ever, the business “essence” inquiry focuses on the par-

ticular service provided and the job tasks and functions 

involved, not the business goal. If an employer could jus-

tify employment discrimination merely on the grounds 

that it is necessary to make a profit, Title VII would be 

nullified in short order.

In order not to undermine Congress’ purpose to 

prevent employers from “refusing to hire an individual 

based on stereotyped characterizations of the genders,” a 

BFOQ for gender must be denied where gender is merely 

useful for attracting customers of the opposite gender, 

but where hiring both genders will not alter or undermine 

the essential function of the employer’s business. Reject-

ing a wider BFOQ for gender does not eliminate the 

commercial exploitation of sex appeal. It only requires, 

consistent with the purposes of Title VII, that employ-

ers exploit the attractiveness and allure of a gender-

integrated workforce. Neither Southwest, nor the travel-

ing public, will suffer from such a rule. More to the point, 

it is my judgment that this is what Congress intended.

Case Questions
1. What should be done if, as here, the public likes the 

employer’s marketing scheme?
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Griggs v. Duke Power Co. 

Until the day Title VII became effective, it was the policy of Duke Power Co. that blacks be employed in 

only one of its five departments: the Labor Department. The highest paid black employee in the Labor 

Department made less than the lowest paid white employee in any other department. Blacks could not 

transfer out of the Labor Department into any other department. The day Title VII became effective, 

Duke instituted a policy requiring new hires to have a high school diploma and passing scores on two 

general intelligence tests in order to be placed in any department other than Labor and a high school 

diploma to transfer to other departments from Labor. Two months later, Duke required that transferees 

from the Labor or Coal Handling Departments who had no high school diploma pass two general intel-

ligence tests. White employees already in other departments were grandfathered in under the new policy 

and the high school diploma and intelligence test requirements did not apply to them. Black employees 

brought this action under Title VII of the Civil Rights Act of 1964, challenging the employer’s require-

ment of a high school diploma and the passing of intelligence tests as a condition of employment in or 

transfer to jobs at the power plant. They alleged the requirements are not job related and have the effect 

of disqualifying blacks from employment or transfer at a higher rate than whites. The U.S. Supreme 

Court held that the act dictated that job requirements which have a disproportionate impact on groups 

protected by Title VII be shown to be job related.

Burger, J.

We granted the writ in this case to resolve the question 

of whether an employer is prohibited by Title VII of the 

Civil Rights Act of 1964 from requiring a high school 

education or passing of a standardized general intelli-

gence test as a condition of employment in or transfer 

to jobs when neither standard is shown to be signifi-

cantly related to successful job performance  both 

requirements operate to disqualify Negroes at a sub-

stantially higher rate than white applicants, and  the 

jobs in question formerly had been filled only by white 

employees as part of a longstanding practice of giving 

preference to whites.

What is required by Congress [under Title VII] is the 

removal of artificial, arbitrary, and unnecessary barriers 

to employment when the barriers operate invidiously to 

discriminate on the basis of racial or other impermissible 

classifications.

The act proscribes not only overt discrimination but 

also practices that are fair in form, but discriminatory 

in operation. The touchstone is business necessity. If an 

employment practice which operates to exclude Negroes 

cannot be shown to be related to job performance, the 

practice is prohibited.

On the record before us, neither the high school com-

pletion requirement nor the general intelligence test is 

shown to bear a demonstrable relationship to successful 

performance of the jobs for which it was used. Both were 

adopted without meaningful study of their relationship to 

job performance ability.

The evidence shows that employees who have not 

completed high school or taken the tests have continued 

to perform satisfactorily and make progress in depart-

ments for which the high school and test criteria are now 

used.

Case4

2. Do you think the standards for BFOQs are too strict? 

Explain.

3. Should a commercial success argument be given 

more weight by the courts? How should that be 

balanced with concern for Congress’s position on 

discrimination?
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Good intent or absence of discriminatory intent does 

not redeem employment procedures or testing mecha-

nisms that operate as “built-in head winds” for minority 

groups and are unrelated to measuring job capability.

The facts of this case demonstrate the inadequacy 

of broad and general testing devices as well as the

infirmity of using diplomas or degrees as general mea-

sures of capability. History is filled with examples of 

men and women who rendered highly effective perfor-

mance without the conventional badges of accomplish-

ment in terms of certificates, diplomas, or degrees. 

Diplomas and tests are useful servants, but Congress has 

mandated the commonsense proposition that they are not 

to become masters of reality.

Nothing in the act precludes the use of testing or 

measuring procedures; obviously they are useful. What 

Congress has forbidden is giving these devices and 

mechanisms controlling force unless they are demon-

strably a reasonable measure of job performance. Con-

gress has not commanded that the less qualified be 

measured or preferred over the better qualified simply 

because of minority origins. Far from disparaging job 

qualifications as such, Congress has made such quali-

fications the controlling factor, so that race, religion, 

nationality, and sex become irrelevant. What Congress 

has commanded is that any tests used must measure the 

person for the job and not the person in the abstract. 

REVERSED.

Case Questions
 1. Does this case make sense to you? Why? Why not?

2. The Court said the employer’s intent does not matter 

here. Should it? Explain.

3. What would be your biggest concern as an employer 

who read this decision?

Connecticut v. Teal 

Unsuccessful black promotion candidates sued the employer for race discrimination. The employ-

ees alleged that even though the employer’s final promotion figures showed no disparate impact, the 

employer’s process of arriving at the bottom-line figures should be subject to scrutiny for disparate 

impact. The Supreme Court agreed.

Brennan, J.

Black employees of a Connecticut state agency were 

promoted provisionally to supervisors. To attain per-

manent status as supervisors, they were first required 

to receive a passing score on a written examination. 

There was a disparate impact, in that blacks passed at a 

rate of approximately 68 percent of the passing rate for 

whites. The black employees who failed the examina-

tion were thus excluded from further consideration for 

permanent supervisory positions. They then brought an 

action against the state of Connecticut and certain state 

agencies and officials, alleging violation of Title VII of 

the Civil Rights Act of 1964 by requiring, as an absolute

condition for consideration for promotion, that applicants 

pass a written test that disproportionately excluded blacks 

and was not job related. Before trial, Connecticut made 

promotions from the eligibility list, with an overall result 

that 22.9 percent of the black candidates were promoted 

but only 13.5 percent of the white candidates—thus no 

disparate impact resulted from the final promotions.

We consider here whether an employer sued for 

violation of Title VII of the Civil Rights Act of 1964 

may assert a “bottom-line” theory of defense. Under 

that theory, as asserted in this case, an employer’s acts 

of racial discrimination in promotions effected by an 

examination having disparate impact would not render 

the employer liable for the racial discrimination suffered 

by employees barred from promotion if the “bottom-

line” result of the promotional process was an appropri-

ate racial balance. We hold that the “bottom line” does 

not preclude employees from establishing a prima facie 

case, nor does it provide the employer with a defense to 

such a case.

A nonjob-related test that has a disparate racial 

impact, and is used to “limit” or “classify” employees,

Case5
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is “used to discriminate” within the meaning of

Title VII, whether or not it was “designed or intended” 

to have this effect and despite an employer’s efforts to 

compensate for its discriminatory effect.

Employee’s claim of disparate impact from the exam-

ination, a pass-fail barrier to employment opportunity, 

states a prima facie case of employment discrimination 

under Title VII despite their employer’s nondiscriminatory

“bottom line,” and that “bottom line” is no defense to this 

prima facie case.

Having determined that employees’ claim comes 

within the terms of Title VII, we must address the

suggestion of the employer and some 

[“friends of the court”—nonparties who wish to have 

their positions considered by the Supreme Court in its 

deliberation of an issue] that we recognize an exception, 

either in the nature of an additional burden on employees 

seeking to establish a prima facie case or in the nature of 

an affirmative defense, for cases in which an employer 

has compensated for a discriminatory pass-fail barrier by 

hiring or promoting a sufficient number of black employ-

ees to reach a nondiscriminatory “bottom line.” We reject 

this suggestion, which is in essence nothing more than a 

request that we redefine the protections guaranteed by 

Title VII.

Section 703(a)(2) prohibits practices that would 

deprive or tend to deprive “any individual of employment 

opportunities.” The principal focus of the statute is the 

protection of the individual employee, rather than the 

protection of the minority group as a whole.

The Court has stated that a nondiscriminatory “bot-

tom line” and an employer’s good-faith efforts to achieve 

a nondiscriminatory workforce might in some cases 

assist an employer in rebutting the inference that par-

ticular action had been intentionally discriminatory: 

Proof that a workforce was racially balanced or that it 

contained a disproportionately high percentage of minor-

ity employees is not wholly irrelevant on the issue of 

intent when that issue is yet to be decided. But resolution 

of the factual question of intent is not what is at issue 

in this case. Rather, employer seeks simply to justify

discrimination against the employees on the basis of their 

favorable treatment of other members of the employees’ 

racial group. Under Title VII, a racially balanced work-

force cannot immunize an employer from liability for 

specific acts of discrimination.

It is clear beyond cavil that the obligation imposed 

by Title VII is to provide an equal opportunity for each 

applicant regardless of race, without regard to whether 

members of the applicant’s race are already proportion-

ately represented in the workforce.

Congress never intended to give an employer license 

to discriminate against some employees on the basis of 

race or gender merely because he favorably treats other 

members of the employees’ group. In sum, the employ-

er’s nondiscriminatory “bottom line” is no answer, under 

the terms of Title VII, to the employees’ prima facie 

claim of employment discrimination. AFFIRMED and 

REMANDED.

Case Questions
1. After being sued but before trial, why do you think 

that the agency promoted a larger percentage of 

blacks than whites when a larger percentage of whites 

actually passed the exam?

2. Should the employees have been allowed to sue if the 

bottom line showed no discrimination?

 3. How could the employer here have avoided liability?

Ali v. Mount Sinai Hospital 

An employee sued the employer for racial discrimination in violation of Title VII, for discriminatory 

enforcement of the employer’s dress code. She alleged she was disciplined for violating the code but 

whites were not. The court found that the employee had offered no evidence of discriminatory enforce-

ment, so the court had no choice but to find in favor of the employer.

Case6
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It is undisputed that, at all relevant times, the Hospital 

had a detailed three-page dress code for all of its nurs-

ing department staff, including unit clerks. It expressly 

provided that “the style chosen be conservative and in 

keeping with the professional image in nursing” and 

that the “Unit clerks wear the blue smock provided by 

the Hospital with conservative street clothes.” The wear-

ing of boots, among other items of dress, was expressly 

prohibited. With regard to hair, the dress code provided 

that “it should be clean and neatly groomed to prevent

interference with patient care” and only “plain” hair bar-

rettes and hairpins should be worn. As plaintiff acknowl-

edges, “The hallmark of said code was that the staff 

had to dress and groom themselves in a conservative 

manner.”

It is also undisputed that Ms. Ali violated the dress 

code. Ms. Ali reported to work at the CSICU wearing 

a red, three-quarter length, cowl-necked dress and red 

boots made of lycra fabric which went over her knees. 

Over her dress, Ms. Ali wore the regulation smock pro-

vided by the Hospital. She wore her hair in what she says 

she then called a “punk” style. She now calls it a “fade” 

style, which she describes as an “Afro hairstyle.” It was 

shorter on the sides than on the top and was in its natu-

ral color, black. According to Dr. Shields, Ms. Ali’s hair 

was not conservative because it “was so high” and “you 

noticed it right away because it was high and back behind 

the ears and down. It certainly caused you to look at her. 

It caused attention.” Deposition of Dr. Elizabeth Shields: 

Her hair “had to be at least three to five inches high down 

behind her ears.” This description by Dr. Shields has not 

been disputed.

According to the employee, Dr. Shields approached 

her and asked her to look in the mirror and see what 

looks back at her. Ali responded that she looked beau-

tiful. Ms. Ali testified that Dr. Shields told her that

“I belong in a zoo, and then the last thing she said was I 

look like I [am] . . . going to a disco or belong in a disco 

or something to that effect.” Dr. Shields testified: “I told 

her about the whole outfit. She had red boots, red dress, 

in the unit. This is the post open heart unit. People come 

out of here after just having cracked their chest. We were 

expected to be conservative.”

Title VII makes it an unlawful employment practice for 

an employer “to fail or refuse to hire or to discharge any 

individual, or otherwise to discriminate against any indi-

vidual with respect to his compensation, terms, conditions, 

or privileges of employment, because of such individual’s 

race, color, religion, sex, or national origin. . . .” Defen-

dants seek summary judgment dismissing the complaint 

on the ground that plaintiff cannot make a prima facie 

showing that they engaged in discriminatory conduct.

To establish a prima facie case of individualized dis-

parate treatment from an alleged discriminatory enforce-

ment of the dress code, plaintiff must show that she is a 

member of a protected class and that, at the time of the 

alleged discriminatory treatment, she was satisfactorily 

performing the duties of her position. This she has done. 

However, her prima facie showing must also include a 

showing that Mount Sinai Hospital had a dress code and 

that it was applied to her under circumstances giving rise 

to an inference of discrimination.

Reviewing all of the evidence submitted on the 

motion, employee does not raise an issue of fact as to 

whether the enforcement of the code against her was 

discriminatory. There is no dispute that employee was in 

violation of the dress code. Her claim is that the dress 

code was enforced against her but not against others, 

who also violated its requirements, but were not black. 

The problem is the utter lack of evidence supporting this 

position.

Employee offers no evidence that the dress code 

was not enforced against other Hospital employees as 

it was against her. Dr. Shields’ testimony that the dress 

code had been enforced against other nurses was not 

disputed. Although Ms. Ali identified certain caucasian 

women whom she believed were in violation of the code, 

she failed to set forth any evidence to show a lack of 

enforcement.

All that employee’s testimony establishes is that she 

was unaware of the enforcement of the dress code against 

others. Following a full opportunity for discovery, 

employee has not proffered any additional evidence to 

support her claim of disparate treatment. On this record, 

there is no reason to believe that she will be able to offer 

at trial evidence from which a jury could reasonably

Gershon, J.
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conclude that there was racially discriminatory enforce-

ment of the dress code.

It is not enough that Ms. Ali sincerely believes that 

she was the subject of discrimination; “[a] plaintiff is not 

entitled to a trial based on pure speculation, no matter 

how earnestly held.” Summary judgment is appropriate 

here because employee has failed to raise an issue of fact 

as to whether the dress code was enforced against her 

under circumstances giving rise to an inference of dis-

crimination. Motion to dismiss GRANTED.

Case Questions
1. What do you think of the way in which Ali was 

approached by Dr. Shields about her violation of the 

dress code? Does this seem advisable to you?

2. How much of a role do you think different cultural 

values played in this situation? Explain.

3. What can the employer do to avoid even the appear-

ance of unfair enforcement of its dress policy in the 

future?



   Learning Objectives 

 After completing this chapter, you should be able to: 

   Explain why employers might be concerned about ensuring protections 

for equal opportunity during recruitment, in particular. 

   Describe how the recruitment environment is regulated, by both statutes 

and common law. 

   Identify the role that preferential treatment or affirmative action plays in 

today’s recruitment environment. 

. Describe the employer’s opportunities during the information-gathering

process to learn as much as possible about hiring the most effective worker. 

   Explain how the employer might be liable under the theory of negligent 

hiring. 

   Identify the circumstances under which an employer may be responsible 

for an employee’s compelled self-publication, thus liable for defamation. 

   Describe the permissible parameters of noncompete agreements. 

   Provide a clear distinction between arbitration and the standard process 

of litigation of employment disputes. 

   Explain the difference between testing for eligibility and testing for

ineligibility, and provide examples of each.  
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Opening Scenarios

Scenario 1 

Scenario
1

Wendy Swan is asked to fi ll two new posi-

tions at her company. The fi rst requires 

complicated engineering knowledge; the 

second has no prerequisites and no oppor-

tunity for advancement without a college degree. 

Wendy wants to hire younger workers so they will 

be more likely to have a long tenure at the fi rm. The 

advertisement for the positions placed in a newspa-

per of general circulation requests résumés from 

“recent college graduates,” engineering degrees 

preferred. Is Wendy’s fi rm subject to any liability 

based on this advertisement?

Scenario 2 

Scenario
2

Shefali Trivedi is the manager at a large 

food store and has hired many young em-

ployees to work for her on a part-time basis. 

During the past few weeks, she has noticed 

that she is missing a sizable amount of her stock in 

many different areas. She has no idea where to be-

gin a search for suspects but is convinced that it is 

an “inside” job because her security during non-

working hours is excellent. Can she simply notify 

each of her employees that they will all be required 

to submit to a polygraph test to determine who is 

involved, or should she perform additional investi-

gation and use the polygraph test only as a means 

of confi rmation of suspicion?

In addition, Shefali has not yet purchased com-

puterized checkout scanners, and therefore all of 

the product prices must be input by hand to the 

store registers. Shefali has found in the past that 

certain employees are able to perform this task at 

a much more rapid pace than others. To maintain 

store effi ciency, she decides to test all applicants re-

lating to their ability to input prices into the register. 

After administering an on-site timed test, she fi nds 

that 12 white applicants, 2 black applicants, and

1 Hispanic applicant are represented among the 

top 15 performers, in that order of performance.

Shefali has fi ve positions available. Will she be

subject to liability for disparate impact discrimina-

tion if she proceeds to hire the fi ve top performers, 

all of whom are white?

Scenario 3 

Scenario
3

Mark-Jonathan is the supervisor of 12 em-

ployees, most of whom generally perform 

adequate work in conformance with compa-

ny job descriptions and standards. However, 

he has had problems in completing the performance 

appraisals of two employees.

The fi rst employee is Gordy, a young man who 

went through a divorce during the past year. He 

was awarded custody of his children and has had 

a diffi cult time throughout this past year balancing 

his increased familial responsibilities with his job re-

quirements. He has missed several important meet-

ings as a result. Gordy has received two written 

warnings about his inadequate performance, and a 

poor year-end performance appraisal would mean 

an automatic dismissal. However, Mark-Jonathan 

is confi dent that Gordy will be able to successfully 

manage these two priorities in the coming year, if 

only given the chance. Does Mark-Jonathan draft 

an honest appraisal of his past performance with 

the knowledge that it would mean Gordy would 

lose his job according to company policy, or does 

he decide to use his discretion and offer a less-than-

truthful assessment, knowing that it is in the com-

pany’s best interest to retain this employee?

Mark-Jonathan’s dilemma is accentuated by 

the fact that he is to review Julio, an Argentinean 

worker who holds a position similar to Gordy’s. Julio 

is consistently late for work and also has received 

two written warnings about his inadequate perfor-

mance. Mark-Jonathan has no idea why Julio arrives 

late, and, when asked, Julio offers no suffi cient jus-

tifi cation. If Mark-Jonathan writes a performance 

evaluation that highlights this poor behavior, simi-

lar to Gordy’s, and terminates Julio but not Gordy (a 

white male), Mark-Jonathan is concerned about the 

potential for discrimination implications.

      Evolution of the Employment Relationship 
The human resources of a firm are among its most valuable assets; consequently, the 

utmost discretion must be used in their selection process. The law recognizes this and 

permits employers much leeway in choosing, managing, and terminating employees.
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Virtually the only restrictions on the employment relationship are the laws that 

protect certain groups from employment discrimination (as will be discussed). 

History has demonstrated a need for such protection. As we will see, discrimina-

tion in employment, whether intentional or unintentional, is allowed unless it is 

based on or has a different impact on individuals from an impermissible category, 

such as gender, race, and the like. Employers looking for a salesperson may dis-

criminate against applicants who cannot get along well with others; employers hir-

ing computer technicians may discriminate on the basis of computer training; and 

other individuals may be discriminated against for equally permissible reasons. 

(See  Exhibit 3.1 , “Myths about Hiring Your Employee or Getting Your Job.”) 

The focus of this chapter will be on the evolution of the employment relation-

ship, from recruitment of appropriate candidates, through hiring, testing, and per-

formance appraisals. Though the chapter will not reiterate completely the nature 

of Title VII regulation discussed in Chapter 2, it is difficult to discuss the regula-

tion of this evolution without heavily drawing on those parameters. Accordingly, 

we will briefly mention appropriate and applicable laws as they arise, though 

fuller coverage will be given to these issues in the chapters that follow. 

Establishing the employment relationship begins with recruitment. Employers 

use a variety of techniques to locate suitable applicants. Once the employer has a 

group from which to choose, information gathering begins. This stage consists of 

soliciting information from the applicant through forms, interviews, references, 

and testing. Targeting recruitment and selection has been found to be the most 

effective way to reduce employment discrimination charges. While testing will 

be addressed in the following chapter, this chapter will discuss regulation of the 

means by which employers establish the employment relationship.   

  Recruitment 
The first step in the evolution of the employment relationship is the employer’s 

recruitment of the worker. Recruitment practices are particularly susceptible to 

claims of discrimination as barriers to equal opportunity. If applicants are denied 
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Exhibit 3.1 MYTHS about Hiring Your Employee or Getting Your Job

 1. The best way to promote workplace unity is 

to get hiring suggestions only from those who 

already work there.

 2. As long as an advertisement is placed somewhere 

in the city where hiring is to be done, an employer 

cannot be accused of selective recruiting.

 3. The purpose of an interview is for the employer 

to find out information about the employee. 

The employer can hide information about itself.

4. There’s nothing wrong with promoting only 

from within; after all, it raises employee morale 

and encourages devotion.

5. The only problem with nepotism (favoring fam-

ily members in hiring decisions) is that present 

employees may resent the hired family member 

and believe he or she got the job because of the 

familial connection.
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access to employment opportunities on the basis of membership in a protected 

class, they may have a claim against the potential employer for discriminatory 

practice. Recruitment, as with every other phase of the employment process, is 

subject to government regulation, including Title VII of the Civil Rights Act of 

1964, the Rehabilitation Act of 1973 (if a federal agency, employer, or contrac-

tor), the Americans with Disabilities Act of 1990 (if a private-sector employer), 

the Age Discrimination in Employment Act of 1967, the Immigration Reform 

and Control Act of 1986, and various state laws relating to fair employment 

practices.

In part, these statutes require that an employer not only recruit from a diverse 

audience but also design employment announcements that will encourage a 

diverse group of applicants. How does the employer obtain its applicant pool? 

Does it place an advertisement in a local newspaper, advertise on the radio in a 

given neighborhood, ask certain people to submit résumés, ask current employ-

ees for suggestions? Does the advertisement contain gender-specific language 

that would discourage certain groups from applying for the position? Each of 

these possibilities has potential hazards. When the employer utilizes recruitment 

practices that result in an adverse impact on a group protected by antidiscrimina-

tion statutes, that practice may be wrongful even if the employer had no intent to 

discriminate.

   Federal Statutory Regulation of Recruitment 
As mentioned, to prevent liability, employers must be aware of several laws when 

recruiting employees (see  Exhibit 3.2 , “Federal Laws Regulating Recruitment”). 

   Additionally, the EEOC has offered important guidance on disability-related 

inquiries of applicants as well as employees under the Americans with Disabilities 

Act, which is covered in Chapter 12. Prior to an offer of employment, an employer 

may not ask disability-related questions or require any medical examinations, 

even if they are related to the job. However, the EEOC’s Enforcement Guide-

lines offer that an employer may ask whether an applicant will need a “reason-

able accommodation” during the hiring process (e.g., interview, written test, job 

demonstration). The employer also may inquire whether the applicant will need 

a reasonable accommodation for the job if the employer knows that an applicant 

has a disability. If an employer cannot inquire about an applicant’s disability, then 

how would the employer know? Either the disability is obvious or the applicant 

has voluntarily disclosed the information, and the employer reasonably believes 

that the applicant will need a reasonable accommodation. 

The employer must provide a reasonable accommodation to a qualified appli-

cant with a disability even if it believes that it will be unable to provide this indi-

vidual with a reasonable accommodation on the job. According to the EEOC, 

in many instances, employers will be unable to determine whether an individual 

needs reasonable accommodation to perform the job based solely on a request 

for accommodation during the application process, or whether the same type 

or degree of accommodation will be needed on the job as was required for the

application pr ocess.  

LO2LO2
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Exhibit 3.2 Federal Laws Regulating Recruitment

TITLE VII OF THE CIVIL RIGHTS ACT
OF 1964

Section 703(a)(1) It shall be an unlawful employ-

ment practice for an employer to fail or refuse to 

hire. . .any individual or otherwise to discriminate 

against any individual with respect to his [sic] 

compensation, terms, conditions, or privileges of 

employment, because of such individual’s race, 

color, religion, sex, or national origin.

Section 704(b) It shall be an unlawful employ-

ment practice for an employer, . . . to print or 

cause to be printed or published any notice or 

advertisement relating to employment by such an 

employer indicating any preference, limitation, 

specification, or discrimination based on race, 

color, religion, sex, or national origin, except that 

such a notice or advertisement may indicate a 

preference, limitation, specification, or discrimi-

nation based on religion, sex, or national origin 

when religion, sex, or national origin is a bona fide 

occupational qualification for employment.

VOCATIONAL REHABILITATION ACT 
OF 1973 AND THE AMERICANS WITH 
DISABILITIES ACT OF 1990
The Rehabilitation Act and the Americans with 

Disabilities Act, which will be covered in depth in 

Chapter 12, protect otherwise qualified individuals 

with disabilities. The former regulates the employ-

ment practices of federal contractors, agencies, 

and employers, while the latter act applies similar 

standards to private-sector employers of 25 (15, 

effective July 1993) employees or more.

The Rehabilitation Act specifically provides that, 

in connection with recruitment, contractors and 

their subcontractors who have contracts with the 

government in excess of $10,000 must design and 

commit to an affirmative action program with the 

purpose of providing employment opportunities to 

disabled applicants. Affirmative action recruitment 

programs may include specific recruitment plans 

for universities for the disabled, designing positions 

that will easily accommodate a disabled employee, 

and adjusting work schedules to conform to the 

needs of certain applicants.

AGE DISCRIMINATION IN EMPLOYMENT 
ACT OF 1967
All employers of 20 or more employees are subject 

to the act, which prohibits discrimination against 

an individual 40 years of age or older, unless age is 

a bona fide occupational qualification. In addition, 

the act states:

Section 4(e) It shall be unlawful for an employer. . .

to print or publish, or cause to be printed or pub-

lished, any notice or advertisement relating to em

ployment. . . indicating any preference, limitation, 

specification or discrimination based on age.

IMMIGRATION REFORM AND CONTROL 
ACT OF 1986
IRCA is slightly different in its regulation of recruit-

ment. IRCA applies to all employers. IRCA’s pur-

pose is to eliminate work opportunities that attract 

illegal aliens to the United States. With regard to 

discrimination based on national origin, the act 

provides that all employers must determine the eli-

gibility of each individual they intend to hire, prior 

to the commencement of employment. In this way, 

IRCA condones discrimination against illegal aliens 

in recruitment. Note that while IRCA applies to all 

employers, its discrimination provisions apply only 

to those with four employees or more.

  State Employment Law Regulation 
Many states have enacted legislation specifically aimed at expansion of the fed-

eral statutes above. For instance, many states have human rights acts that include 

in their protections the prohibitions against discrimination based on marital status 
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or affinity orientation. The statutes generally establish a state human rights com-

mission, which hears claims brought under the state act. Several other states have 

enacted legislation that closely mirrors Title VII but covers a larger number of 

employers.

    Common Law: Misrepresentations and Fraud 
Employers should be careful of statements and promises made during the recruit-

ment process. A company representative who makes an intentional or negligent 

misrepresentation that encourages an applicant to take a job may be liable to that 

applicant for harm that results. Misrepresentations may include claims regarding 

the terms of the job offer, including the type of position available, the salary to be 

paid, the job requirements, and other matters directly relating to the representa-

tion of the offer. 

To be successful in a misrepresentation action, the applicant must show that the 

employer misrepresented a material fact, either intentionally or with recklessness 

about its truth or falsity; that the applicant reasonably relied on this representation 

in arriving at the decision to accept the offer; and that she or he was damaged by 

this reliance. (See  Exhibit 3.3 , “Common-Law Recruitment Violations.”) 

 For example, assume an applicant is told by her employer at the time when she 

is hired that she will automatically receive a raise at her six-month review. Based 

on this representation, the applicant accepts an offer. Six months pass and she 

does not receive the promised raise. She would be able to sue her employer for the 

misrepresentation that induced her to take the job. 

Additionally, the misrepresentation need not actually be a false statement: 

Where a statement creates a false impression, the employer also may be liable 

for fraud. Or, where the employer is aware that the applicant is under a mistaken 

belief about the position or the company, the employer’s silence may constitute 

misrepresentation.

Where the employer hides certain bits of information, the employer’s silence 

may again be considered misrepresentation. For instance, suppose an employer 

needs someone to serve as an assistant to the president of the company. The presi-

dent has a reputation for being unpleasant to his assistants and for constantly 

firing them. The employer, therefore, solicits applications for a general adminis-

trative position, “with specific duties to be assigned later,” knowing the hiree will 

spend the majority of the time working for the president. 

Someone applies for the job and states during his interview that he would like 

the position and says he is glad that it is not the assistant-to-the-president position 

for which they were interviewing last month. He is hired, and, even though he 

has an excellent offer from another company for more money, decides to take the 

job because he likes the work environment. Later he is told that he will be spend-

ing a large part of his workday with the president. The employee could sue the 

employer for misrepresentation, even though the employer did not respond to his 

statement about the president during the interview. 

Employers also may be liable for fraud in recruitment when misstatements are 

used to discourage potential applicants from pursuing positions. For instance, an 
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Exhibit 3.3 Common-Law Recruitment Violations

FRAUD
 1. Misrepresentation

 2. Of a material fact

 3. With the intent to deceive or recklessness about 

truth or falsity

 4. On which the applicant reasonably relies

 5. To her or his detriment

MISREPRESENTATION
 1. False statement.

 2. True statement creating a false impression.

 3. Silence where:

 • It is necessary to correct applicant’s mis-

taken belief about material facts.

 • There is active concealment of material 

facts.

 • It is necessary to correct an employer’s 

statement that was true at the time made 

but subsequently became false.

MATERIAL FACTS
 1. Statement of fact

 2. Which will influence

3. A reasonable person

 4. Regarding whether to enter into a contract

Note that opinions are not material facts because 

it would be generally unreasonable to rely fully on 

the opinion of another in arriving at a decision.

employer who wishes to maintain a male-dominated workforce may intentionally 

present an excessively negative image of the position or the company in an effort 

to persuade females not to apply. If all candidates are offered the same informa-

tion, there may be no basis for a discrimination claim. However, if only the female 

applicants receive this discouraging outlook, the practice presents to the female 

applicants a “chilling” effect and the employer may be subject to claims of gender 

discrimination.

  Application of Regulation to Recruitment Practices 

Statutes and the common-law claim of fraud protect applicants from discrimina-

tory recruitment practices, ranging from a refusal to interview Latinos to a job 

notice that is posted only in the executive suite where it will be seen primarily by 

white males. Assume, for instance, that an employer advertises in a newspaper 

that is circulated in a neighborhood that has an extremely high Asian population 

with very few other minorities represented; also, that the employer can expect to 

see almost all of its applications from Asians and few, if any, applications from 

other groups. While there may be no intent to discriminate, the effect of the prac-

tice is an unbalanced workforce with a disparate impact on non-Asians. 

In connection with scenario 1  , recall that Wendy is concerned about placing 

an advertisement requesting résumés from “recent college grads.” Older workers 

may claim that they are discouraged from applying due to the language—they 

are less likely to be “recent” college grads. On the other hand, language such as 

this does not constitute a  per se violation. Instead, the applicant would have to 

establish a prima facie case of age discrimination. Though terminology such as 

Scenario
1

Scenario
1
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this seems to be a minor concern to some, courts have found that it may lead to 

a belief that stereotyping or pigeonholing of one gender or a certain age group 

in certain positions is condoned by the law. Consider Dominick’s supermarket’s 

experience when it named the second-in-command of its deli section the “Sec-

ond Deli Man,” notwithstanding whether the person was male or female. Maybe 

someone at Dominick’s noticed the inconsistency this might create, but probably 

no one expected a class-action suit by 1,500 women alleging gender discrimina-

tion! While this was only one of numerous pieces of evidence, it may have made 

a difference in encouraging a settlement.  

The same discriminatory effect may occur where an employer obtains its 

new employees from referrals from within its own workforce, or “word-of-

mouth” recruiting. Generally most people know and recommend others simi-

lar to themselves. Word-of-mouth recruiting generally results in a homogeneous 

workplace.

This type of recruiting is not necessarily harmful where precautions are taken 

to ensure a balanced applicant pool or where it is necessary for ensuring hire 

of the safest and most competent workers. Benefits to this type of recruitment 

include the preliminary screening accomplished by the current employees before 

they even recommend the applicant for the position, and the propensity for long-

term service and loyalty among the new hires. Since they already have bonds to 

the company, a family attitude toward the firm, resulting in increased productiv-

ity, is more easily developed. In fact, a 2001 survey by the Society for Human 

Resource Management found that almost 70 percent of respondents considered 

employee referral programs more cost-effective than other recruiting methods. 1

But consider how this might lead to liability under Title VII.       

The first two cases at the end of the chapter present the court’s analysis of word-

of-mouth recruiting efforts,    and

  Consider the distinction between    and

  in the context of word-of-mouth recruiting. What are the questions a 

court must answer to determine if word-of-mouth recruiting results in disparate 

treatment? Could word-of-mouth recruiting ever lead to liability for disparate 

impact? The    case   addresses this issue through an 

extensive analysis and application of both disparate treatment and disparate impact 

theories. In     the same court (the Seventh 

Circuit) explores the implications of its holding on a small Korean janitorial firm. 

As you will see by the conclusion in that case, the Seventh Circuit apparently

grew frustrated with the EEOC’s conception of “disparate impact” and even sug-

gested that the defendant consider suing to recoup its fees based on

prosecution.

  is the practice of hiring members of the same family, and some employ-

ers rely on this to locate the most appropriate candidates. Such employers theorize 

Case1Case1

Case2Case2
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that, if the mother and the firm are a “good fit,” then the daughter also may work 

out well. Therefore, the least costly method of locating additional employees may 

be to ask current employees whether their family members may be interested in 

a position. This practice also results in homogeneity, as the company becomes a 

conglomerate of a number of homogeneous families, with the greatest likelihood 

of discrimination resulting from a disparate impact. 

Nepotism policies are not, per se, illegal. When an employee or applicant chal-

lenges the policy, the court will determine whether it has an adverse impact on 

a protected class. If so, it will be found illegal unless the employer has a strong 

justification in favor of its business necessity. 

An anti-nepotism policy (one stating that the company will    hire family 

members) also may be discriminatory where it is not applied across the board. 

For example, if the anti-nepotism policy provides that a wife may not be hired 

if her husband is a current employee, but does not provide the parallel provi-

sion prohibiting the hiring of husbands of current employees, the policy may be 

discriminatory. Similar problems exist where the policy is enforced only at one 

level of the company. Where the line workers in a firm are primarily Hispanic 

and management is primarily white, an anti-nepotism policy for line workers that 

does not apply to management would result in disparate impact. 

Courts have consistently upheld general anti-nepotism policies that provide 

that the company will not hire the    of a current employee, as long as there 

is no evidence of disparate impact or the policy applies to employees at all levels 

of e mployment.  

While promoting from within the company is not in and of itself illegal, it also 

has the potential for discriminatory results, depending on the process used and 

the makeup of the workforce. Some employers use a secretive process, quietly 

soliciting interest in a position from a few upper-level employees selected on 

recommendations from their supervisors. The employer then conducts interviews 

with the candidates and extends an offer. After the employee accepts the offer, a 

notice is posted announcing the promotion. If women and minorities are not well 

represented in a firm, such a process may result in a disparate impact against 

them, even where the purpose of the employer is merely to locate and promote the 

most qualified candidate. 

Employers are more likely to post a notice of position availability in which 

all employees are offered the opportunity to compete for open positions. The 

employer is less vulnerable to attack for discriminatory policies as long as the 

workforce is relatively balanced so there is equal employment opportunity.  

Employers may decide to conduct recruiting at a university or high school. Simi-

lar precautions must be taken to attract diverse applicants in a locale that may be 

either purposefully or unintentionally uniform. The same effect may result when 

an employer recruits with a preference for experienced applicants for entry-level
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jobs—for instance, recruiting firefighters and specifying a preference for appli-

cants with experience in volunteer fire departments. The court held that this 

recruitment practice was wrongful because volunteer fire departments tended to 

be hostile to minorities and to women as firefighters. Preference for firefighters 

with this experience, therefore, would lead to few, if any, women and minori-

ties being hired. Employers should be aware of the effects of the composition of 

their workforce on women and minorities and the effects of the sources of their 

recruitment.  

Recruiting may not be necessary where the company is constantly receiving unso-

licited applications. Depending on the profession, potential employees may send 

their résumés to prospective employers in hopes of locating an open position, or 

of persuading them to create one. While this strategy may be effective in locating 

employees and reducing costs of actual formal recruiting, the company may find 

that its reputation attracts only one type of employee, while others are intimidated 

by, are unaware of, or are uninterested in the firm. Equal employment opportunity 

is again lost.  

While selecting an appropriate source from which to choose applicants is cru-

cial, it is also important to fashion the process to encourage diverse applicants. 

For instance, an advertisement that requests “recent college grads” may discour-

age older workers from applying and result in an adverse impact on them. Or a 

job announcement that states the employer is looking for “busboys” or “service-

men” may deter females from applying. Other terms that at first appear innoc-

uous are discouraging to one group or another as well, including “draftsman,” 

“saleswoman,” “repairman,” “waiter,” “host,” and “maid.” The announcement or 

solicitation should invite applications from all groups and should not suggest a 

preference for any one class of individual.  

Since applicants acquire certain rights simply by virtue of being applicants (such 

as the right under Title VII to sue for discrimination if rejected for inappropriate 

reasons), it is critical to control the processing of applications. If, for instance, 

you receive an inquiry by e-mail from the daughter of one of your friends, does 

this constitute an application? Is this woman an applicant? If you are not involved 

in this hiring process, the best response may be simply to leave the e-mail or 

attached résumé unopened (if possible!) and to forward it to the appropriate 

human resources individual. 

Once an application is received, federal employers or contractors have a duty 

to keep records and collect information regarding compliance with selection or 

affirmative action requirements and other obligations. Other employers should 

retain this information as well, since (1) some statutes have record-keeping 

requirements, such as the Age Discrimination in Employment Act and (2) one 



Chapter Three 127

of the ways to refute an applicant’s claim of discrimination is through statistical 

analysis of the applicant pool. 

Since “applicant” is not defined by any of the enforcement bodies such as the 

EEOC or Department of Justice, it is a good idea for employers to do so for them-

selves. This definition could be useful in later litigation, if the situation arises. 

One example of a definition of an applicant is anyone who fills out one of the 

company’s application forms. Those who do not fill out the prescribed form are 

  considered applicants. In this way, the firm has greater control over this pool 

and, t herefore, o ver i ts o bligations.     

  Preferential Treatment 
Preferential treatment, or more generally affirmative action, may be required by 

federal law depending on the employer, on the number of employees, and on the 

type of position available. This chapter will introduce the regulation of preferen-

tial treatment under various statutes, while the later chapter on affirmative action 

will address the substantive questions surrounding the extent to which employers 

have satisfied the requirements discussed here. 

The difference between    and affirmative action, as those 

terms are used in this section, is that preferential treatment means simply a prefer-

ence offered to members of a certain class that is not offered to members of other 

classes;   provides for the most equal opportunity possible to 

members of various groups historically not having been provided equal oppor-

tunity, and may include preferential treatment, education programs, referral ser-

vices, or pre-employment preparation or training for certain groups. 

 Title VII does not require that preferential treatment be given to any specific 

protected class. In fact, the statute states that preferential treatment cannot be used 

to remedy the existing number or percentage imbalance of a protected group. 

However, if a protected group has been discriminated against by the employer, the 

employer can consider this as a    in its hiring decision. Title VII states: 

 Nothing in this title shall be interpreted to require any employer . . . to grant pref-

erential treatment to any individual or to any group because of the race, color, 

religion, sex, or national origin of such individual or group on account of an imbal-

ance which may exist with respect to the total number or percentage of persons of 

any race, color, religion, sex or national origin employed. . . in comparison with 

the total number or percentage of any persons of such race, color, religion, sex or 

national origin in any community. [Section 703(j).]  

The Rehabilitation Act requires affirmative action programs for the employ-

ment of employees with disabilities, though not specifically preferential treatment. 

The act distinguishes between small contractors, those with contracts between 

$2,500 and $50,000, and large contractors, those with contracts of $50,000 or 

more. The action required of the smaller employer is limited to posting notices of 

the obligation to be nondiscriminatory in its hiring practices. The larger employer 

must maintain a more specific written action plan, including a review of job 

LO3LO3
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requirements to confirm that those requirements acting as barriers to applicants 

with disabilities are actually job-related; a commitment to making reasonable 

accommodations for those employees who require them; recruitment at institu-

tions that train individuals with disabilities; and other activities that, collectively, 

demonstrate the employer’s commitment to hiring employees with disabilities. 

The Vietnam Era Veterans’ Readjustment Assistance Act of 1974 provides that 

government contractors with contracts of $10,000 or more must undertake affir-

mative action programs for the purpose of employing and advancing disabled and 

qualified veterans who were on active duty between August 5, 1964, and May 7, 

1975. Similar to the Rehabilitation Act, those contractors who have contracts of 

$50,000 or more must design and maintain a written affirmative action program. 

Executive Order 11246, as amended, regulates the activities of those who 

have contracts of $10,000 or more with the federal government. The order was 

signed before Title VII was enacted and requires similar employment actions (i.e., 

the order prohibits a covered employer from basing any employment decision 

on race, color, religion, sex, or national origin). Contractors with contracts of 

over $50,000 must design and implement affirmative action programs whenever 

women or minorities are “underutilized,” or underrepresented, in the workforce. 

  is defined by Revised Order No. 4 as “having fewer minorities 

or women in a particular job group than would reasonably be expected by their 

availability.” The plan also must establish timetables for elimination of the dispar-

ity and address the satisfaction of these goals in the program. 

 Finally, the Civil Service Reform Act of 1978 provides that all federal gov-

ernment agencies implement programs designed to create “a federal workforce 

reflective of the Nation’s diversity.” This general statement of intent provides the 

basis for involuntary affirmative action programs, discussed in the affirmative 

action chapter. 

The Office of Federal Contract Compliance Programs (OFCCP), which admin-

isters the Executive Order, offers several recruitment suggestions to ensure that an 

affirmative action program does not unduly discriminate in reverse (i.e., discrimi-

nate against white males in favor of minorities and women). For instance, the 

OFCCP recommends that the employer obtain applicant referrals from a medley 

of organizations that would likely be able to refer minorities or women, such as 

the Job Corps, the Urban League, the National Organization for Women, and the 

Professional Women’s Caucus. It is further recommended that the organization 

invite a representative of these groups to the place of employment and instruct the 

representatives regarding the necessary requirements for each available position, 

as well as the formal recruiting and referral procedures. Women and minorities 

within the company also may be a valuable source of applicant referrals, and such 

referrals should be encouraged. Finally, inclusion of current female and minority 

employees in the recruitment process is essential.   
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  Information Gathering and Selection 
Once the employer has recruited a group of applicants, on what basis does the 

employer reach a final conclusion regarding the employment of any given applicant? 

The next step is for the employer to weigh the appropriateness of the applicant—

given her or his experience, education, fit with the company, and other information 

gained through interviews, reference checks, testing, and application forms—with 

the needs of the company and any negative information on the candidate discov-

ered in the course of the information gathering. Gathering this information is a 

timely, yet important, process that is subject to suspicion by applicants as a result 

of its potential for the invasion of privacy and discriminatory treatment. While the 

extent to which an employer is prohibited from delving into private information 

about an employee on the basis of invasion of privacy is discussed in the chapter 

on privacy, this section will examine the information that the employer may or 

may not obtain based on a potential for discrimination.  

   The Application Process 
The hiring process usually begins with an application for employment. Most of us 

at some point have filled out an employment application. Did you ever stop to think 

about whether the employer actually had a right to ask these questions? Under most 

circumstances, the application requests information that will serve as the basis for 

screening out applicants because of education or experience requirements. Ques-

tions that are business related and used for a nondiscriminatory purpose are appro-

priate. The form will generally ask for name, address, educational background, work 

experience, and other qualifications for the position; but it may additionally request 

your date of birth, nationality, religion, marital status, children, or ethnicity. 

   There are only a few questions that are strictly prohibited by federal law from 

being asked on an application and during the interview process. Any questions 

concerning disability, specific health inquiries, and workers’ compensation his-

tory are prohibited by the Americans with Disabilities Act of 1990. Other ques-

tions regarding age, sex, religion, marital status, nationality, and ethnicity are 

not prohibited by federal law, but they are dangerous. Questions relating to these 

areas must be related to the position for which the applicant applies in order for 

an employer to be able to ask such questions. If they are not related and it can 

be shown these inquiries are being made to discriminate against applicants, the 

employer could be facing liability. Furthermore, even if the employer does not 

base its employment decision on the responses of these inquiries, where the selec-

tion process results in a disparate impact against a protected group, the employer 

also could be liable. 

Nevertheless, research has shown that companies frequently violate guide-

lines promulgated by the EEOC regarding appropriate application and interview

LO4LO4
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questions. You may even be thinking right now that you have answered these

questions on some form in the past. The areas of inquiry that are most often vio-

lated include education (where not business justified and where questions relate to 

religious affiliation of the school, and so on), arrest records, physical disabilities, 

and age. Even the most innocuous remark may be inappropriate. For instance, 

an employer is advised not to ask questions regarding the name of the applicant, 

other than what it is (it may be perceived as national origin discrimination). Ques-

tions relating to other names by which the applicant may be known are proper, 

while questions regarding the origins of an interesting surname or whether it is a 

maiden name are improper (it may be perceived as marital status discrimination). 

Moreover, while most applicants are used to filling in the response to a ques-

tion regarding gender on an application, an employer actually has no right to that 

knowledge unless gender is a bona fide occupational qualification. As hair and 

eye color may lead to an inference regarding the applicant’s race or color, these 

questions, too, may be inappropriate, but not per se illegal if it is a bona fide 

qualification.  

  The Interview 
The second step in the process is usually an interview with a representative of the 

employer. Discrimination may occur during the interview in the same manner in 

which it is present on application forms. If it would be improper to ask a question on 

the application, it is just as improper to ask for the same information in an interview. 

Questions are not the only source of discrimination during an interview. In a 

recent study conducted by the Urban Institute, researchers found that black appli-

cants were treated more harshly during interviews than white applicants with identi-

cal qualifications. Researchers submitted pairs of applications of black and white 

applicants for available positions. The researchers found that blacks were treated 

more favorably than whites in 27 percent of the interview situations, while they 

were treated less favorably than whites in half of the interviews. Black applicants 

suffered greater abuses, including longer waiting times, shorter interviews, and 

being interviewed by a greater number of individuals. White applicants were found 

to be more likely to receive a job offer. All of this occurred under controlled circum-

stances where the applications of the pairs were kept equal in terms of qualifica-

tions and experience. An interview, therefore, must be nondiscriminatory not only 

in terms of the information solicited but also in terms of the process in which it is 

conducted. 

There are four areas of potential problems in connection with the interview. 

First, the employer must ensure that the interview procedures do not discourage 

women, minorities, or other protected groups from continuing the process. Sec-

ond, employers should be aware that all-white or all-male interviewers, or inter-

viewers who are not well trained, may subject the employer to liability. Third, 

the training of the interviewers is crucial to avoid biased questions, gender-based 

remarks, and unbalanced interviews. Fourth, the evaluation of the applicant sub-

sequent to the interview should follow a consistent and evaluative process rather 

than reflect arbitrary and subjective opinions. 
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Exhibit 3.4 Pre-employment Inquiry Guidelines

Acceptable Subject Unacceptable

“Have you ever used another 

name?”

Name “What is your maiden name?”

“Can you, after employment, submit 

verification of your legal authoriza-

tion to work in the United States?” 

or statement that such proof may be 

required after a decision is made to 

hire the candidate

Citizenship “Are you a U.S. citizen?”; citizenship of 

spouse, parents, or other relative; birthplace 

of applicant, applicant’s parents, spouse, or 

other relative; requirements that applicant 

produce naturalization papers, alien card, 

etc., prior to decision to hire applicant.

Questions as to languages applicant 

reads, speaks, or writes, if use of a 

language other than English is rel-

evant to the job for which applicant 

is applying

National origin Questions as to nationality, lineage, ances-

try, national origin, descent, or parentage 

of applicant, applicant’s parents, or spouse; 

“What is your native language?”; “What 

language do you use most?”; “How did you 

acquire the ability to speak [language other 

than English]?”

Statement of company policy 

regarding work assignment of 

employees who are related.

Sex, family Number and/or ages of children or depen-

dents; provisions for child care; “Are you 

pregnant?”; “Are you using birth control?”; 

spouse’s name or contact information.

“Can you perform [specific job-

related tasks]?”

Physical or

mental disability

“Are you in good health?”; “Have you ever 

received workers’ compensation?”; “Do you 

have any disabilities?”

Statement by employer of regular 

days, hours, or shifts to be worked

Religion Religious days observed; “Does your religion 

prohibit you from working weekends or 

holidays?”
 

 Source: Adapted from State of California Department of Fair Employment and Housing DFEH-161 (rev. 12/93).

Exhibit 3.4, “Pre-employment Inquiry Guidelines,”  offers guidance on devel-

oping acceptable questions for an interview. Questions should be uniformly 

applied to all applicants.  

  Background or Reference Check, Negligent Hiring 
Once the applicant has successfully completed the interview process, the next 

step for the employer is to check the applicant’s background and references. 

This is how the employer discovers whether what is contained in the applica-

tion and what is said during the interview are true, and whether there is any 

additional information that might be relevant to the person’s employment. The 

  found that 80 percent of job applications contain false

Exhibit 3.4 Pre-employment Inquiry GuidelinesExhibit 3.4 Pre-employment Inquiry GuidelinesExhibit 3.4 Pre-employment Inquiry GuidelinesExhibit 3.4 Pre-employment Inquiry GuidelinesExhibit 3.4 Pre-employment Inquiry GuidelinesExhibit 3.4 Pre-employment Inquiry Guidelines
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Exhibit 3.5 Tips for Tracing Lies

20 TIPS FOR CATCHING RÉSUMÉ FRAUD

   1. Carefully note the order of the material given 

on the résumé. What’s given up front is gener-

ally what the applicant wishes to emphasize. 

But what’s hidden below may well be more 

revealing.

   2. Concentrate on the most important points 

in the applicant’s résumé. Diverting attention 

to too many insignificant details draws focus 

away from key areas.

   3. Does the applicant’s history follow a logical 

sequence? For example, has there been a con-

sistent upward progression during the career? 

Or has there been a downward trend? People 

don’t tend to leave better jobs for poorer 

ones.

   4. Look for conflicting details or overlapping 

dates.

   5. Look for gaps in dates. It’s common for appli-

cants who wish to cover something up to try 

to omit it.

   6. Look for omissions of any kind.

   7. Pay attention to what the applicant doesn’t say 

as much as to what he or she does say. You’ll 

probably find the most valuable information 

in those areas your applicant doesn’t want to 

discuss.

   8. Get particulars about various subjects. For 

example, if the applicant says he or she stud-

ied business at Harvard, find out what courses 

he or she took. Casually ask some questions 

about the campus or physical environment—

just to determine if he or she really was there. 

People who are dishonest will probably stum-

ble on questions like those.

   9. Be sure to discuss all key points.

 10. Question the applicant about details as you 

review the résumé. It will be much harder for 

him or her to remember false information.

11. Probe the applicant’s reasons for leaving past 

jobs, or for jumping from school to school.

12. How quick and sharp are the applicant’s 

answers? Do they sound rehearsed? An honest 

person has no need to hesitate or rehearse.

13. Does the applicant look you in the eye? Notice 

body language.

14. Ask the applicant if he or she minds if you ver-

ify information. Then assure him or her that 

you will need to verify every detail. Imposters 

likely will drop out at that point.

15. Ask colleagues to sit in on your interview. 

Your associates may catch vital signs or details 

that you might miss. They also might think of 

revealing questions to ask.

16. When confirming information by phone, begin 

by asking for the company operator. That will 

help you be sure that the place you’re calling 

is a genuine company. Then move on to the 

personnel department, and then to the par-

ticular manager indicated.

17. Send something in the mail. That will enable 

you to determine if the address given is 

genuine.

18. Ask references you’re given for other refer-

ences. The applicant is bound to provide only 

favorable references. But those sources may be 

aware of others.

19. If the applicant sought the help of a résumé 

service or other career placement service, ask 

him or her why. The reasons may be legiti-

mate. But they also may be revealing.

20. If the résumé isn’t very clear, or if it has been 

produced by a professional service, consider 

asking the applicant to redo it in his or her 

own way.

Source: Workforce Online, reprinted from Christopher J.
Bachler, Personnel Journal 74, no. 6 (June 1995), p. 55.
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information regarding prior work history, while 30 percent of the information 

related to educational background is false. On the other hand, as job responsibili-

ties decrease, the employer is less likely to verify all of the information provided 

by the applicant. A check, therefore, is crucial to verify the information given on 

the application and  in the interview. (See  Exhibit 3.5 , “Tips for Tracing Lies.”) 

It is important, as well, to ensure that there is no information that, if discov-

ered, would disqualify the applicant from employment or could subject other 

employees, clients, or customers to a dangerous situation. That type of informa-

tion also could subject the employer to a claim of    negligent hiring    ,  recognized 

as a cause of action in at least 47 states.2     For these reasons, employers may verify 

not only education and experience, but also driving records, credit standing, refus-

als of bonds, or exclusion from government programs. An employer is liable for 

negligent hiring where an employee causes harm that could have been prevented 

if the employer had conducted a reasonable and responsible background check 

on the employee; in other words, when the employer knew or should have known 

that the worker was not fit for the job. The person injured may claim that the    
negligence    of the employer placed the employee in a position where harm could 

result, and, therefore, the employer contributed to that harm (see  Exhibit 3.6 , 

“Grounds for Negligent Hiring Claim”). As will be discussed in greater detail in 

Chapter 15 workers are murdered at work each week in America, while 1,800 suf-

fer same type of assault.  3   Since 30 percent of workplace attacks are committed by 

co-workers or former co-workers, this is a critical area of caution.4

 For instance, in one case an applicant for an over-the-road truck driving position 

had a criminal record for rape and sexual misconduct, but no driving violations. How-

ever, the applicant stated on his application that he had no prior criminal convictions 

or traffic offenses. The employer verified the statement regarding traffic offenses and 

found it to be true but did not investigate the statement regarding criminal convic-

tions. The applicant was hired by the employer. While on a scheduled work route for 

the employer, he picked up a hitchhiker and raped her. The victim sued the employer 

for negligent hiring since the employer was shown to be aware that truck drivers pick 

up hitchhikers but neglected to ensure that its truck drivers were harmless. 

In another case, VIP Companion Care reached a settlement with the New York 

attorney general after it was found to have hired workers with criminal histories 

to provide companion care in the homes of aged and infirm clients. One of these 

workers later stole the credit card of an elderly woman for whom she was car-

ing. As part of its settlement, VIP was required to conduct criminal background 

checks of all of its employees, as well as pay restitution, fines, and penalties. 

An additional wrinkle is added in the case of temporary or contingent work-

ers. Employers often hire their workforce from temporary employment agencies, 

which have engaged in background screening of the worker on their own. It is 

arguable that an employer must ensure the reasonableness and diligence of these 

third-party checks to be sufficiently insulated from liability for negligently hiring 
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Exhibit 3.6 Grounds for Negligent Hiring Claim

To state a claim for negligent hiring, the plaintiff 

must show:

 1. The existence of an employer–employee 

relationship.

 2. The employee’s incompetence or inappropri-

ateness for the position assumed.

 3. The employer’s actual or constructive knowl-

edge of such incompetence or inappropriate-

ness, or the employer’s ability.

 4. That the employee’s act or omission caused the 

plaintiff’s injuries.

 5. That the employer’s negligence in hiring or 

retaining the employee was the proximate 

cause of the plaintiff’s injuries (i.e., on investi-

gation, the employer could have discovered the 

relevant information and prevented the incident 

from occurring).

these workers because the EEOC Guidelines suggest this framework,  5   though the 

court’s decisions are not uniform. Unfortunately, however, research suggests that 

screening of temporary workers by agencies is inconsistent and not reliable.  6         

To carefully and adequately check on an applicant’s references in order to insu-

late one’s self from negligent hiring liability, the employer has several options. First, 

the employer may contact the reference in person, by telephone, or by letter and 

request a general statement about whether the information stated in the application 

and interview is correct. For example, the employer may contact a prior employer 

of the applicant to confirm that the applicant actually worked there during the time 

period stated on the application, in the position identified, and at the salary named. 

Second, the contact might be much more specific, posing questions about the appli-

cant’s abilities and qualifications for the available position. Third, the employer 

may undertake an independent check of credit standing through a credit reporting 

agency, military service and discharge status, driving record, criminal record, or 

other public information to obtain the most complete information on the applicant. 

 There are problems inherent in each form of query. 

• Most employers are willing to verify the employment of past employees, but 

obtaining this limited information may not necessarily satisfy the standard of 

care required to avoid a claim of negligent hiring.  

• Certain information is not available to employers and is protected by state law. 

For instance, if an employer asks about the applicant’s prior criminal arrest 

record, or even certain convictions, in one of several states that statutorily pro-

tect disclosure of this type of information, the employer may be subject to a 

claim of invasion of privacy or other statutory violations.  

• There also may be the basis for a claim of disparate impact where it can be 

shown that those of one protected class are arrested more often than others. 

In that case, asking about an arrest record where the offense is not necessarily 

related to job performance may result in adverse impact. Note that arrests and 
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convictions are not the same. Employers are more limited in inquiring about 

arrest records than about convictions relevant to the job.  

• The Fair Credit Reporting Act requires that an employer notify the applicant 

in writing of its intention to conduct an investigative consumer report, and 

that it inform the applicant of the information it seeks. It further requires the 

employer to obtain written authorization to obtain the report. In addition, if the 

employer plans to take an adverse employment action based on the report, it 

must notify the employee of the reporting agency and give notice that he or she 

can get a free copy of the report and that he or she can dispute its contents.  

• The reference and background information gathering process is a lengthy one 

and may be unmanageable, given the employer’s position requirements.  

• Employers may not be willing to offer any further information than that the 

applicant worked at that company for a time. Employers have cause for concern, 

given the large number of defamation actions filed against employers based on 

references. (See  Exhibit 3.7, “Checklist for Safe Hiring” ; see also Chapter 13.)

In addition, in this environment of enhanced access to information, perhaps the 

standard of what a reasonable employer should do is also heightened. For instance, 

if people Google their blind dates as standard practice, is it really asking too much 

for an employer to simply Google a prospective employee to see what can be uncov-

ered through a basic Internet search? If a number of employers begin to use the 

Internet as a method of information gathering, does that practice become the norm, 

thus raising the bar for other employers? The bar does seem to be raising—while 

a 2006 survey reported that at least one in four employers used the Web to obtain 

personal information on candidates, and 10 percent had used “social networking 

sites” (including  Facebook.com  or  MySpace.com ) for the same purpose,  7   a survey 

just one year later 8    found 44% of another group of respondents to have engaged in 

the practice (one cannot compare the numbers exactly since they represented dif-

ferent survey populations; but, it demonstrates a trend). The earlier survey found 

that an overwhelming majority of employers did not hire the employee after con-

ducting the search, having found job candidates who bad-mouthed prior employers 

over the Internet or simply handled themselves online in such an unprofessional 

manner as to warrant the rejection letter. Just one year later, a different study found 

that  of employers questioned used those sites for the same purposes.  9

However, employers should exercise caution when using Facebook- or MySpace -

type sites for background checks. While they may find valuable information 

about prospective employees, if they use (or appear to use) certain informa-

tion, such as age, race, marital status, or other information relating to protected 

classes to screen job candidates, it could serve as grounds for a discrimination 

suit. Researcher Ed Frauenheim suggests that “using social networking sites for 

background checking has emerged as a new tool for recruiters and employers, 

but it may be a risky one. Websites such as  MySpace.com  and Facebook.com 

can contain details about candidates that make employers think twice about hir-

ing them. . .By looking at the highly personal sites, employers can inadvertently 
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Exhibit 3.7 Checklist for Safe Hiring

Lester S. Rosen of Employment Screening Resources suggests that the following could be placed in every 

applicant’s file prior to the applicant coming onto the premises:

Task Yes/No Date/Initial Notes

Application Process

Did applicant sign
consent for background 
investigation?

Is application complete?

Did applicant sign and date 
application?

Did applicant leave criminal 
questions blank?

Did applicant indicate a 
criminal record?

Did applicant explain why he 
or she had left past jobs?

Did applicant explain gaps in 
job history?

Did applicant clearly identify 
previous employers?

Did applicant provide 
supervisor names?

Were there excessive 
changes?

Interview

Leaving past jobs: Did 
applicant explain excessive 
changes?

Leaving past jobs: Did appli-
cant explain satisfactorily?

Leaving past jobs: Was 
reason consistent with 
application?
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Task Yes/No Date/Initial Notes

Interview

Employment gaps: 
Did applicant explain 
satisfactorily?

Employment gaps: 
Explanations consistent 
with application?

“Our firm has a standard 
policy of background 
checks and drug tests 
on all applicants. Do 
you have any concerns 
you would like to share 
with me about our 
procedure?”

Response:

“When we contact past 
employers, pursuant 
to the release you have 
signed, would any of 
them tell us you were 
terminated, disciplined, 
or not eligible for 
rehire?”

Response:

“When we contact past 
employers, pursuant 
to the release you have 
signed, what do you 
think they would tell us 
about you?”

Response:

“When we contact the 
courthouse or police 
department, would 
we locate any criminal 
convictions or pending 
cases?”

Response:

Reference Checks (by employer or third party)

Have references been 
checked for at least the 
last five years, regardless 
of whether past employers 
will give details?

Have efforts been 
documented and 
placed in the file?
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learn about matters such as candidates’ age, marital status, medical problems, 

and plans to start a family. These topics typically are off limits in job interviews 

because they can be grounds for discrimination lawsuits if people aren’t hired.”  10

In addition, some of these sites have terms of use that ban recruiters from copy-

ing or sharing any of the information found on the site. MySpace states, “The 

MySpace Services are for the personal use of Members only and may not be used 

in connection with any commercial endeavors except those that are specifically 

endorsed or approved by  MySpace.com .”  11

The most effective means by which to avoid this potential stumbling block is 

to request that the applicant sign a statement on the application form, which states 

that former employers are released from liability for offering references on her or 

his behalf. In the course of making a request for a reference from those former 

employers, the release should be sent to the former employer along with a copy of 

the applicant’s entire application. 

The amount of background and reference checking necessary to be shielded 

from a claim of negligent hiring varies from situation to situation. A position that 

Exhibit 3.7 Continued

Task Yes/No Date/Initial Notes

Interview

Discrepancies between 
information located and 
what applicant reported 
on application:a. dates/salary/job 
title/duties
b. reason for leaving

Background Check

Submitted for back-
ground check?

Check completed? By:

Background check 
reviewed for 
discrepancies/issues

NOT CLEAR or SAT-
ISFACTORY, action 
taken per policy and 
procedures.

Describe:

   © 2007 Lester S. Rosen, Employment Screening Resources, www.ESRcheck.com, reprinted with permission.



The question employers most frequently ask is, “What do I do when references 
won’t talk?” While at first it might seem like an unsolvable problem, there actually 
is an easy answer.

The first thing to realize is that the prospective employer is in charge of the 
hiring process, not the candidate. Employers have every right to ask candidates 
for the types of references they want, not necessarily the references the candidate 
wants to give them. Employers can tell the job seeker, “We check references, and 
we’d like you to provide the names of a superior (someone for whom you worked 
directly), a peer (someone with whom you worked) and a subordinate (someone 
who reported directly to you).” Not every candidate can come up with exactly 
that mix of references, but the point is that any employer can specify the types 
of references they want to contact. References should be people with whom the 
candidate has actually worked on a daily basis within the last five to seven years. 
If a candidate can’t provide those types of references, no matter how well he/she 
interviews or looks on paper, my advice would be to look for someone else to fill 
the vacancy.

I’m reminded of a company in Ohio that wanted to hire a new plant manager. 
They identified their first choice. He interviewed well, knew all the right answers, 
and appeared to be technically competent, they said. They asked me to check 
references, almost as an afterthought. The very first reference with whom I spoke 
said when they hired the candidate, he had interviewed well, knew all the right 
answers, and appeared to be technically competent. “It took us about six months 
to discover that he could only do about a third of what he claimed he could.” I 
asked, “What do you think his main strength was?” The reply: “interviewing.” The 
previous employer hadn’t bothered to check any references at all.

The prospective employer should also make sure the candidate gives the com-
pany express permission to contact references, which means having the candidate 
sign a release giving the prospective employer, or its agents, specific permission to 
talk to the references provided.

This increases the likelihood that references will talk in detail and at length 
because the candidate will have to ask superiors, peers, and subordinates to serve 
as references. The references should expect a call and should be willing to freely 
and honestly discuss the candidate’s job performance.

But what do you do if an important reference still refuses to comment about 
the candidate? People seeking employment have a responsibility in the hiring pro-
cess, so put the burden right back on the candidate to contact any reluctant ref-
erences and urge them to respond to calls from the prospective employer. If the 
reference still refuses to comment, even after being asked again, tell the candidate 
to come up with another appropriate reference who will. If the candidate can’t 
do that, my advice, again, is to look for someone else to fill the job. Why would a 
candidate give a prospective employer the name of a reference who wouldn’t talk 
in the first place?

Someone who agrees to serve as a reference, but adamantly refuses to say 
anything about the candidate when the prospective employer calls, sends up a 
red flag of major proportions that should not be ignored. But what about the 
reference who is simply following a company policy that only permits disclosure of 
the old “name, rank, and serial number”? Again, why would the candidate ask a

When References Won’t Talk   
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provides for absolutely no contact with clients, customers, or other employees may 

necessitate a quick check of the information contained on the application, while a 

position that requires a great deal of personal contact would require an investigation 

into the applicant’s prior experiences and background. An employer must exercise 

reasonable care in hiring applicants who may pose a risk to others as a result of their 

employment and the employer’s negligent failure to obtain more complete informa-

tion. The standard of care to be met is what would be exercised by a reasonable 

employer in similar circumstances. If an employer had no means by which to learn 

of a dangerous propensity, or if discovery of this information would place a great 

burden on the employer, a court is more likely to deny a claim for negligent hiring.  

  Reference Checks: Potential Liability for  Providing  
References? 
About half the states have recently enacted Employment Record Disclosure Acts, 

which insulate an employer from liability as a result of offering a good-faith refer-

ence for a previous employee. In other words, an employer who provides informa-

tion to a new employer about a previous employee may not be sued for defamation 

as long as there is a good-faith belief in the truth of the statement made. The impact 

of the act is to allow employers who previously offered only neutral references 

(i.e., verification of employment, title, and pay) to provide an actual evaluation of 

the worker’s performance, without fear of liability as long as there is a good-faith 

belief in its veracity. Of course, the evaluation should be job related and should 

not violate a worker’s civil rights. While the restrictions on what information may 

be lawfully transmitted vary from state to state, this legislation will allow previous 

employers to be freer about their concerns regarding past employees. 

However, this protection does not go so far as to protect an employer who issues 

a negative reference in retaliation for a Title VII claim by a former employee. 

For example, in    a former employee claimed 

that his employer had given a negative reference to a prospective employer 

because  he had filed a charge of race discrimination with the EEOC after he was

terminated.    12 The Court ruled that former employees have the same right as cur-

rent employees to sue on grounds that they were retaliated against for exercising 

their Title VII rights.     

co-worker who wouldn’t violate that policy to be a reference? Job seekers need to 
remember that a prospective employer isn’t asking references to speak on behalf 
of the company, but to simply offer honestly held opinions or documented facts. 
Sometimes calling a reluctant reference at home is another way to obtain neces-
sary information about the candidate.

The responsibility for providing references that are familiar with past job perfor-
mance and willing to talk about it rests squarely on the candidate’s shoulders.

Source: Reprinted with permission of Paul W. Barada and Barada Associates, Inc., Rushville, IN 
(www.baradainc.com).

When References Won’t Talk continued 
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Due to an increasing risk of lawsuits as a result of reference checks, many 

employers have adopted an official policy of providing only name, position held, 

and salary, or simply saying, “No comment.” (See Paul Barada’s “When References 

Won’t Talk,” on page 139.)   However, employers should be aware that, should an 

employer choose not to provide reference information on prior employees, it could 

face liability for injuries to the prospective employer who sought the reference, 

or even third parties. In one case, a former employer settled for an undisclosed 

amount after allegedly sending an incomplete referral letter that neglected to men-

tion that the former employee had been fired for bringing a gun to work. The 

employee was subsequently hired by an insurance company and went on a ram-

page, killing three and wounding two of his co-workers,before killing himself.13

While employers may not have an affirmative duty to respond to a reference 

inquiry, those who choose to respond may be held liable for negligent misrepre-

sentation based on misleading statements made in employment references. There-

fore, while there is no affirmative duty to respond, once an employer opts to do 

so, some courts have held that it creates a duty to respond fully and honestly, to 

avoid foreseeable harm.14     

One possible safeguard an employer can utilize is requiring written release 

from former employees before any information is released. However, the writ-

ten release should be voluntary, should allow the former employee to discuss the 

waiver with an attorney, and should include the employee’s agreement not to con-

test his or her termination or the contents of the personnel file. For additional 

guidance, see  Exhibit 3.8, “Employer Strategies for Avoiding Negligent Hiring, 

References, and Supervision”  and  Exhibit 3.9 , “Tips for Employer Protection.”           
Employer liability in connection with reference checks also can arise in an 

unexpected manner—from an ex-employee’s own mouth through    compelled 
self-publication    . Compelled self-publication occurs when an ex-employee is 

forced to repeat the reason for her or his termination. When the reason for the ter-

mination is allegedly defamatory (for instance, termination based on false accu-

sations of insubordination or theft), then courts have held that self-publication 

can satisfy the prima facie requirements of defamation since the employee was 

compelled to publish the defamatory statement to a third person (the potential 

new employer), and since it was foreseeable to the employer that the employee 

would be so compelled to repeat the basis for termination. “The concept of com-

pelled self-publication does no more than hold the originator of the defamatory 

statement liable for damages caused by the statement where the originator knows, 

or should know, of circumstances whereby the defamed person has no reasonable 

means of avoiding publication of the statement or avoiding the resulting damages; 

in other words, in cases where the defamed person was compelled to publish the 

statement.”  15   The tort of compelled self-publication, however, is recognized in a 

minority of states.16                  
It is important to note that the above discussion of the standards to be applied 

in negligent hiring apply similarly to situations involved in negligent training, 

supervision, and retention. Some courts recognize a responsibility of employ-

ers in certain industries to appropriately train their employees when third
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Exhibit 3.8 Employer Strategies for Avoiding Negligent Hiring, References, and Supervision

Former Employees

Strategy Considerations

Examine state law to determine whether statu-
tory protection is available for employers giving 
references.

• Possible protection under General Liability Policy.

•  Require form signed by former employee autho-
rizing release of information.

•  If yes, conform reference policy for former 
employees to state law.

•  If no, develop a policy that balances the 
potential legal costs with the future employ-
ers’ need for information regarding the former 
employee.

Current and Future Employees

Strategy Considerations

Pre-employment:

For each new hire or position change, review 
position to determine risk factors. Based on 
assessment, determine scope of necessary appli-
cant investigation.

Employment application should include:

•  Statement that any misrepresentation is 
grounds for dismissal, no matter when 
discovered.

•  Inquiry as to any criminal convictions.

•  Signed permission for all former employers to 
release reference information, including reason 
for separation and eligibility for rehire.

•  Data on all education, certifications, and expe-
rience relevant to position.

If applicant is deemed to be qualified via per-
sonal interviews, skills, or other pre-employment 
tests, begin background check commensurate 
with prior review of position and risk factors. In 
particular, the employer should:

•  Verify all claimed credentials and certifications.

•  Instigate any necessary criminal background 
checks.

Risk factors include:

• Contact with the public/children/infirm.

• Access to employer property.

•  Operation of motor vehicles/dangerous 
equipment.

If applicant discloses a criminal conviction, 
determine the nature of the crime and whether it is 
within the scope of job requirements or job related.

Where former employer does not respond, 
employer will need to follow up and document due 
diligence.

Where former employer has a “no comment” 
reference policy, depending on position’s risk fac-
tors, remind former employer of potential negligent 
reference issues and allow former employer oppor-
tunity to reconsider. Document due diligence.

Where negative information is received, consider 
risk factors, consider investigating further, or seek 
applicant’s rebuttal to information received, and 
make best decision possible for all concerned.
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parties will rely on that training, such as in the medical environment. Negli-

gent supervision exists where an employer fails to adequately oversee the activi-

ties of an employee who threatens violent conduct. Negligent retention occurs 

when the employee’s conduct gives rise to employer action such as suspension 

or dismissal, but the employer fails to take such action and a third party suffers 

damages.  

Current and Future Employees

Strategy Considerations

•  Send signed consent form to past 
employers requesting appropriate 
information.

•  Request any other pertinent information, 
given job duties/responsibilities.

During employment:

If an employee exhibits any display of 
greater than ordinary temper or violent 
behavior:

•  Remove employee from potentially haz-
ardous duties (i.e., working closely with 
public, children, or the infirm).

•  Require anger management or similar 
counseling before reinstatement to prior 
duties.

Post-employment:

When employee is terminating employ-
ment, present Reference Permission Form 
for employee to sign during exit interview 
and inform employee that factual informa-
tion will be provided to future employers.
 If contacted for reference of past 
employee:

•  Provide data as prescribed by Reference 
Permission Form.

Consider potential position risk factors, 
including risk to third parties, when decid-
ing whether to release additional relevant 
factual information.

 Source: S. Arsenault, D. Jessup, M. Hass, and J. Philbrick, “The Legal Implications of Workplace Violence: Negligent Refer-
 ences, Negligent Hiring, and Negligent Supervision and Retention,” Journal of Legal Studies in Business 9 (2002), pp. 31–63.
 Reprinted by permission of the authors and Journal of Legal Studies in Business.
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  “After-Acquired Evidence” Defense in Wrongful 
Termination Suits 
While the previous discussion has focused on potential for employer wrong-

doing, what happens when an applicant includes misstatements on her or his 

application?According to a 1995 Supreme Court decision,  
17   an employer need not hire someone once the misstatement 

or misconduct has been discovered, or may fire someone for that reason. Often, this 

situation will come up after someone has been fired for another, allegedly wrongful 

reason. The “after-acquired evidence” of the misstatements is admissible to show 

the court that, whether or not the employer had unlawful reasons for the action, it 

also had this legal justification for the action. In    the court held that a 

discharge in violation of the ADEA was acceptable where the employer would have 

terminated the employment anyway because of a breach of confidentiality. 

No federal statute or guideline requires that employers document the reasons for 

failing to hire any specific applicant. However, it may be in the best interests of 

the employer to articulate the reasons in order to avoid the presumption of inap-

propriate reasons. (See  Exhibit 3.10 , “Reasons for Not Hiring.”) In addition, since 

a claim under Title VII or other statutes may come long after the decision was 

made, documentation will help an employer recall the particular reasons why a 

certain applicant was rejected so that she or he is not left, perhaps on the witness 

stand, to say, “I don’t remember!” Moreover, the individuals who originally made 

Exhibit 3.9 Tips for Employer Protection

So how does the employer protect itself? Precaution.

DURING THE INTERVIEW PROCESS

 • Obtain releases from all applicants allowing the 

employer to check on previous employment.

 • Request that all applicants obtain copies of their 

personnel files from previous employers.

BEFORE A POSITION IS OFFERED TO THE 
CANDIDATE

 • Investigate the employment record, including 

all gaps, missing data, and positions held.

 • Review educational records carefully. Contact 

the institutions listed to verify their existence, the 

years attended, the course of study, and, most 

importantly, actual graduation with degree.

 • Check references, especially when several are 

reluctant to speak. This may be viewed as a 

warning beacon that they do not have much 

good to say or have no desire to support the 

candidate. (On the other hand, ensure that this 

unwillingness is not the result of a bad relation-

ship with the person. Allow the candidate the 

opportunity to explain.)

AFTER THE CANDIDATE IS HIRED

• Maintain clear, consistent policies relating to 

employment decisions.

• Follow up on the implementation and enforce-

ment of these policies.
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Exhibit 3.10 Reasons for Not Hiring

Possible lawful reasons for choosing to reject a 

candidate:

   1. No positions available.

   2. Not interested in positions available.

   3. Not qualified for positions available.

   4. Not qualified for position being sought.

   5. Better-qualified persons were hired instead.

   6. Cannot work hours offered.

   7. Rejected our job offer.

   8. Unable to communicate effectively in the Eng-

lish language (if required for position).

   9. Obviously under the influence of drugs or 

alcohol during the employment interview.

 10. Did not return for follow-up interview or other-

wise failed to complete the pre-employment 

process.

 11. Employment interview revealed no interest in 

type of work.

the decision about this candidate may no longer be with the firm. Finally, a firm 

may choose to document in order to supplement statistical data proving a lack of 

discrimination. This paper trail may serve to prove that others who were similarly 

situated were treated the same way, not differently. For instance, in a gender dis-

crimination action, the documentation may demonstrate that no one with a certain 

low level of experience was hired, male or female. 

On the other hand, documentation also may serve to demonstrate facts to which 

the employer does not want to be bound. Once the reason for failing to hire is on 

paper, the employer is now bound to use that, alone, as the reason for the decision. 

Further, while any one decision may seem appropriate, systematic documentation 

of these decisions may demonstrate a pattern of adverse impact that one might not 

notice if nothing is ever recorded. 

The decision about whether to put on paper reasons for failing to hire is best 

left to individual employers who may choose to record this information, while 

instituting a monitoring system that will catch any areas of potential vulnerabil-

ity. This is not to say that employers should use paper or choose not to use it as a 

form of “cover-up”; instead, employers may discover problem areas and respond 

appropriately and lawfully to them once observed. As long as an employer’s poli-

cies about hiring are consistently applied and are reasonable, there should be no 

problems—whether recorded in writing or not.     

  The “Freedom” to Contract in the Regulatory
Employment Environment 

In the age of increasingly complex regulations governing the workplace, the

relationship between employer and employee is still essentially contractual. As 

you have seen throughout these first several chapters, terms and conditions of 

employment may be subject to regulation or open to contractual negotiation, and 
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either expressed or implied. Though an employer is generally free to design con-

tract terms of any kind, the terms and conditions set by an employer cannot vio-

late the letter or the spirit of the applicable laws we have discussed or will discuss 

in chapters to come. 

In addition, courts and legislatures may determine that certain types of agree-

ments between employer and employee are    given other competing 

interests at stake. The focus of our discussion, therefore, is the manner in which 

the employment relationship is regulated in general. These regulations, as men-

tioned, tend to guide employer decision making with regard to the entirety of the 

employment environment, from recruitment to termination.  

   Covenants Not to Compete (“Noncompete Agreements”) 
One employment constraint that has received varying degrees of acceptance by 

different states is the covenant not to compete or    noncompete agreement    .
While individuals in positions of trust and confidence already owe a duty of loy-

alty to their employers during employment, even without a noncompete agree-

ment, a noncompete agreement usually requires that the employee not disclose 

trade secrets, solicit other employees or customers, or enter into competition with 

the employer upon termination of the employment relationship. All states allow 

employers to control what information a former worker can use or disclose in a 

competing business and whether a former worker can encourage clients, custom-

ers, and former co-workers to leave the employer.    
However, not all states allow employers to prevent former workers from com-

peting with them. These covenants are specifically permitted in Hawaii, South 

Dakota, Texas, and Wisconsin. In California, Nevada, Montana, North Dakota, 

and Oklahoma, an agreement limiting for whom a former employee can work 

and where he or she can work will not be enforced. In several other states, such 

as Alabama, Colorado, Florida, Oregon, Louisiana, and Texas, an employer may 

only keep a worker from competing under certain circumstances. In some states, 

certain professions are exempted from the applications of noncompete. For exam-

ple, in Colorado, “management personnel” may have noncompete agreements 

enforced against them while others may not, and security guards and broadcast 

employees are exempt in Connecticut. In all other states, an employer may restrict 

where, when, and what type of work an employee may engage in at the end of the 

employment relationship, as long as the restrictions are reasonable.  18   Because of 

these state-by-state differences, it is critical to have    forum selection clauses    in 

contracts that stipulate the state law that will apply to the contract in question.19

           But what are “reasonable” restrictions on an employee’s ability to enter into 

competition with the employer after the employment relationship has ended? The 

  explains that common law generally prohibits 

the restriction “if it is greater than necessary to protect the employer’s legitimate 

interests or if the promisee’s need is outweighed by the hardship to the promisor 

and likely injury to the public.” In determining what is reasonable, courts look to 

the geographical and time limitations placed on the employee’s ability to engage 

in competition. The definition of “competition” under the noncompete agreement 

LO7LO7
  noncompete 
agreement  
An agreement signed 

by the employee agree-

ing not to disclose the 

employer’s confidential 

information or enter into 

competition with the 

employer for a specified 

period of time and/or 

within a specified 

region.

  noncompete 
agreement  
An agreement signed 

by the employee agree-

ing not to disclose the 

employer’s confidential 

information or enter into 

competition with the 

employer for a specified 

period of time and/or 

within a specified 

region.

forum selection 
clause
 A clause in a contract 

that identifies the state 

law that will apply to 

any disputes that arise 

under the contract. 

forum selection 
clause
 A clause in a contract 

that identifies the state 

law that will apply to 

any disputes that arise 

under the contract. 



Chapter Three 147

is also relevant: Is the employee prohibited from working in any capacity with 

a competitor or merely restricted from entering into direct competition with the 

employer? Restrictions that are for an indefinite period of time, or that prohibit 

the employee from working “anywhere in the United States,” may be considered 

unreasonable. However, as an example, restricting an employee from engaging in 

direct competition with the employer for one year from the end of their employ-

ment relationship within the same county may be considered reasonable. Gen-

erally, in order to be considered reasonable, the restrictive covenant should not 

prevent the employee from earning a living of any sort under its terms. 

It is generally accepted that a valid restrictive covenant will meet the following 

qualifications:

1. It protects a legitimate business interest.  

2. It is ancillary to a legitimate business relationship.  

   3. It provides a benefit to both the employee and employer.  

   4. It is reasonable in scope and duration.  

   5. It is not contrary to the public interest.  20        

In 21   a federal judge was asked to enforce a covenant not 

to compete that would have prohibited a Web site content manager from work-

ing for a new employer in “direct competition” with EarthWeb for one year. The 

new employer, International Data Group, planned to launch a Web site,  Itworld

.com . The judge considered one year in “Internet time” to be too burdensome. In 

arriving at this conclusion, the judge assessed the characteristics of the Internet 

industry, which is dynamic, constantly evolving, and lacking geographical bor-

ders. Further, Schlack’s former position with EarthWeb was “cutting-edge” and 

“depended on keeping abreast of the daily changes in content on the Internet.”     

A lesson learned from    applies to all employers considering the use 

of noncompete agreements: Reasonableness is measured by the realities of the 

industry and the nature of the employee’s occupation.   One final element added in 

2007 by the Sixth Circuit involves the issue of equity, or fairness. In a case where 

an employee was terminated in violation of the employer’s own policies, and in 

fact the employer had misrepresented these employment policies when it hired 

the employee, the court refused to enforce the covenant not to compete against 

the employee.  22   The lesson learned is that the employer should come to the court 

with relatively clean hands; when asking for equitable relief, the employer should 

probably have treated the employee equitably.     

As mentioned above, covenants not to compete sometimes also include pro-

visions with regard to trade secrets or confidentiality with regard to employer 

intellectual property. The issue often depends on what an employer considers to 

be trade secrets versus information in the public domain or commonly known 

in an industry. Confidential customer lists or customer preferences are often the 

source of trouble since they are usually maintained by individual workers based 

on professional relationships; however, most courts deem them property of the 

employer. Pricing, revenue, and other projections and marketing strategies are 
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also commonly considered to be trade secrets. On the other hand, processes that 

are known by many in a particular industry or other information that is otherwise 

available through external sources is   not considered to be company property. Note 

that customer lists, if accessible through public means, would therefore no longer 

fall under the rubric of trade secrets. 

The Uniform Trade Secrets Act is a model act that 45 states have adopted. It 

provides relief in the form of monetary damages, attorney fees, and injunctive 

relief for misappropriation of trade secrets and includes a provision for “inevi-

table disclosure.” Under this doctrine, courts have found that employees may be in 

violation of a confidentiality agreement if they accept a new position with a dif-

ferent employer that will necessarily require the employee to divulge or otherwise 

use the prior employer’s trade secrets.       
It is critical to understand that the concept of reasonableness that applies to 

the entire discussion above is limited in its application to the United States. Other 

countries may have either different conceptions of reasonableness or statutory 

limitations. For instance, as of 2008, China joined Germany and Spain in per-

mitting restrictions of only up to two years after the termination of the employ-

ment relationship, while Italy allows three to five years, depending on the type of

position. In some of these and other jurisdictions, including France, compensa-

tion must be paid to the employee to reimburse the worker for the loss caused by 

the restraints. Finally, in certain locations, an employee who is terminated wrong-

fully is no longer subject to the noncompete agreement.  23      

  Arbitration Agreements in Employment Contracts 
   Another covenant included in some employment contracts today is an agreement 

regarding arbitration. A    provides that “any dispute 

or claim concerning Employee’s employment with [Employer] or the terms, con-

ditions, or benefits of such employment, will be settled by binding arbitration.” 

This agreement is usually entered into at the beginning of the employment rela-

tionship or as part of the pre-employment process.    Arbitration    involves select-

ing a neutral party to consider evidence and arguments presented by the parties 

and arriving at a decision. Under “binding” arbitration, the parties are held to the 

decision of the arbitrator and cannot file a lawsuit in court. Another form of ADR 

that is frequently used to resolve employment disputes is mediation. Unlike arbi-

tration, in mediation, the neutral or third party has no power to impose a solution. 

Rather, the mediator works with the parties to facilitate their discussions so that 

the parties can agree upon whatever solution they determine is appropriate.         

As a form of alternate dispute resolution (ADR), arbitration serves as an effi-

cient mechanism for avoiding lengthy and costly litigation. Further, it may avoid 

the embarrassment potentially generated by a public proceeding. These advan-

tages to arbitration in business are reflected in a federal policy strongly favor-

ing this form of dispute resolution. The Federal Arbitration Act of 1925 (FAA) 

declared that arbitration provisions in contracts involving commerce “shall be 

valid, irrevocable, and enforceable,” unless the contract is invalid for other rea-

sons applicable to any kind of contract. State statutes such as the California 
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An essential element in obtaining relief under the Uniform Trade Secrets Act is to 
show that the trade secret is, in fact, treated as secret—that is, that the company 
that owns the trade secret takes reasonable precautions to prevent disclosure to 
anyone other than an intended recipient. In making this determination, courts 
look to a number of factors. A company wishing to maintain its trade secrets as 
“secret” should consider these same factors. The following checklist, although not 
all-inclusive, provides guidance on maintaining the secret status of trade secrets:

TRADE SECRET CHECKLIST

• Are employees and third parties with access to trade secrets required to sign 
confidentiality agreements?

• Are employees and third parties with access to trade secrets alerted to their 
confidential and proprietary nature, for example, through personnel manuals, 
reminder memoranda, posted warnings, appropriate labels on the data, and 
the like?

 • Is sensitive data kept under lock and key?

• Is access to sensitive data limited to those with a particular need for the 
information?

 • Is the information maintained in an area with a photocopying machine?

• Are documents containing sensitive data kept by people at their own desks? If 
so, is it necessary?

• Are desks containing sensitive data locked and is access limited only to those 
with need to that data?

• Is the data marked plainly and obviously as “Secret,” “Confidential,” “Restricted 
Access,” or with a similar identifier? If documents containing confidential or 
trade secret data must be shared with third parties, do you have comprehen-
sive, written confidentiality agreements with those third parties and provisions 
that such data is to be returned or destroyed once there is no further need for 
the data?

• If confidential documents are given to certain employees, are they serially num-
bered? Is a log of such documents kept by a company official?

• Are the documents containing confidential data ever left unattended on desks 
or in a lunchroom or conference room where personnel unauthorized to see 
such information could come in contact with the documents?

• Are visitors, guests, and nonessential personnel restricted from areas in which 
secret processes or machines are developed, operated, or displayed in a way 
that could be considered revealing to a knowledgeable observer?

• Are visitors and guests allowed to visit factories or facilities where secret pro-
cesses or machines are in use or operation?

• Is there a company policy limiting or prohibiting the use of cameras by 
visitors?

• Are all visitors, including suppliers, vendors, and maintenance persons, required 
to sign in, state the nature of their visit, indicate with whom they are visiting, 
and sign out?

Keeping Trade Secrets “Secret”
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• Are special internal procedures in place to verify the service calls of repair and 
service personnel including verifying the service person’s credentials and the 
purpose of the visit?

• Are doors and entryways leading to areas where secret processes are main-
tained or performed or where machinery is operated kept locked?

 • Are keys issued only to those employees who need them?

• If security and alarm systems are required to protect a secret process effectively, 
are they installed?

 • Are security guards used when necessary?

• Are all document control systems, such as those described above, periodically 
reviewed and revised?

• Is disclosure of a substantial portion of trade secret information through dis-
play, publication, or advertising prohibited?

• Are employees instructed not to discuss secret company projects in the pres-
ence of visitors, especially suppliers and vendors?

 • Are federal copyright laws used to protect documents?

COMMENT

As a final point, courts will generally help those who can demonstrate that they 
have acted prudently to protect themselves. Be ready to show the efforts and 
especially the money used to produce trade secrets and the steps taken to pre-
serve their secrecy.

Source: Reprinted with permission from Smith, Currie & Hancock, LLP, http://www.smithcurrie
.com/fall-2003-7.htm.

Keeping Trade Secrets “Secret” continued

Arbitration Act (CAA) codified the strong policy favoring resolution of com-

mercial disputes with arbitration. 

Whether the FAA applied to employment contracts was a question left to the 

federal courts. In     24   the U.S. Supreme Court 

considered an arbitration agreement entered into by Adams in an employment 

application with Circuit City in 1995 in Santa Rosa, California. In 1997, Adams 

filed an employment discrimination lawsuit against Circuit City in state court, 

alleging that he had resigned as a sales counselor because he was subjected to sex-

ual orientation harassment by co-workers and a manager in violation of California 

law. Circuit City asked a federal court to enforce the arbitration agreement pursu-

ant to the FAA. The Court held that employment arbitration agreements, except 

for those covering workers engaged in transportation, are covered by the FAA. 

Questions still remain about the enforceability of arbitration agreements: Can 

employers enforce arbitration agreements that place an undue burden on employ-

ees seeking to vindicate their rights, such as requiring them to pay all arbitra-

tion costs? Also, may an administrative agency such as the Equal Employment 
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Opportunity Commission, which enforces federal antidiscrimination protections, 

exercise its power to seek judicial relief on behalf of an employee who has signed 

an arbitration agreement? 

The answer to the second question was given by the U.S. Supreme Court in 

   25   In his application for employment with Waffle House, 

Eric Baker entered into an arbitration agreement with the prospective employer. 

After he began working as a grill operator at a South Carolina Waffle House, 

Baker suffered a seizure at work and was soon discharged. He filed a charge of 

discrimination against his former employer with the EEOC. The EEOC filed an 

enforcement action against Waffle House in federal court on Baker’s behalf, seek-

ing compensatory and punitive damages. The EEOC also sought an order to stop 

Waffle House from continuing its unlawful employment practices.     

The U.S. Supreme Court considered whether the arbitration agreement that 

Baker had entered into with Waffle House barred the EEOC from intervening in this 

manner. The Court held that the EEOC was not barred by the arbitration agreement, 

as it was not a party to the agreement. Therefore, public agencies are not limited by 

the existence of an arbitration agreement between employers and employees. 

Courts have struggled with the issue of fairness in deciding whether certain 

mandatory arbitration agreements are enforceable against employees seeking to 

vindicate their rights. Employees may not understand what they have agreed to, 

or they may understand but feel they have no choice but to agree. Courts are 

concerned in part because the rights that an employee gives up are so critical to

fairness—a jury trial, full discovery, judicial review, and certain statutory rem-

edies, among others. In    
26 the California Supreme Court set forth minimum requirements for enforce-

ment of a mandatory employment arbitration agreement:

1. The agreement cannot exclude relief that would otherwise be available in court 

(e.g., punitive damages).  

2. The parties must be allowed to conduct discovery sufficient to allow them to 

adequately arbitrate claims.  

3. Employers cannot require employees to pay unreasonable costs or arbitrator’s 

fees, as this unduly adds to the burden of bringing a claim.  

   4. The arbitrator must be neutral and issue a written award.  

5. The arbitration agreement must be mutual: Employers also should be bound to 

arbitration of employment-related disputes.   

In    27   a state appellate court in Texas con-

cluded that an employment arbitration agreement was not enforceable because the 

employer was not required to arbitrate claims it may assert against Gonzalez. The 

lack of mutuality of obligation made the agreement unenforceable.    

Thus, express agreements entered into between employers and employees may 

still be subject to regulatory and judicial oversight to ensure fairness and equity in 

the employment relationship. 
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• If you are looking for the most qualified candidate, make sure that you are adver-
tising in all of the places where that candidate might look for employment—
not just the obvious places where you are sure to find the same type of workers 
as those that already work for you.

 • Be wary of representations about the firm that are made during recruitment 
interviews. While, of course, you want to encourage the best candidates to 
work for your firm, sometimes glowing accounts of life at the firm might cross 
the line to misrepresentations. Also, be cautious about promises made to pro-
spective employees as these might be construed as part of the individual’s con-
tract with the firm.

 • While word-of-mouth recruiting, nepotism, and promoting from within may 
seem to be the easiest methods for locating a new employee, these methods 
are also likely to produce new employees quite similar to your present employ-
ees. Make sure that you employ additional methods to ensure diversity in the 
applicant pool.

 • Take a look at your written applicant form. Does it ask for any information that 
is not relevant to the candidate’s potential ability to do the job? Is there any 
information upon which you are prohibited from basing an employment deci-
sion, such as age?

 • Background checks are relevant to most positions. If you fail to conduct a check, 
you might be liable for any actions that you would have learned about in the 
check, such as previous workplace violence. From a cost–benefit perspective, 
conducting the check usually wins.

 • Arbitration and noncompete agreements should conform with legal require-
ments for enforceability and should enter the employment relationship only as 
good-faith measures to further the organization’s risk management efforts.

Management Tips The Employment Relationship

  Testing in the Employment Environment 
The third step beyond recruitment and information gathering is to hone in on 

the particular information that would tell the employer if this is the right worker 

to satisfy the job’s essential requirements. Testing may allow the employer to do 

so. However, while pre-employment testing can help locate ideal employees, it 

also may land the employer in court. Managing the risk created by use of pre-

employment tests requires an understanding of the types of pre-employment

tests used, the benefits they offer, and their possible costs, beyond the monetary 

expenditures involved in testing. This balance is critical, given the high incident 

rate of résumé fraud (a recent survey by Colorado-based Avert, Inc., of 2.6 mil-

lion job applications revealed that 44 percent of the résumés contained lies).28     

Pre-employment testing    began in the 1950s as a response to the inefficien-

cies that were purportedly present in American business. Since that time, pre-

employment testing has been considered a necessity to the selection process. The 

majority of selection tests originally given were conducted as a means of bettering 

the company’s position in a competitive market. Testing was seen as the answer to 

  pre-employment 
testing  
Testing that takes place 

before hiring, or some-

times after hiring but 

before employment, in 

connection with such 

qualities as integrity, 

honesty, drug and alco-

hol use, HIV, or other 

characteristics.

  pre-employment 
testing  
Testing that takes place 

before hiring, or some-

times after hiring but 

before employment, in 

connection with such 

qualities as integrity, 

honesty, drug and alco-

hol use, HIV, or other 

characteristics.



Chapter Three 153

workplace personnel problems, ineffective hiring programs, and the inappropri-

ate job placement of hirees. Employers believed they would be more competitive 

if they could test applicants to “weed out” those who failed the tests. These tests 

became the wave of the future. However, many managers administered tests that 

had never been validated as indicators of performance or were not specifically 

job-related in any way. (See  Exhibits 3.11, “Myths about Testing in Employment”  

and  3.12, “Balancing the Interests in the Testing Debate .”) 
In 1990, former U.S. Surgeon General C. Everett Koop estimated that between 

14 and 25 percent of employees between the ages of 18 and 40 would test positive 

for illegal substances on any given day. The U.S. Department of Health and Human 

Services estimates that the cost of substance abuse in the workplace in the form of 

lost productivity amounts to approximately $81 billion per year, and alcoholism 

is specifically responsible for at least 500 million lost workdays each year.  29 In

2004, it was estimated that approximately three-fourths of all illegal drug users 

over 18 were employed 30    and the National Institute on Drug Abuse reports that 

those employees are about twice as costly to their employers in medical and work-

ers’ compensation claims as their drug-free co-workers.  31   The enormity of these 

figures is one of the reasons why approximately 22 million employees were tested 

in 1992 alone.        

    Testing in the workplace has taken two forms: tests for the purpose of finding 

the best individual for a position and tests to ensure that the individual is free of 

problems that would prevent her or him from performing the position’s functions. 

Examples of the former include achievement tests and personality indicators. The 

problem with this type of eligibility test is that, while it may appear facially neutral, 

it may have a disparate impact on a protected class. Pursuant to Title VII of the Civil 

Rights Act of 1964, where adverse impact has been shown, the test may still be used 

if it has been professionally developed and validated (discussed later in this chapter). 

If used properly, however, a validated test not only will determine for the employer 

the most appropriate applicant for the position but also may reduce the chance for 

discriminatory choices based on conscious or subconscious employer bias. 

The latter form of examination refers to tests for ineligibility, such as for drug 

and alcohol abuse, and other impairments that may limit an applicant’s ability 

to perform. Drug and alcohol addictions have become pervasive issues in our

society. Highly publicized mishaps, such as the alcohol-related Exxon  
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Exhibit 3.11 MYTHS about Testing in Employment

 1. The Constitution will always protect an 

employee against unreasonable searches.

 2. In the private employment sector, employers 

can pretty much do what they want in terms of 

testing.

 3. Polygraphs are reliable.

 4. If you test positive for drug or alcohol on an 

employment test, you will be terminated.

 5. HIV testing is relevant to job performance.
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disaster and drug-related railway incidents, have added to our consternation. 

Other addictions have evolved, resulting from the impact of technology on our 

society. Though some may be the subject of jokes, like the “crackberry” addict—

the individual who cannot leave his or her personal mobile communicators at 

home—others can be far more serious. In fact, while actually pointing out the 

potentially positive effects of video games (“especially in the health care and 

health education sectors”), the American Medical Association recently reported 

the results of research finding some indications of a connection between the con-

tent of video games and aggressive and addictive behaviors, noting that some 

research found addiction rates among users as high as 12 percent of users.  32 As a 

result of the findings, the AMA recommended that “Internet/video game addic-

tion” be included as a formal diagnostic disorder in the the  

-IV.  33      

Clearly, the challenges of addiction have permeated almost every facet of our 

lives, including the workplace. Employers have institutionalized prevention pro-

grams, not only for the safety of their workers but also in an effort to ensure high 

productivity and quality output. As technology has improved, impairment tests 

have become more efficient, less expensive, and therefore more prevalent. 

In an effort to protect individual employee rights, courts do a balancing test 

to determine the legality of ineligibility testing. “At some point, an individual’s 

privacy interests trump an employer’s efficiency concerns. That point is when the 

invasion of privacy is ‘substantially and highly offensive to the reasonable per-

son,’” one judge stated. The courts accordingly weigh the conflicting interest of 

the employer in securing a problem-free or substance-free workplace against the 

privacy rights of the employee and protections against self-incrimination. 

As many of the protections afforded to the employee derive from the Con-

stitution (Fourth Amendment protection against unreasonable searches and sei-

zures, Fifth Amendment right against self-incrimination, and Fifth and Fourteenth 

Amendments’ protections of due process), government employees and contrac-

tors generally receive greater protection in these areas than do employees in the 

private sector. However, state constitutions can be a source of protection in the 

private sector as well. The issue of privacy rights is more completely discussed in 

Chapter 13. This discussion, instead, will be concerned with the potential for dis-

crimination in the course of testing procedures and requirements, and the various 

statutes that protect against related discrimination.  

Exhibit 3.12 Balancing the Interests in the Testing Debate

versus

Employer’s interest in securing a problem-free or substance-free workplace

Employee’s privacy rightsand protections againstself-incrimination
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   Legality of Eligibility Testing 
What do we mean by “eligibility testing”?    Eligibility testing    comprises those 

tests an employer administers to ensure that the potential employee is capable and 

qualified to perform the requirements of the position. Some tests also are used to 

determine who is most capable among applicants. These tests may include intel-

ligence tests, tests of physical stamina, eye exams, tests for levels of achievement 

or aptitude, or tests for the presence of certain personality traits. Tests for ineli-

gibility, on the other hand, test for disqualifying factors, for example, drug and 

alcohol tests, polygraphs, and HIV testing.    
Of course, a test may cross the line between the two. For instance, an employer 

may administer a pre-employment, post-offer medical exam to determine whether 

the applicant is sufficiently healthy to perform the job requirements. If the indi-

vidual fails the medical examination, the test has determined that she or he is not 

qualified for the position and, therefore, is ineligible. 

Employers may conduct eligibility tests for a variety of reasons. For example, 

the position may require a unique skill for which the employer wishes to test the 

applicants. Those applicants who possess that skill will continue in the applica-

tion process. Or perhaps the employer may need to ensure that the applicants 

meet minimum standards to satisfy requirements of the position. For instance, an 

eye exam may be required for all potential bus drivers, or an English language 

competency examination for all applicants for customer relations positions. These 

tests, however, in their implementation may have a disparate impact on members 

of a protected class. To illustrate, the employer’s test for English language com-

petency would have an adverse impact on individuals of non-English-speaking 

origin. Where discrimination on the basis of national origin has been shown, the 

employer may continue to use the test only where it can establish that the require-

ment is a bona fide occupational qualification. 

 Title VII specifically exempts professionally developed employment tests of 

eligibility from disparate impact claims of discrimination, as long as the test is 

not designed, intended, or used to discriminate on the basis of membership in a 

protected class. Therefore, if a test has been validated according to strict valida-

tion standards, Title VII does not prohibit its use, even where a disparate impact is 

present. For an eligibility test to be legally validated as an effective gauge of per-

formance, an employer must show that the test is job-related and consistent with    

business necessity.  In other words, providing evidence of validity involves 

showing that test scores can be used to determine appropriate and meaningful 

inferences about probable job-related behavior. 

 For example, most people would agree a test of general math is probably 

related to successful performance as a cashier. Thus, even if this type of test had 

disparate impact against a particular group, it would be allowable if the employer 

provided    job analysis    data supporting its claim that math skills were required 

to perform the job. Suppose that a greeting card company found through vari-

ous job analytic techniques that creativity is necessary for someone who designs 

greeting cards. Based on the job analysis data, this company most likely would 
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be permitted to use an instrument that tests for creativity, even if it has an adverse 

impact against a certain group. An employer, however, should be prepared to 

offer evidence that the test instrument really does measure creativity. In general, 

the more abstract the trait the instrument purports to test, the more difficult it 

becomes to establish evidence of validity. Different approaches for establishing 

the validity of a test instrument are available and are discussed later. Note that a 

test still may be challenged if there exists a less discriminatory alternative.    
The Seventh Circuit held in  34 that the 

employer’s aptitude test had a disparate impact on Hispanic job applicants because 

there was no significant correlation between an applicant’s test score and his or 

her ability to perform the duties of an entry-level manager. The plaintiff ’s expert 

testified that the aptitude tests could “predict a person’s job performance only

3 percent better than chance alone.”     

A job applicant or employees can show adverse affects by different meth-

ods, but the most common approach is the “applicants–statistics” approach. The 

approach compares the percentage of minority applicants successfully passing a 

personality or aptitude test to the percentage of majority applicants.  

  Test Validity 
In 1975, the Supreme Court decided  35   a sem-

inal case with regard to test validation. In that case, Albemarle Paper imposed a 

requirement for skilled labor positions of a high school diploma and two tests. 

The court found it critical that Albemarle Paper made no attempt to validate the 

tests for job relatedness and simply adopted a national norm score as a cutoff 

point for new applicants. The Court held that “discriminatory tests are impermis-

sible unless shown, by professionally acceptable methods, to be predictive of or 

significantly correlated with important elements of work behavior which com-

prise or are relevant to the job or jobs for which employees are being evaluated.” 

Because of defects in the validation process, the court found that Albemarle was 

liable for discrimination for failure to evidence job relatedness of a discrimina-

tory test process.   

In 1978, the EEOC, with the assistance of several other government agen-

cies, developed the Uniform Guidelines on Employee Selection Procedures as a 

framework for employers in connection with the determination of the proper use 

of tests and other selection procedures. Where a selection test has been shown 

to have an adverse impact on a protected class, the guidelines identify three 

approaches to gathering evidence of validity; the choice of    validation    strategy 

depends on the type of inference the user wishes to draw from the test scores. 

The guidelines define an adverse impact on a protected class as any procedure 

that has a selection rate for any group of less than 80 percent of the selection rate 

of the group with the highest rate. 

The most traditional type of test validation is criterion-related/empirical statis-

tical validity. The test must be shown to accurately predict job performance as 

Scenario
2

Scenario
2
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evidenced by the ability to do the job. This form of validation collects data relat-

ing to job performance from a simulated exercise or other on-the-job measures of 

performance. These data are known as the criterion, or criteria if more than one 

measure of job performance is used. Once the test in question has been admin-

istered, and criterion measures have been taken, statistical relationships between 

the criterion and test scores are examined. Evidence of validity is obtained if 

there exists a systematic relationship between the criterion and the test scores. The 

strength of the relationship helps to determine how accurately performance can 

be predicted from test scores. The guidelines explain that the criterion on which 

the test is based may include other measures than work proficiency, such as train-

ing time, supervisory ratings, regularity of attendance, and tenure. Whatever cri-

teria are used, they must represent major or critical work behaviors as revealed by 

careful job analyses. In connection with criterion-based validation, it is important 

that the employer identify the proper criteria to be measured, identify the proper 

measurement, and establish a significant level of correlation between criterion 

measurement and job performance. Evidence for criterion-related validity can 

be obtained by one of two methods: predictive or concurrent. Predictive validity 

studies administer the test first and later collect criterion data. Concurrent studies 

collect both test and criterion data at the same time. Both types of studies then 

examine the statistical relationships between the two data sets. Concurrent studies 

are often used because predictive studies frequently prove to be less feasible.  

A test that demonstrates content validity is one that has sufficiently sampled the 

knowledge and/or skills required by the specific position for job performance. 

To ensure content validity, the job domain must first be defined based on careful 

job analysis. This definition should identify important tasks, behaviors, and the 

knowledge the job requires. The test must then be judged against a representative 

sample of these tasks, behaviors, and knowledge. Employers should be particu-

larly concerned with this type of validity during test construction as it is easiest 

to ensure representativeness at this stage. In determining representativeness, it is 

also important to consider the format and response properties of test items: either 

a test measuring a skill or ability should closely approximate an observable work 

behavior or its product should closely approximate an observable work product. 

The closer the content and context of the test are to work samples or behaviors, 

the stronger the basis for content validity. Contrary to criterion validity, which 

attempts to predict performance, a test that demonstrates content validity specifi-

cally measures performance of certain position requirements.  

Evidence of construct validity is generally most useful when test scores are con-

sidered measures of a psychological characteristic such as reasoning ability, intro-

version (a personality characteristic), leadership behaviors, and others. These 

characteristics are theoretical constructions about behavior, and in an employ-

ment setting are about job-related behavior. Several issues must be considered 
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when gathering evidence for construct validity. First, the construct must be shown 

to be important for job performance. As with content validity, this is done through 

the use of careful job analysis. In addition, the construct should be well defined, 

should be distinguished from other constructs, and should specify how the con-

struct relates to other variables. Construct validity is determined by examining the 

intercorrelation of test items (i.e., ensuring the internal consistency of the test) 

and examining relationships with other measures of the same construct and with 

measures of different constructs. These relationships should be strong for mea-

sures of the same construct and weak for measures of distinct constructs.  

Traditionally, the EEOC has considered evidence of differential validation. In 

other words, a test not only must be valid for the overall population to be tested 

(i.e., be differentially valid) but also must be valid for each separate minority sub-

group. In the past, this goal was achieved by making adjustments within a particu-

lar subgroup population to make scores equivalent across subgroup populations. 

However, this practice of subgroup norming, or “race norming” as it is sometimes 

called, was made illegal by the Civil Rights Act of 1991. The ban on subgroup 

norming is not limited to race as the means of defining subgroups; subgroups also 

may no longer be defined in terms of gender, religion, or national origin. Critics 

of subgroup norming say the practice is unfair because it essentially amounts to 

using different standards or cutoff scores for different groups. Advocates claimed 

the practice “leveled the playing field” and increased the employment opportuni-

ties of minorities and females. 

The Uniform Guidelines on Employee Selection Procedures also require that, 

where there is evidence of an adverse impact, employers of 100 or more employees 

must maintain specific records in order to ascertain the validity of tests and 

their impact on various populations. The type of documentation required varies 

depending on the type of validity test required. (See  Exhibit 3.13, “Information 

Required t o B e M aintained .”)    

In addition to ascertaining test validation, an employer must show that the specific 

trait for which the applicant is being tested is job-related. For instance, in  
36   female applicants for firefighter positions claimed that the phys-

ical agility tests for the positions had a disparate impact on women. The defendant, 

however, presented evidence that the examination was rationally related to a legiti-

mate purpose of the city. The court stated that, as long as the scoring system was fair, 

the test was acceptable, even if it did in fact impact women differently than men. 
37    discussed previously, is illustrative of the Court’s 

response to issues relating to testing and is one of the seminal cases in the area. 

As you may recall, on the day that Title VII became effective, Duke Power 

began to require that all employees either have a high school diploma or pass an

intelligence test in order to continue employment or to transfer positions at the 

company. Previously, the highest-paid black at Duke Power’s labor department 
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Exhibit 3.13 Information Required to Be Maintained

Criterion Validation Content Validation Construct Validation

User, location, and date(s)
of studies

Problem and setting

Job analysis or review of job 
information

Job titles and codes

Criterion measures

Sample description

Description of selection 
procedure

Techniques and results

Alternative procedures 
investigated

Uses and applications

Source data

Contact person

Steps taken to ensure accuracy 
and completeness

User, location, and date(s)
of studies

Problem and setting

Job analysis, content of the job

Selection procedure and its 
content

Relationship between the selec-
tion procedure and the job

Alternative procedures 
investigated

Uses and applications

Contact person

Steps taken to ensure accuracy 
and completeness

User, location, and date(s)of 
studies

Problem and setting

Construct definition

Job analysis

Job titles and codes

Description of selection 
procedure

Relationship between the 
selection procedure and job 
performance

Alternative procedures 
investigated

Uses and applications

Steps taken to ensure accuracy 
and completeness

Source data

Contact person

(the only positions originally available to blacks) was paid lower than any of the 

white employees in other departments. The new requirement effectively excluded 

blacks from positions at Duke Power. The court found that, if an employment 

practice that has a disparate impact on a protected class cannot be shown to be 

related to job performance, the practice is prohibited, even if the employer did not 

intend to discriminate. As the Court said in the excerpt provided earlier, “good 

intent or absence of discriminatory intent does not redeem employment practices 

or testing mechanisms that operate as ‘built-in headwinds’ for minority groups 

and are unrelated to measuring job capability.”     

Preparing selection testing programs that will be acceptable to the courts can 

become a complex and labor-intensive process. The comprehensive inquiry exer-

cised by many courts suggests several issues that employers should be aware of 

in developing or using an employment-related testing program. First, employers 

must carefully conduct job analyses, ensuring adequate representation of minor-

ity groups when collecting data concerning jobs. Second, a specific strategy for 

validation is necessary, and adequate support must be obtained in order to be 
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acceptable to the courts. Clear links between the information necessary to answer 

test questions and work performance should be shown. Third, attention to test 

administration and security also can be relevant, particularly if there is any chance 

that someone may cheat. Fourth, if there is more than one section or part to a test 

(i.e., using a test battery), the weighting of those parts in making the employment 

decision also will be taken into account by the courts. A specific rationale for the 

weights applied should be logical and based on job analysis data rather than an 

arbitrary assignment of weights. Finally, the test itself should be systematically 

developed using job analysis data and representative groups of job incumbents.  

Because employers have been restricted in their use of polygraph tests (to be dis-

cussed in the next section), many have resorted to subjective tests that purport 

to measure honesty or integrity through analysis of written or oral answers to 

numerous questions, with as many as 5 million being administered each year.38

  Integrity tests are believed to measure a wide variety of constructs, such as 

honesty, integrity, propensity to steal, attitudes, and counterproductivity. There 

is general agreement among experts that integrity tests can predict a number of 

outcomes of interest to employers and that they have validity levels comparable to 

many other kinds of tests used in employment settings. In addition, the tests have 

not been shown to have a consistently adverse impact on any one protected group. 

However, like the polygraph, integrity tests are likely to have many false positives 

and are difficult to validate (e.g., some have used polygraph tests or past criminal 

behavior). 

Though personality tests seemed to have become a viable option in pre-

employment selection screening, the validity of such tests in discovering useful 

employment-related information remains at issue. In addition, though these tests 

originally appeared to be free from discriminatory selection results and seemed 

relatively free from legal challenges, the Seventh Circuit upheld a claim in 2005 

against an employer on the basis of disability discrimination because of its use 

of the popular personality Minnesota Multiphasic Personality Indicator test.39

In a class-action lawsuit against the furniture rental company Rent-a-Center, the 

court found that the use of the screening test would likely exclude employees with 

mental impairments from promotions. In this case, the court noted that the ADA 

limits medical exams as a condition of employment. Rent-a-Center opted not to 

argue that a promotion is not “pre-employment” but instead simply contended 

that the MMPI is not a medical exam. The court disagreed. Therefore, in consid-

ering whether to use a personality or integrity test, employers should ensure that 

the impact of the test remains neutral and that the test itself is job-related.     

 Personality tests should not be confused with intelligence tests, which have 

suffered a great deal of criticism in connection with their potential for disparate 

impact discrimination against various minority groups. Notwithstanding these 

concerns, basic intelligence testing does remain one of the single best predictors 

of job performance accross all jobs.40       
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 Personality tests have recently been shown to reasonably predict job perfor-

mance behaviors across a variety of jobs (e.g., service jobs and military personnel) 

using various criteria of performance (e.g., tenure and supervisory performance 

ratings). However, employers must be sure their tests cover relevant dimensions of 

personality using a reliable and valid instrument. Some employers have resorted 

to dubious measures such as handwriting analysis and other nontraditional forms 

of employee selection. Because of the use of these methods, several states severely 

restrict or prohibit various personality tests. 

One of the difficulties in using personality or other less objective testing tech-

niques for employment purposes is the concept of    face validity    .  Face validity 

is concerned with whether a test appears to measure what it is supposed to mea-

sure. No statistical properties are involved. While not a technical or legally rec-

ognized form of validity, face validity often can be important in avoiding legal 

action based solely on the test taker’s perception of what the test assesses. As in 

   , included at the end of the chapter, even if the 

questions in the Psychoscreen had not invaded the privacy of the test takers, the 

appellants might still have brought legal action based on the apparent lack of rela-

tionship to the job. Simply because a test is an accepted psychological measure 

does not make that test relevant to a particular job, nor does it validate its use in 

any situation. 

Currently there are reliable personality measures available that avoid using the 

type of items used in the Psychoscreen that seem a particular invasion of privacy. 

Employers must be aware of the types of items used on any tests and their rela-

tionship to the job in order to shield themselves from legal liability.  

Whereas tests of general skills are often used to find out whether job applicants 

have the mental ability to perform a certain job, and integrity tests are used as an 

indicator of whether an applicant will engage in counterproductive behaviors such 

as theft, physical ability tests are administered to applicants seeking particularly 

physically demanding jobs. This type of test is used to increase the likelihood 

that candidates will be able to perform the essential physical functions of the job 

in question. Because the ADA calls for the testing of essential functions, general 

tests of fitness may no longer be an appropriate means of testing for physical fit-

ness. For instance, physical ability tests in the past might have required applicants 

to perform sit-ups, lift weights, and run certain distances. The logic of this test 

approach is that those who do better on these events are more physically fit and 

thus better able to perform the physical tasks of the job in question. 

This approach is problematic under the ADA, however, because an employer 

can only test for an applicant’s ability to perform the essential functions of the 

job and most jobs do not directly require employees to do sit-ups or lift weights. 

Under current laws, physical ability testing usually results in some type of job 

simulation. For example, a physical ability exam for entry-level firefighters might 

require applicants to drag hoses, open fire hydrants, or climb ladders. Job simula-

tions imply a content approach to test validation because the test components are 
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direct samples of the job domain. This approach to physical ability testing is used 

extensively in the public sector.  

Many employers require pre-employment, post-offer medical tests to ensure 

that the applicant is physically capable of performing the requirements of the 

position. Medical examinations are prohibited only prior to the offer to protect 

against wrongful discrimination based on a discovered disability. Pursuant to 

the Americans with Disabilities Act and the Vocational Rehabilitation Act, an 

employer may not reach an employment determination on the basis of a disabil-

ity, where the applicant (or employee) is otherwise qualified for the position, with 

or without reasonable accommodation. (For more on disability discrimination, 

see Chapter 12.) 

Medical examinations subsequent to the offer of employment, but prior to the 

actual employment, are allowed under the acts for the purpose of determining 

whether an employee is able to perform the job for which she or he has been 

hired. The order is not a minor issue. In one case, an offer was made, conditional 

on a drug test, medical examination, and background check. The employee hap-

pened to do the medical examination first. The blood test uncovered the employ-

ee’s HIV-positive status and the employer rescinded the offer, but the employee 

prevailed in court. The court found that no medical examinations were permitted 

until   of the nonmedical aspects of the application process, including the 

background check. 

The acts also require that all employees within the same job category be sub-

ject to the medical examination requirement; individual applicants may not be sin-

gled out. In addition, all information generated through the examination process 

must be maintained in confidential files, separate from other general personnel-

related information. 

Subsequent to the applicant’s employment, no medical examination may be 

required unless the test is job-related and justified by business necessity.   

  Legality of Ineligibility Testing 
A variety of reasons encourage workplace testing for ineligibility. First, the emp-

loyer may wish to reduce workplace injury or to provide a safer working environ-

ment. Drug testing has been shown to drastically reduce the number of workplace 

injuries and personal injury claims. A number of workplace studies measuring the 

accident rates of companies before and after implementing drug testing indicate 

that drug testing is indeed an important safety factor.  41   Second, an employer may 

use drug tests to predict employee performance or to deter poor performance; in 

addition to a reduction in accident rates, research has shown that “absenteeism, tar-

diness, employee theft and behavioral problems typically decrease with the imple-

mentation and maintenance of drug testing. Productivity and employee morale rise 

with improved attendance, attention to work and improved performance.”  42   Third, 

testing can reduce the employer’s financial responsibility to the state workers’
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compensation system. The use of an illegal substance, which contributes to the 

claimant’s injury, may serve as a defense to the employer’s liability.       

Despite the fact that the Constitution only protects employees from invasive or 

wrongful state action, an employee may make a number of possible claims against 

testing. Portions of the constitutions or state statutes of certain states establish

private-sector requirements for workplace testing. For example, San Francisco 

has enacted an ordinance that requires reasonable suspicion based on evidence of 

job impairment or danger to others before testing is deemed appropriate. Manda-

tory or random testing would not be allowed in this jurisdiction. 

There is also some support for a claim of common-law invasion of privacy 

in connection to private-sector testing, under certain circumstances.  43   In order 

to support a claim of invasion of privacy, the individual must show that her or 

his privacy was invaded by (1) unreasonable intrusion upon her or his seclusion,

(2) appropriation of her or his name or likeness, (3) unreasonable publicity of 

her or his private facts, and (4) publicity that unreasonably places the individual 

in a false light before the public. Of these causes of action, the ones most likely 

to arise in the employment context are intrusion and public disclosure of private 

facts. Some courts have adopted some or all of these causes of action while others 

have not. 

 Workers also have found support for claims based on reckless or negligent 

infliction of emotional distress. This would occur where the employee can show 

that the employer’s intrusion into the employee’s private affairs constitutes inten-

tional (and in some states, even reckless or negligent) extreme and outrageous 

conduct, and would cause mental suffering, shame, or humiliation (be highly 

offensive) to a reasonable individual under similar circumstances. In determin-

ing the offensiveness or reasonableness of the invasion, courts will balance the 

employer’s reason for the test with the extent or intrusiveness of the invasion of 

privacy. 

In addition to a common-law invasion of privacy argument, an employee may 

be able to state a claim for    defamation.  The employee must be able to show 

that the employer disseminated his or her intimate information to the public and 

that disclosure was not reasonably necessary to serve the employer’s legitimate 

business interest in the fitness of the employee to perform her or his job. This 

latter requirement would allow dissemination of the information to those people 

who have a “need to know” the information to adequately perform their jobs. The 

exception is lost where the employer disclosed the information on the basis of its 

malice against the employee. Once the test has been administered, whether it is 

a physical, drug, or polygraph test, it is advisable for the employer to secure the 

chain of custody of any data, samples, or both and to confirm the results with 

other examinations. 

 Finally, the employee may have a common-law cause of action for wrongful 

discharge in violation of public policy. An employee may base his or her claim 

on the argument that the court should not condone certain employer activities 

because those activities would directly contravene some clear public policy.
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In 44   the West Virginia Supreme Court held that, 

even though there was no state statute against drug testing, a strong public policy 

exists against testing. Therefore, since it was unclear whether the employee’s job 

actually brought him into close physical contact with the explosive fuels produced 

by the employer, there was insufficient support for the testing. The court instead 

held there were only two exceptions to the policy against testing: (1) where con-

ducted by an employer based on a reasonable good-faith suspicion of an employ-

ee’s drug usage and (2) where an employee’s job responsibility involves public 

safety or the safety of others.     

Generally, congruent with fundamental theories of employment law, a dis-

charge resulting from an employee’s failure to take a test for ineligibility is pro-

tected under the employment-at-will doctrine. The employment relationship is 

based on consent of both parties; if the employee does not wish to be subject to 

various requirements or conditions of employment, the employee may refuse and 

leave. If the employee, for instance, is uncomfortable with the idea of random 

drug testing, that employee may quit and work in an environment in which she or 

he is more comfortable. 

One of the most newsworthy areas of testing is the    polygraph    or lie detector. In 

each year during the past decade, more than 2 million private-sector employees 

were asked to take a lie detector test. While the actual number of polygraph tests 

administered is unknown, it is probative to learn that there are between 2,000 and 

3,500 polygraphers practicing in the United States. There are at least nine schools 

of polygraph analysis that graduate hundreds more each year. 

A polygraph test measures three physiological indicators of arousal: rate and 

depth of respiration, cardiovascular activity, and perspiration. The examiner asks 

a structured set of questions, and the subject is evaluated as honest or deceitful 

based on the pattern of arousal responses. The test has been criticized, however, 

because other catalysts than dishonesty may produce similar effects in an indi-

vidual subject. For instance, if an individual is aware that the basis for the test is 

a concern regarding theft, she or he may become innocently aroused when asked 

questions relating to the theft. On the other hand, the individual who has actually 

committed the theft may not be concerned at all; if the person was capable of 

theft, she or he may be just as comfortable with deceit. 

The desire of employers to use polygraphs is perplexing when one considers 

the reliability of these tests (or lack thereof). In 1983, the Congressional Office 

of Technology Assessment conducted a study of polygraph reliability. The office 

found there is a dearth of research or scientific evidence to prove the polygraph is 

valid for screening purposes. In fact, it has been found that accuracy rates range 

from 90 to 50 percent. 

Because of the large number of false positives and inaccuracies of the poly-

graph test, a loud outcry from those wrongly accused of improper behavior has 

resulted in the enactment of the Federal Employee Polygraph Protection Act of 

1988. This act, to a great extent, puts an end to polygraph use in selection and 
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greatly restricts its use in many other employment situations. The act provides 

that an employer may not

1. Directly or indirectly require, request, suggest, or cause any employee to take or 

submit to any lie detector test (e.g., a polygraph, deceptograph, voice-stress ana-

lyzer, psychological-stress evaluator, and any similar mechanical or electrical 

device used to render a diagnostic opinion about the honesty of an individual).  

2. Use, accept, refer to, or inquire about the results of any lie detector test of any 

job applicant or current employee.  

3. Discharge, discipline, discriminate against, or deny employment or promotion 

to (or threaten to take such adverse action against) any prospective or current 

employee who refuses, declines, or fails to take or submit to a lie detector test 

or who fails such a test.   

However, certain employers are exempt from these regulations. These employers 

include

1. Private employers whose primary business purpose is to provide security ser-

vices. Prospective employees may be tested if the positions to which they are 

applying involve the protection of nuclear power facilities; shipments or storage 

of radioactive or other toxic waste materials; public transportation of currency, 

negotiable securities, precious commodities, or proprietary information.  

2. Employers involved in the manufacture, distribution, or dispensing of con-

trolled substances. Employers may administer polygraph tests to applicants for 

positions that would provide direct access to the manufacture, storage, distri-

bution, or sale of a controlled substance.  

3. Federal, state, and local government employers. The federal government also 

may test private consultants or experts under contract to the Defense Depart-

ment, the National Security Agency, the Defense Intelligence Agency, the Cen-

tral Intelligence Agency, and the Federal Bureau of Investigation.   

According to the act, a private employer may also test current employees if the 

following four conditions exist: First, the test must be administered in connec-

tion with a workplace theft or incident investigation. Second, the employee must 

have had reasonable access to the missing property or loss incurred. Third, the 

employer must have reasonable suspicion that this particular employee was 

involved. Fourth, the employee must have been given written information regard-

ing the basis for the investigation and for the suspicion that she or he is involved. 

Furthermore, an employer cannot discharge, discipline, or otherwise discriminate 

against the test taker in any manner on the basis of the polygraph test results or 

refusal to take a polygraph test, without additional supporting evidence. This is 

called the   (See  Exhibit 3.14, “Employee Rights under 

Polygraph Protection Act .”) 

The Federal Employee Polygraph Protection Act also provides that, except in 

limited settlement-related circumstances, employees may not waive their rights 

under the act, nor is an employer allowed to offer financial incentives to employ-

ees to take the test or to waive their rights. 
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Exhibit 3.14 Employee Rights under Polygraph Protection Act

Employers are required by the act to offer certain 

information to all individuals who may be subject 

to a polygraph. The information required is as 

follows:

Sample Notice to Examinee
Section 8(b) of the Employee Polygraph Protec-

tion Act, and Department of Labor regulations 

(29 CFR 801.22) require that you be given the 

following information before taking a polygraph 

examination:

1. (a) The polygraph examination area [does] 

[does not] contain a two-way mirror, a camera, or 

other device through which you may be observed.

(b) Another device, such as those used in 

conversation or recording, [will] [will not] by used 

during the examination.

(c) Both you and the employer have the right, 

with the other’s knowledge, to record electroni-

cally the entire examination.

2. (a) You have the right to terminate the test 

at any time.

(b) You have the right, and will be given the 

opportunity, to review all questions to be asked 

during the test.

(c) You may not be asked questions in a man-

ner which degrades, or needlessly intrudes.

(d) You may not be asked any questions 

concerning: Religious beliefs or opinions; beliefs 

regarding racial matters; political beliefs or affilia-

tions; matters relating to sexual behavior; beliefs, 

affiliations, opinions, or lawful activities regarding 

unions or labor organizations.

(e) The test may not be conducted if there is 

sufficient written evidence by a physician that you 

are suffering from a medical or psychological con-

dition or undergoing treatment that might cause 

abnormal responses during the examination.

3. (a) The test is not and cannot be required as 

a condition of employment.

(b) The employer may not discharge, dismiss, 

discipline, deny employment or promotion, or 

otherwise discriminate against you based on the 

analysis of a polygraph test, or based on your 

refusal to take such a test without additional evi-

dence which would support such action.

(c) (1) In connection with an ongoing inves-

tigation, the additional evidence required for 

an employer to take adverse action against you, 

including termination, may be (A) evidence that 

you had access to the property that is the subject 

of investigation, together with (B) the evidence 

supporting the employer’s reasonable suspicion 

that you were involved in the incident or activity 

under investigation.

(2) Any statement made by you before or dur-

ing the test may serve as additional supporting 

evidence for an adverse employment action, as 

described in 3(b) above, and any admission of 

criminal conduct by you may be transmitted to an 

appropriate government law enforcement agency.

4. (a) Information acquired from a polygraph 

test may be disclosed by the examiner or by the 

employer only:

(1) To you or any other person specifically 

designated in writing by you to receive such 

information:

(2) To the employer that requested the test:

(3) To a court, governmental agency, arbitra-

tor, or mediator that obtains a court order:

(4) To a U.S. Department of Labor official when 

specifically designated in writing by you to receive 

such information.

(b) Information acquired from a polygraph test 

may be disclosed by the employer to an appropri-

ate governmental agency without a court order 

where, and only insofar as, the information dis-

closed is an admission of criminal conduct.

5. If any of your rights or protections under 

the law are violated, you have the right to file a 

complaint with the Wage and Hour Division of 

the U.S. Department of Labor, or to take action in 

court against the employer. Employers who violate 

this law are liable to the affected examinee, who 

may recover such legal or equitable relief as may 

be appropriate, including employment, reinstate-

ment, and promotion, payment of lost wages 

and benefits, and reasonable costs, including 
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attorney’s fees. The Secretary of Labor may also 

bring action to restrain violations of the Act, or may 

assess civil money penalties against the employer.

6. Your rights under the Act may not be 

waived, either voluntarily or involuntarily, by 

contract or otherwise, except as part of a written 

settlement to a pending action or complaint under 

the Act and agreed to and signed by the parties.

I acknowledge that I have received a copy of 

the above notice and that it has been read to me.

(Date)______________________

(Signature)__________________

Source: Reprinted from 53 Fed. Reg. 204 (October 21, 
1988).

 Violations of the act are subject to fines as high as $10,000 per violation, as 

well as reinstatement, employment, or promotion, and the payment of back wages 

and benefits to the adversely affected individual. The Wage and Hour Division of 

the Employment Standards Administration of the Department of Labor has the 

authority to administer the Employee Polygraph Protection Act. 

In addition to the regulations promulgated by Congress, 33 states have stat-

utes that either prohibit or restrict the use of polygraph examinations for use in 

employment decisions. Where a state law is more restrictive than the federal act, 

the act does not preempt the statute. 

The   (DVFCA), a recently pat-

ented test, may evaluate whether an individual is falsely claiming an injury or 

impairment that isn’t revealed by an X-ray or other medical tests. The test involves 

videotaping the individual while he or she performs a series of 20 motions, includ-

ing repetitive movements, walking, bending, and lifting. The filmed movements 

are then analyzed by a computer program, which generates graphs that alleg-

edly show the individual’s ability to perform each task. The biggest customers of 

DVFCA are insurance companies. One customer stated that in approximately 100 

uses, DVFCA results were consistent with other tests physicians might use.  45    

In response to the growing problem of drugs in the workplace and related inju-

ries and accidents, former President George H. W. Bush enacted the Drug-Free 

Workplace Act in 1988, which authorized the drug testing (or “biochemical sur-

veillance”) of federal employees under certain circumstances. It also required gov-

ernment service contractors with contracts of $100,000 or more to be performed 

within the United States to publish a statement about the act, to establish a drug-

free awareness program, and to give each employee a copy of the workplace policy. 

The cost to businesses of drug use in the workplace based on the figures discussed 

earlier in the chapter include a 66 percent higher absenteeism rate among drug 

users, 300 percent higher rate of health benefit utilization, and 90 percent higher 

rate of disciplinary actions, as well as findings that 47 percent of workplace acci-

dents are drug-related and that employee turnover is significantly higher. (See 

Exhibits 3.15, “Executive Order 12564, September 15, 1986: Drug-Free Federal 
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Workplace Act”  and  3.16 , “Benefits and Drawbacks of a Drug-Free Workplace 

Policy (DFWP).”) However, testing is not without costs. In 2004, approximately 35 

million workplace drug tests were performed at a cost of more than $1 billion.  46  

      Pre-employment screening of job applicants and testing as a part of a reha-

bilitation program are allowed by the act. In addition, the act requires that federal 

contractors and grant recipients satisfy certain requirements designed to eliminate 

the effects of elicit drugs from the workplace. In response to the act, all federal 

agencies established individual drug-use testing programs designed to ensure the 

safety and security of the government and the public. For example, the Depart-

ment of Defense has instituted an employee assistance program that focuses on 

counseling and rehabilitation, in addition to self and supervisory referrals to sub-

stance abuse treatment clinics. 

The act also provides that, for a drug-use testing program to be legal, the 

covered employers must post and distribute a policy statement explaining the 

unlawful manufacture, distribution, dispensation, possession, or use of controlled 

substances is prohibited. Discipline or sanctions against the offending employee 

are left to the employer’s discretion. However, if a criminal conviction arises 

from a workplace substance abuse offense, the employer is required to adminis-

ter an employment sanction or to advise and direct the employee to an approved

substance abuse treatment program. To protect the employee’s right to due pro-

cess, the employer must educate the workforce of any drug/alcohol policy and 

testing procedures. In addition, laboratory and screening procedures must meet 

certain standards. In one case,  47

the court concluded that the employees were denied due process because they 

were not informed of the basis of the employer’s suspicion and because they were 

not offered the opportunity to rebut the employer’s claims.   

Substance abuse testing is also governed by state laws. Therefore, employers 

are cautioned to evaluate programs according to the laws of the state or states in 

which their operations are located. For instance, the laws of California include the 

privacy provisions of its state constitution, which, unlike most state constitutional

Exhibit 3.15 Executive Order 12564, September 15, 1986: Drug-Free Federal Workplace Act

I, Ronald Reagan, President of the United States of 

America, find that:

Drug use is having serious adverse effects upon 

a significant proportion of the national work force 

and results in billions of dollars of lost productivity 

each year;

The Federal government, as an employer, is 

concerned with the well-being of its employees, 

the successful accomplishment of agency missions, 

and the need to maintain employee productivity;

The Federal government, as the largest employer 

in the nation, can and should show the way towards 

achieving drug-free work places through a program 

designed to offer drug users a helping hand and, at 

the same time, demonstrating to drug users and 

potential drug users that drugs will not be tolerated 

in the Federal workplace.
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Exhibit 3.16 Benefi ts and Drawbacks of a Drug-Free Workplace Policy (DFWP)

THE BENEFITS

 • Ridding the workplace of substance abuse can 

improve morale, increase productivity and cre-

ate a competitive advantage.

 • A comprehensive program may qualify an 

employer for discounts on workers’ compensa-

tion and other insurance premiums.

 • The prevention of a single accident or injury 

may pay for the entire program costs for several 

years.

 • Some contractors may need to have a DFWP to 

be eligible for business.

 • Many employers have successfully formulated 

policies which deal with ethical and privacy 

issues, and have successfully controlled their 

responsibility for, and the costs associated with, 

treatment and rehabilitation benefits.

 • Unions have initiated DFWPs with employers to 

promote good public relations and recapture 

work for their members.

 • Having a DFWP sends a very clear message to 

employees, their families and the community as 

to the company’s position on illegal drug use.

THE DRAWBACKS
 • A DFWP can increase distrust between manage-

ment and workers, and degrade morale and 

productivity in some workplaces.

 • A comprehensive DFWP could add significantly 

to the cost of doing business.

 • False accusations, misidentification of employ-

ees as drug users, unjustified dismissals and 

violation of confidentiality obligations could 

prompt burdensome litigation.

 • Identifying substance users may entail an obli-

gation to provide costly counseling and treat-

ment for a relapsing condition. It is not always 

easy to contain the financial drain, and health 

insurance premiums could rise.

 • A DFWP, particularly one that features drug 

testing, can raise serious ethical and privacy

issues.

 • Where the workplace is organized, the employer 

faces additional negotiations with the union.

DRUG-FREE WORKPLACE POLICY 
CHECKLIST
  1. What is our current company policy regarding 

the use of alcohol and other drugs?

  2. How much of a drug or alcohol problem does 

our company have at the present time?

  3. What is the nature of the problem (absentee-

ism, quality, productivity, safety, etc.)?

  4. How much does this problem cost the 

company?

  5. What type of DFWP would be most likely to 

improve the situation?

   a.  urine testing

   b. impairment testing

   c.  under the influence testing

 d.    better supervision and quality control

   e.  Employee Assistance Plan

   f.  a combination of the above

  6. If testing is involved, who will be tested?

   a.  applicants

   b. employees in safety sensitive positions

   c.  all employees

  7. Under what circumstances will testing be 

done?

   a. pre-employment

   b. for cause

   c. random

   d. combination

  8. What will be done with those who fail the test?

  9. What action will be taken regarding those who 

refuse to be tested?

 10. What would be the costs of such a program?

 11. What would be the benefits? How much would 

the problems described in 3 and 4 above be 

reduced by the program? How great is the 

financial benefit of the reduction?

 12. Do the projected benefits justify the costs?
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Exhibit 3.16 continued

 13. Which proposed components of the DFWP are 

cost effective?

 14. How do the company’s employees feel about 

the proposed DFWP? Would they be more 

supportive of another option? Have we sought 

their input?

 15. (If the company is organized) Has the pro-

posed DFWP been negotiated with the union?

 16. Is the proposed DFWP consistent with com-

pany values?

 17. Is the proposed DFWP legal in the jurisdictions 

where it will be implemented?

CHOOSING A POLICY
The first step in developing a policy is to decide 

whether to have a DFWP. Some employers may 

choose instead to judge employees simply on the 

basis of performance. Once a company has made 

a basic policy choice, it can consider in more detail 

the objectives it intends to achieve. There are a 

variety of possible motivations for pursuing such a 

program:

 1. Complying with legal requirements  Under federal 

law, some employers are required to establish 

DFWPs, including engaging in drug (and pos-

sibly alcohol) testing.

 2. Reducing liability risks  Having a DFWP may be 

viewed as assisting in the defense against cer-

tain legal actions, although DFWPs may also 

generate other kinds of claims.

 3. Reducing business costs due to accidents, absen-

teeism, and ill health  Eliminating drug use is 

seen as a way to promote safety and efficiency, 

improve the health of the workforce and curtail 

use of sick leave, medical benefits, and workers’ 

compensation.

 4. Ensuring the integrity of employees. A poten-

tial cause of theft, pilferage, and blackmail is 

removed, and workers’ confidence in each other 

is enhanced.

 5. Determining fitness for duty and corroborating 

evidence of misconduct. A DFWP may help estab-

lish uniformity in standards of behavior and in 

discipline imposed. To establish the DFWP the 

employer must determine the proper balance 

between punitive and rehabilitative elements 

of the program. Being identified as substance 

abuser may lead to discharge, but there may 

also be an attempt at rehabilitating employees 

and returning them to duty.

 6. Assuring public confidence in the business. The 

employer prevents embarrassment by taking 

genuine steps to deal with employees who are 

affected by substance abuse.

 7. Promoting a “drug-free” society. Many employ-

ers, seeing themselves as responsible members 

of society, sense a moral obligation to support 

law enforcement efforts against illicit drugs. 

NIDA has stated its “belief that the fight against 

illegal drugs in the workplace is critical to the 

nation’s war against drug use.” It has encour-

aged private employers to adopt DFWPs.

Source: ABA Section of Labor and Employment Law, 
Attorney’s Guide to Drugs in the Workplace (1996). 
Reprinted with permission.

provisions, extend to private employers. Random testing is permitted in

California for those in safety-sensitive work (though that definition remains open 

to interpretation) and an employer is under no obligation to hire or retain indi-

viduals who fail a drug test.  is an 

influential Supreme Court opinion relating to standards for drug screening pro-

grams for safety-sensitive positions and can be found at the end of this chapter.    

As discussed in other contexts in this chapter, the legality of drug testing relies, 

in part, on the reliability and effectiveness of the testing procedure itself. The 

most common form of employee drug-use screening test is an  

Case4Case4
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The typical test kit will include a number of solutions (reagents) that are added 

to a urine sample. When the reagent containing a drug antibody is mixed with 

the urine, any drug-infected urine will become more dense. When the change in 

density is visible, the test result is positive. Confirmatory tests should then be 

administered. The test costs between $4.50 and $25.00 depending on the number 

of drugs that the employer wants to test. 

The immunoassay test has several limitations. First, the test is subject to cross-

reactivity, where the test detects small amounts of similarly structured drugs, 

some of which are not illegal. Second, the test does not evidence the time or quan-

tity of ingestion, or the effects of the impairment on job performance. In addition, 

the test only investigates the presence of one drug at a time. 

A second form of drug testing, testing hair follicles ( 

), has therefore become more popular among employers. This test works on 

the theory that substances are absorbed into the bloodstream and incorporated 

into the hair as it grows. A hair follicle test can purportedly determine the chro-

nology and degree of the subject’s drug use by reporting what was in the body at 

the time the hair was formed in the follicle. Any positive response is confirmed 

by a more sensitive gas chromatography/mass spectrometry test. The procedure 

involves cutting a small amount of hair from the subject, approximately 1½ 

inches in length from the back of the head so as to remain physically unnoticed. 

The sample is placed in a collection envelope, which is immediately sealed and 

transported to a testing facility. 

Because of the sampling technique, hair follicle testing is slightly less intru-

sive than are urinalyses. Many urinalysis examinations are monitored to prevent 

tampering or contamination; this type of intrusion into personal activities would 

not be required in a follicle exam. In addition, the window of detection opened by 

a follicle test is much greater than that of a urinalysis. The follicle test is reliable 

up to a period of approximately three months, compared with the one- to three-

day window of reliability for urinalysis. 

On the other hand, many of the arguments that arise in connection with urinaly-

sis drug testing can be repeated here. Hair follicle testing provides much quantifi-

able information regarding the amount of drugs ingested and the time over which 

the drugs were taken. Given its ability to reveal extensive information, follicle 

testing has been attacked as an unreasonable intrusion into the subject’s private 

life in connection with unregulated and unrelated off-work activities. Decision 

makers should keep in mind the decision of the Sixth Circuit Court in  
48   that represents a somewhat minority perspective 

on the issue of testing. In applying Michigan law, the court held that an employer 

can use “intrusive and even objectionable means to obtain employment-related 

information about an employee.”   

In a recent study performed by Steelcase Corporation, the firm found that the 

overall positive response rate jumped from 2.7 percent, when urinalyses were 

used to detect marijuana and cocaine usage, to 18.0 percent, when hair follicle 

testing was used. In follow-up interviews, individuals who tested negative for 

substance usage, according to the urinalysis, but positive, according to the follicle 
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test, reported that they did actually use illegal substances some time within the 

three months prior to the examination. 

As a result of these criticisms of urinalyses, federal workers may soon be sub-

ject to more invasive procedures in the coming years. In an effort to deter and 

to detect illegal drug use by the 1.6 million federal civilian workers, the Bush 

administration through its Substance Abuse and Mental Health Services Admin-

istration (SAMHSA) suggested that federal agencies should have the option of 

using alternative tests, in addition to the traditional urine sampling, in testing for 

abuse. As mentioned above, SAMHSA specifically points to the inaccuracy of 

urine tests because of their vulnerability to masking agents and their short testing 

window after use of the substance. Instead, federal workers would be tested using 

their saliva, sweat, and hair samples. This proposal is currently open for public 

opinion before Congress. 

One additional issue raised by drug and alcohol testing involves the Americans 

with Disabilities Act. The act, which applies to private-sector employers, provides 

that individuals who currently use illegal drugs are not considered individuals 

with disabilities. However, if an employee or applicant is pursuing or has success-

fully completed a rehabilitation program, and demonstrates that she or he has a 

disability based on prior use, she or he is covered by the act and therefore entitled 

to reasonable accommodation. (See Chapter 13 regarding the ADA.) 

The Drug-Free Workplace Act does not apply to private-sector employers. 

An increasing number of private employers have implemented drug programs 

for their employees. According to congressional testimony given by Lawrence 

Bennett, a spokesperson for the Coalition for a Drug Free Greater Cincinnati,

98 percent of Fortune 200 companies have drug-free workplace programs in 

place. Private employers have generally followed the guidelines set forth in the 

act of 1989 in the institution of their own programs, and such programs have 

generally been upheld where reasonable procedures are followed. There do exist 

several occupation-specific regulations that restrict or require drug testing of 

employees. Where the government requires or actively encourages testing by the 

private sector, the testing may be subject to constitutional scrutiny. For instance, 

the Department of Transportation (DOT) requires private-sector transportation 

employers to randomly drug test employees in safety or security-related posi-

tions. In addition, under certain circumstances, DOT requires pre-employment 

and periodic testing, testing where reasonable cause exists, and testing subse-

quent to any accidents. An employee who tests positive is removed from her 

or his position and can only return after successful completion of a rehabilita-

tion program. These requirements must meet constitutional requirements of pri-

vacy and due process, even though the testing is actually carried out by private 

employers. 

On June 23, 1998, the House of Representatives passed the Drug-Free Work-

place Act of 1998, aimed at providing small businesses—who often lack the 

resources and infrastructure to conduct employee drug tests—with financial 

resources and technical assistance for implementing drug-testing programs. The 

three purposes of the act are to (1) educate small business concerns about the 
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advantages of a drug-free workplace, (2) provide financial incentives and techni-

cal assistance to enable small business concerns to create a drug-free workplace, 

and (3) assist working parents in keeping their children drug free. The Drug-Free 

Workplace Act of 1998 provides a $10 million grant program for nonprofit orga-

nizations that have the ability to provide technical assistance to small businesses 

in establishing drug-free policies. 

Additionally, 23 states have enacted legislation designed to protect the pri-

vacy of private-sector employees. These state laws vary in their approach; some 

states offer a great deal of protection for employees and may be classified as pro-

employee (such as Connecticut, California, and Minnesota), while other states 

allow testing after satisfaction of only modest burdens and are classified as pro-

employer (such as Utah). 

It should be noted that some legal scholars do not believe there is a connection 

between the recreational use of drugs and low productivity. Some researchers 

have been shocked by low levels of drug-related absenteeism and terminations 

in their studies. Others have found no effect from drug use on worksite perfor-

mance and have criticized misleading characteristics of pro-drug-testing data. 

Instead, they contend that, even if the data were supportive of testing, drug test-

ing ignores the presumption of innocence guaranteed to each individual. In many 

situations, a refusal to submit to a drug test is treated as an admission of drug 

usage.  

Genetic testing    is a scientific development that involves the use of laser and 

computer technology. Scientists make diagnostic predictions by locating a spe-

cific disease-associated gene on an individual’s chromosomes. This type of testing 

evolved in the 1960s in connection with research regarding individuals who were 

“hypersusceptible” to certain chemicals used in certain workplaces. By testing an 

applicant’s genes, the researchers were able to ascertain which applicants would be 

expected to experience negative reactions to various chemicals. Two decades later, 

Congress asked the Office of Technology Assessment (OTA) to conduct a study 

in the area. The OTA concluded in 1983 that “none of the genetic tests evaluated 

by the OTA meets established scientific criteria for routine use in an occupational 

setting. However, there is enough suggestive evidence to merit further research.” 

 Today, with the tremendous advances in medicine and technology, employers 

who choose to use genetic testing would have tremendous amounts of informa-

tion at their fingertips. Governments and private-sector firms are rushing to map 

the entire human genome for the purposes of preventing and treating countless 

health problems. However, though the Genetic Non-Discrimination Act is cur-

rently before Congress, no federal legislation or regulations restrict the use of 

this personal, private, and potentially volatile information. (See Chapter 12 for 

additional discussion of how this issue relates to disability discrimination.) The 

fear includes the concern that an employer might discover something about an 

individual’s genetic makeup that points to the    for a debilitating disease 

and therefore may choose not to hire the individual based on that potential, even 
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though the person may never develop that disease. In addition, the individual 

might have no previous knowledge of her or his disposition toward the disease 

and, in fact, might not want to know. Should the employer let that person know 

the reasons for her or his failure to get the job? Taken to an extreme, genetic test-

ing might allow society to separate individuals on the basis of their potential for

disease—a result that should not be taken lightly. Simply because we have the 

ability to test for something, does that mean that we should? 

Moreover, genetic testing is far from perfect. Researchers have discovered that 

some of the genetic differences found in the test might be due to damage to the 

genes from the test itself. Similarly, the tests (in their present technological state) 

evidence only the response of the sample to the presence of a certain toxic agent. 

The results show merely that the subject is more susceptible to that toxic agent 

than someone else. Only infrequently can the test show more than this mere sus-

ceptibility or potentiality. 

One additional issue raised by genetic testing is based on the fact that the 

genetic irregularities that may substantially impair a major life activity may be 

considered protected disabilities under the Americans with Disabilities Act and 

the Vocational Rehabilitation Act. A genetic test may encourage discrimination 

based on myths, fears, and stereotypes about genetic differences. 

In addition, at least 26 states prohibit or limit genetic testing as a matter of law. 

Except to determine an employee’s susceptibility or level of exposure to poten-

tially toxic chemicals in the workplace, employers in several states, including Illi-

nois, New Hampshire, North Carolina, Rhode Island, Vermont, and Wisconsin, 

are prohibited from using genetic testing as a condition of employment. Many 

states also prohibit discrimination and employment decisions made on the basis 

of ge netic i nformation.   

  Unique Considerations of HIV/AIDS Testing 
Employers unreasonably fearful about the onslaught of    HIV    in the workplace and 

the effect it will have on their workforces are anxious to test their employees or 

applicants for the presence of HIV. However, the HIV test in the workplace is 

inappropriate for two reasons. First, for the test to be justified, it must serve a 

legitimate business purpose. Because HIV is not transmitted by casual contact of 

the sort that takes place in a work environment, an HIV test is improper for most 

positions. Second, the test reports only the subject’s status as of several weeks, if 

not months, in the past. The test does not determine the HIV status of the indi-

vidual as of the day of the examination. Therefore, unless the employer monitors 

and restricts the employee’s off-work activities prior to the test and between test-

ing, the inquiry is inefficient and ineffective. 

In addition, an employer may not take an adverse employment action against 

an employee merely based on the knowledge that the individual is HIV-positive. 

That employee or applicant is protected by both the federal Vocational Rehabili-

tation Act and the Americans with Disabilities Act. These acts provide that an 

employer may not make an employment decision based on the individual’s HIV 

status, where the person is otherwise qualified to perform the essential require-

ments of the position. 

     HIV  
 Human i mmunodefi-

ciency virus, the virus 

that causes AIDS. 
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 Frequently called the “AIDS Test,” the HIV test does not actually test for    AIDS.
Instead, it tests for the presence of antibodies to HIV in the blood. If the first 

test performed—called the  (Enzyme Linked Immunosorbent Assay) —is

positive, a second ELISA test is performed to confirm the results. If that is posi-

tive, an additional test, the    is conducted. One’s body may take as 

long as six months to produce the HIV antibodies. A negative test result may 

be irrelevant if taken less than six months since the subject’s last transmissive 

activity. 

One area of HIV testing that has received a great deal of attention is the testing 

of healthcare workers (HCW) and the disclosure of their results. Several argu-

ments can be made against mandatory testing of HCWs, but proponents of test-

ing have a response for each. The first argument is that it is a waste of time and 

money to test workers because the actual risk of HIV transmission is so small. 

In fact, the chances of HIV transmission to a patient have been compared to the 

chances of a fatal accident occurring on the way to the hospital. 

Proponents of testing argue that the justification lies in the certainty that sur-

geons do cut themselves in surgery. In fact, a surgeon cuts a glove in approxi-

mately one out of every four cases and sustains a significant skin cut in 1 out of 

every 40 cases. 

The second argument against testing is that the expense of testing these work-

ers not only would take away from available funds for researching an HIV cure but 

would be excessive and unnecessary, due to the frequency of testing that would 

be necessary. Frequent testing is necessary, due to the test’s inability to verify 

HIV status up to the date of the test. In fact, if an HCW were tested today, that 

test would evidence his or her condition as of six months prior to today. Because 

no one has yet suggested that the HCW disclose all transmissive activities since 

a time six months prior to testing, and because hospitals have not yet proposed 

testing on a daily basis (to prevent transmission as a result of the previous night’s 

activities), testing appears to be a worthy cause but a futile effort. 

 Yet proponents question whether it is possible there is a way of testing that is 

both efficient and economical. Drug and HIV testing in the military is evidence 

that a mass mandatory testing program is possible. In fact, the military is able to 

test for HIV at a cost of less than $3 per test, with a false-positive rate of close to 

zero. Timely, inexpensive, and accurate tests are available; it is unlikely that their 

costs will exhaust research funds. 

The third argument against testing is that, if testing becomes mandatory, it 

would act as a declaration our society has no faith or trust in HCWs. In effect, 

society would be testing the Hippocratic oath by which each HCW is required to 

abide every time an HIV test is administered. Many patients would refuse to see 

their doctor unless the results of the doctor’s HIV test were available. 

Proponents would respond, however, that even now many patients do not 

merely rely on the doctor’s oath to make sure that they will receive professional 

treatment. News stories abound regarding unnecessary tests given to patients who 

have the money and the failure to give certain tests or treatment to those who do 

not have the money. By making testing mandatory, society and lawmakers are 

recognizing that the healthcare industry should take affirmative steps to protect 
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the public from sickness. A fundamental part of the Hippocratic oath is that a 

physician should cause no harm. Mandatory testing is one manner by which to 

guarantee this oath to the public. 

An additional societal cost is the investment that society has made in train-

ing thousands of HCWs. This investment would be lost, causing a need to train 

replacements and to retrain the infected HCWs to preclude their burden on 

America’s welfare system. The economic costs would be devastating to society 

in the additional form of increased healthcare costs. Moreover, the basic rights 

of all HCWs would be undermined. The right to privacy is a fundamental right, 

one that should not be revoked. Once the door to testing employees is opened 

for HIV testing, the borderline that protects employees and applicants from dis-

criminatory tests will become blurred. If mandatory testing is invoked, the gov-

ernment, in effect, will be undermining its own efforts to stem discrimination 

against employees with disabilities and to ground policies in fact, rather than in 

fear. 

 Finally, the lives of thousands of HCWs and their loved ones will be shat-

tered. The problems these people will face range from loss of friends to loss of 

employment to loss of insurance to loss of self-esteem. It is clear that the problem 

facing this industry comprises not only whether to implement mandatory testing 

but what to do if an HCW finds he or she is HIV-positive. The options facing the 

employee are few, at best.    

  Management Considerations: Testing 
A workplace substance abuse program should incorporate (1) a written abuse 

policy that has been drafted after input from employees, (2) a supervisory train-

ing program, (3) an employee education and awareness program, (4) access to an 

employee assistance program, and (5) a drug testing program, where appropriate. 

There are three possible corporate approaches for testing employees for ineli-

gibility. First, the employer may establish mandatory testing, which requires that 

all employees be tested for drug or alcohol use or some other form of ineligibility 

when they enter a specific program or at the time of their annual physical. Second, 

an employer may implement “probable cause” testing, where an employer tests 

employees only if there is suspicion of ineligibility, and testing is implemented 

for the purpose of discovering a safety, conduct, or performance problem. Third, 

employers may implement random testing. 

The decision about what method to use for testing will depend on the goals 

of the employer. Does it want to test its entire workforce? Or merely potential 

problem employees? In any case, an employer should, first, look carefully at state 

and local laws in connection with specific test-related legislation, as well as at 

statutes regarding privacy and so on. Second, the employer should clearly articu-

late its policy regarding substance use, lie detectors, and other tests, as well as its 

purpose, the procedure by which this policy is enforced, and the appeals process. 

Third, the policy must be consistently implemented and diligently documented. 
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Possible human and laboratory errors must be minimized. Fourth, all positive 

results should be confirmed with additional tests. (See  Exhibit 3.17, “Establish-

ing Drug Testing in the Workplace .”)           

  Performance Appraisals, Evaluation, and Discipline 
Schemes 

Once a worker is chosen and hired, the next step in the evolution of the employ-

ment relationship encompasses the management of that relationship, which should 

also allow for the employee’s professional development. The balance should not 

necessarily be in opposition. Workplaces bring together employers and employ-

ees. Generally, employees wish to come into an organization and rise as high as 

they can go. Generally, an employer wishes to have qualified employees who can 

handle what must be done to accomplish the job. An employee who wants to prog-

ress within her or his employment organization does so by meeting the employer’s 

expectations and doing so in an exemplary way. Employees hope to document sup-

port for their progression through    performance appraisals (PAs)    .  Employers 

wishing to have employees best suited for the job at hand must identify the best 

employee for promotion, demotion, retention, transfers, training, and raises. They 

hope to obtain the necessary information to do so through the periodic evaluation 

of employees. Disputes arise when an employer’s expectations of the employee do 

not meet with the employee’s understanding of the performance expected. These 

disputes are most often brought to light through the evaluation system.         

  performance 
appraisal  
A periodic assess-

ment of an employee’s 

performance, usually 

completed by her or his 

immediate supervisor 

and reviewed, at times, 

by others in the

company.

Exhibit 3.17 Establishing Drug Testing in the Workplace

The U.S. Department of Health and Human Ser-

vices prescribes the following process by which to 

establish drug testing in a workplace:

 1. Determine the need for drug testing in your 

work setting.

 •  Examine the employee assistance program  

(EAP) utilization.

 • Administer a confidential survey.

 •  Conduct a cost–benefit analysis. (Costs: ini-

tial screen plus confirmation tests, staffing, 

and training. Benefits: potential savings from 

reduced sick leave, absenteeism, health ben-

efits utilization.)

 •  Assess health insurance utilization, acci-

dents, safety complaints.

 2. Develop a drug testing policy.

 • Consult legal resources.

•  Develop goal, rationale, limitations of drug 

testing.

 •  Determine specific drugs for which to test. 

(Marijuana, cocaine, amphetamines, opiates, 

and phencyclidine [PCP] are those for which 

employees are most often tested.)

 •  Set up disciplinary process and employee 

assistance program referral process.

 •  Specify details of collection, lab testing pro-

cedures, including chain of custody.

 •  Set up conditions for designating sensitive 

positions when random testing.
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Above all, the purpose of the performance appraisal should be to identify those 

characteristics the employer hopes the employee will accentuate and to dissuade 

the employee from exhibiting characteristics not in keeping with the organiza-

tion’s objectives. Performance appraisals have the potential for discriminatory 

effect because discrimination may exist in the way the employer utilizes the eval-

uations as well as in the manner the appraisal is conducted. 

Employers are not required to maintain poor performers. Termination as a result 

of inadequate work performance is justified by business considerations. It is the 

measure of adequacy that often results in an adverse impact or is the consequence 

of adverse treatment, which must be avoided by employers. (See  Exhibit 3.18, 

“Myths about Performance Evaluations.”)     
Of the many ways in which an employer may assess employees’ performance 

levels, the most efficient and effective methods are those that utilize a variety of 

schemes to obtain the most complete job-related information. 

Methods available include    (MBO), which requires 

the manager and the employee to jointly set objectives that must be met within 

a specified time period. If the goal is not reached by the deadline as agreed, the 

employee’s performance is deemed unsatisfactory. Another example of a perfor-

mance appraisal system is the   (weighted or nonweighted), which 

evaluates each employee according to a list of behaviors found to be related to job 

performance. In advance, the checklist is prepared (and weighted, if necessary) 

based on the effectiveness by job experts. A third approach is called the  

• Private-sector employers are not generally restricted by the Fourth Amendment 
protection against unreasonable searches. Therefore, as a private employer, 
you are allowed to conduct searches under a lower standard. On the other 
hand, common-law protections against invasions of privacy do apply in the 
private sector.

 • You have an absolute right to determine whether someone is sufficiently healthy 
to do a job. The problem arises where your tests don’t quite tell you that informa-
tion or where you are testing for eligibility beyond the job’s requirements. Make 
sure that your test will yield results that are relevant to the job in question.

 • Health or eligibility testing should be conducted post-offer, pre-employment.

 • All tests should be validated; that is, they should be shown to test what they 
intend to test. Using an invalid test might subject you to liability.

 • Restrict access to the information gained during testing. If you disclose the 
information to individuals who don’t have a need to know it, you may be liable 
for an invasion of privacy or for defamation should the information turn out to 
be false.

 • If you choose to try a polygraph test on workers, be wary of the restrictions 
imposed by the Employee Polygraph Protection Act.

 • Since being HIV-free or AIDS-free is seldom (if ever) a BFOQ, testing for HIV is 
most likely to be unwarranted and a wrongful invasion of privacy.

Management Tips Testing
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  which requires supervisors to indicate how often the employee satisfies 

(how much the employee agrees, how strong the employee represents, and so on) 

each of several behavior-based statements, both desirable and undesirable. 

The key points in creating a performance appraisal system are summarized in 

Exhibit 3.19, “Creating a Legal and Effective Performance Appraisal System .”  

   Legal Implications of Performance Appraisal Systems 
Given their potential for inherent subjectivity, as well as biased or skewed results, 

performance appraisal schemes are prone to abuse and criticism. It is undeniable 

that it is integral to the proper management of any workplace to have the ability 

to evaluate the performance of its employees, but concerns remain regarding the 

efficacy and propriety of the evaluation systems available. The area of performance 

appraisal systems has been compared to a fire truck that is able to put out a fire only 

because its faulty brakes failed to stop the truck outside of the burning building. The 

truck instead roars directly into the building, dousing the flames as it goes. We, too, 

suffer from faulty equipment that may or may not help put out any “fires.” 

Moreover, courts differ greatly in their decisions regarding similar perfor-

mance appraisal methods; therefore, a rational and predictable conclusion is 

almost impossible about the propriety of any single method. What one is left with 

is merely direction. 

The legal implications of performance appraisals become relevant when their 

information is used as the basis for any employment-related decision. The Uni-

form Guidelines on Employee Selection Procedures apply to “tests and other 

selection procedures which are used as the basis for any employment decision”; 

therefore, the guidelines regulate the design and use of performance appraisals. 

Improper performance appraisal systems are those that do not fairly or adequately 

evaluate performance but, instead, perpetuate stereotypes that have an adverse 

impact on protected classes. 

Exhibit 3.18 MYTHS about Performance Evaluations

 1. An employer cannot be liable for giving a nega-

tive reference as long as it is based on a poor 

performance evaluation.

 2. To accommodate individual employees’ or appli-

cants’ needs (such as a disability), the employer 

must lower its standards or qualifications.

 3. If the jobs of minority workers are dependent on 

their evaluation by other workers, bias cannot 

be eliminated.

 4. As long as the employer believes that the 

employee understands the requirements or 

bases for the performance evaluation, the 

employer is not obligated to do anything fur-

ther or to allow leeway in compliance.
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 For example, the Supreme Court, in  49

discussed earlier, held that the paired-comparison standards (selecting the “better” 

of two employees) used by the employer as the basis for an empirical validation 

study were vague, prone to subjective interpretations, and thus discriminatory and 

unacceptable. Where a performance appraisal system has a disparate impact on a 

protected class, it is subject to high scrutiny by the courts. 

Disparate impact may be determined by a number of methods, the most com-

mon of which is described in the guidelines as the “four-fifths rule” (discussed in 

Chapter 2). Recall that under the rule there is a presumption of discrimination where 

the selection rate (for any employment decision) of the protected group is less than 

80 percent of the selection rate of the nonminority group. For example, if the num-

ber of males and females at a firm is equal, but the performance evaluation system 

results in promotions of 85 percent of the males and only 3 percent of the females, a 

court will presume discrimination, which may then be rebutted by the employer. 

As with other areas in which disparate impact is shown, the employer may still 

defend the system used if the performance appraisal was sufficiently job related. 

There must be some reasonable need for it, and some means by which to ensure 

its objectivity and fairness. If, for example, a checklist system is instituted, the 

employer must show that the person doing the checking is reasonably free of bias, 

and that the list itself is a fair representation of what is to be expected of the rea-

sonable or “common” employee. This is called    and is strictly regulated 

by the guidelines.  

A performance appraisal also may result in disparate    such as where 

a female employee is rated subject to different criteria than are the male

Exhibit 3.19 Creating a Legal and Effective Performance Appraisal System

 1. Define your objectives. What is the desired out-

come from the evaluation—communication of 

supervisors’ opinions, determination of com-

pensation and bonus allotments, employees’ 

professional development, etc.?

 2. Assess the current system. Gather feedback from 

those who have reviewed or been reviewed 

under the current system to evaluate how your 

employees’ needs fit with your objectives.

 3. Consider available options. Perhaps a competency-

based evaluation system that features different 

levels of expectations depending on years of 

experience would better fit your objectives as an 

employer.

 4. Determine a system of measurement. Consider 

replacing numerical values that are prone to 

“grade inflation” with commentary.

 5. Decide how the system will work. Who will evalu-

ate whom? How often? Should employees give 

self-evaluations? How will the information col-

lected from the evaluations be used?

 6. Implement the new system. Orientations, training 

seminars, etc., will help ensure that all employ-

ees understand their roles and how the system 

works.

Source: Susan Manch, “Re-Evaluating Evaluations,” Legal 
Times, June 7, 2001.
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employees. An example of this type of sexual stereotyping was at issue in the 

 case.  50   In that case, a female accounting executive 

did not receive a promotion to partner based on her performance evaluation. 

During the evaluation, the plaintiff had been told that she needed to take a charm 

school course; maintain more social grace; walk, talk, and dress more like a 

woman; use less profanity; and act less “macho.” The Supreme Court ruled in 

favor of the employee, even though the employer offered evidence of various 

nondiscriminatory bases for the denial of the partnership. The Court found that, 

as long as the sexual stereotype and discriminatory appraisal were “motivating 

factors” in the employer’s denial, the motive was illegitimate. This was incor-

porated into Title VII in the Civil Rights Act of 1991 amending Title VII of the 

Civil Rights Act of 1964.     

While most of us would claim that we rate people based on equivalent fac-

tors, research has shown, in fact, that we do not. Raters are often influenced by 

physical or other traits or attributes such as national origin, age, accent, and so 

on. Research also has shown that raters can be swayed by physical attractive-

ness or body type, as well.  51   People perceived as more attractive, for example, 

may be viewed as more intelligent and more competent, which could certainly 

have an impact on appraisers and their treatment of certain groups. Employ-

ers can guard against this type of influence through objective and/or practical 

assessments.       

An employee disputing the performance appraisal also may prove a case using 

the disparate treatment analysis first articulated in  52

The employee must show that he or she (1) is a member of a protected class,

(2) suffered an adverse employment decision as a result of a performance evalua-

tion, (3) was actually qualified to perform the responsibilities of the position, and 

(4) was replaced by someone with similar qualifications who is not a member of 

a protected class.     

In connection with scenario 3   where Mark-Jonathan is considering his alterna-

tives with regard to his evaluation of Gordy, Mark-Jonathan must consider the 

disparate treatment implications of his decision. If Mark-Jonathan bends the rules 

a bit for Gordy, in consideration of his recent divorce and other life-changing 

events, he may get into trouble unless he evaluates the life-changing events that 

take place in the lives of    of his subordinates. Failure to do so would result 

in him treating Gordy differently, simply because he knows about Gordy’s situ-

ation. While this might be fine in Gordy’s mind, the next person to come along 

might not be so happy about it. In scenario 3, that is just what happens. Julio has 

a record similar to Gordy’s. Suppose that he, too, has some difficulties in his life 

that have had an impact on his work performance. If Mark-Jonathan does not 

consider these difficulties, he would be treating Julio differently than he treated 

Gordy, resulting in disparate treatment. 

It is important to be aware of these issues, even where the difference in treat-

ment is not the result of any intentional wrongful discrimination. If Mark-Jonathan

cannot show why there was a difference in the way he treated Gordy and Julio, it 

may be difficult to prove that it was not the result of discrimination.  

Scenario
3
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If you recall, we discussed earlier the potential for defamation through compelled 

self-publication of an allegedly incorrect basis for termination. Defamation also can 

occur in connection with the publication of performance appraisals and employers 

should take similar precautions to avoid liability. In this situation, faulty perfor-

mance appraisals are not only subject to claims of discrimination, but also wrong-

ful discharge or negligent evaluation. Defamation may exist where the employer

    • States false and defamatory words concerning the employee.  

• Negligently or intentionally communicates these statements to a third party 

without the employee’s consent.  

   • Thereby subjects the employee to harm or loss of reputation.    

In other words, if the employer makes a false statement during the course of 

an employee evaluation, and that evaluation is transmitted to a third party (such 

as a future employer), the employee may have a claim for defamation. A false 

evaluation does not necessarily contain false information, but it may evaluate the 

employee on improper criteria (data on which the employee was told she or he 

would not be rated). 

An evaluation also may be considered false where the rater does not include 

information that would explain or justify a poor appraisal, such as the fact that the 

employee’s poor task completion rate was due to a sight disorder, which has since 

been corrected. Finally, a false evaluation may exist where a rater revises a prior eval-

uation in an attempt to justify subsequent adverse action taken against the employee. 

Truth is a complete defense to defamation, and truth and honesty by raters should 

be ensured throughout the appraisal process. An example of a case of defamation is 

seen in  included at the end of the chapter.    

One troublesome aspect of defamation in connection with the publication of 

performance reviews exists where a firm chooses to share the results of an inter-

nal investigation of performance with an enforcement entity. For example, E.F. 

Hutton conducted an internal investigation after it pleaded guilty in 1985 to 2,000 

counts of mail and wire fraud. The firm found (and shared with the public) that, 

while the top officials of the firm were not involved in the wrongdoing, certain 

midlevel managers had improperly used their positions for personal profit. 

One of these managers decided to sue the firm for $10 million on the basis of 

defamation. Though Hutton prevailed, the suit cost the firm enormous amounts of 

money in defense costs. As mentioned above, this manager was required to show 

that Hutton negligently published false statements about him. Hutton also argued 

that it had a qualified privilege to publish the results of internal investigations, so 

the standard was elevated to one including malice (plaintiff must show that the state-

ment was made with actual knowledge of or reckless disregard as to its falsity). 

An employee may have a claim against an employer for the employer’s    negligence
in conducting a performance evaluation. The employee must be able to show a 

Case5

     negligence  
 The omission to do 

something a reasonable 

person would do, when 

guided by those consid-

erations that ordinarily 

regulate human affairs, 

or something that a 

prudent and reasonable 

person would not do. 
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contract existed that provided for a performance evaluation. This may be either in 

the form of a formal employment contract or merely an agreement to include an 

evaluation in the criteria for promotion or merit salary increase. The liability of the 

employer stems from the common-law doctrine that, where a party to a contract 

undertakes an obligation to perform certain obligations, the party becomes liable 

for any wrongdoing that results from the performance of that obligation. 

The employee in  53   claimed that Ford Motor Com-

pany breached its contractual duty to evaluate in an objective manner. The court in 

  held that an employer has a duty to exercise reasonable care in the course 

of employee evaluations. Failure to do so may give rise to a cause of action in tort 

for negligence. The court in  54   found that a performance 

evaluation scheme that was based almost entirely on the recommendations of fore-

men operated to discriminate against African Americans and was held to be unlaw-

ful, even though the practice appeared to be fair on its face and General Motors had 

no intention to discriminate. The court explained, “It is clearly not enough under 

Title VII that the procedures utilized by employers are fair in form. These proce-

dures must be fair in operation.” Likewise, the intent of employers who utilize such 

discriminatory procedures is not controlling since “Congress directed the thrust of 

the Act to the    of employment practices, not simply the motivation.” 

The case was decided in 1972 and perhaps a different result might be reached 

today, depending on the circumstances of a case. However, in that case, the judge 

remarked, “We and others have expressed a skepticism that Black persons whose 

positions are dependent directly on decisive recommendations from Whites can 

expect nondiscriminatory action.”  55   Consider, therefore, how an employer might 

Appraisal procedures:

 1. Should be standardized and uniform for all employees within a job group.

 2. Should be formally communicated to employees.

3. Should provide notice of performance deficiencies and opportunities to correct 
them.

 4. Should provide access for employees to review appraisal results.

 5. Should provide formal appeal mechanisms that allow for employee input.

 6. Should use multiple, diverse, and unbiased raters.

 7. Should provide written instructions and training for raters.

8. Should require thorough and consistent documentation across raters that 
includes specific examples of performance based on personal knowledge.

9. Should establish a system to detect potentially discriminatory effects or abuses 
of the system overall.

Source: Reprinted with permission from Stanley B. Malos and Wiley & Sons, “Current Legal 
Issues in Performance Appraisal,” in James Smither, Performance Appraisal: State of the Art Methods 
for Performance Management (Hoboken, NJ: Wiley & Sons, 1998), pp. 49–94.

Procedural Recommendations for 
Legally Sound Performance Appraisals
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carefully incorporate recommendations as a significant part of an employment 

evaluation scheme without suffering the same result as GM, and how to ensure that 

an evaluation scheme is fair in operation, and not simply fair in form.               

A unique legal issue arises in connection with performance appraisals of indi-

viduals with disabilities. An employer is not required to lower quality or quality 

standards to accommodate an employee with disabilities, but it must do what is 

possible to enable the employee to perform her or his essential responsibilities, 

while not subjecting itself to an undue burden or hardship. The otherwise-qualified

employee who has a disability must be evaluated on reasonable job-related per-

formance standards for the duties assigned to that position.   

  Discipline 
As with any other area that involves actions taken toward employees, employee 

discipline is a sensitive domain that must be approached with a critical eye. Such 

care has both legal and business justifications. As a matter of law, if an employer 

can show that its discipline of an employee was for “just cause” (explained more 

fully below), it may be more effectively prepared to defend itself under EEO laws. 

In addition, there are sound business reasons for following such an approach. 

For example, if an employer ensures that there is “just cause” for discipline and 

discharge, employees are more likely to sense that they have been treated fairly 

and turnover is likely to be lower. Similarly, ensuring a “just cause” disciplinary 

approach whenever possible may serve to create a reputation for the employer 

that, in turn, will act as a positive inducement for prospective employees. 

Regulation of employment decisions applies to any decision, whether involv-

ing retention, promotion, and raises, or demotion, termination, or other forms of 

discipline. All discipline decisions must be applied without discrimination and 

objectively administered. Discipline systems that have the purpose of educating 

the employee who is found to be in violation are generally considered by employ-

ees to be fairer and less arbitrary than traditional punishment systems of disci-

plinary action. 

In general, “just cause” in discipline or discharge is determined by exploring 

three elements. First, one will consider whether the employee has received  

  that is, was the disciplinary process carried out in a fair manner? To 

reach this determination, it is relevant to consider the timeliness of the discipline 

and the adequacy of an employer’s investigation, ensure the employee is aware 

of the charge made and is given an opportunity to respond, and ensure that an 

employee is not penalized twice for the same conduct. The second element is 

whether there is adequate evidence of whatever charge has been made against the 

employee. This inquiry depends on the reliability and weight of the evidence or 

proof in support of the charges. The third element is whether the penalty chosen 

is appropriate. Here, questions of discriminatory discipline, the proportionality of 

the penalty versus the employee conduct, and the length and quality of the employ-

ee’s record are relevant.  56   A system that maintains consistency in application,
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that provides specific guidelines for attaining the varying levels of performance, 

and that communicates this information to employees is one likely to be deemed 

“fair.” The fairer the system, the less likely it will come under attack from dis-

gruntled employees. 

Furthermore, the most effective and efficient method by which to ensure appro-

priate treatment of disciplinary action is to factually and completely document 

each action taken (whether such action was written or oral) and its background 

support. This assures employees of adequate feedback, and lawsuits will not hinge 

on the vagaries of a particular supervisor’s memory. Where no documentation is 

maintained, there is no evidence that the employee was given the opportunity to 

redress the infraction or poor performance. 

Progressive discipline involves a set of steps before a challenging employee 

will be terminated for poor performance. In other words, the employee is given a 

standardized and articulated set of “chances” to improve behavior or performance 

before discharge occurs. Though tailored to the needs of the workplace, these 

steps may begin with an oral warning, followed by a written warning, light pun-

ishment, and so on until reaching a determination of discharge. Positive discipline 

refers to a progressive discipline process that involves counseling or other inter-

ventions that increase in severity or demands, rather than punishments. Where 

either process is in place, it is critical that the process be implemented across the 

board and in a nonarbitrary manner in order to ensure fair treatment to all work-

ers. Failure to impose progressive discipline systems in a standard format for all 

covered workers may result in potential liability for disparate treatment.57     Where 

the employer does follow this process in a committed way, the process itself may 

be protection against liability through its consistent application to all workers.  58         

One useful measure of “just cause” was set forth by Arbitrator Carroll

Daugherty in  59   now commonly known as the 

“Seven Tests” of just cause:

    1. Did the employer give to the employee forewarning or foreknowledge of the 

possible or probable disciplinary consequences of the employee’s conduct?  

   2. Was the employer’s rule or managerial order reasonably related to the orderly, 

efficient, and safe operation of the business?  

   3. Did the employer, before issuing discipline, make an effort to discover whether 

the employee violated or disobeyed a rule or order of management?  

   4. Was the employer’s investigation conducted fairly and objectively?  

   5. At the investigation, did the employer obtain substantial evidence or proof that 

the employee was guilty as charged?  

   6. Has the employer applied its rules, orders, and penalties evenhandedly and 

without discrimination?  

   7. Was the degree of discipline administered by the employer reasonable related 

to ( ) the seriousness of the employee’s proven offense and ( ) the record of 

the e mployee’s s ervice?      
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An employee who is subject to discipline has a right to request that a co-worker 

be present as a witness during an investigatory interview. This right is not limited 

to the union employee: Nonunion employees have a right to representation under 

   60   

Documentation of discipline, as well as of appraisals, warnings, and commen-

dations, should be retained in each employee’s file and should be given to the 

employee to provide her or him with the opportunity to appeal the action. 
    

      • Employers believe that freedom of contract should permit them to hire whom they 

please. However, such statutes as Title VII and IRCA require the employer to ensure 

that all qualified employees are provided with equal employment opportunity and that 

decisions to hire are based solely on appropriate concerns and not on prejudice or bias 

that is neither supported nor relevant to business necessities.  

   • An ethic of nondiscrimination must permeate the hiring process from advertising the 

position to drafting the application form to making the decision to hire.  

   • One of the most effective means by which an employer can protect itself from claims 

of discrimination in the recruitment/application process is to have a clear view of the 

job to be filled and who is the best person to fill that job (i.e., an adequate, specific job 

description for each position within the company).  

   • After the employer has conducted the analysis, it should implement those results by 

reviewing the written job descriptions to ensure that they are clear and specific in line 

 Chapter 
Summary 

• Documentation such as written performance appraisals can be your protection 
against wrongful lawsuits charging discrimination. As mentioned before, you 
are allowed to terminate someone for any reason except for certain prohibited 
reasons. As long as you document poor or deteriorating performance, you may 
generally terminate an individual on that basis and have protection against 
claims of discrimination.

• On the other hand, if you do conduct written performance appraisals but treat 
workers with similar appraisals differently, you may be subject to charges of 
discrimination.

• Where performance appraisals are conducted by a manager on the basis of 
stereotypes or prejudice, you are subject to claims of either disparate treatment 
or disparate impact. Therefore, make sure that all supervisors undergo train-
ing in connection with nonbiased reporting and evaluations that are free from 
prejudgments.

• Make sure that there are precautions against inappropriate disclosures. An 
employer may be subject to claims of privacy invasions or defamation under 
certain circumstances.

• If your employee manual or other materials state that you will conduct apprais-
als, failure to conduct them may be a problem. Make sure that you are willing 
to live with the claims you make regarding the regularity of appraisals and 
other promises.

Management Tips
Performance Management and Evaluation
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with the analysis; all nonessential job requirements should be deleted or defined as 

nonessential, and minimum requirements should be listed.  

   • Employers are cautioned, however, that the court or enforcement agency will look first 

to the actual job performance, then only to the description to the extent that it accurately 

reflects what the employee really does in that position. If the employer fails to include a 

function in the description, that may be used as an admission that the function is nones-

sential. If the function is nonessential, it is likely that an employment decision made on 

that basis will be suspect.  

   • Employers should ensure that recruitment procedures seek not only to obtain the most 

diversified applicant pool by reaching diverse communities but also encourage diverse 

applicants through the language used and the presentation of the firm.  

   • Employers should establish efficient, effective procedures to guarantee that they know 

who they are hiring. If an employer wants a certain type of person to fill a position, 

ensure that the one hired is such a person. Failure to do so may result in liability under 

a theory of negligent hiring.  

   • Employers should review their applications to ensure they are asking only for informa-

tion that is defensibly job-related or necessary to make a decision about whether to hire 

the c andidate.  

   • Since employers are liable for negligent hiring based on what they knew or should have 

known, it is critical to do a thorough background check on each new hire. This may 

include new hires through employment agencies, as well, since those agencies do not 

always conduct background checks sufficient to insulate the ultimate employer.  

   • Though prior employers are not obligated to provide references beyond the individual’s 

position, salary, and dates of work, if the employer chooses to do so beyond that basic 

level, the reference must be complete and honest to prevent foreseeable harm.  

   • Testing for eligibility and ineligibility is a necessary component of the selection proce-

dure. No employer would hire an unqualified employee if it knew the qualifications of 

the employee in advance of the hiring determination.  

   • Designing the appropriate pre-employment tests in order to ensure applicants can per-

form the functions of the job is critical, not only to effective selection procedures but 

also to the prevention of liability for disparate results of your procedure.  

   • To keep an employer’s evaluation techniques within parameters that are relatively safe 

from criticism, the employer should first describe precisely what is required of each 

position to be evaluated. An adequate description will include the following:

1. Position title.  

 2. Department or division in which the position is located.  

3.  Title of supervisor (not name, as the individual may change while the supervisory 

position would not).  

 4. Function or purpose of position.  

 5. Scope of responsibility for accomplishing that purpose.  

 6. Specific duties and responsibilities.  

7.  Knowledge, experience, or qualifications necessary for performance of the above 

duties and responsibilities (the connection should be apparent or explained).  

8.  Organizational relationship, persons to whom the employee should report, those 

employees who report to this supervisor, and those employees over whom the super-

visor has direct supervisory responsibilities.   
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   • No “unwritten” qualifications should exist. These may have a disparate impact against 

those employees outside the “loop” of information, pursuant to which employees learn 

of the “real” way of obtaining promotions and other workplace benefits.  

   • The employer should communicate to its employees the nature, content, timing, and 

weight of the performance appraisal and ensure that the employees understand each of 

the standards pursuant to which they will be evaluated.  

   • The bases for the evaluation should be specific and job- or task-defined, rather than 

subjective, global measures of job performance. For example, a performance measure 

such as “ability to finish tasks within specified time period” is preferable to “timeli-

ness.” “Suggests new approaches” would be preferable to “industrious.” This is because 

the supervisor evaluating the individual is given baselines and vantage points such as 

the schedules that she or he has given the employee, rather than being forced to reach a 

conclusion about the employee’s timeliness in general.  

   • The employer should request justifications of ratings wherever possible. Some 

researchers have suggested that documentation should be required only where a rating 

is extreme; however, this may be construed by the court as bending over backward only 

in those circumstances where the rating may be questioned. To the contrary, where an 

employer maintains a policy that each evaluation should be documented, the consis-

tency of treatment is a defense in itself.  

   • In addition to affording the employee the opportunity to be heard during the process, 

the employer should establish a formal appeals process, which the employee may fol-

low subsequent to receipt of the final appraisal. This process may be implemented by 

the employer through its supervisors, a committee comprised of representatives from 

all levels of the company, or a committee comprised of the employee’s peers. Under 

most circumstances, appeals processes act as a means to air differences and to explain 

misunderstandings, d eterring l ater l itigation.    

1. In the process of its recruitment of Peters, Security Pacific informed Peters that the 

company was doing “just fine” and Peters would have “a long tenure” at Security 

Pacific, should he accept the position offered. In doing so, Security Pacific concealed 

its financial losses and the substantial, known risk that the project on which Peters 

was hired to work might soon be abandoned and Peters laid off. Peters accepted the 

position and moved from New Orleans to Denver to begin his new job. Two months 

later, Peters was laid off as a result of Security Pacific’s poor financial condition. 

Does Peters have a cause of action?  

    2. A school district performs standard teacher evaluations including unannounced visits 

to classrooms, and messages are often delivered to the classroom throughout the day. 

It is discovered that a teacher engaged in intimate sexual contact with a student during 

the school day. Is the school district liable for negligent hiring? Should the employer 

have known that this could happen? [   545 N.W.2d 666 (Minn. 1996).]  

    3. Can an employer automatically exclude all applicants with conviction records? What 

if the policy was limited to felony convictions?  

    4. In 1997, Bobby Randall was hired at Wal-Mart. At the time, Randall was not a con-

victed felon but had been previously convicted three times on misdemeanor charges 

for indecent exposure. At the time of his hiring, Wal-Mart did not have a policy in 

 Chapter-End 
Questions 
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place that required criminal background checks for employees. In September 2000, 

Randall fondled a 10-year-old girl while on the job in the Wal-Mart store in which 

he worked. The girl’s mother sued Wal-Mart for negligent hiring, claiming that they 

should have known of his status as a sex offender through a background check. Was 

Wal-Mart l iable?  

    5. Phillips, an African-American woman, applied for a position as secretary at the Missis-

sippi legislature as a “walk-in” applicant. Phillips worked in the same building, which 

was made up of approximately 80 percent African-American employees. She stopped 

by the office one day to ask if the office was hiring clerical help. She was told that the 

office was and she was given an application to fill out. After not hearing a response 

from the office regarding the position, she called and learned that a white woman 

with similar qualifications had filled the position, even though Phillips applied before 

this woman. The office defended itself, claiming only that it has a practice of not 

contacting walk-in applicants for positions. Phillips claims that this policy disfavors

African-American applicants who work in the building and is, therefore, illegal based 

on disparate impact. What result?  

    6. In December 2001, Mervyn Losing, a manager at a Food Lion grocery store, was 

selected to take a random drug test. The test result came back as “substituted,” mean-

ing the sample submitted did not appear to be human urine. The laboratory performed 

a confirmation test that also came back “substituted.” Under Food Lion’s substance 

abuse policy, “substituted” results are considered positive screens for drug use. Food 

Lion had a zero-tolerance policy, so Losing was fired. He insisted on a retest, which 

came back negative. Food Lion accepted that the first test could have been a false pos-

itive and reinstated him in the same position. In March 2002, Losing was suspended 

for a week for failing to follow a Food Lion policy. Upon his return, he claimed he 

was continually harassed by co-workers and said that his supervisor had talked about 

his failed drug test to other employees, suggesting that he had substituted nonhu-

man urine in his first drug test. He admitted that he did not ever hear the supervisor 

make statements to his co-workers, but says he never told anyone, so the only way 

they could have known was through the supervisor. In 2005, Losing sued Food Lion, 

claiming defamation based on slander. Can he state a claim?  

    7. Sabrina Polkey was a supervisor and one of six Transtecs Corp. employees working in 

a mailroom at Pensacola Naval Air Station (NAS), through a Department of Defense 

(DoD) contract. One day, Polkey returned to the mailroom after working hours and 

discovered 14 opened and undelivered Christmas cards in the wastebasket at the front 

desk. Each of the six mailroom employees was questioned and each denied opening 

the mail. Transtecs arranged for polygraph exams for all six employees to absolve 

the company of any wrongdoing in the event that charges were pursued against the 

perpetrator. Employees were informed that the polygraph was voluntary and they each 

signed a general release form for the polygraph. Only one employee agreed to and 

took the polygraph test; Polkey did not. Less than a week later, Polkey was fired for 

a separate incident that supervisors claimed was a violation of NAS security proce-

dures. Polkey believed that her refusal to take the polygraph was the true reason for 

her termination and claimed that the request to take a polygraph was a violation of the 

Employee Polygraph Protection Act (EPPA). Transtecs claimed that their request fell 

within EPPA’s exemptions for an ongoing investigation and national security (based 

on the contract with the DoD). Who is correct? [   404 F.3d 

1264 (11th Cir. 2005).]  
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8. In response to the Drug-Free Workplace Act, the Department of Labor (DoL) insti-

tuted its Drug-Free Workplace Plan, which designated certain DoL positions as sen-

sitive in regard to public health and safety or national security. Employees in these 

positions, called “testing-designated positions,” could be subject to drug testing, 

including testing based on a reasonable suspicion of on-duty or off-duty drug use. 

The American Federation of Government Employees sought to enjoin this type of 

testing. Will the DoL’s plan hold up in court? [   969 F.2d 788 (9th Cir. 

1992).]

9. An individual contacts you in connection with a reference for one of your worst 

employees, who was just recently terminated for poor performance. This individual 

asks whether you believe the former employee will perform well in a similar posi-

tion at a new company. How do you respond? Is your response different if the former 

employee was terminated for stealing, and the individual asks whether this employee 

can be trusted?  

   10. Which of the following statements would be acceptable in a performance evaluation?

     •  “Even though Jacquie was out on a few religious retreats, she exceeded June sales 

goals by 10 percent.”  

    •  “Although a new, young college graduate, Spiro was very capable in leading the 

sales m eeting.”  

    •  “Despite time off for medical leaves, Renee was able to surpass productivity of 

many of her colleagues.”  

    •  “Though a bit tough to understand, Margeaux has received excellent reviews for 

her customer service.” 

11. Eugene McCarthy began working for Nike in 1993 and was promoted to a foot-

wear sales manager position in 1997. Following his promotion, McCarthy

signed a covenant not to compete that stated, “during Employee’s employment by 

Nike. . .and for one (1) year thereafter, Employee will not directly or indirectly . . .be 

employed by, consult for, or be connected in any manner with, any business engaged 

anywhere in the world in the athletic footwear, athletic apparel or sports equipment 

and accessories business, or any other business which directly competes with Nike or 

any of its subsidiaries or affiliated corporations.” In 1999, McCarthy was promoted 

again, to director of sales for the Brand Jordan division, but he was not required to 

sign a new noncompete agreement. In the spring of 2003, McCarthy accepted a job at 

Reebok as vice president of U.S. footwear sales and merchandising, and he resigned 

from Nike. Once McCarthy began working at Reebok, Nike filed a suit against him, 

claiming breach of contract and that McCarthy’s employment with Reebok violated 

the covenant not to compete. Is Nike’s noncompete agreement “reasonable”? Why or 

why not? [   379 F.3d 576 (9th Cir. 2004).]    
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Equal Employment Opportunity Commission
v. Chicago Miniature Lamp Works 

The EEOC claimed that Chicago Miniature Lamp Works (“Miniature”) discriminated against blacks in its 

recruitment and hiring of its entry-level workers because it recruited primarily through an informal word-

of-mouth process. Current employees would simply tell their relatives and friends about a job; if inter-

ested, these people then would come to Miniature’s office and complete an application form. Miniature 

did not tell or encourage its employees to recruit this way. The only time that Miniature actually 

this word-of-mouth process was when it adopted an affirmative action plan. At that time, Miniature asked 

one or two black employees to actively recruit black applicants from among their relatives and friends. 

Using this word-of-mouth process, 1 person was hired for every 15 who applied. Because of its success, 

Miniature never advertised for these jobs, and only rarely used the State of Illinois unemployment refer-

ral service. Between 1978 and 1981, Miniature hired 146 entry-level workers. Nine of these workers

(6 percent) were black. The trial court concluded that “the statistical probability of Chicago Miniature’s 

hiring so few blacks in the 1978–81 period, in the absence of racial bias against blacks in recruitment and 

hiring, is virtually zero.” The trial court also concluded that racial bias was the reason for the disparities 

between the percentage of blacks in Miniature’s entry-level workforce for the years 1970–1981 and the 

percentage of black entry-level workers in Chicago. However, the court of appeals reversed.

Case1
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. . . Congress intended a delicate balance, strongly con-

demning discrimination on account of a protected char-

acteristic, yet recognizing that racial imbalances in the 

workforce may result from legitimate, nondiscriminatory 

factors. A recognition of this tension informs our analy-

sis in this case.

The district court found Miniature liable based on 

both a disparate treatment and a disparate impact model. 

Although it is clear that the same set of facts can support 

both theories of liability, it is important to treat each model 

separately because each has its own theoretical under-

pinnings. The disparate treatment model is based most 

directly on Title VII’s statutory language and requires an 

inquiry into the defendant’s state of mind. The defendant 

is liable under this model when the plaintiff can prove 

that the defendant subjectively intended to discriminate 

against the plaintiff on account of a protected trait.

In a disparate impact case, however, motive is irrel-

evant. “Under the Act, practices . . . neutral on their face, 

and even neutral in terms of intent, cannot be maintained 

if they operate to ‘freeze’ the status quo of prior discrimi-

natory employment practices.” The line between dispa-

rate impact and disparate treatment cases is most blurred 

in “pattern and practice” cases such as this one, because 

statistics can be used to prove both disparate treatment 

and disparate impact.

A. Disparate Treatment
A prima facie case for a pattern or practice of disparate 

treatment can be established by “statistical evidence 

demonstrating substantial disparities in the application 

of employment actions as to minorities. . .buttressed by 

evidence of general policies or specific instances of dis-

crimination.” The plaintiff must prove “more than the mere 

occurrence of isolated or ‘accidental’ or sporadic discrimi-

natory acts.” Instead, the plaintiff must show that racial 

discrimination was the “standard operating procedure—

the regular rather than the unusual practice.”

As part of its attempt to separate its recruiting and hir-

ing practices, Miniature argues that it did not recruit and 

therefore, as a matter of logic, it could not have recruited 

discriminatorily. We reject this simplistic syllogism. . . .

. . .Miniature has recruited; it made an intentional deci-

sion to rely on word of mouth to attract applicants for its 

entry-level openings. Miniature knew how workerswere 

learning of its employment opportunities. When it adopted 

an affirmative action plan in 1977, it made an effort to 

tell its black employees to contact their friends and used 

newspaper advertisements to attract clerical and secretarial 

applicants. On occasion it used a job referral service. But 

Miniature obviously intentionally chose not to use these 

two forms of recruiting for its entry-level workers.

***

We reject defendant’s claim that “Miniature cannot be 

held liable because it did not commit any act.” It was the 

trial court’s finding that Miniature’s overall entry-level hir-

ing decisions were made with racial animus. It is true that 

the trial court focused on Miniature’s reliance on word of 

mouth as evidence of its discriminatory intent. . . . Minia-

ture’s passive reliance on word of mouth to generate appli-

cants must be given minimal weight because it involved 

no affirmative act by Miniature. Drawing the inference of 

intent from “nonaction” is necessarily more difficult than 

drawing the inference of intent from particular actions. 

This is especially true since intent means more than knowl-

edge that a certain action (or nonaction) will cause certain 

discriminatory results. Intent means a subjective desire or 

wish for these discriminatory results to occur.

A pattern or practice of disparate treatment is 

shown through a combination of “statistical evidence 

demonstrating substantial disparities . . .buttressed by 

evidence of general policies or specific instances of 

discrimination.” . . .

***

It is clear that Miniature was held liable because there 

were relatively few blacks in its applicant pool as com-

pared to the number of entry-level black workers in Chi-

cago. The EEOC’s statistical expert used a very simple 

demographic model. The applicant’s race was the only 

variable considered in the model, and Miniature’s racial 

composition was compared with the racial composition 

of Chicago as a whole.

***

The trial court erred in concluding that Miniature was 

liable under Title VII for disparate treatment of blacks. 

This is one of those rare cases where the statistical evi-

dence credited by the lower court does not support lia-

bility. Anecdotal evidence of intentional discrimination, 

only tangentially relied upon by the lower court, also 

fails to carry the day for the EEOC.

Cummings, J.
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B. Disparate Impact
When conducting its disparate impact analysis, the trial 

court again focused on the statistics put forward by the 

EEOC’s expert and on Miniature’s reliance on word-

of-mouth recruiting. Underscoring the basic similarity 

in the two approaches, the court began by stating that 

the “EEOC’s statistics are not open to rebuttal under 

the disparate-impact model any more than under the

disparate-treatment model.” The district court recognized 

that under a disparate-impact approach a plaintiff must 

identify a particular practice that caused the disparate 

impact. In this case, the district court considered the 

“particular practice” to be reliance on word-of-mouth 

recruiting. Since “Chicago Miniature has not even 

sought to offer any evidence tending to show its reliance 

on word-of-mouth recruiting is business-related,” the 

court concluded that the EEOC’s disparate impact case 

was established and unrebutted.

We concluded above that it was clearly erroneous for 

the trial court to rely on the statistical evidence put for-

ward by the EEOC. Since the EEOC relied on the same 

evidence to uphold liability under its disparate impact 

claim that it relied upon for its disparate treatment claim, it 

was also clearly erroneous for the trial court to support its 

findings of disparate impact with this statistical evidence.

There is another reason that the holding of disparate 

impact liability against Miniature cannot stand. In a dis-

parate impact case, “plaintiff is . . . responsible for iso-

lating and identifying the specific employment practices 

that are allegedly responsible for any observed statistical 

disparities.” The EEOC does not allege that Miniature 

affirmatively engaged in word-of-mouth recruitment of 

the kind where it told or encouraged its employees to 

refer applicants for entry-level jobs. Instead, it is uncon-

tested that Miniature passively waited for applicants who 

typically learned of opportunities from current Minia-

ture employees. The court erred in considering passive

reliance on employee word-of-mouth recruiting as a 

particular employment practice for the purposes of

disparate impact. The practices here are undertaken 

solely by employees. Therefore, disparate impact liabil-

ity against Miniature must be reversed.

As stated above, the reliance on word of mouth to 

obtain applicants for jobs does not insulate an employer 

from a finding of disparate treatment of minorities. 

However, for the purposes of disparate impact, a more 

affirmative act by the employer must be shown in order to 

establish causation. “[A] Title VII plaintiff does not make 

out a case of disparate impact simply by showing that, ‘at 

the bottom line,’ there is a racial imbalance in the work 

force.” The EEOC here, in essence, is attacking Minia-

ture’s overall hiring procedure by pointing to the “bottom 

line” results; it has not made the more focused allegation

required by that a specific, affirmative 

employment practice caused the disparity between 

entry-level workers at Miniature and entry-level work-

ers throughout Chicago.

There is no doubt that racial discrimination in 

employment remains widespread in Chicago. Without 

probative evidence of discriminatory intent, however, 

Miniature is not liable when it passively relies on the 

natural flow of applicants for its entry-level positions. 

Miniature’s entry-level hiring practices were straightfor-

ward, simple, and effective. The EEOC’s misspecified 

statistical model that ignored commuting distance and 

language fluency requirements, when unaccompanied 

by more probative anecdotal testimony, cannot support a 

ruling that Miniature violated Title VII by discriminating 

against blacks. Therefore, the trial court erred in finding 

Miniature liable under Title VII. Its disparate treatment 

and disparate impact findings were clearly erroneous 

because they credited statistics that did not take into 

account applicant preference and because the anecdotal 

evidence presented at trial was not sufficiently proba-

tive. In addition, the EEOC’s disparate impact theory 

fails because the EEOC did not specifically identify a 

particular practice by the employer that caused any dis-

parity. REVERSED.

Case Questions
1. Would an unbalanced workforce due to word-of-

mouth recruiting alone ever constitute disparate 

treatment?

2. Consider your and the court’s response to the above 

question. Would your decision be different if it could 

be shown that, in a certain small, all-white firm, 

recruiting was done only using word of mouth and 

this effort resulted in only white applicants?

3. How would you balance the advantages of word-of-

mouth recruiting against the possibility of discrimi-

natory impact?
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EEOC v. Consolidated Service System 

Defendant is a small janitorial firm in Chicago owned by Mr. Hwang, a Korean immigrant, and staffed 

mostly by Koreans. The firm relied mainly on word-of-mouth recruiting. Between 1983 and 1987, 73 

percent of the applicants for jobs and 81 percent of the hires were Korean, while less than 1 percent of 

the workforce in the Chicago area is Korean. The district court found that these discrepancies were not 

due to discrimination and the circuit court agrees.

Posner, J.

Case2

Consolidated is a small company. The EEOC’s lawyer 

told us at argument that the company’s annual sales are 

only $400,000. We mention this fact not to remind the 

reader of David and Goliath, or to suggest that Consoli-

dated is exempt from Title VII (it is not), or to express 

wonderment that a firm of this size could litigate in fed-

eral court for seven years (and counting) with a federal 

agency, but to explain why Mr. Hwang relies on word of 

mouth to obtain employees rather than reaching out to a 

broader community less heavily Korean. It is the cheap-

est method of recruitment. Indeed, it is practically cost-

less. Persons approach Hwang or his employees—most 

of whom are Korean too—at work or at social events, and 

once or twice Hwang has asked employees whether they 

know anyone who wants a job. At argument the EEOC’s 

lawyer conceded, perhaps improvidently but if so only 

slightly so, that Hwang’s recruitment posture could be 

described as totally passive. Hwang did buy newspaper 

advertisements on three occasions—once in a Korean-

language newspaper and twice in the —

but as these ads resulted in zero hires, the experience 

doubtless only confirmed him in the passive posture. 

The EEOC argues that the single Korean newspaper ad, 

which ran for only three days and yielded not a single 

hire, is evidence of discrimination. If so, it is very weak 

evidence. The Commission points to the fact that Hwang 

could have obtained job applicants at no expense from 

the Illinois Job Service as further evidence of discrimi-

nation. But he testified that he had never heard of the 

Illinois Job Service and the district judge believed him.

If an employer can obtain all the competent workers he 

wants, at wages no higher than the minimum that he expects 

to have to pay, without beating the bushes for workers—

without in fact spending a cent on recruitment—he can 

reduce his costs of doing business by adopting just the 

stance of Mr. Hwang. And this is no mean consideration 

to a firm whose annual revenues in a highly competitive 

business are those of a mom and pop grocery store. Of 

course if the employer is a member of an ethnic com-

munity, especially an immigrant one, this stance is likely 

to result in the perpetuation of an ethnically imbalanced 

workforce. Members of these communities tend to work 

and to socialize with each other rather than with people in 

the larger community. The social and business network of 

an immigrant community racially and culturally distinct 

from the majority of Americans is bound to be largely 

confined to that community, making it inevitable that 

when the network is used for job recruitment the recruits 

will be drawn disproportionately from the community.

No inference of discrimination can be 

drawn from the pattern we have described, even if the 

employer would prefer to employ people drawn pre-

dominantly or even entirely from his own ethnic or, 

here, national-origin community. Discrimination is not 

preference or aversion; it is acting on the preference or 

aversion. If the most efficient method of hiring adopted 

it is the most efficient (not defended because it is 

efficient—the statute does not allow an employer to jus-

tify intentional discrimination by reference to efficiency) 

just happens to produce a workforce whose racial or reli-

gious or ethnic or national-origin or gender composition 

pleases the employer, this is not intentional discrimina-

tion. The motive is not a discriminatory one. “Knowl-

edge of a disparity is not the same thing as an intent to 

cause or maintain it.” Or if, though the motives behind 

adoption of the method were a mixture of discrimination 

and efficiency, Mr. Hwang would have adopted the iden-

tical method of recruitment even if he had no interest in 
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 the national origin of his employees, the fact that he had 

such an interest would not be a “but for” cause of the dis-

criminatory outcome and again there would be no liabil-

ity. There is no evidence that Hwang is biased in favor 

of Koreans or prejudiced against any group underrep-

resented in his workforce, except what the Commission

asks us to infer from the imbalance in that force and 

Hwang’s passive stance.

If this were a disparate-impact case (as it was once, 

but the Commission has abandoned its claim of disparate 

impact), and, if, contrary to 

 word of mouth recruitment were deemed 

an employment practice and hence was subject to review 

for disparate impact, as assumed in 

then the advantages of word-of-mouth recruit-

ment would have to be balanced against its possibly 

discriminatory effect when the employer’s current work-

force is already skewed along racial or other disfavored 

lines. But in a case of disparate treatment, the question is 

different. It is whether word-of-mouth recruitment gives 

rise to an inference of intentional discrimination. Unlike 

an explicit racial or ethnic criterion or, what we may 

assume without deciding amounts to the same thing, a 

rule confining hiring to relatives of existing employees in 

a racially or ethnically skewed workforce, as in 

 word-of-mouth

recruiting does not compel an inference of intentional 

discrimination. At least it does not do so where, as in the 

case of Consolidated Services Systems, it is clearly, as we 

have been at pains to emphasize, the cheapest and most 

efficient method of recruitment, notwithstanding its dis-

criminatory impact. Of course, Consolidated had some 

non-Korean applicants for employment, and if it had 

never hired any this would support, perhaps decisively, 

an inference of discrimination. Although the respective 

percentages of Korean and of non-Korean applicants 

hired were clearly favorable to Koreans (33 percent to

20 percent), the EEOC was unable to find a single per-

son out of the 99 rejected non-Koreans who could show 

that he or she was interested in a job that Mr. Hwang 

ever hired for. Many, perhaps most, of these were per-

sons who responded to the ad he placed in the 

for a contract that he never got, hence never 

hired for.

The Commission cites the statement of Consolidated’s

lawyer that his client took advantage of the fact that the 

Korean immigrant community offered a ready market 

of cheap labor as an admission of “active” discrimina-

tion on the basis of national origin. It is not discrimina-

tion, and it is certainly not active discrimination, for an 

employer to sit back and wait for people willing to work 

for low wages to apply to him. The fact that they are eth-

nically or racially uniform does not impose upon him a 

duty to spend money advertising in the help-wanted col-

umns of the The Commission deemed

Consolidated’s “admission” corroborated by the testi-

mony of the sociologist William Liu, Consolidated’s own 

expert witness, who explained that it was natural for a 

recent Korean immigrant such as Hwang to hire other 

recent Korean immigrants, with whom he shared a com-

mon culture, and that the consequence would be a work-

force disproportionately Korean. Well, of course. People 

who share a common culture tend to work together as 

well as marry together and socialize together. That is not 

evidence of illegal discrimination.

In a nation of immigrants, this must be reckoned an 

ominous case despite its outcome. The United States has 

many recent immigrants, and today as historically they 

tend to cluster in their own communities, united by ties of 

language, culture, and background. Often they form small 

businesses composed largely of relatives, friends, and 

other members of their community, and they obtain new 

employees by word of mouth. These small businesses—

grocery stores, furniture stores, clothing stores, clean-

ing services, restaurants, gas stations—have been for 

many immigrant groups, and continue to be, the first 

rung on the ladder of American success. Derided as clan-

nish, resented for their ambition and hard work, hated 

or despised for their otherness, recent immigrants are 

frequent targets of discrimination, some of it violent. It 

would be a bitter irony if the federal agency dedicated to 

enforcing the antidiscrimination laws succeeded in using 

those laws to kick these people off the ladder by compel-

ling them to institute costly systems of hiring. There is 

equal danger to small black-run businesses in our cen-

tral cities. Must such businesses undertake in the name 

of nondiscrimination costly measures to recruit nonblack 

employees?

Although Consolidated has been dragged through 

seven years of federal litigation at outrageous expense 

for a firm of its size, we agree with the Commission that 

this suit was not frivolous. The statistical disparity gave 

the Commission a leg up, and it might conceivably have 

succeeded in its disparate-impact claim but for our inter-
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vening decision in 

supra. Had the judge believed the Commission’s 

witnesses, the outcome even of the disparate-treatment 

claim might have been different. The Equal Access to 

Justice Act was intended, one might have thought, for just 

such a case as this, where a groundless but not frivolous 

suit is brought by the mighty federal government against 

a tiny firm; but Consolidated concedes its inapplicability.

We do not know on what the concession is based—

possibly on cases like on rehearing, 

holding the Act inapplicable to statutes that have their own 

fee-shifting statutes—but other cases, such as v. 

are contra. It may not 

be too late for Consolidated to reconsider its concession 

in light of our holding in supra,

regarding the deadline for seeking fees under the Act.

AFFIRMED.

Case Questions
1. If the court in Consolidated ruled that, even though 

the statistics told another story, there was no evidence 

of “intentional” discrimination, would an unbalanced 

workforce due to word-of-mouth recruiting alone 

ever constitute disparate treatment?

2. Consider your and the court’s response to the above 

question. Would your decision be different if it could 

be shown that, in a certain small, all-white firm, 

recruiting was done only using word of mouth and 

this effort resulted in only white applicants. Would 

your decision remain the same?

3. If this case were tried as a disparate impact case, as 

discussed by the court, how would you balance the 

advantages of word-of-mouth recruiting against the 

possibility of a discriminatory impact?

Soroka v. Dayton Hudson Corp. 

Plaintiffs/Appellants Sibi Soroka, Sue Urry, and William D’Arcangelo sued Dayton Hudson, claiming 

that its practice of requiring Target Store security officer applicants to pass a psychological screen-

ing (the Psychoscreen) discriminated on the basis of race, gender, religion and physical handicap. The 

appellants took the test. Soroka was hired; Urry, a Mormon, and D’Arcangelo were not hired. The main 

functions of the store security officers (SSOs) are to observe, apprehend, and arrest shoplifters. The 

SSOs carry handcuffs and are allowed to use force against a suspect in self-defense. Target contends that 

good judgment and emotional stability are important skills for the SSOs. The purpose of the Psycho-

screen, Target argues, is to screen out applicants who are emotionally unstable, who may put customers 

or employees in jeopardy, or who will not take direction or follow store procedures.

The test used is a combination of two different accepted psychological tests. The resulting test includes 

questions about the applicant’s religious attitudes, such as “my soul sometimes leaves my body.  . . .

I have no patience with people who believe there is only one true religion. . . . Everything is turning out 

just like the prophets of the Bible said it would.” The test also includes questions regarding the applicant’s 

sexual preference, such as “I have been in trouble one or more times because of my sex behavior.  . . .

I am very attracted to members of my own sex. . . . I like to talk about sex.  . . .Many of my dreams are 

about sex matters.” Although the tests are scored by outside consultants and applicants are rated as to 

emotional stability, interpersonal style, addiction potential, dependability and reliability, and socializa-

tion, Target does not receive individual responses to the questions. Hiring decisions may be made on the 

basis of these recommendations, although the recommendations may be overridden.

The court reviewed the link between the test and any related business necessity and found that the 

test did not serve a sufficient job-related purpose.

Case3
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Soroka. . .argues that Target has not demonstrated that 

its Psychoscreen questions are job-related, that is, that 

they provide information relevant to the emotional stabil-

ity of its SSO applicants. Having considered the religious 

belief and sexual orientation questions carefully, we find 

this contention. . .persuasive.

Although the state right of privacy is broader than 

the federal right, California courts construing article I, 

section I of the California constitution have looked to 

federal precedents for guidance. Under the lower federal 

standard, employees may not be compelled to submit to 

a violation of their right to privacy unless a clear, direct 

nexus exists between the nature of the employee’s duty 

and the nature of the violation. We are satisfied that this 

nexus requirement applies with even greater force under 

article I, section I.

. . . [W]e turn to the voter’s interpretation of article I, 

section I. The ballot argument, the only legislative his-

tory for the privacy amendment, specifically states that 

one purpose of the constitutional right of privacy is to 

prevent businesses from “collecting unnecessary infor-

mation about us.” It also asserts that the right to privacy 

would “preclude the collection of 

information.” Thus, the ballot language requires that the 

information collected be necessary to achieve the pur-

pose for which the information has been gathered.

The California Supreme Court has also recognized 

this nexus requirement. When it found that public 

employees could not be compelled to take a polygraph 

test, it criticized the questions asked as both highly per-

sonal and unrelated to any employment duties. It found 

that a public employer may require its workers to answer 

some questions but only those that specifically, directly, 

and narrowly relate to the performance of the employee’s 

official duties.

While Target unquestionably has an interest in 

employing emotionally stable persons to be SSOs, test-

ing applicants about their religious beliefs and sexual 

orientation does not further this interest. To justify 

the invasion of privacy resulting from the use of the 

Psychoscreen, Target must demonstrate a compelling 

interest and must establish that the test serves a job-

related interest. [The court found that Target did not 

do so.]

Case Questions
1. Why do you think Target administered this test? What 

did it learn about each applicant as a result of the test?

2. Is there any relevance between the responses to the 

questions asked and the individual’s ability to per-

form the job?

3. If Target’s main purpose was to determine emotional 

stability, what other method could it have used to 

obtain this information about its applicants?

Case4
National Treasury Employees Union v. Von Raab 

The U.S. Customs Service implemented a drug screening program that required urinalysis tests of service 

employees who wanted to be transferred or promoted to positions where there might be some contact with 

drugs, such as confiscation, or where the employee might have to carry a firearm or handle classified 

material. The program provides that the results of the test may not be turned over to any other agency 

without the employee’s written consent. The petitioners, a federal employees’ union and one of its offi-

cials, sued claiming a violation of the Fourth Amendment. The district court agreed and enjoined the pro-

gram because the plan was overly intrusive without probable cause or reasonable suspicion. The court of 

appeals vacated the injunction, holding that this type of search was reasonable in light of its limited scope 

and the service’s strong interest in detecting drug use among employees in certain positions. The Supreme 

Reardon, J.
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In decided

today, we held that federal regulations requiring employ-

ees of private railroads to produce urine samples for 

chemical testing implicate the Fourth Amendment, as 

those tests invade reasonable expectations of privacy. 

Our earlier cases have settled that the Fourth Amend-

ment protects individuals from unreasonable searches 

conducted by the Government, even when the Govern-

ment acts as an employer and, in view of our holding 

in that urine tests are searches, it fol-

lows that the Customs Service’s drug testing program 

must meet the reasonableness requirement of the Fourth 

Amendment.

While we have often emphasized and reiterate today 

that a search must be supported, as a general matter, 

by warrant issued upon probable cause, our decision in 

reaffirms the longstanding principle that 

neither a warrant nor probable cause, nor, indeed, any 

measure of individualized suspicion, is an indispensable 

component of reasonableness in every circumstance. As 

we note in our cases establish that where 

a Fourth Amendment intrusion serves special govern-

mental needs, beyond the normal need for law enforce-

ment, it is necessary to balance the individual’s privacy 

expectations against the Government’s interests to deter-

mine whether it is impractical to require a warrant or 

some level of individualized suspicion in the particular 

context.

It is clear that the Customs Service’s drug testing pro-

gram is not designed to serve the ordinary needs of law 

enforcement. Test results may not be used in criminal 

prosecution of the employee without the employee’s con-

sent. The purposes of the program are to deter drug use 

among those eligible for promotion to sensitive positions 

within the Service and to prevent the promotion of drug 

users to those positions. These substantial interests, no 

less than the Government’s concern for safe rail transpor-

tation at issue in present a special need 

that may justify departure from the ordinary warrant and 

probable cause requirements.

Petitioners do not contend that a warrant is required by 

the balance of privacy and governmental interests in this 

context, nor could any such contention withstand scru-

tiny. We have recognized that requiring the Government

to procure a warrant for every work-related intrusion 

“would conflict with ‘the common sense realization that 

government offices could not function if every employ-

ment decision became a constitutional matter.’”

Even where it is reasonable to dispense with the war-

rant requirement in the particular circumstances, a search 

ordinarily must be based on probable cause. . . . We think 

Customs employees who are directly involved in the 

interdiction of illegal drugs or who are required to carry 

firearms in the line of duty likewise have a diminished 

expectation of privacy in respect to intrusions occasioned 

by a urine test. Because successful performance of their 

duties depends uniquely on their judgment and dexterity, 

these employees cannot reasonably expect to keep from 

the Service personal information that bears directly on 

their fitness.

In sum, we believe that the Government has dem-

onstrated that its compelling interests in safeguarding 

our borders and the public safety outweigh the privacy 

expectations of employees who seek to be promoted to 

positions that directly involve the interdiction of illegal 

drugs or who are required to carry a firearm. We hold 

that the testing of these employees is reasonable under 

the Fourth Amendment.

Case Questions
 1. An approved drug use test must be conducted within 

reasonable parameters. In the court determined

that a urine collection process may not be reasonable 

if “done under close surveillance of a government 

representative [as it] is likely to be a very embar-

rassing and humiliating experience.” Courts will 

generally balance the employee’s rights against the 

employer’s stated basis for the test and determine 

whether the cause of the test is reasonable and sub-

stantial. For instance, in 

the Supreme Court stated that the 

railway employees had a reduced expectation of pri-

vacy due to the highly regulated nature of the industry. 

200 Part One 

Kennedy, J.

Court affirmed in connection with positions involving contact with drugs and/or firearms but vacated and 

remanded the decision in regard to those positions that require handling of classified materials.
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Sean Jensen seeks reversal of a judgment in his defa-

mation action against his former employer, Hewlett-

Packard Company, and one of its supervisors, Rod Smith. 

The lawsuit involves a difference of opinion between the 

employer and employee about the quality of the employ-

ee’s work. A supervisor, Hank Phelps, evaluated the 

employee, Jensen, as needing to improve his on-the-job 

performance in certain respects. Jensen took offense at 

the evaluation, claimed it was false, and accused Phelps 

of trying to hide his own incompetence. He demanded 

the evaluation be removed from his personnel file and 

challenged Phelps “to prove his various allegations to an 

impartial factfinder.” Hewlett-Packard investigated the 

matter and sided with Phelps.

As a prelude to our holding, we express our strong 

judicial disfavor for libel suits based on communications 

in employment performance reviews, particularly when, 

as here, the tort claim appears to be an attempted end run 

around the law. In light of the multitude of laws designed 

to protect the employee from oppressive employment 

practices, evaluations serve the important business pur-

pose of documenting the employer’s hiring, promotion, 

discipline and firing practices. Moreover, the laudable 

practice of evaluating employees is to be encouraged for 

other important reasons. The performance review is a 

vehicle for informing the employee of what management 

expects, how the employee measures up, and what he or 

she needs to do to obtain wage increases, promotions or 

other recognition. Thus, the primary recipient and bene-

ficiary of the communication is the employee. Tangential 

beneficiaries are ordinarily, as in the case here, all part 

of a management group with a common interest, i.e., the 

efficient running of the business.

Clearly, there is a legitimate raison d’etre for such 

records, and management has an unquestioned obligation 

to keep them. We would therefore be loathe to subject an 

employer to the threat of a libel suit in which a jury might 

decide, for instance, that the employee should have been 

given a rating of “average,” rather than “needs improve-

ment,” or that the employee had an ability, unrecognized 

and unappreciated by a foolish supervisor, to get along 

with and lead others.

Yet that result is exactly what Jensen intended to 

accomplish with his libel action against Hewlett-Packard: 

to have an “impartial fact-finder” judge whether Phelps 

was “right” or “wrong” in his criticisms of Jensen, which 

is to say whether Jensen was more valuable to Hewlett-

Packard than the employer was willing to acknowledge.

Based on the facts here, we hold that unless an 

employer’s performance evaluation falsely accuses an 

employee of criminal conduct, lack of integrity, dishon-

esty, incompetence or reprehensible personal character-

istics or behavior, it cannot support a cause of action 

for libel. This is true even when the employer’s percep-

tions about an employee’s efforts, attitude, performance, 

potential or worth to the enterprise are objectively wrong 

Jensen v. Hewlett-Packard Co. 

An employee who did not agree with his performance evaluation filed suit against the employer for defa-

mation. The court found that, “unless an employer’s performance evaluation falsely accuses an employee 

of criminal conduct, lack of integrity, dishonesty, incompetence or reprehensible personal characteristics 

or behavior, it cannot support a cause of action.” Because the current case did not contain evidence in 

support of that standard, no cause of action was stated.

Sonenshine, J.
***

Case5

In addition, societal interests, such as safety and 

security of the railways, may outweigh the individual 

employee’s privacy interests. When might this be the 

case?

2. Why do you think the Court made a distinction 

between positions involving contact with drugs and 

firearms and positions that require handling of classi-

fied materials?



202 Part One 

and cannot be supported by reference to concrete, prov-

able facts. Moreover, where an employee alleges the 

employer’s negative evaluations are feigned, the only 

potentially available remedy lies in contract, for breach 

of the implied covenant of good faith and fair dealing.

***
The first ground raised by Hewlett-Packard was

Jensen’s failure to present facts demonstrating the evalu-

ation statement was libelous. In defamation actions, it is 

entirely appropriate for the court to determine in the first 

instance “whether the publication could reasonably have 

been understood to have a libelous meaning.”

“Libel is a false and unprivileged publication by writ-

ing. . .which exposes any person to hatred, contempt, 

ridicule, or obloquy, or which causes him [or her] to be 

shunned or avoided, or which has a tendency to injure 

him [or her] in his [or her] occupation.” A publication 

“must contain a false statement of fact” to give rise to 

liability for defamation. A statement of opinion “cannot 

be false and is outside the meaning of libel.” “[T]he dis-

positive question. . . is ‘whether a reasonable fact finder 

could conclude that the published statements imply a 

probably false factual assertion.’” The court examines 

the communication in light of the context in which it was 

published. The communication’s meaning must be con-

sidered in reference to relevant factors, such as the occa-

sion of the utterance, the persons addressed, the purpose 

to be served, and “all of the circumstances attending the 

publication.”

Under the above standards, could any of the comments 

in Phelps’s evaluation reasonably be interpreted as false 

statements of fact? No. First, we note the context: The 

communication was a 14-page evaluation of Jensen’s per-

formance, prepared by Phelps in the course of his desig-

nated duties as Jensen’s manager. It was one of a series of 

evaluations, less favorable than those that preceded or fol-

lowed it. It documented one manager’s assessment of Jen-

sen’s work habits, interpersonal skills and level of effort, 

and it outlined the employer’s expectations with regard 

to Jensen’s improvement. It was presented to Jensen for 

his review and its contents were seen by or made known 

to a number of management people who participated in 

periodic employee-ranking sessions. Jensen was given the 

opportunity to respond to the evaluation, which he did. 

There is absolutely nothing in the attendant circumstances 

tending to show the document constituted anything but 

business-as-usual.

Next, the word “evaluation” denotes opinion, not 

fact. “Evaluation” is defined in Webster’s Third New 

International Dictionary as “. . .  the act or result of

evaluating: JUDGMENT APPRAISAL, RATING, 

INTERPRETATION.” To “evaluate” is “. . . to examine 

and judge concerning the worth, quality, significance, 

amount, degree, or condition of.” The dictionary defini-

tion is not necessarily dispositive of the fact/opinion issue, 

but it certainly implies the defendants’ intended legitimate 

purpose of the document, i.e., its use as a management 

tool for examining, appraising, judging and documenting 

the employee’s performance.

Finally, we turn to the contents of the evaluation, none 

of which suggests Jensen lacked honesty, integrity or the 

inherent competence, qualification, capability or fitness 

to do his job, or that he had reprehensible personal char-

acteristics. Three categories of comments are involved: 

ratings by which Phelps expressed a value judgment, 

such as “good,” “acceptable” or “unacceptable,” about 

Jensen’s comparative level of skills, performance or atti-

tude; directions in which Phelps advised Jensen that he 

was expected to develop or improve in various areas; and 

general remarks about Jensen’s attitude toward his job 

responsibilities and his co-workers.

But even if the comments were objectively unjustified 

or made in bad faith, they could not provide a legitimate 

basis for Jensen’s libel claim because they were state-

ments of opinion, not false statements of fact. . . .

. . . It is poor policy to create an atmosphere of fear 

of liability which stifles management from exercising its 

“fundamental prerogatives . . . to control the workplace 

and to retain only the best-qualified employees.” Here, 

there is no claim that the negative evaluation was fab-

ricated as a pretext for prohibited discrimination; rather 

there is only Jensen’s unsubstantiated charge his super-

visor’s opinion was objectively wrong and subjectively 

feigned. We are compelled to conclude the court is an 
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inappropriate forum for resolution of this grievance. No 

matter the denomination of the cause of action, employ-

ers should neither be required to justify performance 

evaluations by reference to objectively provable facts, nor 

subjected to fear of liability for good faith, but mistaken, 

judgments about the value of an individual employee to 

the business enterprise.

Case Questions
1. Would an employer be able to say anything on an 

evaluation and not be held liable?

 2. Do you agree with this opinion? Why or why not?

3. What can a company do to protect itself from such 

libel suits?
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Hi. Yes, we’re speaking to you. Yes, we actually   know you’re there. We think 

about you all the time. With each and every word we write. From the very begin-

ning of this textbook more than 10 years ago, our   thought in writing 

this text for you has always been: How can we say this so they “get it”? What 

information do they need to know in order to prevent workplace liability? What 

interesting cases can we choose that will best illustrate our point? What cases can 

we choose that will not only give them insight into how the court thinks so they 

will know what to consider when making workplace decisions themselves, but 

that will also demonstrate how a manager or supervisor should act (or not act) in 

this situation, so he or she will not cause liability for the employer? All for you. 

We have read thousands of cases, hundreds of studies, and zillions of jour-

nal, newspaper, and magazine articles, and, perhaps just as important, we have 

spoken with thousands of employers, managers, supervisors, employees, and 
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students. We do this all with an eye toward how we can better tell you what you 

need to know to avoid unnecessary and preventable workplace liability. 

 What we’ve found over the years is that when it comes to the subject matter 

covered in this section, telling you the law is simply not enough. The subject 

matter of this section is much more personal than just the laws, per se   It calls 

upon you as managers and supervisors to make decisions that call into play your 

own personal narratives—that is, your world view based on your experiences, 

upbringing, family, friends, and so on. As such, we would be remiss if we did not 

approach this area a bit differently—a way that is not geared to giving you all 

you need to make defensible workplace decisions. We have found through our 

extensive experience that it is necessary to not only give you the law, but also a 

solid grounding in the background and history of certain areas so you will un-

derstand the issues better and better inform your own personal narrative so you 

will make better, more informed workplace decisions to avoid liability. 

 For over 25 years we have been on a quest to deconstruct how workplace 

managers make the decisions they do that cause liability for the employer so 

that we can share that information with you and prevent you from making the 

same mistakes. We hate seeing employers pay out money in judgments or settle-

ments for unnecessary, avoidable liability. We hate the thought of our students or 

readers being the cause of actions in the workplace that result in liability for the 

employer, when it all could have been so easily avoided. 

 The things you see in these chapters refl ect that. We understand that in choos-

ing to take our approach, we may come off as being “preachy.” What we are 

actually doing is stepping outside of the pure law to give you better information 

and more context because we know from our extensive experience that this is 

how decisions are made and how the courts will judge them. 

 So, as you read the chapters in this section, keep in mind that what appears to 

be outside of the pure law is included in order to give you what you need to be 

able to make better decisions in the workplace. If it seems like we’re preaching, 

maybe we are. We are passionate about teaching you what you need to know to 

avoid workplace liability. If it takes sounding preachy, we’ll own it—just so you 

understand that the preaching comes straight from the law and research and is 

put there to help you better do your job for your employer. 
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     Chapter 4 
 Affirmative Action 

  Learning Objectives 

 After reading this chapter, you should be able to: 

   Discuss what affirmative action is and why it was created. 

   Name and explain the three types of affirmative action. 

   List the basic safeguards put in place in affirmative action plans to

minimize harm to others. 

   Explain when affirmative action plans are required and how they are 

created. 

   Explain the arguments of those opposed to affirmative action and those 

who support it. 

   Provide the results of several studies indicating why there continues to 

be a need to take more than a passive approach to equal employment 

opportunity. 

   Define “reverse discrimination” and tell how it relates to affirmative 

action. 

   Explain the concept of valuing diversity, why it is needed, and give 

examples of ways to do it.  

LO1

LO2

LO3

LO4

LO5

LO6

LO7

LO8
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    Statutory Basis 

  Except in the contracts exempted in accordance with Section 204 of this Order, all 

Government contracting agencies shall include in every Government contract here-

after entered into the following provisions: 

  During the performance of this contract, the contractor agrees as follows: 

(1) The contractor will not discriminate against any employee or applicant for 

employment because of race, color, religion, sex, or national origin. The contrac-

tor will take affirmative action to ensure that applicants are employed, and that 

employees are treated during employment, without regard to their race, color, reli-

gion, sex, or national origin. Such action shall include, but not be limited to, the 

following: employment, upgrading, demotion, or transfer; recruitment or recruit-

ment advertising; layoff or termination; rates of pay or other forms of compensa-

tion; and selection for training, including apprenticeship. [202, Executive Order 

11246.]

If the court finds that respondent has intentionally engaged in or is intentionally 

engaging in an unlawful employment practice charged in the complaint, the court 

may enjoin the respondent from engaging in such unlawful employment practice, 

and order such affirmative action as may be appropriate, which may include, but is 

not limited to, reinstatement or hiring of employees. . .or any other equitable relief 

as the court deems appropriate. [Section 706(g) of Title VII of the Civil Rights Act 

of 1964, 42 U.S.C. § 2000e, sec. 706(g).] 

*2035  (a) (1) Any contract in the amount of $100,000 or more entered into by 

any department or agency of the United States for the procurement of personal 

property and nonpersonal services (including construction) for the United States, 

shall contain a provision requiring that the party contracting with the United States 

Opening Scenarios

SCENARIO 1

Scenario
1

Union has not permitted African-Americans 

to become a part of its ranks because of op-

position from white union members. Black 

employees win when they sue to join. The 

court orders appropriate remedies. The union still 

resists African-Americans as members. Eventually 

the court orders that the union admit a certain 

number of African-Americans by a certain time or 

be held in contempt of court. Is this a permissible 

remedy under Title VII? 

 SCENARIO 2

Scenario
2

Employer is concerned that her workplace 

has only a few African-Americans, Hispan-

ics, and women in upper-level management 

and skilled-labor jobs. Most unskilled-labor 

and clerical positions are held by women and

minorities. Employer decides to institute a program 

that will increase the numbers of minorities and 

women in management and skilled-labor positions. 

Is this permissible? Do you have all relevant facts 

needed to decide? Explain.

SCENARIO 3

Scenario
3

An employer is found by a court to have dis-

criminated. As part of an appropriate rem-

edy, employer is ordered to promote one 

female for every male that is promoted, un-

til the desired goal is met. Male employees who 

would have been next in line for promotions under 

the old system sue the employer, alleging reverse 

discrimination in that the new promotees are being 

hired on the basis of gender, and the suing employ-

ees are being harmed because of their gender. Who 

wins and why?
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take affirmative action to employ and advance in employment qualified covered 

veterans. This section applies to any subcontract in the amount of $100,000 or 

more entered into by a prime contractor in carrying out any such contract. [Jobs for 

Veterans Act of 2002, 38 U.S.C.A. § 4212(a)(1).]  

Other pieces of more limited protective employment legislation, such as the Amer-

icans with Disabilities Act (which encourages, but does not mandate, affirma-

tive action), the Rehabilitation Act, and the Vietnam Era Veterans’ Readjustment 

Assistance Act, as amended by the Jobs for Veterans Act of 2002, also address 

affirmative a ction.   

  The Design and Unstable History 

Note: Several pieces of legislation contain affirmative action provisions, but we 

are here primarily devoting coverage to areas covered by Title VII of the Civil 

Rights Act of 1964 and Executive Order 11246. 

Noise. There is a lot of it around the concept of    affirmative action.    It can 

be difficult to turn off the noise and determine what is real and what is not. Did 

you ever hear someone say, “We    to hire an African-American” or “We  

to hire a woman”? Such a statement is likely rooted somewhere in the concept 

of affirmative action. While there may be truth somewhere in the statement, it 

is probably far from what it appears to be. Many, mistakenly, think affirmative 

action is a law that takes qualified whites or males out of their jobs and gives the 

jobs to unqualified minorities or females, or that affirmative action is an entitle-

ment program that provides unqualified women or minorities with jobs while 

qualified whites or males, or both, are shut out of the workplace.        

Imagine sitting at a nice upscale restaurant enjoying a great meal. At the table 

next to yours is what appears to be a mother and a daughter in her early twenties. 

Suddenly the mother raises her hand and slaps the daughter hard across the face. 

Everything stops. Everyone in the restaurant is shocked. You are appalled. You 

think the mother must be crazy for doing such a thing and you find yourself being 

angry with the mother for such a violent, heartless, embarrassing spectacle. 

Imagine your surprise when you learn that from birth, the daughter has suf-

fered violent seizures from time to time. She has managed to live a fairly normal 

life and is an honor student in her senior year of college, but occasionally, for no 

particular reason that doctors can discern, she will have a seizure. She gets a cer-

tain look in her eyes when the seizure is about to occur, and the only way it can be 

prevented is to immediately slap her hard across the face. 

What a difference knowledge and context make. What may appear as one thing 

without knowing the facts and context can seem quite different if you do. We find 

that our students, and most employees we meet during consulting, dislike affirma-

tive action. However, they rarely know what it actually is, and they know even less 

about its context. Seen from their experience of living in a post–Title VII world, 

and not giving a lot of thought to discrimination, it makes no sense at all to have 

race or gender play any part whatsoever in an employment or any other decision. 

affirmative action
 Intentional inclusion of 

women and minorities 

in the workplace based 

on a finding of their

previous exclusion. 

affirmative action
 Intentional inclusion of 

women and minorities 

in the workplace based 

on a finding of their

previous exclusion. 
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However, once they learn what it is and why it was created, they have a better 

foundation upon which to base their opinion. Whether it changes their opinion is 

up to them, but at least now they are basing that opinion on fact rather than mis-

conceptions. This is extremely important for making workplace decisions. 

Most of the anger around affirmative action stems from the issue of race. 

Despite the fact that white women have made the most gains under affirmative 

action, there is still the basic view that African-Americans are getting something 

others are not, just because they are African-American, and this makes people 

angry. Perhaps, as with our students and employees, viewing affirmative action 

in the context of a rough racial timeline will give you more information and a 

context for the law and thus a clearer view. It puts what nowadays appears to be a 

ridiculously unfair legal requirement into its proper context, thus making it more 

understandable. 

  Slavery is a way of life for African-

Americans who have virtually no other role in American society. They are 

considered property and necessary for the economic development of the 

South, in particular. Like a cow or dog, they have no rights, including the 

right to read or write, marry, keep their children, or even their own life. Some 

places have more slaves than whites (for instance, at one point, South Caro-

lina was 80 percent slaves), and the safety of whites who fear slave revolts 

is a constant concern. Personnel are not available to constantly watch them, 

so methods are developed to keep them in line without constant supervision. 

Slave Codes, policies and actions that make them aware of their subjugation 

every minute of every day, accomplish this mental and physical enslavement. 

This approach continues for the next 246 years.  

  The war had begun four years earlier in 1861 to 

prevent the South from leaving the United States and establishing its own 

country in which it could have slaves.  

Shortly thereafter, Slave Codes are replaced by Black Codes. After federal 

troops, which had come to the South to make sure slavery actually ended, 

leave 11 years later (the period called Reconstruction), the Ku Klux Klan 

(KKK) rises and, through violence and intimidation, enforces Jim Crow laws 

codifying racial segregation and keeping African-Americans in very much the 

same position they had been in during slavery. Jim Crow is in force by law or 

social custom to some degree virtually everywhere in the country. Under Jim 

Crow laws, African-Americans are segregated from whites in every aspect of 

their lives, and under the policy of “separate but equal” are relegated to seg-

regated and inferior housing, education, transportation, public accommoda-

tions, and the like. While the Constitution guarantees them the right to vote, 

African-Americans are not permitted to do so, and job discrimination, hous-

ing discrimination, and education discrimination are legal. Lynching African-

Americans to maintain control is common and the federal government refuses 

to intervene despite repeated requests to do so. This continues for the next 
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100 years, except for public school segregation, which is outlawed by the U.S. 

Supreme Court in 1954 in the case of  1

Most schools are not completely desegregated, however, until well into the 

1960s and 1970s, and not without significant resistance and rioting by whites, 

including shutting down entire public school systems rather than integrate 

them. Two people are killed and 150 troops injured when the first African- 

Americans show up to attend the University of Alabama. Segregation is so 

strict and insinuated into every aspect of society that, in 1959, Alabama state 

librarian Emily Reed is fired for refusing to remove the children’s book  

  from the library, despite demands of state senators who say 

it (and other books like it) should be removed and burned because the groom 

was a black bunny and the bride was a white bunny.  

  prohibiting discrimination on the 

basis of race, color, gender, religion, and national origin in employment, edu-

cation, receipt of federal funds and public accommodations. The country is in 

turmoil over African-Americans not being able to vote. (See  Exhibit 4.1 ,

“Voting under Jim Crow.”)  

  The country is to 

go from 346 years of treating African-Americans as separate and inferior in 

every way, to treating them as equals. To put this in perspective, 1964 is the 

year the Beatles burst onto the U.S. music scene.  

Griggs v. Duke Power Co.2    The case is significant because since African-

Americans have never been equal in the United States, and have always 

been treated as inferior, few know what this picture of equality under Title 

VII was actually supposed to look like. Is it enough to simply take down the 

“Colored” and “White” signs? The Supreme Court decision made it clear 

that equality meant equality in every way. Now the country understands that 

it must take Title VII seriously. For perspective, the Rolling Stones’ “Brown 

Sugar” is a top hit for the year.  

  The Court determines that affirmative action is a viable means of 

effectuating the law and addressing present-day vestiges of the 346-year 

system that kept African-Americans subjugated. Perspective: The Village 

People’s hit single, “Y.M.C.A.,” sweeps the country.  

  between the presidents, who are 

opposed, and federal agencies responsible for enforcement of the laws, some 

of which oppose the law and others of which do not. Employers, seeing these 

very public disagreements, were confused about what they were required to 

do, but knew they were supposed to do something and that affirmative action 

meant they were supposed to have African-Americans and women. So, they 

often simply did what they thought they needed to do to try to protect them-

selves from violating the law. They determined how many minorities and 
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Exhibit 4.1 Voting under Jim Crow

In 1962, Fannie Lou Hamer, a sharecropper who 

worked on a plantation in Ruleville, Mississippi, 

tried to register to vote and could not. Hamer 

became a field organizer for the Student Nonvio-

lent Coordinating Committee (SNCC), trying to 

register African-Americans to vote in the South. 

Hamer ran for Congress in 1964 with the help of 

the Mississippi Freedom Democratic Party formed 

by SNCC to expand African-American voter regis-

tration and challenge the legitimacy of the state’s 

all-white Democratic Party. The MFDP attended the 

Democratic National Convention in Atlantic City 

in 1964 and Hamer appeared before the creden-

tials committee in an attempt to unseat the Missis-

sippi delegation or be seated with them. This is an 

excerpt from the speech she gave before the com-

mittee. It provides insight into how deeply race was 

ingrained in our culture at the time the Civil Rights 

Act was passed, and how deep-seated the preju-

dice against African-Americans was, which in turn 

necessitated taking more than a passive approach 

to prohibiting workplace discrimination.

Mr. Chairman, and the Credentials Committee, 

my name is Mrs. Fannie Lou Hamer, and I live at 

626 East Lafayette Street, Ruleville, Mississippi, 

Sunflower County, the home of Senator James O. 

Eastland and Senator Stennis [staunch Southern 

segregationists].

It was the 31st of August in 1962 that eigh-

teen of us traveled twenty-six miles to the county 

courthouse in Indianola to try to register to 

become first-class citizens.

We was met in Indianola by policemen, High-

way Patrolmen, and they only allowed two of 

us to take the literacy test at the time. After we 

had taken this test and started back to Ruleville, 

we was held up by the City Police and the State 

Highway Patrolmen and carried back to Indianola 

where the bus driver was charged that day with 

driving a bus of the wrong color.

After we paid the fine among us, we continued 

on to Ruleville, and Reverend Jeff Sunny carried 

me four miles in the rural area where I had worked 

as a timekeeper and sharecropper for eighteen 

years. I was met there by my children, who told 

me that the plantation owner was angry because I 

had gone down to try to register.

After they told me, my husband came, and 

said the plantation owner was raising Cain 

because I had tried to register. Before he quit talk-

ing the plantation owner came and said, “Fannie 

Lou, do you know—did Pap tell you what I said?”

And I said, “Yes, Sir.”

He said, “Well I mean that.” He said, “If you 

don’t go down and withdraw your registration,

you will have to leave.” Said, “Then if you go 

down and withdraw,” said, “you still might 

have to go because we are not ready for that in 

Mississippi.”

And I addressed him and told him and said, “I 

didn’t try to register for you. I tried to register for 

myself.”

I had to leave that same night.

On the 10th of September 1962, sixteen 

bullets was fired into the home of Mr. and Mrs. 

Robert Tucker for me. That same night two girls 

were shot in Ruleville, Mississippi. Also, Mr. Joe 

McDonald’s house was shot in.

And June the 9th, 1963, I had attended a voter 

registration workshop; was returning back to Mis-

sissippi. Ten of us was traveling by the Continental 

Trailways bus. When we got to Winona, Missis-

sippi, which is Montgomery County, four of the 

people got off to use the washroom, and two of 

the people—to use the restaurant—two of the 

people wanted to use the washroom.

The four people that had gone in to use the 

restaurant was ordered out. During this time I was 

on the bus. But when I looked through the win-

dow and saw they had rushed out I got off of the 

bus to see what had happened. And one of the 

ladies said, “It was a State Highway Patrolman and 

a Chief of Police ordered us out.”

I got back in the bus and one of the persons 

had used the washroom got back on the bus,

too.
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As soon as I was seated on the bus, I saw when 

they began to get the five people in a highway 

patrolman’s car. I stepped off of the bus to see 

what was happening and somebody screamed 

from the car that the five workers was in and said, 

“Get that one there.” When I went to get in the 

car, when the man told me I was under arrest, he 

kicked me.

I was carried to the county jail and put in the 

booking room. They left some of the people in 

the booking room and began to place us in cells. 

I was placed in a cell with a young woman called 

Miss Ivesta Simpson. After I was placed in the cell I 

began to hear sounds of licks and screams, I could 

hear the sounds of licks and horrible screams. And 

I could hear somebody say, “Can you say, ‘yes, sir,’ 

nigger? Can you say ‘yes sir ’.”

And they would say other horrible names.

She would say, “Yes, I can say ‘yes sir.’”

“So, well, say it.”

She said, “I don’t know you well enough.”

They beat her, I don’t know how long. And 

after a while she began to pray, and asked God to 

have mercy on those people.

And it wasn’t too long before three white men 

came to my cell. One of these men was a State 

Highway Patrolman and he asked me where I was 

from. I told him Ruleville and he said, “We are 

going to check this.”

They left my cell and it wasn’t too long before 

they came back. He said, “You are from Ruleville 

all right,” and he used a curse word. And he said, 

“We are going to make you wish you was dead.”

I was carried out of that cell into another cell 

where they had two Negro prisoners. The State 

Highway Patrolmen ordered the first Negro to 

take the blackjack.

The first Negro prisoner order me, by orders 

from the State Highway Patrolman, for me to lay 

down on a bunk bed on my face.

I laid on my face and the first Negro began to 

beat. I was beat by the first Negro until he was 

exhausted. I was holding my hands behind me at 

that time on my left side, because I suffered from 

polio when I was six years old.

After the first Negro had beat until he was 

exhausted, the State Highway Patrolman ordered 

the second Negro to take the blackjack.

The second Negro began to beat and I began 

to work my feet, and the State Highway Patrolman 

ordered the first Negro who had beat me to sit 

on my feet—to keep me from working my feet. I 

began to scream and one white man got up and 

began to beat me in my head and tell me to hush.

One white man—my dress had worked up 

high—he walked over and pulled my dress—I 

pulled my dress down and he pulled my dress 

back up.

I was in jail when Medgar Evers was murdered.

All of this is on account of we want to reg-

ister, to become first-class citizens. And if the 

Freedom Democratic Party is not seated now, 

I question America. Is this America, the land of 

the free and the home of the brave, where we 

have to sleep with our telephones off the hooks 

because our lives be threatened daily, because 

we want to live as decent human beings, in 

America? Thank you.

Fannie Lou Hamer and the MFDP were not 

seated at the convention. Four years later, at the 

Democratic National Convention in Chicago, 

they were. Hamer received a standing ovation 

as she became the first African American official 

delegate at a national party convention since 

Reconstruction, and the first ever woman from 

Mississippi.

Source: Catherine Ellis and Stephen Drury Smith, eds., 
Say It Plain: A Century of Great African American Speeches 
(New York: The New Press, 2005).

women they needed to prevent a disparate impact and hired that number. This 

became transformed into the idea of a quota in society’s eyes. Note that this 

was not imposed by the government but came about as a result of employers 
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trying to protect themselves and thinking this was the right way to do it. At 

the same time, politicians took advantage of the situation by using depictions 

of whites being fired from jobs in order to hire African-Americans—

something that was always illegal under the law but that fed into constituents’ 

worst fears. (See  Exhibit 4.2 , “1980s Media Statements Regarding Affirma-

tive Action.”) This is the time of Madonna’s “Like A Virgin,” Michael

Jackson’s “Thriller,” and Cindy Lauper’s “Girls Just Wanna Have Fun.”  

Two things should become apparent in viewing this timeline: (1) affirmative 

action has not been around for nearly as long as we may think and (2) the under 

30 years or so it has been on the country’s radar screen is not a very long time 

compared to the 346-year history that created the    vestiges of race 

that the concept seeks to remedy. 

Many people    affirmative action. Most who do generally make that deter-

mination based on misconceptions about what it is. (See  Exhibit 4.3 , “Affirmative 

Action Myths.”) You get to keep your feelings about it, whatever they are, but (l) you 

need to know what it actually is, rather than what you may have been told or gathered 

here and there, and (2) you need to know how and why it applies to the workplace. 

In this chapter we will clear up the misconceptions. We will learn what affirma-

tive action is, what it is not, what the law requires, and whom it affects. If you are 

like most of our students, what you learn may surprise you. As we go through learn-

ing what affirmative action is and what it is intended to do, try to think of what you 

would do if faced with finding a solution for the problem it was created to solve. 

Even the proponents of affirmative action would prefer that it be unnecessary at all, 

and tend to agree that it is far from a perfect solution. However, given what we have 

to deal with in ridding the workplace of discrimination, it is at least an attempt. 

Given all the factors we have to deal with, what would your solution be? 

Affirmative action does not apply to all employers. For the most part, it applies 

to those with 50 or more employees who have contracts with the federal govern-

ment to provide the government with goods or services worth $50,000 or more. 

This means it covers just over 20 percent of the workforce. As a part of that con-

tract, the government requires the employer to agree not to discriminate in the 

workplace and, further, to engage in affirmative action if it is found to be needed 

(discussed later in the chapter). Contracts are completely voluntary agreements 

that we can choose to enter or not. Just as each of us has the choice to contract or 

not with businesses whose policies we like or don’t like, so too does the federal 

government. It has decided that it does not want to contract with businesses that 

discriminate against employees in violation of the Title VII categories. 

Despite what you think or may have heard, affirmative action does not require 

anyone to give up his or her job to someone who is not qualified to hold it. In fact, 

it generally does not require anyone to give up his or her job at all. It also does not 

require quotas. In fact, they are, for the most part, illegal. If you are like most of 

our students, this goes against everything you’ve ever heard. 
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Exhibit 4.2 1980s Media Statements Regarding Affirmative Action

After the seminal U.S. Supreme Court cases on 

affirmative action in 1978 and 1979, the concept 

was really shaped and molded by fallout from the 

Court’s decisions in the 1980s. You can gather from 

the statements below how divisive the issue was, 

even for the federal administrators and others with 

responsibility in the area. Think about how recent 

this was—there are reruns on TV that go back 

much further!

3/4/85. “Department of Justice is asking public 

sector employers to change their negotiated 

consent decrees [which DOJ had previously 

pressed for] to eliminate preferential treatment 

to nonvictims of discrimination.” (BNA Daily 

Labor Report, No. 42.)

4/4/85. “[Dept. of] Justice moves to eliminate 

quotas called ‘betrayal’ by Birmingham mayor, 

in testimony before the Subcommittee on Civil 

and Constitutional Rights of the House Judi-

ciary Committee. Cites ‘remarkable progress’ 

made in bringing blacks into the city’s fire and 

police departments.” (BNA Daily Labor Report, 

No. 74.)

5/6/85. “Challenges Mount to Department of 

Justice’s Anti-Quota Moves.” (BNA Daily Labor 

Report, No. 87.)

9/16/85. “Congress recently ordered an audit 

of the U.S. Civil Rights Commission and the 

EEOC, headed by Clarence Pendleton, Jr., and 

Clarence Thomas, respectively, to find out if 

financial and personnel troubles are hurting 

the way both federal panels are enforcing civil 

rights laws.” (Jet magazine, p. 16.)

10/17/85. “Attorney General Meese acknowl-

edges that review of Executive Order 11246 

is proceeding at Cabinet level, but dismisses 

charges that Administration officials are at odds 

over question of affirmative action.” (BNA Daily 

Labor Report, No. 201.)

11/29/85. “Majority of Senate is on record as 

opposing efforts by Attorney General Meese 

and others in Administration to alter Executive 

Order 11246 to prohibit goals and timetables 

for minority hiring.” (BNA Daily Labor Report, 

No. 230.)

5/12/86. “Business Applauded for Opposing 

Changes in Affirmative Action Order.” (BNA 

Daily Labor Report, No. 91.)

7/7/86. “Civil Rights Groups Applaud Supreme 

Court [for Cleveland Firefighters and Sheet Metal 

Workers decisions upholding affirmative action]; 

Department of Justice Vows to Continue Bid 

to Revise Executive Order 11246.” (BNA Daily 

Labor Report, No. 129.)

7/7/86. “Labor Department says ‘we don’t 

see anything in these cases to suggest a legal 

necessity to change either the executive order 

or the OFCCP program.’” (BNA Daily Labor 

Report, No. 129.)

6/4/87. “OFCCP Enforcement Activity Scored 

by House Labor Staff: Alleged Lack of OFCCP 

Enforcement Activity Criticized by House Labor 

Staff.” (BNA Daily Labor Report, No. 106.)

6/5/87. “DOL Official Defends OFCCP’s Perfor-

mance Against Charges of Declining Enforce-

ment.” (BNA Daily Labor Report, No. 107.)

7/2/89. “Civil Rights: Is Era Coming to an End? 

Decades of Change Called into Question by 

[Supreme Court] Rulings.” (Atlanta Journal and 

Constitution, p. A-1.)

At its simplest, affirmative action involves the employer taking steps to expand 

job opportunities in an effort to bring qualified women and minorities (or others 

statutorily mandated groups) into a workplace  

  in order to make the workplace more reflective of their 

availability in the workforce from which the employees are drawn. This would 

LO1LO1
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Exhibit 4.3 Affirmative Action MYTHS

Here are some common misconceptions about 

affirmative action gathered from students, employ-

ees, managers, supervisors, and business owners 

over the years. See if you recognize any of them.

 • Affirmative action requires employers to remove 

qualified whites and males from their jobs 

and give these jobs to minorities and women 

whether they are qualified or not.

 • Affirmative action prevents employers from hir-

ing white males who are more qualified for the 

job.

 • Under affirmative action, all an employee must 

be is a female or a minority to be placed in a 

job.

 • Most employees who obtain jobs under affirma-

tive action plans are not qualified for the job.

 • Workplace productivity and efficiency always 

suffer under affirmative action plans.

 • There should be no affirmative action because 

the best person is always the one who gets the 

job.

 • If a female or minority is in a job pool with other 

nonminority or female candidates, the female or 

minority must be hired.

 • Employers cannot apply to females and minori-

ties the same job requirements they do for males 

and nonminorities.

 • Minorities and females cannot be fired.

ordinarily happen on its own in the absence of discrimination or its vestiges. This 

intentional inclusion must be premised on one of several bases we will discuss in 

this chapter. 

The actions an employer takes can include expanded outreach to groups the 

employer has not generally made an effort to reach, recruitment of groups the 

employer generally has not made an attempt to recruit, mentoring, management 

training and development, hiring, training, and other attempts to bring into the 

workplace groups that have tended to be left out of the employment process. The 

absence generally stems from attitudes about, or actions toward, such groups that 

resulted in their absence from the workplace or presence in very low numbers at 

odds with their availability in the workforce. The absence can just as likely have 

come from simply letting the status quo continue unabated, with no particularly 

negative feeling or even thought about excluded groups. Given the history of sys-

temic discrimination we have discussed, it is clear why this would occur. (See 

 Exhibit 4.4 , “Life under Jim Crow.”) 

Intentionally including employees previously excluded from a workplace is 

quite different from saying that workplace discrimination is prohibited. The for-

mer is the active approach required by Executive Order 11246; the latter, Title 

VII’s passive approach. 

 You may wonder why, in this day and time, decades removed from the Civil 

Rights Act of 1964 prohibiting discrimination, we would still need something like 

affirmative action to be in place. In order to understand why such a thing would 

still be needed in any form, you must understand the basis for the law in the first 

place. To do so, we cannot look at the law only from the perspective of today, 

which is how most students view it, for that is not what was in existence when the 
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law was created. It is important to look at the law in terms of what existed at the 

time, what the law was made to accomplish and why. 

It is essential to understand how absolutely divided this country was along 

the issues of race and gender; how thoroughly separated races and genders were; 

how deeply held the negative views about African-Americans in particular were; 

and how these all issues resulted in there not being the wholesale, instant total 

embrace of groups so long ostracized by society as soon as Title VII was passed. 

(See  Exhibits 4.1  and  4.4. ) While you, personally, may not hold them, negative 

In ’64 we had a public hospital constructed, and 

at that hospital, blacks were segregated by rooms. 

Blacks in one room, Whites in another. Health, 

Education and Welfare came down and inspected 

the hospital and found out that it was segregated 

by race. [They] wrote a letter to the hospital tell-

ing them that they were violating federal law, 

and if they didn’t correct the problem and admit 

patients to rooms regardless of color, federal funds 

would be withdrawn. Finally they were forced to 

integrate the rooms at the hospital, but the feds 

had to make a grand stand before that happened.

Nash General over in Nash county got around 

the problem by building a new hospital with all 

private rooms. There were no semi-private rooms 

in Rocky Mount. People have forgotten it now, 

but the reason was to get around integration. So 

health care was terrible.

There were two clinics staffed by white physi-

cians and blacks could go to those clinics to see 

white doctors but the rules were different. You 

had to sit in a very, very small room bunched up 

together with very poor ventilation. You couldn’t 

see out of the room very much. There was maybe 

an 18" by 18" hole that the receptionist would 

talk to you through. You were called by your first 

name. Whereas whites had this spacious, beautiful 

waiting room with plants and windows and the 

light. Black patients would always be last.

—George Kenneth Butterfield Jr.

I volunteered to go into the service. It was well 

segregated. We went one way and the whites 

went another. Each outfit was equipped with the 

same equipment and whatnot. After I went over-

seas we could see the segregated part. As a black 

soldier, you had truck drivers and laborers. I found 

it was much easier to stay out of trouble because 

they would court martial you if you didn’t. The 

first trouble I really had was in London. We were 

getting ready for the invasion of North Africa, so 

the people were trying to show their appreciation 

toward black servicemen.

So they made up the passes to go to the dance 

that night, and I put them on [the commanding 

officer’s] desk. He had signed four or five of them 

before he read the first one. So he looked and 

asked the first sergeant of the outfit, “What are 

these passes for?”

Sergeant Johnson said, “They are passes for the 

men to go to a party in Birmingham, England.”

He says, “Birmingham, England?”

He said, “Yes.”

My company commander was from Missis-

sippi, and he didn’t want his black boys fraterniz-

ing with the white girls in the area. He said, “Well, 

there ain’t no black girls in Birmingham, England. 

None of my black boys are going to dance with 

no white girls.” And so he began to tear the 

passes up. He tore all of them up.

—Henry Hooten

Source: William H. Chafe, Raymond Gavins, and Robert 
Korstad, eds., Remembering Jim Crow: African-Americans 
Tell About Life in the Segregated South (New York: The 
New Press, 2001), pp. 22, 25.

Exhibit 4.4 Life under Jim Crow
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attitudes about those covered by affirmative action ran/run exceedingly deep and 

were/are closely held. It was going to take more than simply telling people not to 

discriminate to move the country toward what the antidiscrimination laws were 

created for. Evidence of these attitudes held both then and now lies in the statis-

tics reflected in  Exhibit 4.5  (“Employment Research Findings”) and other infor-

mation given in this chapter.   

As you will see, however, affirmative action is used only when there is a  

  underrepresentation or a finding of discrimination. It is designed to 

remedy   employment inequities based on race or gender. It is about 

the past only in the sense that what happened in the past is what accounts for 

the present-day effects. Affirmative action is about remedying discrimination, not 

about punishing anyone. It makes little sense that if a system existed for 346 years, 

as slavery and Jim Crow did, there would be no vestiges of it 40 ⫹ years after the 

system ended. A seven-volume study released on October 1, 1999, by Harvard 

University and the Russell Sage Foundation found that racial stereotypes and atti-

tudes “heavily influence the labor market, with blacks landing at the very bottom.” 

The researchers found that “race is deeply entrenched in the country’s cultural 

landscape—perhaps even more than many Americans realize or are willing to 

admit.” Attitudes such as those found by the Harvard study find their way into the 

workplace and affect minority and female employees working there. That, in turn, 

leads to the need for assistance such as affirmative action to remedy the situation. 

If we could think of one thing that bothers us the most about affirmative action, 

it is that we view our country as based on fairness and our achievement as based on 

the effort we put forth. Affirmative action seems to fly in the face of this because it 

appears that women and minorities get something without any effort when every-

one else has to work for it. All they have to do is be born female or a minority, 

show up, and they get the job or get into schools or are granted contracts. Based 

on this premise, it makes perfect sense to resent affirmative action. However, as 

we have seen, research demonstrates this is far from reality. Despite antidiscrimi-

nation laws, minorities and women still lag behind in pay, jobs, and promotions. 

The statistics make sense since, as we have discussed, our history with race was 

one of institutionalized prejudices that were manifested in laws, regulations, poli-

cies, and funding. Congress recognized as much when, after many failed chances 

to do so, on July 29, 2008, it finally apologized for slavery and recognized that 

“African-Americans continue to suffer from the complex interplay between slav-

ery and Jim Crow—long after both systems were formally abolished—through 

enormous damage and loss, both tangible and intangible, including the loss of 

human dignity, the frustration of careers and professional lives, and the long-term 

loss of income and opportunity.” (See Exhibit 4.6, “U.S. House of Representatives 

Resolution Apologizing for Slavery.”)    Those institutionalized prejudices also 

have impacted full participation by all in the workplace and in receiving other 

benefits that, in turn, set the stage for the need for affirmative action of some sort 

to counteract the outcome of such discriminatory policies. 

Before deciding if affirmative action has outlived its usefulness, keep in mind 

the timeline discussed earlier and the deep-seated attitudes that result in the

LO6LO6
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Exhibit 4.5 Employment Research Findings

Take a look at the items below and think about 

whether research indicates that affirmative action 

has outlived its usefulness.

 • According to the U.S. Census, 23 percent of the 

workforce is minority, up from 10.7 percent in 

1964.

 • In 2006, white women’s median weekly earnings 

were 77 percent those of white men. African- 

American women’s earnings were 66 percent 

of the earnings of white men, and Latina wom-

en’s earnings were 55 percent of white men’s 

earnings.

 • African-American women with bachelor’s degrees 

make only $1,545 more per year than white 

males who have only completed high school.

 • In an important longitudinal study of black and 

white women ages 34 to 44, only one-fifth of the 

gap between their wages could be explained by 

education and experience. The study found that 

while women are segregated into lower-paying 

jobs, the impact is greater on African-American 

women than white women.

 • Research indicates that as the percentage of 

females and the percentage of minorities in a 

job increase, average pay falls, even when all 

other factors are held steady.

 • African-American men with professional degrees 

receive 79 percent of the salary paid to white 

men with the same degrees and comparable 

jobs. African-American women earn 60 percent.

 • A study conducted by the U.S. Department of 

Labor found that women and minorities have 

made more progress breaking through the glass 

ceiling at smaller companies. Women comprise 

25 percent of the managers and corporate offi-

cers in smaller establishments, while minorities 

represent 10 percent. But among Fortune 500 

companies, women held 18 percent of the man-

agerial jobs, with minorities holding 7 percent.

 • The federal Glass Ceiling Commission found 

that white women made up close to half the 

workforce, but held only 5 percent of the senior 

level jobs in corporations. African-Americans 

and other minorities account for less than 3 per-

cent of top jobs (vice president and above).

 • The Glass Ceiling Commission found that a 

majority of chief executives acknowledge that 

the federal guidelines have been crucial in main-

taining their commitment to a diverse workforce. 

It is estimated that only 30 to 40 percent of 

American companies are committed to affirma-

tive action programs purely for business reasons, 

without any federal pressure. Most medium-sized 

and small companies, where job growth is great-

est and affirmative action gains biggest, have 

adopted affirmative action only grudgingly, and 

without guidelines, they are most likely to toss it 

overboard.

 • Studies show that there is little correlation 

between what African American and white 

workers score on employment tests and how 

they perform in the workplace.

 • A Census Bureau survey of 3,000 businesses asked 

them to list the things they consider most impor-

tant when hiring workers. The employers ranked 

test scores as 8th on a list of 11 factors. Gener-

ally speaking, job testing did not come into wide 

usage in the United States until after Title VII.

 • The Glass Ceiling Commission research reported 

that stereotyping and prejudice still rule many 

executive suites. Women and minorities are fre-

quently routed into career paths like customer 

relations and human resources, which usually 

do not lead to the top jobs.

 • Cecelia Conrad, associate professor of econom-

ics at Barnard College in New York, examined 

whether affirmative action plans had hurt 

worker productivity. She found “no evidence 

that there has been any decline in productivity 

due to affirmative action.” She also found no 

evidence of improved productivity due to affir-

mative action.

 • A study of Standard and Poor’s 500 companies 

found firms that broke barriers for women and 

minorities reported stock market records nearly 

2.5 times better than comparable companies 

that took no action.
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Exhibit 4.6 U.S. House of Representatives Resolution Apologizing for Slavery

This is the actual text of the 2008 Congressional 

Resolution apologizing for slavery. The House was 

several times presented with the opportunity to 

pass such a resolution over the years, but it refused, 

out of fear of a call for reparations. Congress had 

apologized for its actions toward Native Americans, 

toward Hawiians for overthrowing their government, 

and to Japanese interred in World War II internment 

camps, including paying them money. The Resolu-

tion was presented by Rep. Steve Cohen (D-TN), the 

only white legioslator to represent the 60 percent 

black Congressional District in the past 30 years.

Whereas millions of Africans and their descen-

dants were enslaved in the United States and the 

13 American colonies from 1619 through 1865; 

(Engrossed as Agreed to or Passed by House)

HRES 194 EH 

H. Res. 194

In the House of Representatives, U.S.,

July 29, 2008.

Whereas millions of Africans and their descendants 

were enslaved in the United States and the 13 

American colonies from 1619 through 1865; 

Whereas slavery in America resembled no other 

form of involuntary servitude known in history, 

as Africans were captured and sold at auction like 

inanimate objects or animals; 

Whereas Africans forced into slavery were bru-

talized, humiliated, dehumanized, and subjected to 

the indignity of being stripped of their names and 

heritage; 

Whereas enslaved families were torn apart after 

having been sold separately from one another; 

Whereas the system of slavery and the visceral 

racism against persons of African descent upon 

which it depended became entrenched in the 

Nation’s social fabric; 

Whereas slavery was not officially abolished until the 

passage of the 13th Amendment to the United States 

Constitution in 1865 after the end of the Civil War; 

Whereas after emancipation from 246 years of 

slavery, African-Americans soon saw the fleeting 

political, social, and economic gains they made 

during Reconstruction eviscerated by virulent 

racism, lynchings, disenfranchisement, Black Codes, 

and racial segregation laws that imposed a rigid 

system of officially sanctioned racial segregation in 

virtually all areas of life; 

Whereas the system of de jure racial segrega-

tion known as ‘Jim Crow,’ which arose in certain 

parts of the Nation following the Civil War to cre-

ate separate and unequal societies for whites and 

African-Americans, was a direct result of the racism 

against persons of African descent engendered by 

slavery; 

Whereas a century after the official end of slav-

ery in America, Federal action was required during 

the 1960s to eliminate the dejure and defacto sys-

tem of Jim Crow throughout parts of the Nation, 

though its vestiges still linger to this day; 

Whereas African-Americans continue to suffer 

from the complex interplay between slavery and 

Jim Crow—long after both systems were formally 

abolished—through enormous damage and loss, 

both tangible and intangible, including the loss of 

human dignity, the frustration of careers and pro-

fessional lives, and the long-term loss of income 

and opportunity; 

Whereas the story of the enslavement and de 

jure segregation of African-Americans and the 

dehumanizing atrocities committed against them 

should not be purged from or minimized in the tell-

ing of American history; 

Whereas on July 8, 2003, during a trip to Goree 

Island, Senegal, a former slave port, President 

George W. Bush acknowledged slavery’s continuing 

legacy in American life and the need to confront 

that legacy when he stated that slavery ‘was . . .

one of the greatest crimes of history. . .The racial 

bigotry fed by slavery did not end with slavery or 

with segregation. And many of the issues that still 

trouble America have roots in the bitter experience 

of other times. But however long the journey, our 

destiny is set: liberty and justice for all.’; 

Whereas President Bill Clinton also acknowl-

edged the deep-seated problems caused by 

the continuing legacy of racism against African-

Americans that began with slavery when he initi-

ated a national dialogue about race; 
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imbalance of one group’s presence in the workplace versus another. Also keep 

in mind that while African-Americans, women, and other minorities were being 

excluded from the workplace for 346 years, those who were in the workplace 

gained 346 years’ worth of advantages that, whether they wanted them or not, 

benefited them. It was simply the way society was at the time. We often hear that 

affirmative action seems unfair because it seems like whites are being punished 

for something they had nothing to do with since it happened so long ago. This is 

the “sins of the father” argument. To have credibility, the sins-of-the-father posi-

tion also must take into consideration the benefits the fathers provided for their 

progeny, many of which still exist today. 

Since Title VII, it has become fashionable to think we treat everyone the same. 

What we may forget is that before that law came into existence, a law that has 

been around less than 50 years, a system was in place that provided advantages 

based on race and gender for 346 years. (See  Exhibits 4.1  and  4.4. ) Since an entire 

system was built around that premise, the system did not disappear as soon as 

Title VII was passed. (See  Exhibit 4.7 , “Institutionalizing Prejudice: The Missis-

sippi Sovereignty Commission.”) We are still struggling with it today. Recogni-

tion of this is why the courts uphold the concept of affirmative action. 

 For instance, the primary laws that set the stage for the middle class many of 

us now enjoy, including even things like suburbs, malls, college educations, busi-

ness ownership, and so on, received its start with passage of legislation like the 

National Labor Relations Act in 1935, the Fair Labor Standards Act in 1938, and 

the GI Bill (Selective Service Readjustment Act) in 1944. The NLRA allowed for 

the power of collective bargaining by employees to gain employees more equitable,

Whereas a genuine apology is an important 

and necessary first step in the process of racial 

reconciliation; 

Whereas an apology for centuries of brutal 

dehumanization and injustices cannot erase the 

past, but confession of the wrongs committed can 

speed racial healing and reconciliation and help 

Americans confront the ghosts of their past; 

Whereas the legislature of the Commonwealth 

of Virginia has recently taken the lead in adopting a 

resolution officially expressing appropriate remorse 

for slavery and other State legislatures have adopted 

or are considering similar resolutions; and 

Whereas it is important for this country, which 

legally recognized slavery through its Constitution 

and its laws, to make a formal apology for slavery 

and for its successor, Jim Crow, so that it can move 

forward and seek reconciliation, justice, and har-

mony for all of its citizens: Now, therefore, be it 

Resolved, That the House of Representatives—

(1)   acknowledges that slavery is incompatible with 

the basic founding principles recognized in the 

Declaration of Independence that all men are 

created equal;

(2)   acknowledges the fundamental injustice, cruelty, 

brutality, and inhumanity of slavery and Jim Crow;

(3)   apologizes to African-Americans on behalf of 

the people of the United States, for the wrongs 

committed against them and their ancestors 

who suffered under slavery and Jim Crow; and

(4)   expresses its commitment to rectify the linger-

ing consequences of the misdeeds committed 

against African-Americans under slavery and 

Jim Crow and to stop the occurrence of human 

rights violations in the future.

Attest: 

Clerk. 
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Exhibit 4.7 Institutionalizing Prejudice: The Mississippi Sovereignty Commission

This is America and we have the right to feel how-

ever we want to about whomever we want to for 

whatever reasons we want to. We don’t have to 

like everyone. Prejudice is prejudging someone 

before you know them and deciding you don’t 

feel positively about them based on that prejudg-

ment. We have a right to be prejudiced if we want 

to. Racism, however, is institutionalized prejudice. 

That is, it goes beyond the realm of mere personal 

feelings, and becomes actualized in policies and 

laws that effectuate that prejudice, and acts to 

exclude or harm a particular group. Knowing in 

your head that you do not like a particular group is 

one thing. Acting in ways to harm or exclude that 

group is quite another. Prejudice is personal; rac-

ism is not. This is particularly harmful when it is the 

government that is doing the harming or exclud-

ing. For instance, in 1924 Virginia passed laws for 

involuntary sterilization aimed primarily at African-

Americans and the government administrator in 

charge of enforcing the law was in contact with, 

and a great admirer of, German eugenics officials 

of Hitler’s Third Reich who were exterminating 

blacks also. He even wrote to the German official 

about the official’s work, “I hope this work is com-

plete and not one has been missed,” “I sometimes 

regret that we have not the authority to put some 

measures in practice in Virginia.” Virginia’s law 

was not repealed until 1979. Yes, you read it cor-

rectly—1979. We know it may be hard for you to 

believe this could ever happen in America, but it 

did. In many ways. But we will here give you one 

example so that you can understand for yourself 

how deeply rooted the issues are that led legis-

lators to believe that affirmative action was nec-

essary if the purpose of Title VII was going to be 

effectuated.

In 1954 the U.S. Supreme Court outlawed racial 

segregation in public education. Two years later, 

in 1956, the Mississippi Sovereignty Commission 

was created to preserve segregation in the eleven 

southern states. The commission was charged 

to “protect the sovereignty of the State of Mis-

sissippi and her sister states from federal govern-

ment interference.” The commission, primarily an 

information-gathering agency, outwardly espoused 

racial harmony, but secretly paid spies and investi-

gators to report on civil rights activists or anyone 

even remotely thought to be sympathetic to the 

cause. Such people were branded as racial agitators 

and communist infiltrators (a huge issue after the 

McCarthy era and during the Cold War with Russia). 

In addition, the commission contributed money to 

segregationist causes, acted as a clearinghouse for 

segregation and anti–civil rights information, and 

circulated segregationist rhetoric and ideals. The 

commission was a state government commission 

like any other, with members of the commission 

appointed by the governor. The governor served as 

chair of the commission and among the ex-officio 

members (members by reason of their office) were 

the lieutenant governor, the speaker of the house 

of representatives, and the attorney general. Com-

mission members included state legislators and 

other high officials.

The commission had a budget, an executive 

director, and clerical staff, and its first investiga-

tors were a former FBI agent and a former chief 

of the Mississippi Highway Patrol. The public 

relations director devised projects to portray Mis-

sissippi in a favorable light. The commission 

was given subpoena power and had the author-

ity to gather information and keep its files and 

records secret. There were a fine and jail time 

for divulging the commission’s secrets. Informa-

tion was gathered through spying, informants, 

and law enforcement agencies and by working 

with the Citizens Counsel, a white supremacist 

organization.

In 1973, Governor Bill Waller vetoed funding 

for the commission and it officially became defunct 

four years later. When the commission was offi-

cially closed in 1977, the legislature decreed that 

its records be sealed for 50 years, until 2027. The 

ACLU sued to open them and eventually won and 

they were opened in 1998.1 The files contained 

over 132,000 documents. Among them were doc-

uments that shed light on the murders of the three 

   1 The records can be found online at http://mdah.state
.ms.us/arlib/contents/er/sovcom/.  
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stable working wages and conditions. The FLSA, for the first time, guaranteed 

a minimum wage that could lift employees out of poverty. The GI Bill provided 

returning veterans of World War II the right to receive financial assistance to go 

to college (something the vast majority of people could not afford to do) and low 

interest loans for homes and businesses. It was a big part of the post–World War 

II boom in housing and business that created the middle class as we know it. In 

fact, it helped to create a housing demand so strong that suburbs were born. And, 

of course, malls (and, thus, life as many of us know it) were not far behind. 

What does all of this have to do with institutionalized racism that serves as 

a foundation for the necessity of affirmative action to counteract its effects? All 

of this legislation was passed with the help of a very strong southern voting bloc 

in Congress that was extremely powerful and interested primarily in keeping the 

South as it had been since after the Civil War—segregated and in the throes of 

Jim Crow. The southern legislators were wide and varied in their views, but they 

were all in accord on one: the South was to remain segregated and their way of 

life untouched by these new laws. 

In return for their votes, they received provisions in the law that guaranteed 

what they wanted. Seventy-five percent of African-Americans in the South, and 

60 percent nationwide, were agricultural workers at the time. Virtually the same 

was true of domestics. Those were the two top jobs African-Americans were per-

mitted to hold in the Jim Crow years. Excluding these two jobs from the minimum 

wage laws was the exchange exacted by the southern legislators for their vote 

to pass the legislation. This meant that African-Americans working as domestics 

and agricultural workers—the vast majority of African-Americans—would not 

receive minimum wages and therefore would be kept in low wages that did not 

put them on par with whites. 

We know it is probably hard for you to imagine, but at that time in our history, 

the idea of an African American in the South making the same wages as whites 

would have been unthinkable. Since many southern legislators employed agricul-

tural workers, housekeepers, cooks, laundresses, and nannies to support their way 

of life largely unchanged since the Civil War ended, not only would minimum 

wages and overtime be against their own economic interests, but it would have 

put the African American employees on par with white workers and that was, in 

the minds of southern legislators, not possible. Even if they had wanted to do it, 

which they did not, their constituents would never have accepted it. Minimum 

wages and overtime under FLSA was designed for whites. 

As for the labor laws, the South has always had a notoriously low rate of union-

ization, and now you can understand part of what accounts for that, given the 

voting rights activists Schwerner, Chaney, and 

Goodman, whose story is the basis of the popular 

movie Mississippi Burning.

Sources: Mississippi History Now, http://mshistory.k12.
ms.us/features/feature35/sovereignty.html; Facts about 
Mississippi Sovereignty Commission, http://www
.mdcbowen.org/p2/bh/badco/missSov.htm.
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political and social landscape. Since, of course, agricultural workers and domestics 

were not unionized, this meant the vast majority of African-Americans also would 

not benefit by the improved working and wage provisions of the labor laws. 

The GI Bill granting a host of benefits to veterans was proposed as a feder-

ally administered law. Southerners knew that if this happened, everyone would be 

governed by the same rules and it would mean African-Americans had the same 

rights under the law as whites. The trade-off for the southern bloc vote was that 

administration of the law would be local. In this way, when the African American 

veteran wanted to use the college benefits to attend college, he could be told that 

he was not allowed to attend the college because it was for whites only. When he 

went to borrow money from the local bank for a home mortgage or business loan 

at the favorable GI Bill rates, the local southern bank could deny the loan based 

on Jim Crow policies. 

The super boost these laws gave to create the American middle class as we 

know it today left the vast majority of African-Americans well out of the loop. 

The prejudices of the southern legislators found their way into the laws and 

there they remain to this day.  3   That, combined with societal attitudes and mores, 

virtually assured that when the Civil Rights Act of 1964 was passed, African-

Americans would need more than a passive approach to realizing the law’s 

promise. This was provided by affirmative action. 

Efforts to eliminate affirmative action in employment, government contracts, 

university admissions, and other areas come primarily from those who feel it has 

outlived its usefulness and causes only ill will among majority employees and 

students. Many think of it as “punishment” to redress slavery and feel they should 

not have to bear the burden of something for which they had no responsibility. 

And whites are not the only ones who complain about affirmative action. African 

American University of California regent and outspoken affirmative action critic 

Ward Connerly suggested in a    interview that “Black Americans are 

not hobbled by chains any longer. We’re free to compete. We’re capable of com-

peting. It is an absolute insult to suggest that we can’t.” 

The first workplace affirmative action case did not reach the U.S. Supreme 

Court until 1979. Throughout the 1980s, government agencies and officials argued 

about it, and employers were confused. Note too that while many changes have 

come about since the passage of Title VII, statistics still show African-Americans 

and other minorities lagging behind in jobs, and even farther behind in promo-

tions and pay. Think about the information we have discussed and the research 

items in  Exhibit 4.5  and ask yourself if it appears that everything is now equal. 

Throughout the chapter, keep this thought in mind: If Alaska is 99 percent 

Inuit (Eskimo), then, all things being equal, that will be reflected at all or most 

levels of their employment spectrum. All things being equal, it would look odd 

if Alaska is 99 percent Inuit but the Inuit hold only 5 percent of managerial-level 

jobs but 100 percent of the unskilled labor jobs. Of course, the reality is that it 

is rare to have a workforce that has so little diversity. Among other things, there 

also will be differing skill levels and interests within the workforce from which 

the employees are drawn. However, the example is instructive for purposes of 
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illustrating how a workplace should reflect the available workforce from which its 

employees are drawn. If there is a significant difference that cannot be accounted 

for otherwise, the difference between availability and representation in the work-

place should be addressed. In essence, this is affirmative action. We believe that 

the more you understand what affirmative action actually is and what it is used 

for, the more likely you are to help your employer more effectively meet affirma-

tive action obligations. 

Affirmative action also arises in other contexts such as college admissions, grant-

ing of government contracts, and set-asides. However, except in limited cases, these 

are beyond the scope of this text, which only addresses the employment setting. 

There are three ways in which affirmative action obligations arise: through 

Executive Order 11246; judicially as a remedy for a finding of discrimination 

under Title VII; and voluntary affirmative action established by an employer. 

Each will be discussed in turn. 

 Affirmative Action under Executive Order 11246 

Though people tend to think of affirmative action as a part of Title VII, and, in fact, 

Title VII has an affirmative action component as part of its statutory remedies, affir-

mative action actually stems from a requirement imposed by Executive Order 11246 

and its amendments. Under the executive order, those employers who contract to 

furnish the federal government with goods and services, called federal contractors, 

must agree not to discriminate in the hiring, termination, promotion, pay, and so on 

of employees on the basis of race, color, religion, gender, or national origin. 

The first forerunner to E.O. 11246 was Executive Order 8802, signed by Presi-

dent Franklin D. Roosevelt on June 25, 1941. It applied only to defense contracts 

and was issued to combat discrimination during World War II “as a prerequisite to 

the successful conduct of our national defense production effort.” This executive 

order underwent several changes before the present version was signed into law 

by President Lyndon B. Johnson on September 24, 1965.  

   E.O. 11246 Provisions 
In addition to prohibiting discrimination in employment, for certain contracts 

the executive order requires that contractors who have underrepresentations of 

women and minorities in their workplace agree to take steps to ensure adequate 

representation. In cases where the employer refuses to remedy disparities found, 

he or she is    debarred    from further participation in government contracts. This is 

a rare occurrence since most employers eventually comply with OFCCP’s sugges-

tions for remedying disparities. 

The executive order is enforced by the Office of Federal Contract Compli-

ance Programs (OFCCP) in the Employment Standards Administration Office of 

the U.S. Department of Labor. OFCCP issues extensive regulations implementing 

the executive order (41 Code of Federal Regulations part 60). OFCCP’s enforce-

ment addresses only the employer’s participation in federal government contracts 
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and contains no provisions for private lawsuits by employees. Employees seeking 

redress must do so through their state’s fair employment practice laws, Title VII, or 

similar legislation previously discussed. However, employees may file complaints 

with OFCCP, which the secretary of Labor is authorized to receive and investigate, 

and may sue the secretary to compel performance of executive order requirements. 

Employers who contract with the federal government to provide goods and 

services of $10,000 or more must agree to comply with the executive order. In 

addition, contractors and subcontractors agree to

• Post in conspicuous places, available to employees and applicants, notices pro-

vided by the contracting officer setting forth the provisions of the nondiscrimina-

tion clause. You may have seen these in your workplace or university/college. 

   • Include in all the contractor’s solicitations or advertisements for employees a 

statement that all qualified applicants will receive consideration for employ-

ment without regard to race, color, religion, gender, or national origin (although 

research shows employers with such notices are just as likely to discriminate in 

employment as those without such notices).  

   • Include a statement of these obligations in all subcontracts or purchase orders, 

unless exempted, which will be binding on each subcontractor or vendor.  

   • Furnish all information and reports required by the executive order and the 

implementing regulations, and permit access to the contractor’s or subcontrac-

tor’s books, records, and accounts by the contracting agency and the secretary 

of Labor for purposes of investigation to ascertain compliance with the execu-

tive order and its regulations.    

   Under the implementing regulations, Executive Order 11246 increases compli-

ance requirements based on the amount of the contract. For the smallest contracts, 

the employer agrees that, in addition to not discriminating in employment, it will 

post notices that it is an equal opportunity employer. If a contractor or subcontrac-

tor has 50 or more employees and a nonconstruction contract of $50,000 or more, 

the contractor must develop a written    affirmative action plan    for each of his or 

her establishments within 120 days of the beginning of the contract. 

  Affirmative Action Plans 
Affirmative action plans must be developed according to the rules set forth in 

the Code of Federal Regulations (C.F.R.) part 60-2 that effectuates the executive 

order. According to the regulations, “an affirmative action plan should be con-

sidered a management tool—an integral part of the way a corporation conducts 

its business . . . to encourage self-evaluation in every aspect of an employment by 

establishing systems to monitor and examine the contractor’s employment deci-

sions and compensation systems to ensure that they are free of discrimination.” 

(See  Exhibit 4.8 , “More Than a ‘Numbers Game.’”) 

Affirmative action plans have both quantitative and qualitative aspects. The 

quantitative part of the plan examines the contractor’s workplace to get a snapshot, 

of sorts, of who works there and in what capacity, as it relates to minorities and 
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Exhibit 4.8  More Than a “Numbers Game”—Major Affirmative Action Regulation Overhaul: 
The Dog Now Wags the Tail, Rather Than Vice Versa

Most people tend to think of affirmative action 

as a “numbers game” in which an employer tries 

to hire a certain magic number of minorities and 

women in order to avoid running into trouble with 

the “feds.” That is so not the case. Actually, there 

may have been some basis for that view when set 

against the background of the 1980s discussed 

earlier. When much of the policy was hammered 

out, OFCCP may have seemed more interested in 

the bottom-line figures. But as affirmative action 

evolved, it became clear that numbers, alone, 

were not sufficient to accomplish what the law 

was designed to do. After all, it is equal employ-

ment opportunity that the law wanted to ensure, 

confident that if the opportunities were equal, that 

would be reflected in the bottom-line figures. With 

the numbers approach, OFCCP obviously found 

the managerial policies suffered at the hands of try-

ing to achieve numbers and the intent of the law 

was not being met. The tail was wagging the dog, 

rather than vice versa.

In 2000, OFCCP issued the most comprehensive 

set of changes to its regulations since the 1970s. 

Not only did the new regulations make changes in 

a few significant ways affirmative action plans are 

to be developed, such as decreasing the number of 

availability factors it will consider from eight to two 

and permitting employers to replace the previously 

required workforce analysis with an organization 

profile that is usually simpler, but it also clarified and 

reaffirmed basic foundations of affirmative action. In 

recognizing this more balanced approach, OFCCP 

said that “Affirmative action programs contain a 

diagnostic component which includes a number 

of quantitative analyses designed to evaluate the 

composition of the workforce of the contractor and 

compare it to the composition of the relevant labor 

pools. Affirmative action programs also include 

action-oriented programs.”

Probably most importantly, it was clear that 

OFCCP was moving from an approach that was 

perceived as being interested primarily in the 

mechanics of affirmative action plans submitted 

by employers, to one in which the plan is viewed 

as “a management tool to ensure equal employ-

ment opportunity.” The agency said that “A cen-

tral premise underlying affirmative action is that, 

absent discrimination, over time a contractor’s 

workforce, generally, will reflect the gender, racial 

and ethnic profile of the labor pools from which 

the contractor recruits and selects. If women and 

minorities are not being employed at a rate to be 

expected given their availability in the relevant 

labor pool, the contractor’s affirmative action pro-

gram includes specific practical steps designed to 

address this underutilization. Effective affirmative 

action programs also include internal auditing and 

reporting systems as a means of measuring the 

contractor’s progress toward achieving the work-

force that would be expected in the absence of 

discrimination.”

Rather than being a numbers game, OFCCP 

envisions affirmative action plans as a way for con-

tractors to take the opportunity to look at their 

workforces and see if they are reflective of the rel-

evant population they are drawn from and if they 

determine they are not, to make a plan to work 

toward making that happen. This reflects the 

understanding that given the country’s racial, eth-

nic, and gender history, without taking the time 

and opportunity to actually step back and take a 

look at the larger picture, employers may not be 

aware of the underrepresentation, and thus it will 

continue. In addressing its preferred approach, 

OFCCP noted that this analysis should not just be 

done in anticipation of reporting to OFCCP, but 

on a regular basis as part of management of the 

workplace in all aspects. “An affirmative action pro-

gram also ensures equal employment opportunity 

by institutionalizing the contractor’s commitment 

to equality in every aspect of the employment 

process. Therefore, as part of its affirmative action 

program, a contractor monitors and examines its 

employment decisions and compensation systems 

to evaluate the impact of those systems on women 

and minorities.”
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women. Minority categories include African American, Hispanic, Asian/Pacific 

Islander, and American Indians/Alaskan Natives. The qualitative part of the plan 

sets out a plan of action for how to address any    underrepresentation, under-
utilization, or other problems found. 

In order to get the snapshot of what the contractor’s workplace looks like as it 

relates to minorities and/or females, employers must prepare an    organizational 
profile.   An organizational profile shows staffing patterns within a workplace, 

much like an organizational chart, showing each of the organizational units, their 

relationship to one another, and the gender, race, and ethnic composition of each 

unit. It is “one method contractors use to determine whether barriers to equal 

employment opportunity exist in their organization.” 

Another part of the snapshot is the contractor’s    job group analysis. Job 

group analysis combines job titles at the contractor’s workplace that have similar 

content, wage rates, and opportunities. The job group analysis must include a list 

of the job titles for each job group and the percentage of minorities and the per-

centage of women it employs in each job group. This analysis is then compared to 

the availability of women and/or minorities for these job groups. 

Now that the contractor has this snapshot of the workplace, the foundation of the 

affirmative action plan is laid. The purpose of the snapshot is to see if there is an 

underrepresentation of women and/or minorities based on the difference between 

their    availability   in the workforce from which employees are hired and their pres-

ence in the workplace. According to the regulation, availability is important in 

order to “establish a benchmark against which the demographic composition of 

the contractor’s employees can be compared in order to determine whether barriers 

to equal employment opportunity may exist within particular job groups.” 

Availability is not based on the mere presence of women and minorities in a 

given geographic area. Rather, it is based on the availability of women and minor-

ities qualified for the particular job under consideration. Simply because women 
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Exhibit 4.8 Continued

In this more holistic view OFCCP pronounced in 

its regulatory revisions, it said that “An affirmative 

action program is, thus, more than a paperwork 

exercise. An affirmative action program includes 

those policies, practices, and procedures that the 

contractor implements to ensure that all qualified 

applicants and employees are receiving an equal 

opportunity for recruitment, selection, advance-

ment, and every other term and privilege associ-

ated with employment. Affirmative action, ideally, 

is a part of the way the contractor regularly con-

ducts its business. OFCCP has found that when an 

affirmative action program is approached from this

perspective, as a powerful management tool, there

is a positive correlation between the presence of affir-

mative action and the absence of discrimination.

“Pursuant to these regulatory changes, OFCCP 

will focus its resources on the action undertaken 

to promote equal employment opportunity, rather 

than on the technical compliance.”

Sources: Department of Labor, Office of Federal Contract 
Compliance Programs, “41 CFR Parts 60-1 and 60-2; 
Government Contractors, Affirmative Action Require-
ments; Final Rule,” 165 Fed. Reg. 68021, 68021–47 
(November 13, 2000), http://www.dol.gov/esa/regs/
fedreg/final/2000028693.htm.
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are 35 percent of the general population for a particular geographic area does not 

mean that they are all qualified to be doctors, professors, skilled craft workers, 

or managers. Availability for jobs as, for instance, managers would only consider 

those qualified to fill the position of managers, rather than all women in the geo-

graphic area. The regulations contain resources for finding out availability for 

various jobs in a given geographic area. 

The two factors to be used in determining availability of employees (separately 

for minorities and women for each job group) are (1) the percentage of minori-

ties or women with requisite skills in the reasonable recruitment area, defined 

as the geographical areas from which the contractor usually seeks or reasonably 

could seek workers to fill the positions in question, and (2) the percentage of 

minorities or women among those promotable, transferable, and trainable within 

the contractor’s organization. 

If the percentage of women and/or minorities employed in a job group is less 

than would reasonably be expected based on their availability in the area from which 

employees are drawn, the contractor must establish a    placement goal    that reflects 

the reasonable availability of women and/or minorities in the geographic area. 

By regulation, placement goals, which serve as objectives “reasonably attain-

able by means of applying every ‘good faith effort’ to make all aspects of the 

entire affirmative action program work,” do not mean that the underrepresenta-

tion is an admission or a finding of discrimination. They are designed to measure 

progress toward achieving equal employment opportunity and “may not be rigid 

and inflexible quotas which must be met,” nor a ceiling or floor for employing 

certain groups. “ ”4   In making decisions, employ-

ers are expressly    required “to hire a person who lacks qualifications to per-

form the job successfully, or hire a less qualified person in preference to a more 

qualified one.”5     In all employment decisions, the contractor must make selections 

in a nondiscriminatory manner.  6

Once this quantitative part of the affirmative action plan is in place, if an under-

representation or other problem has been found, the contractor must then develop 

and execute “action-oriented” programs designed to correct them. OFCCP 

believes that in order for the programs to be effective, they must be more than the 

contractor’s “business as usual,” which, of course, led to the underrepresentation 

in the first place. (See  Exhibits 4.9 , “Affirmative Actions,” and 4.10, “Voluntary 

Affirmative Action Plan Considerations.”) 

OFCCP may perform audits of contractors to determine if they are complying 

with the regulations and providing equal employment opportunity. To withstand 

an OFCCP audit, contractors must show that they have made good-faith efforts to 

remove any identified barriers to equal employment opportunity, expand employ-

ment opportunities, and produce measurable results. As part of its action pro-

gram, contractors must

   • Develop and implement internal auditing systems that periodically measure the 

effectiveness of their affirmative action plans, including monitoring records of 

all personnel activity to ensure that the contractor’s nondiscriminatory policy 

is being carried out.  
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Exhibit 4.9 Affirmative Actions

While there are guidelines as to what may or may 

not be legally acceptable as affirmative action 

designed to intentionally include women and 

minorities in the workplace, there are no specific 

requirements about what affirmative action must be 

taken. As a result, employers’ means of addressing 

affirmative action have varied greatly. Keep in mind 

the Supreme Court’s characterization of plans that 

are acceptable when viewing the following ideas 

employers have used. Just because employers have 

used these methods does not mean they are always 

legal. Sometimes they may simply be convenient.

 • Advertising for applicants in nontraditional 

sources. Employers solicit minority and female 

applicants through resources such as histori-

cally African American colleges and universities; 

women’s colleges; and minority and female 

civic, educational, religious, and social organi-

zations, including the NAACP, National Urban 

League, La Raza, American Indian Movement, 

National Organization for Women, and other 

such groups.

 • One-for-one hiring, training, or promotion pro-

grams. One minority or female is hired, trained, 

or promoted for every white or male until a cer-

tain desired goal is reached. This is usually only 

used in long-standing, resistant cases of under-

representation, and is rarely used anymore.

 • Preferential layoff provisions. As in Wygant v.

Jackson Board of Education,1 in recognition 

of the reality that recently hired female and 

minority employees would be lost if layoffs are 

conducted based on seniority and, thereby, 

affirmative action gains lost, employers institute 

plans that are designed to prevent the percent-

age of minorities and women from falling below 

a certain point. Some minorities and women 

with less seniority may be retained, while those 

with more are laid off. While the U.S. Supreme 

Court did not prohibit this approach, it did 

indicate an employer would have to overcome 

a very rigorous analysis to ensure protection of 

the adversely impacted employees.

   1  476 U.S. 267 (1986).  

• Extra consideration. Women and minorities are 

considered along with all other candidates, 

but extra consideration is paid to their status 

as women and minorities, and, all other factors 

being equal, they may be chosen for the job.

 • Lower standards. Women and minorities may be 

taken out of the regular pool of candidates and 

given different, usually less stringent, standards 

for qualifying for the position. Natural questions 

are why the higher standards are imposed if the 

job can be performed with lesser qualifications 

and why someone who is not qualified under 

the higher, “normal” standards should be given 

the job? This is not a good approach, and would 

probably not pass judicial muster.

 • Added points. Much like with a veteran’s pref-

erence, the employer has a rating system giv-

ing points for various criteria, and women and 

minorities receive extra points because they are 

women or minorities. This was not permitted 

by the U.S. Supreme Court in the undergradu-

ate admissions program at the University of 

Michigan.

 • Minority or female “positions.” In an effort to 

meet affirmative action goals, employers create 

and fund positions that are designed to be filled 

only by women or minorities. These positions 

may or may not be needed by the employer. 

This is not a smart approach for an employer 

and would not stand up in court.

Some of the approaches are more desirable 

than others because they are less likely to result in 

“reverse discrimination” suits or more likely to result 

in qualified minority or female employees. Affir-

mative action plans walk a fine line between not 

holding women and minorities to lower standards 

than other employees, while, at the same time, not 

permitting the standards to be arbitrary and likely 

to unnecessarily or unwittingly screen out female 

or minority candidates. The 1991 Civil Rights Act 

made it unlawful to “adjust the scores of, use

different cutoff scores for, or otherwise alter the 

results of, employment related tests” on the basis 
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of race, color, religion, gender, or national origin. 

Since there are few rules, employers can be cre-

ative, within the guidelines provided by law. Now 

that you have seen some of the affirmative action 

schemes employers have used, which seem most 

suited to accomplish the goals of affirmative action, 

while having the least adverse impact on other 

employees? How would you design an affirmative 

action plan?

• Require internal reporting on a scheduled basis as to the degree to which equal 

employment opportunity and organizational objectives are attained.  

  • Review report results with all levels of management.  

• Advise top management of the program’s effectiveness and submit recommen-

dations for improvement, where necessary.    

In an effort to combat the glass ceiling, the regulations also require    corpo-
rate management compliance evaluations    designed to determine whether 

employees are encountering artificial barriers to advancement to mid- and senior-

level corporate management. During such evaluations, special attention is given to 

those components of the employment process that affect advancement into these 

upper-level positions. The Glass Ceiling Commission found that it was easier for 

women and minorities to enter a business at the entry level than to progress up 

once there. This tool is used to address this phenomenon. 

Each year, OFCCP conducts an Equal Opportunity Survey to provide the 

agency with compliance data early in the evaluation process so that it can more 

effectively and efficiently identify contractors for further evaluation, as well as 

acting as a self-evaluation tool for contractors. The survey requests brief informa-

tion that will allow OFCCP to have an accurate assessment of contractor person-

nel activities, pay practices, and affirmative action performance. Employers are 

required to submit data on applicants, hires, promotions, terminations, compensa-

tion, and tenure by race and gender. (See  Exhibit 4.10. ) 

Again, there is no requirement of quotas under Executive Order 11246 or 

under Title VII. In fact, as we saw previously, the law specifically says it is not to 

be interpreted as such. Virtually the only time quotas are permitted is when there 

has been a long-standing violation of the law and there is little other recourse. 

The   case, discussed later in the chapter, demonstrated this 

with the union’s resistance over an 18-year period, resulting in the imposition of 

quotas.

Placement goals to remedy underrepresentation should not be confused with 

quotas. As long as an employer can show a legitimate, good-faith effort to reach 

affirmative action placement goals, quotas are not required and will not be 

imposed as a remedy for underrepresentation.  
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Exhibit 4.10 Voluntary Affirmative Action Plan Considerations

According to the federal regulations governing vol-

untary affirmative action plans:

PART 1608 AFFIRMATIVE ACTION APPROPRIATE 

UNDER TITLE VII OF THE CIVIL RIGHTS ACT OF 

1964

Sec. 1608.3 Circumstances under which volun-

tary affirmative action is appropriate.

(a) Adverse effect. Title VII prohibits practices, 

procedures, or policies which have an adverse 

impact unless they are justified by business neces-

sity. In addition, title VII proscribes practices which 

“tend to deprive” persons of equal employment 

opportunities. Employers, labor organizations and 

other persons subject to title VII may take affirma-

tive action based on an analysis which reveals facts 

constituting actual or potential adverse impact, if 

such adverse impact is likely to result from existing 

or contemplated practices.

(b) Effects of prior discriminatory practices. 

Employers, labor organizations, or other persons 

subject to title VII may also take affirmative action 

to correct the effects of prior discriminatory 

practices. The effects of prior discriminatory prac-

tices can be initially identified by a comparison 

between the employer’s work force, or a part 

thereof, and an appropriate segment of the labor 

force.

 (c) Limited labor pool. Because of historic 

restrictions by employers, labor organizations, and 

others, there are circumstances in which the avail-

able pool, particularly of qualified minorities and 

women, for employment or promotional opportu-

nities is artificially limited. Employers, labor organi-

zations, and other persons subject to title VII may, 

and are encouraged to take affirmative action in 

such circumstances, including, but not limited to, 

the following:

(1) Training plans and programs, including 

on-the-job training, which emphasize providing 

minorities and women with the opportunity, skill, 

and experience necessary to perform the functions 

of skilled trades, crafts, or professions;

(2) Extensive and focused recruiting activity;

(3) Elimination of the adverse impact caused 

by unvalidated selection criteria (see sections 3 

and 6, Uniform Guidelines on Employee Selection 

Procedures (1978), 43 FR 30290; 38297; 38299 

(August 25, 1978));

(4) Modification through collective bargaining 

where a labor organization represents employees, 

or unilaterally where one does not, of promotion 

and layoff procedures.

Source: 29 C.F.R. ch. XIV (7-1-04 Edition), § § 1608.1,
1608.3, http://www.access.gpo.gov/nara/cfr/waisidx_04/
29cfr1608_04.html.

  Penalties for Noncompliance 
The secretary of Labor or the appropriate contracting agency can impose on the 

employer a number of penalties for noncompliance, including 

  • Publishing the names of nonconforming contractors or labor unions.  

• Recommending to the EEOC or the Department of Justice that proceedings be 

instituted under Title VII.  

• Requesting that the attorney general bring suit to enforce the executive order 

in cases of actual or threatened substantial violations of the contractual EEO 

clause.
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• Recommending to the Department of Justice that criminal proceedings be ini-

tiated for furnishing false information to a contracting agency or the Secretary 

of L abor.  

• Canceling, terminating, or suspending the contract, or any portion thereof, for 

failure of the contractor or subcontractor to comply with the nondiscrimination 

provisions of the contract (this may be done absolutely, or continuance may be 

conditioned on a program for future compliance approved by the contracting 

agency).  

• Debarring the noncomplying contractor from entering into further government 

contracts until the contractor has satisfied the secretary that it will abide by the 

provisions of  t he or der.    

The Secretary of Labor must make reasonable efforts to secure compliance by 

conference, conciliation, mediation, and persuasion before requesting the U.S. 

attorney general to act or before canceling or surrendering a contract. While a 

hearing is required before the secretary can debar a contractor, it may be granted 

before any other sanction is imposed, if appropriate. As a practical matter, the 

more severe penalties are rarely used because contractors are generally not so 

recalcitrant toward OFCCP orders. 

In making its compliance determinations for contractors’ affirmative action 

plans, OFCCP will not make the judgment solely on whether the contractor’s 

affirmative action goals are met, that is, “the numbers game.” (See  Exhibit 4.7. ) 

That alone will not serve as a basis for sanctions under the executive order. What 

is important to OFCCP is the nature and extent of the contractor’s good-faith 

affirmative action activities and the appropriateness of those activities to the prob-

lems the contractor has identified in the workplace. An assessment of compliance 

will be made on both statistical and nonstatistical information indicating whether 

employees and applicants are being treated without regard to the prohibited cat-

egories of the executive order. This is far from the law blindly requiring a certain 

number of places to be filled by a certain gender or race, as many think it does. 

The affirmative action plan regulations clearly state that they prefer to have 

contractors perform ongoing monitoring of their workplaces to ensure that their 

policies and practices are consistent with nondiscriminatory hiring, termination, 

pay, and other workplace considerations. An employer would do well to heed that 

advice and catch any small problems before they become larger ones. Careful 

monitoring will address this quite well.    

  Judicial Affirmative Action 

Rather than an affirmative action plan imposed by Executive Order 11246, an 

employee may sue for violation of Title VII and the affirmative action arises in 

response to a finding of workplace discrimination that must be remedied now that 

a court has found that discrimination does, in fact, exist and because of the nature 

of the violation, an affirmative action plan is the appropriate means to remedy 
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the violation. Title VII gives courts fairly wide latitude in redressing wrongs. The 

courts’ imposition of affirmative action as the means of redress is known as    judi-
cial affirmative action.    

Courts have played an important role in shaping the concept of affirmative 

action. While there are no specific requirements as to what form an affirmative 

action plan must take (see  Exhibit 4.9 ), if the plan is in keeping with the require-

ments set forth below, the employer has little to fear from such suits—although 

the monetary and energy costs in dealing with them are great. 

The first affirmative action case to reach the U.S. Supreme Court,  

      7   involved affirmative action in medical 

school admissions, rather than employment; however, the case is viewed as the one 

that opened the affirmative action debate, and much of its reasoning was used in 

subsequent employment cases. While endorsing the concept of affirmative action 

to further the educational goal of a diverse student body, the Court struck down 

the University of California’s affirmative action plan because it set aside a certain 

number of places for “disadvantaged students,” who also could compete for the 

other spaces. The Court said it was not fair to have the disadvantaged group have 

additional spaces open to them that were not available to others. 

In included at the end of the chapter,  

the Court imposed one of the stiffer judicial affirmative action plans ever devel-

oped, but only after the Court’s orders had repeatedly been ignored by the union. In 

the case, the question arose as to who can receive the benefit of affirmative action 

plans. Can the plan benefit individuals who were not the actual victims of the 

employer’s discriminatory practices? The Supreme Court held that there need not 

be a showing of discrimination against the particular individual (employee, appli-

cant, promotion candidate, and the like) as long as the affirmative action plan meets 

appropriate requirements (see  Exhibit 4.10 ) and the individual fits into the category 

of employees the plan was designed to benefit. This approach recognizes that the 

employer’s policy may result in discouraging certain people from even applying for 

a job because they know it would be futile, given the employer’s history. 

While the notion of providing relief for nonspecific victims of discrimination 

may appear somewhat questionable, the    is exactly the type 

of situation that justifies such action. As you read the case, in addition to thinking 

about what the union or employer should have done, think of how you would have 

handled the situation if you were the court imposing the remedy. Also, think of 

whether you would have allowed the situation to go on for so long if you were the 

court. This case is the basis for opening scenario 1.        
 Would you believe that on January 15, 2008, 22 years after this case was 

decided, the EEOC announced that a federal court had granted final approval 

for a $6.2 million partial settlement in this case? Twenty-two years later! It had 

already been nearly 20 years when this case was heard and the above decision 

issued. And this most recent settlement covers only lost wages from 1984 to 1991, 

but the litigation covering post-1991 discrimination is still ongoing. “We hope 

that these developments are an indication with the recent changes in leadership, 
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the union has decided, after many years of costly litigation, to work with the court 

and the plaintiffs in obeying the court orders and begin to resolve outstanding 

claims against it,” said Spencer Lewis, the district director of the EEOC’s New 

York office. Considering the litigation has been going on for 40+ years, good luck 

with t hat.   

  Voluntary Affirmative Action 

After the Court for the first time dealt with the issue of affirmative action in 

the   case, the next big questions were whether a similar analysis applied

(1) if the affirmative action plan involved private rather than state action, (2) if 

the plan involved a workplace rather than a university admissions program, and

(3) whether voluntary affirmative action plans are permissible rather than only 

those required by Executive Order 11246 or imposed by a court to remedy prior 

discrimination that was found to have existed. The opportunity to have those 

important Title VII developmental questions answered came the year after  

in the         case. As you will see, at 

the conclusion of the chapter, in    the answer to all three questions was yes. 

Based on   in addition to affirmative action plans required by Executive 

Order 11246 and those imposed by a court to remedy discrimination found in the 

workplace pursuant to a Title VII claim, there is also the possibility of voluntary 

affirmative action. Here, the employer decides to institute an affirmative action 

plan on his or her own, regardless of whether the employer is required to do so 

under the executive order, and despite the fact that no one has brought a Title VII 

case. Employers generally engage in voluntary affirmative action as a proactive 

measure to avoid discrimination claims after making a determination that there 

is an underrepresentation of minorities and women in the workplace, generally 

based on previous exclusionary policies or practices. However, an employer can-

not simply unilaterally decide to institute a plan out of the goodness of his or 

her heart and run with it. Based on    there are strict guidelines that must 

be followed if the plan is to withstand a reverse discrimination challenge by an 

affected employee alleging discrimination because of the plan’s implementation. 

(See  Exhibit 4.10. ) 

Many employers were surprised by    since the year before the Court struck 

down a voluntary affirmative action plan in    While both concerned affirma-

tive action plans, there were considerable differences, beyond even employment 

versus school admissions. Some of these differences and the Court’s reasoning 

got lost in news coverage. Both decisions endorsed the concept of affirmative 

action, but the requirements were not met in    and were in    thus giv-

ing different, though not inconsistent, outcomes.    is the basis for opening 

scenarios 1 and 3. 

   After reading   you now realize that in opening scenario 2, it is permis-

sible for an employer to have a voluntary affirmative action plan, but certain
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factors must be present in order to justify the plan to a court. In opening scenario 2,

we do not have all the relevant facts to determine if the employer can take the 

affirmative action measures the employer wishes. For instance, we do not know 

why there are such small numbers of minorities and women in upper-level man-

agement and skilled-labor jobs. We do not know if it is because there is a history 

of discrimination and exclusion, or that there simply are not sufficient numbers of 

women and minorities available in the workforce. 

In opening scenario 3, we know from    that an employer can have a 

one-for-one affirmative action promotion plan as part of a judicial remedy for 

past discrimination, and if the   requirements are met, the employer is 

protected from liability for discrimination against employees alleging reverse 

discrimination; that is, that they are adversely impacted by implementation of 

the plan. 

Seven years later, in the case of     8

and consistent with language in   and   the Supreme Court again 

upheld the concept of affirmative action, this time for protection against layoffs 

for public employees, though it held that the requirements of demonstrating 

a compelling state interest and narrowly tailoring the plan to meet the objec-

tive had not been met in this case. This answered the question of whether the 

Court’s decision in    involving the admissions policy for a public univer-

sity, also applied to an affirmative action plan in a public workplace. It did. 

It also answered the question left after    as to whether the acceptance 

of voluntary affirmative action in private employment also applied to public 

employment. It did. 

     9    a 1987 

Supreme Court decision discussed later, relied heavily on    to determine that, 

under circumstances similar to those in   but involving a public employer, 

rather than private, and gender, rather than race, the employer could appropriately 

take gender into account under its voluntary affirmative action plan as one factor 

of a promotion decision. The Court said the plan, voluntarily adopted to redress 

a “conspicuous imbalance in traditionally segregated job categories,” represented 

a “moderate, flexible, case-by-case approach to effecting a gradual improvement 

in the representation of minorities and women.” Consistent with    the plan 

was acceptable because  

1. It did not unnecessarily trammel male employees’ rights or create an absolute 

bar to their advancement.  

2. It set aside no positions for women (as did  ) and expressly stated that its 

goals should not be construed as quotas to be met.  

   3. It unsettled no legitimate, firmly rooted expectation of employees.  

   4. It was only temporary in that it was for purposes of attaining, not maintaining, 

a balanced workforce.  

   5. There was minimal intrusion into the legitimate, settled expectations of other 

employees.    
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   Reverse Discrimination 

So-called    reverse discrimination    has often been considered the flip side of 

affirmative action. When an employer is taking race or gender into account under 

an affirmative action plan in order to achieve an affirmative action placement goal, 

someone not in the excluded group alleges she or he is harmed by the employer’s 

consideration of race or gender, or both, in hiring or promotion decisions.

 For example, an employer finds an underrepresentation of women in manage-

rial positions in the workplace and develops an affirmative action plan for their 

inclusion. As part of that plan, one qualified female employee is to be chosen for 

a managerial training program for each male chosen. The employer chooses one 

male, then one female. The male employee who feels he would have been chosen 

next if there were no affirmative action plan requiring a woman to be chosen 

sues the employer, alleging reverse discrimination. That is, but for his gender, he 

would have been chosen for the position the female received. 

Despite what you may have heard, reverse discrimination accounts for only 

about 3 percent of the charges filed with the EEOC, and most of those claims 

result in no-cause findings. 

As you learned in our discussion of the requirements for an employer to have 

an affirmative action plan, once the plan is deemed necessary because there is 

an underrepresentation that cannot be accounted for in virtually any way other 

than exclusion of certain groups, even unwittingly, then consideration of race or 

gender becomes a necessary part of the remedy. The law builds in protections for 

employees who feel they may be adversely affected by ensuring that the plan is 

only given protection if it complies with the legal requirements. 

One of the arguments frequently made in reverse discrimination cases is that 

affirmative action requires the “sons to pay for the sins of the fathers” and that 

“slavery is over—why can’t we just forget it and move on?” Affirmative action is 

not about something that happened nearly 150 years ago. It is about underrepresen-

tation in the workplace    Also keep in mind that it is not punishment in any 

way, but rather a   for discrimination, or its vestiges,  

  As for the “sins of the fathers,” keep in mind that to the extent that African-

Americans and women were, for the most part,    excluded from the workplace 

from the beginning of this country’s existence until passage of the Civil Rights Act 

in 1964, and their intentional inclusion only began to become a significant issue in 

the late 1970s to early 1980s, this gave those groups who were in the workplace for 

all those years before a huge head start on experience, training, presence, trustwor-

thiness, seniority, perception of appropriateness for the job, and so on. 

These factors come into play each time an applicant or employee applies for 

a job, promotion, training, or other benefit. Without the applicant’s intentionally 

doing anything that may ask for more favorable or less favorable consideration 

(depending on the group to which the applicant belongs) because of more than 

345 years of ingrained history, as shown by study after study, it happens. While 

it may not be intentional, or even conscious, it has a definite harmful impact on 

groups traditionally excluded from the workplace—an impact that research has 
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Exhibit 4.11 Opposing Views of Affirmative Action

Affirmative action has been in place for years as the 

law, but for some reason, people still feel the need 

to debate it or to take sides, as if it is not actually 

the law. Despite the years, these two pieces still do 

one of the best jobs we’ve seen pinpointing the 

basic positions of those who are for or against affir-

mative action. Given what you now know about 

affirmative action, which side makes the most sense 

to you? Keep in mind that we said given what you 

now know because you should now have much 

more insight into what affirmative action actually 

is than before you read this chapter and only had 

what you had gathered from other, usually nonle-

gal, sources.

CON—CLARENCE PENDLETON, CHAIR 
OF THE U.S. COMMISSION ON CIVIL 
RIGHTS
Human resource management departments are 

“the major force companies have for getting rid 

of preference (hiring) plans and for not letting the 

‘new racism’ take hold,” Clarence Pendleton told 

his packed luncheon-time audience at a recent 

monthly meeting of the Metropolitan New York 

City American Society of Personnel Administrators.

“New racism,” Pendleton explained, is a lot like 

old racism. New racists typically are vociferous sup-

porters of civil rights, but want different treatment 

for minorities, such as goals, timetables and quo-

tas. “New racists think of blacks as a commodity,” 

he commented, “and, therefore, they set numbers 

as goals.”

Preferential treatment, which Pendleton charac-

terized as “neo-slavery,” leads automatically to dif-

ferent results for classes of people. With no equality 

of results, he said.

Pendleton, who is often and loudly criticized for 

his conservative Republican beliefs, made no apol-

ogies for his work with the Reagan administration. 

He defended the civil rights record of the adminis-

tration, claiming that “we are not turning our backs 

on civil rights. Discriminatory affirmative action 

programs are dead, but those who have been dis-

criminated against should be made whole.”

He suggested that a best-selling book could be a 

compendium of the Civil Rights Act of 1964. “Read 

it,” he challenged his audience, “and you will find 

that nowhere does the Act call for preferential 

treatment. The faster we get preferential treatment 

out of politics, the faster we are going to get to a 

color-blind society.”

Too many black leaders “are peddling pain 

with federal preference programs, but they don’t 

demand education,” Pendleton charged.

And that’s where HR professionals come into 

Pendleton’s plan. He challenged the audience to 

“develop a profile on what it takes to move into 

corporate America without preferences. Let us 

know what training and support is necessary to 

get minorities into the economic system. Tell us—

‘Here’s what it takes to get prepared.’ Pass that 

information on to educators.”

He asked that professionals support schools and 

fight for a reduced minimum wage for teens. “Affir-

mative action without jobs isn’t doing a thing for 

the 59 percent of black youth who are unemployed 

and are not qualified for jobs which exist.”

“It’s time to remove all the chains,” he said. 

“And you in human resources play a major role 

in the development of public policy. We need a 

majestic national river of employees, and not these 

ethnic creeks.”

PRO—RICHARD WOMACK, DIRECTOR, 
OFFICE OF CIVIL RIGHTS FOR THE 
AFL-CIO
It is all well and good to promote the concept of 

equality in hiring and promotion, but centuries of 

discrimination against minorities and women have 

put them at a disadvantage in the workplace that 

must first be corrected through aggressive action.

Addressing a June 5 plenary session of the 15th 

annual American Association of Affirmative Action 

conference, Womack told several hundred confer-

ees that the challenge facing equal employment 

and affirmative action officers today is to decide 

how to proceed “until we reach the day when we 

can say we have a color-blind society.”
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Womack likened the state of today’s workforce to 

a football game where the dominant team, which 

has mounted a huge lead by cheating and putting 

15 players on the field, decides to stop cheating 

and pare its team down to 11 players with just 

three minutes left to play. “For those three minutes 

the two teams may be equal, but the cheating that 

preceded the equality will doom the other team to 

certain failure,” Womack said.

White males have had the advantage of pref-

erence in the workplace for years. “Now it’s time 

to do the same thing for women and minorities.” 

Noting that his remarks may be viewed by some 

as “harsh,” Womack said that protected groups 

must be given preference in order to put all work-

ers on the same level playing field. “After whites 

used race as a basis for slavery and a standard for 

the exclusion to education and advancement, why 

now should we be color-blind? There is too much 

damage to undo.”

Womack urged the EEO officers to provide 

opportunity to minorities and women in the same 

manner that white males have in the past. “White 

males have historically taken care of other whites,” 

Womack said.

Affirmative action is an “imperfect tool” to be 

used to correct past discrimination and suffers from 

a perception problem, Womack said. “You men-

tion affirmative action to whites and they conjure 

up images of incompetent blacks who have been 

given jobs that should have gone to qualified 

whites,” Womack told the conference. Blacks, on 

the other hand, view affirmative action as “a paltry 

effort of reduced bias—a dent in whites favoring 

whites,” he said.

The concept and use of goals and timetables 

also face perception problems, Womack said. The 

federal government and corporations alike set 

goals and timetables for everything from collection 

of taxes to the implementation of new products or 

procedures, he noted. “So why are goals and time-

tables so horrible in the employment context?” 

Womack asked.

Sources: Con—reprinted with the permission of HR 
Magazine, published by the Society for Human Resource 
Management, Alexandria, VA; pro—reprinted with 
permission from Daily Labor Report, No. 107 (June 6, 
1989), pp. A-10–A-11. Copyright 1989 by the Bureau of 
National Affairs, Inc. (800/372-1033), http://www.bna
.com.

proved to be present time and again. For instance, despite the anecdotal evidence 

of seemingly omnipresent reverse discrimination situations we may hear about 

from our friends or colleagues, the U.S. Department of Labor’s 1995 Glass Ceil-

ing Report found that though antidiscrimination laws have made a significant 

impact in bringing women and minorities into the workplace in entry-level posi-

tions, there are still significant workplace disparities. Given that, it should come 

as no surprise that, according to the Glass Ceiling Commission Report, white 

men are only 43 percent of the Fortune 2000 workforce but hold 95 percent of the 

senior management jobs. Women are only 8.6 percent of all engineers, less than

1 percent of carpenters, 23 percent of lawyers, 16 percent of police, and 3.7 per-

cent of firefighters. White men are 33 percent of the U.S. population but 65 per-

cent of physicians, 71 percent of lawyers, 80 percent of tenured professors, and

94 percent of school superintendents. This was later borne out again in the Har-

vard study mentioned earlier. 

While we would all love to live in a color-blind society where merit is the only 

factor considered in the workplace, the truth is, research shows that we aren’t there 

yet. Affirmative action steps in as a measure to help remedy this situation. (For 

pro and con views, see  Exhibit 4.11, “Opposing Views of Affirmative Action.” ) 
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Nevertheless, as you can see from the      case, included at the end 

of the chapter, reverse discrimination remains an important tool in effectuating 

rights under Title VII, as well as further defining its parameters.     

  Affirmative Action and Veterans 

In November of 2002, President George W. Bush signed into law the Jobs for Vet-

erans Act of 2002 (JVA), amending the Vietnam Era Veterans’ Readjustment Assis-

tance Act of 1974 (VEVRAA). The law applies to all contracts entered into on 

December 1, 2003, or thereafter. Contracts entered into prior to that date are still 

covered by VEVRAA. JVA raised the minimum contract threshold that required 

affirmative action for veterans from $25,000 to $100,000 and changed the veteran 

categories of the act. Contractors are required to take affirmative action demonstrat-

ing an active effort to hire and promote qualified disabled veterans, other protected 

veterans, Armed Forces service medal veterans, and recently separated veterans. 

Contractors must disseminate all promotion information internally regarding 

promotion activities, including agreements to lease workers from temp agencies. 

JVA also requires federal contractors to report the total number of all current 

employees in each job category and at each hiring location and it is mandatory that 

contractors immediately list all job openings with state employment agencies or 

other employment outlets. Exemptions from such postings include positions that 

are to be filled in top management or executive staff, positions lasting three days 

or less, or positions that are to be filled from within the contractor’s organization. 

In addition, veterans have priority service in Department of Labor job-training

programs, allowing them to be given priority over nonveterans for receiving 

employment, training, and placement services provided in the program. 

 Federal contractors must file VETS-100 forms (termed VETS-100A for con-

tracts after December 3, 2003) annually, verifying their plans have been followed 

and that no discrimination has occurred against veterans or other covered groups; 

demonstrating active recruitment of veterans and that information regarding promo-

tion activities within their organization has been disseminated; and stating the num-

bers of veterans in their workforce by job category and hiring location and the total 

number of employees and the number of veterans hired during the reporting period. 

Unlike the affirmative action requirements we have been discussing for Title 

VII categories that primarily require an employer to make an effort to be inclu-

sive of heretofore excluded categories of employees, veteran affirmative action 

contains provisions for priorities for referring veterans for employment. That is, 

under the law, generally, “qualified targeted veterans are entitled to priority for 

referral to federal contractor job openings.” This does not mean they must be 

hired, but they are given priority in job openings.   

    Valuing Diversity/Multiculturalism 

Once affirmative action plans accomplished (at least to a limited degree) their 

purpose of bringing heretofore excluded employees into the workplace, employers 

discovered that this, in and of itself, was not enough to provide equal opportunity 
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conditions of employment for all. Employees coming into workplaces not used to 

their presence found the workplace often hostile in subtle, but very real ways. 

While the hostility may have been subtle, the impact on their work lives was 

not. Employees found they did not move up as quickly as other, more traditional, 

employees. Many were not included in workplace activities, were reprimanded 

more often, did not receive the same opportunities, and thus had higher turnover 

rates. Even subtle differences in their treatment meant the difference between pro-

gressing in the workplace and remaining stagnant. 

 Faced with workplaces filled with new kinds of people, employers sought 

answers. The search became even more immediate after the release of the Hudson 

Institute’s “Workforce 2000” study for the U.S. Department of Labor in 1987. 

According to the study, the United States was about to face its largest wave of 

immigration since World War II, and, unlike the last big wave that was 90 percent 

European, this one would be about 90 percent Asian and Latin American. 

The idea of valuing diversity    began to take root. Valuing diversity is being 

sensitive to and appreciative of differences among groups that may be different 

from the “mainstream” and using those differences, yet basic human similarities, 

as a positive force to increase productivity and efficiency and to avoid liabil-

ity for discrimination. For the past several years, employers all over the country 

have sponsored workplace programs to sensitize employees to differences among 

people in the workplace. Being made aware of these differences in various racial, 

ethnic, religious, and other groups has helped employees learn to better deal with 

them. Chances are, at some point in your career, you will be exposed to the con-

cept of valuing diversity. It will greatly increase your value to the employer to do 

so. (See  Exhibits 4.12, “Cultural Differences”   and  4.13, “Valuing Diversity.” )    
Again, what employers can choose to do to bring more people into their work-

place who have traditionally been left out (and, without some measure to include 

them, this pattern would continue) is not defined in the law. But as employers 

have warmed up to the idea of going beyond the status quo, they have been quite 

innovative. Sometimes, like with the NFL’s Rooney Rule (see  Exhibit 4.14 , “The 

Rooney Rule: Affirmative Action Comes to Professional Football?”), all it takes 

is bringing into the consideration process someone who might not necessarily oth-

erwise be included. In an effort to value diversity and ensure that, once employees 
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Exhibit 4.12 Cultural Differences

Did you ever think about how much culture affects 

us, and how we differ culturally? Not only does it 

impact big things like our holidays, clothing, and 

so on, but it shapes much smaller things.

A recent list of tips to travelers abroad issued 

by the Chinese government warned: “Don’t squat 

when waiting for a bus or a person. Don’t spit in 

public. Don’t point at people with your fingers. 

Don’t make noise. Don’t laugh loudly. Don’t yell 

or call to people from a distance. Don’t pick your 

teeth, pick your nose, blow your nose, pick at 

your ears, rub your eyes, or rub dirt off your skin. 

Don’t scratch, take off your shoes, burp, stretch or 

hum.”



242 Part Two 

Exhibit 4.13 Valuing Diversity

Make a circle with your thumb and forefinger. 

What does it mean? In America we know it primar-

ily as meaning “okay.” But how many of us know 

that it may also mean the equivalent of “flipping 

someone the bird,” “give me coin change,” “I wish 

to make love with you,” or “I wish you dead, as my 

mortal enemy”? The objective act has not changed, 

yet the meaning has. The interpretation the act is 

given depends on the cultural conditioning of the 

receiver. Welcome to multiculturalism. Knowing 

what is meant becomes a necessity in processing 

the act, otherwise the act has little meaning. Cul-

ture is what provides that information and, thus, 

meaning for virtually everything we do, say, wear, 

eat, value, and where and in what we live, sit, and 

sleep. Imagine how many other acts we engage in 

every day which can be misinterpreted based upon 

differences in cultural conditioning. Yet our cultural 

conditioning is rarely given much thought. Even 

less is given to the culture of others. That will not 

be true much longer.

In the fall 1992 issue of the magazine of the 

American Assembly of Collegiate Schools of Busi-

ness, the accrediting body of schools of business, 

the cover story and lead article was “Teaching 

Diversity: Business Schools Search for Model 

Approaches.” In the article, it stated that “without 

integrating a comprehensive diversity message into 

the entire curriculum, the most relevant manage-

ment education cannot occur.” Multiculturalism is 

learning to understand, appreciate, and value (not 

just “tolerate”) the unique aspects of cultures dif-

ferent from one’s own. The end product is learn-

ing to value others who may be different, for what 

they contribute, rather than rejecting them simply 

because they are different.

The concept of “culture” encompasses not only 

ethnicity, but also gender, age, disability, affinity 

orientation, and other factors which may signifi-

cantly affect and in many ways, define, one’s life. 

Multiculturalism is learning that “different from” 

does not mean “less than.” It is getting in touch 

with one’s cultural conditioning and working 

toward inclusion, rather than conformity.

Learning to value diversity opens people up to 

more. A major workplace concern is maximizing 

production and minimizing liability. Multicultur-

alism and valuing diversity contribute to this. To 

the extent that each person, regardless of cultural 

differences, is valued as a contributor in the work-

place, he or she is less likely to sue the employer for 

transgressions (or perceived transgressions) stem-

ming from not being valued. To the extent they 

are valued for who they are and what they can 

contribute in society, they are much less likely to 

end up engaging in acts such as the Los Angeles 

riots causing death and destruction in the spring of 

1992 after the Rodney King verdict.

The U.S. Department of Labor’s Workforce 

2000 study conducted by the Hudson Institute and 

released in 1987 held a few surprises that galva-

nized America into addressing the issue of multi-

culturalism. According to the widely cited study, by 

the year 2000 we will experience the greatest influx 

of immigrants since World War II. At the same time, 

the percentage of women entering the workforce is 

increasing. The net result, according to the study, 

is that 85% of the net growth in the workforce will 

be comprised of women and non-Europeans. For 

the first time, white males will be a minority in the 

workforce. This need not be viewed as a threaten-

ing circumstance, but rather an opportunity for 

innovation and progress.

These factors, alone, reveal that the workplace 

(and by implication, schools, universities, recre-

ational facilities and everything else) will be very 

different from before. It will no longer do to have 

a white, European, male, standard of operation. 

Others will be pouring into the workplace and will 

come with talent, energy, ideas, tenacity, imagina-

tion and other contributions the U.S. has always 

held dear as the basis for the “American Dream.” 

They will come expecting to be able to use those 

qualities to pursue that dream. They will come

feeling that they have much to offer and are valu-

able for all their uniqueness and the differences 

they may have from “the norm.” And what will 

happen? There is no choice but to be prepared. 
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It is a simple fact that the workplace cannot con-

tinue to operate in the same way and remain 

productive.

Studies have shown that when the same prob-

lem is given to homogeneous groups and heteroge-

neous groups to solve, the heterogeneous groups 

come up with more effective solutions. When 

people feel valued for who they are and what they 

can contribute, rather than feeling pressed into 

conformity as if who they are is not good enough, 

they are more productive. Energy and creativity 

can be spent on the task at hand, rather than on 

worrying about how well they fit into someone’s 

idea of who they should be. A significant number 

of the problems we face as a society and on which 

is spent millions in precious tax dollars comes from 

rejecting multiculturalism and not valuing diversity. 

If people were judged for who they are and what 

they contribute, there would not be a need for a 

civil rights act, affirmative action plans, riot gear, 

human rights commissions, etc.

There are, of course, naysayers on the topic of 

multiculturalism such as those who think it is just an 

attempt at being “politically correct.” It has been 

said that the term “politically correct” is an attempt 

to devalue, trivialize, demean, and diffuse the sub-

stantive value of the issues spoken of; that once 

something is deemed to be an issue of “political 

correctness,” then there is no need to worry about 

the real import or impact of it, because it is only a 

passing fad which need not be taken seriously, as it 

will die its own natural death soon enough.

Multiculturalism is here to stay. People have 

evolved to the point where it will not go away. Self-

worth and valuing oneself is a lesson that it takes 

many a long time to learn. Once learned, it is hard 

to give up. And, of course, why should it be given 

up? Again, “different from” does not mean “less 

than.” Learning to value others as unique human 

beings whose culture is [sic] an integral part of who 

they are, rather than something to be shed at the 

work or school door, and learning to value the dif-

ferences rather than to try to assimilate them, will 

benefit everyone.

Source: Reprinted with permission from the University of 
Georgia’s Columns.

were hired, the employer maximized the opportunity, employers have done such 

things as the following:

• Organize workplace affinity groups such as for gays, female employees, His-

panic employees, and so on.  

  • Include diverse actors in advertising and commercials.  

  • Hold workshops for high-potential diverse employees.  

  • Institute formal procedures to handle complaints from diverse employees.  

  • Closely monitor the progress of diverse employees along the way.  

• Tie performance reviews of managers to their measurable support for diversity 

inclusion.

  • Organize business networking groups.  

  • Hold management diversity training.  

  • Provide for mentors for diverse employees.  

• Have a chief diversity officer who reports directly to the chief executive officer 

(CEO).

• Have various employees in diversity focus on single issues such as diversity in 

philanthropy, recruiting, retention, supply contractors, and so on.  

• Have diverse board of directors members have a “road show” to meet with 

diverse employees for networking.  
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• Take the direct approach, like Wal-Mart did when, in 2007, it notified its 100 

outside counsel law firms that it was only going to retain firms who made 

a concerted effort to be inclusive of women and minorities, as evidenced by 

them being on the liaison committee for business with Wal-Mart.  

• Build diversity into everything the employer does, not just “Mexican food on Cinco 

de Mayo” or remembrance of Dr. Martin Luther King during Black History Month.  

• Have scholarship and internship programs to groom diverse employees for 

eventual hi re.  

• Make personal phone calls and follow ups with diverse applicants to assure 

them of the seriousness of inclusion.  

  • Notify employees of inappropriate workplace behaviors toward others.  

  • Review workplace policies and practices and their impact on diversity.  

  • Make sure white males are included in the employer’s concept of diversity.  

• Seek the input of diverse groups in developing a workplace approach to diver-

sity a nd i nclusion.       

        • Affirmative action is intentional inclusion of women, minorities, and others 

traditionally excluded in the workplace after demonstrated underrepresenta-

tion of these historically disadvantaged groups.  

   • Affirmative action plans may arise voluntarily, as a remedy in a discrimination 

lawsuit, or as part of an employer’s responsibilities as a contractor or subcon-

tractor with the government.  

Chapter 
Summary
Chapter 
Summary

Exhibit 4.14 The Rooney Rule: Affirmative Action Comes to Professional Football?

Ever wonder why so many African American foot-

ball players are on the field playing extremely well, 

yet so few end up in the front office or as coaches? 

The NFL eventually did. In an attempt to provide 

more opportunities to minorities in the consider-

ation of NFL football coaches, the NFL adopted 

the Rooney Rule (named for the Pittsburgh owner 

Dan Rooney, head of the NFL’s Workplace Diver-

sity Committee). The Rooney Rule requires a team 

with a vacant head coaching position to interview 

at least one minority candidate. The intent of the 

rule is to provide an opportunity for teams to look 

at candidates they might otherwise not interview. 

They are not required to hire him, only to interview 

him. The Pittsburgh Steelers interviewed former 

Vikings defensive coordinator Mike Tomlin when 

they were searching for a head coach. Tomlin ended 

up being the best candidate for the job, and got it, 

becoming the youngest head coach in the league. 

The Rooney Rule is still debated, with some saying 

it is too little to simply require that a minority can-

didate be interviewed, and some saying it is forcing 

the situations and making teams just go through 

the motions. Tomlin received his offer the same day 

that, for the first time ever, two African American 

NFL head coaches made it to the Super Bowl. At 

the historic Super Bowl XLI, on February 4, 2007, 

Coach Tony Dungy of the Indianapolis Colts beat 

out Coach Lovie Smith of the Chicago Bears in what 

most fans referred to as one of the best games ever. 

Coincidentally, the BCS national championship col-

lege football game between the University of Florida 

Gators and the unbeaten Ohio State Buckeyes also 

featured a historic matchup: two African American 

quarterbacks. Florida’s Chris Leak beat out Heisman 

trophy winner Troy Smith, 41–14.
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   • Employers should conduct voluntary periodic equal employment opportunity 

audits to monitor their workforce for gender, minority, and other inclusion. If 

there is underrepresentation, the employer should develop a reasonable, nonin-

trusive, flexible plan within appropriate guidelines.  

   • Such plans should not displace nonminority employees or permit people to 

hold positions for which they are not qualified, simply to meet affirmative 

action goals. This view should not be encouraged or tolerated.  

   • A well-reasoned, flexible plan with endorsement at the highest levels of the 

workplace, applied consistently and diligently, will greatly aid in diminishing 

negativity surrounding affirmative action and in protecting the employer from 

adverse l egal a ction.    

Affirmative action can be a bit tricky. Keeping in mind these tips can help avoid 
liability for instituting and implementing an affirmative action plan.

• Ensure that the hiring, promotion, training, and other such processes are open, 
fair, and available to all employees on an equal basis.

• If an affirmative action plan is to be adopted voluntarily, work with the union (if 
there is one) and other employee groups to try to ensure fairness and get early 
approval from the constituencies affected to ward off potential litigation.

 • Make sure voluntary affirmative action plans meet the judicial requirements of

  — Being used to redress a conspicuous imbalance in traditionally segregated 
job categories.

  —Being moderate, flexible, and gradual in its approach.

  —Being temporary in order to attain, not maintain, a balanced workforce.

  — Not unnecessarily trammeling employees’ rights or creating an absolute bar 
to their advancement.

  —Unsettling no legitimate, firmly rooted expectations of employees.

  — Presenting only a minimal intrusion into the legitimate, settled expectations 
of other employees.

• Provide training about the plan so that all employees understand its purpose 
and intent. Try to allay fears from the outset to ward off potential litigation. 
The more employees know and understand what is being done, the less likely 
they are to misunderstand and react adversely. Even so, keep in mind that 
some employees will still dislike the plan. Reiterating top-level management’s 
commitment to equal employment opportunity will stress the seriousness of 
management’s commitment.

• Implement periodic diversity and related training. This not only provides a 
forum for employees to express their views about diversity issues, but it also 
provides information on learning how to deal with their co-workers as diversity 
issues arise.

Management Tips
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1. What is the monetary floor an employer/federal government contractor must meet to 

have Executive Order 11246 imposed?  

    2. Anne is employed by Bradley Contracting Company. Bradley has a $1.3 million con-

tract to build a small group of outbuildings in a national park. Anne alleges that Brad-

ley Contracting has discriminated against her, in that she has not been promoted to 

skilled craft positions with Bradley because it thinks that it is inappropriate for women 

to be in skilled craft positions and that most of the male skilled craftworkers are very 

much against having women in such positions. Knowing that Bradley Contracting has 

a contract with the federal government, Anne brings suit against Bradley under Execu-

tive Order 11246 for gender discrimination. Will she be successful? Why or why not?  

    3. Can employers lawfully consider race or gender when making hiring or promotion 

decisions? E xplain.  

    4. If so, may it only be used to remedy identified past discrimination? Discuss.  

    5. Must such discrimination have been committed by the employer or can the discrimi-

nation have been committed by society in general? Explain.  

    6. Can affirmative action be used to benefit those who did not actually experience dis-

crimination? D iscuss.  

    7. Can race or gender be the only factor in an employment decision? Explain.  

    8. If race or gender can be the only factor in an employment decision, how long can it be 

a f actor?  

    9. What is the difference between an affirmative action goal and a quota? Is there a dif-

ference? E xplain.  

   10. What is the proper comparison to determine if there is an underrepresentation of 

women or minorities in the workplace? 

    1. 347 U .S. 483 ( 1954).  

    2. 401 U .S. 424 ( 1971).  

    3.  See Ira Katznelson,  

  (New York: W.W. Norton, 2005).  

    4. 41 C.F.R. § 60- 2.16(e)(1).  

    5. 41 C.F.R. § 60- 2.16(e)(4).  

    6. 41 C.F.R. § 60- 2.16(e)(2).  

    7. 438 U .S. 265 ( 1978).  

    8. 476 U .S. 267 ( 1986).  

     9 . 480 U .S. 616 ( 1987).
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 Local 28, Sheet Metal Workers v. EEOC 

The union and its apprenticeship committee were found guilty of discrimination against Hispanics and 

African-Americans and were ordered to remedy the violations. They were found numerous times to be 

in contempt of the court’s order and after 18 years the court eventually imposed fines and an affirmative 

action plan as a remedy. The plan included benefits to persons not members of the union. The Supreme 

Court held the remedies to be appropriate under the circumstances.

Brennan, J.

Case
1

Local 28 represents sheet metal workers employed by 

contractors in the New York City metropolitan area. The 

Local 28 Joint Apprenticeship Committee (JAC) is a 

labor–management committee which operates a 4-year 

apprenticeship training program designed to teach sheet 

metal skills. Apprentices enrolled in the program receive 

training both from classes and from on-the-job work 

experience. Upon completing the program, apprentices 

become journeyman members of Local 28. Success-

ful completion of the program is the principal means of 

attaining union membership.

In 1964, the New York State Commission for Human 

Rights determined that the union and JAC had excluded 

African-Americans from the union and apprenticeship 

program in violation of state law. The Commission, 

among other things, found that the union had never had 

any black members or apprentices, and that “admission 

to apprenticeship is conducted largely on a nepot[is]tic 

basis involving sponsorship by incumbent union mem-

bers,” creating an impenetrable barrier for nonwhite 

applicants. The union and JAC were ordered to “cease 

and desist” their racially discriminatory practices. Over 

the next 18 years and innumerable trips to court, the 

union did not remedy the discrimination.

To remedy the contempt and the union’s refusal to 

comply with court orders, the court imposed a 29 per-

cent nonwhite membership goal to be met by a certain 

date, and a $150,000 fine to be placed in a fund designed 

to increase nonwhite membership in the apprenticeship 

program and the union. The fund was used for a variety 

of purposes, including:

  •  Providing counseling and tutorial services to non-

white apprentices, giving them benefits that had 

traditionally been available to white apprentices 

from family and friends.

  •  Providing financial support to employers otherwise 

unable to hire a sufficient number of apprentices.

  •  Providing matching funds to attract additional 

funding for job-training programs.

  •  Creating part-time and summer sheet metal jobs 

for qualified nonwhite youths.

  •  Extending financial assistance to needy 

apprentices.

  •  Paying for nonwhite union members to serve as 

liaisons to vocational and technical schools with 

sheet metal programs in order to increase the pool 

of qualified nonwhite applicants for the appren-

ticeship program.

The union appealed the remedy. Principally, the par-

ties maintain that the Fund and goal exceeds the scope 

of remedies available under Title VII because it extends 

race-conscious preferences to individuals who are not the 

identified victims of their unlawful discrimination. They 

argue that section 706(g) authorizes a district court to 

award preferential relief only to actual victims of unlaw-

ful discrimination. They maintain that the goal and Fund 

violates this provision since it requires them to extend 

benefits to black and Hispanic individuals who are not 

the identified victims of unlawful discrimination. We 

reject this argument and hold that section 706(g) does 

not prohibit a court from ordering, in appropriate circum-

stances, affirmative race-conscious relief as a remedy for 

past discrimination. Specifically, we hold that such relief 

may be appropriate where an employer or a labor union 

has engaged in persistent or egregious discrimination, or 

where necessary to dissipate the lingering effects of per-

vasive discrimination.

The availability of race-conscious affirmative relief 

under section 706(g) as a remedy for a violation of Title 

VII furthers the broad purposes underlying the statute. 

Congress enacted Title VII based on its determina-

tion that racial minorities were subject to pervasive and 

systematic discrimination in employment. It was clear 
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to Congress that the crux of the problem was “to open 

employment opportunities for Negroes in occupations 

which have been traditionally closed to them and it was 

to this problem that Title VII’s prohibition against racial 

discrimination was primarily addressed.” Title VII was 

designed to achieve equality of employment opportuni-

ties and remove barriers that have operated in the past to 

favor an identifiable group of white employees over other 

employees. In order to foster equal employment opportu-

nities, Congress gave the lower courts broad power under 

section 706(g) to fashion the most complete relief pos-

sible to remedy past discrimination.

In most cases, the court need only order the employer 

or union to cease engaging in discriminatory practices, 

and award make-whole relief to the individuals victim-

ized by those practices. In some instances, however, 

it may be necessary to require the employer or union 

to take affirmative steps to end discrimination effec-

tively to enforce Title VII. Where an employer or union 

has engaged in particularly longstanding or egregious

discrimination, an injunction simply reiterating Title 

VII’s prohibition against discrimination will often prove 

useless and will only result in endless enforcement litiga-

tion. In such cases, requiring a recalcitrant employer or 

unions to hire and to admit qualified minorities roughly 

in proportion to the number of qualified minorities in the 

workforce may be the only effective way to ensure the 

full enjoyment of the rights protected by Title VII.

Further, even where the employer or union formally 

ceases to engage in discrimination, informal mecha-

nisms may obstruct equal employment opportunities. An 

employer’s reputation for discrimination may discourage 

minorities from seeking available employment. In these 

circumstances, affirmative race-conscious relief may be 

the only means available to assure equality of employ-

ment opportunities and to eliminate those discriminatory 

practices and devices which have fostered racially strati-

fied job environments to the disadvantage of minority 

citizens. Affirmative action promptly operates to change 

the outward and visible signs of yesterday’s racial dis-

tinctions and thus, to provide an impetus to the process 

of dismantling the barriers, psychological or otherwise, 

erected by past practices.

Finally, a district court may find it necessary to order 

interim hiring or promotional goals pending the devel-

opment of nondiscriminatory hiring or promotion proce-

dures. In these cases, the use of numerical goals provides 

a compromise between two unacceptable alternatives: an 

outright ban on hiring or promotions, or continued use of 

a discriminatory selection procedure.

We have previously suggested that courts may utilize 

certain kinds of racial preferences to remedy past dis-

crimination under Title VII. The Courts of Appeals have 

unanimously agreed that racial preferences may be used, 

in appropriate cases, to remedy past discrimination under 

Title VII. The extensive legislative history of the Act 

supports this view. Many opponents of Title VII argued 

that an employer could be found guilty of discrimination 

under the statute simply because of a racial imbalance 

in his workforce, and would be compelled to implement 

racial “quotas” to avoid being charged with liability. At 

the same time, supporters of the bill insisted that employ-

ers would not violate Title VII simply because of racial 

imbalance, and emphasized that neither the EEOC nor 

the courts could compel employers to adopt quotas solely 

to facilitate racial balancing. The debate concerning 

what Title VII did and did not require culminated in the 

adoption of section 703(j), which stated expressly that 

the statute did not require an employer or labor union to 

adopt quotas or preferences simply because of a racial 

imbalance.

Although we conclude that section 706(g) does not 

foreclose a court from instituting some sort of racial 

preferences where necessary to remedy past discrimi-

nation, we do not mean to suggest such relief is always 

proper. The court should exercise its discretion with an 

eye towards Congress’ concern that the measures not 

be invoked simply to create a racially balanced work-

force. In the majority of cases the court will not have 

to impose affirmative action as a remedy for past dis-

crimination, but need only order the employer or union to 

cease engaging in discriminatory practices. However, in 

some cases, affirmative action may be necessary in order 

effectively to enforce Title VII, such as with persistent 

or egregious discrimination or to dissipate the effects of 

pervasive discrimination. The court should also take care 

to tailor its orders to fit the nature of the violation it seeks 

to correct.

Here, the membership goal and Fund were necessary 

to remedy the union and JAC’s pervasive and egregious 

discrimination and its lingering effects. The goal was 

flexible and thus gives a strong indication that it was not 

being used simply to achieve and maintain racial bal-

ance, but rather as a benchmark against which the court 

could gauge the union’s efforts. Twice the court adjusted 

the deadline for the goal and has continually approved 

changes in the size of apprenticeship classes to account 

for economic conditions preventing the union from meet-

ing its targets. And it is temporary in that it will end 

as soon as the percentage of minority union members 
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approximates the percentage of minorities in the local 

labor force. Similarly the fund is scheduled to terminate 

when the union achieves its membership goal and the 

court determines it is no longer needed to remedy past 

discrimination. Also, neither the goal nor the fund unnec-

essarily trammels the interests of white employees. They 

do not require any union members to be laid off, and do 

not discriminate against existing union members. While 

whites seeking admission into the union may be denied 

benefits extended to nonwhite counterparts, the court’s 

orders do not stand as an absolute bar to such individu-

als; indeed a majority of new union members have been 

white. Many of the provisions of the orders are race-

neutral (such as the requirement that the JAC assign one 

apprenticeship for every four journeymen workers) and 

the union and JAC remain free to adopt the provisions 

of the order for the benefit of white members and appli-

cants. Accordingly, we AFFIRM.

Case Questions
1. Is it clear to you why a court would be able to include 

in its remedies those who are not directly discrimi-

nated against by an employer? Explain.

2. If you were the court and were still trying to get the 

union to comply with your order 18 years after the 

fact, what would you have done?

 3. As an employer, how could you avoid such a result?

Case
2

United Steelworkers of America, AFL-CIO v. 
Weber 

A white employee sued under Title VII alleging race discrimination, in that the union and employer 

adopted a voluntary affirmative action plan reserving for African American employees 50 percent of 

the openings in a training program until the percentage of African American craft workers in the plant 

approximated the percentage of African-Americans in the local labor force. The Supreme Court held 

that the program was permissible, in that Title VII did not prohibit voluntary race-conscious affirmative 

action plans undertaken to eliminate a manifest racial imbalance, the measure is only temporary, and it 

did not unnecessarily trample the rights of white employees.

Brennan, J.

In 1974, the union and Kaiser entered into a master col-

lective bargaining agreement covering terms and condi-

tions of employment at 15 Kaiser plants. The agreement 

included an affirmative action plan designed to eliminate 

conspicuous racial imbalances in Kaiser’s craftwork 

force, which was almost exclusively white. The plan was 

to eliminate this racial imbalance by reserving for black 

employees 50 percent of the openings in in-plant craft-

training programs until the percentage of black craft-

workers in a plant is commensurate with the percentage 

of blacks in the local labor force.

This litigation arose from the operation of the affir-

mative action plan at Kaiser’s Gramercy plant where, 

prior to 1974, only 1.83 percent of the skilled craftwork-

ers were black, even though the local workforce was 

approximately 39 percent black. Pursuant to the national 

agreement, rather than continue its practice of hiring 

trained outsiders, Kaiser established a training program 

to train its production workers to fill craft openings. 

Pursuant to the master collective bargaining agreement, 

trainees were selected on the basis of seniority, with the 

proviso that at least 50 percent of the trainees were to 

be black until the percentage of black skilled craftwork-

ers in the Gramercy plant approximated the percentage 

of blacks in the local labor force. During the first year 

of the plan, seven black and six white craft trainees were 

selected, with the most senior black trainee having less 

seniority than several white production workers whose 

bids for admission to the program were rejected. Weber 

was one of those workers.

After being turned down for the training program 

when blacks with less seniority were admitted, Weber 

sued, alleging that, because the affirmative action pro-

gram had resulted in junior black employees receiving 

training in preference to more senior white employees, 

Weber, and others similarly situated, had been discrimi-

nated against in violation of sections 703(a) and (d) of 

Title VII of the Civil Rights Act of 1964 which made it 
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unlawful to discriminate on the basis of race in the hiring 

and selection of apprentices for training programs.

The question is whether Congress, in Title VII, left 

employers and unions in the private sector free to take 

such race-conscious steps to eliminate manifest racial 

imbalances in traditionally segregated job categories. We 

hold that Title VII does not prohibit such race-conscious 

affirmative action plans.

Weber argues that since [see Chapter 5] 

settled that Title VII forbids discrimination against whites 

as well as blacks, and since the affirmative action plan 

here discriminates against whites solely because they are 

white, the plan therefore violates Title VII.

Weber’s argument is not without force. But it over-

looks the significance of the fact that the plan is an affir-

mative action plan voluntarily adopted by private parties 

to eliminate traditional patterns of racial segregation. In 

this context, Weber’s reliance upon a literal construction 

of sections 703(a) and (d) and is misplaced. 

It is a familiar rule that a thing may be within the letter 

of the statute and yet not within the statute, because not 

within its spirit nor within the intention of its makers. 

The prohibition against racial discrimination in sections 

703(a) and (d) of Title VII must therefore be read against 

the background of the legislative history of Title VII and 

the historical context from which the Act arose. Exami-

nation of those sources makes clear that an interpretation 

of the sections that forbade all race-conscious affirmative 

action would “bring about an end completely at variance 

with the purpose of the statute” and must be rejected.

Congress’s primary concern in enacting the prohibi-

tion against racial discrimination in Title VII of the Civil 

Rights Act of 1964 was with “the plight of the Negro in 

our economy.” Before 1964 blacks were largely relegated 

to “unskilled and semi-skilled jobs.” Because of automa-

tion the number of such jobs was rapidly decreasing. As a 

consequence, “the relative position of the Negro worker 

[was] steadily worsening. In 1947 the nonwhite employ-

ment rate was only 64 percent higher than the white 

race; in 1962 it was 124 percent.” Congress considered 

this a serious social problem and feared that the goal of 

the Civil Rights Act—the integration of blacks into the 

mainstream of society—could not be achieved unless the 

trend were reversed. It further recognized that this would 

not be possible unless blacks were able to secure jobs 

“which have a future.”

Accordingly, it was clear to Congress that “[t]he crux 

of the problem [was] to open employment opportunities 

for Negroes in occupations which have been traditionally 

closed to them,” and it was to this problem that Title VII’s 

prohibition against racial discrimination in employment 

was primarily addressed.

It plainly appears from the House Report accompa-

nying the Civil Rights Act that Congress did not intend 

wholly to prohibit private and voluntary affirmative 

action efforts as one method of solving this problem. 

The Report provides: “No bill can or should lay claim to 

eliminating all of the causes and consequences of racial 

and other types of discrimination against minorities. 

There is reason to believe, however, that national lead-

ership provided by the enactment of Federal legislation 

dealing with the most troublesome problems 

” H.R. Rep. No. 

914, 88th Cong., 1st Sess., pt. 1, p. 18 (1963); U.S. Code 

Cong. & Admin. News 1964, pp. 2355, 2393. (Emphasis 

supplied.)

Given this legislative history, we cannot agree with 

Weber that Congress intended to prohibit the private sec-

tor from taking effective steps to accomplish the goal that 

Congress designed Title VII to achieve. The very statutory 

words intended as a spur or catalyst to cause “employ-

ers and unions to self-examine and to self-evaluate

their employment practices and to endeavor to eliminate, 

so far as possible, the last vestiges of an unfortunate 

and ignominious page in this country’s history,” cannot 

be interpreted as an absolute prohibition against all pri-

vate, voluntary, race-conscious affirmative action efforts 

to hasten the elimination of such vestiges. It would be 

ironic if a law triggered by a Nation’s concern over centu-

ries of racial injustice and intended to improve the lot of 

those who had “been excluded from the American dream 

for so long,” constituted the first legislative prohibition 

of all voluntary, private, race-conscious efforts to abolish 

traditional patterns of racial segregation and hierarchy.

The purposes of the plan mirror those of the statute. 

Both were designed to break down old patterns of racial 

segregation and hierarchy. Both were structured to “open 

employment opportunities for Negroes in occupations 

which have been traditionally closed to them.”

At the same time, the plan does not unnecessarily 

trammel the interests of the white employees. The plan 

does not require the discharge of white workers and 

their replacement with new black hirees. Nor does the 

plan create an absolute bar to the advancement of white 

employees; half of those trained in the program will be 

white. Moreover, the plan is a temporary measure; it is 

not intended to maintain racial balance, but simply to 

eliminate a manifest racial imbalance. Preferential selec-

tion of craft trainees at the Gramercy plant will end as 
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soon as the percentage of black skilled craftworkers in 

the Gramercy plant approximates the percentage of 

blacks in the local labor force.

We conclude, therefore, that the adoption of the Kaiser–

USWA plan for the Gramercy plant falls within the area 

of discretion left by Title VII to the private sector vol-

untarily to adopt affirmative action plans designed to 

eliminate conspicuous racial imbalance in traditionally 

segregated job categories. Accordingly, the judgment of 

the Fifth Circuit is REVERSED.

Case Questions
1. Does this decision make sense to you? Why? Why 

not?

2. If, because of discrimination, African-Americans 

were not in a workplace for as long as whites and, 

therefore, did not have as much seniority as whites, 

does it seem reasonable to allow African-Americans 

with less seniority than whites to join the training pro-

gram? If not, can you think of an alternative?

3. As a manager in a firm that is thinking of instituting a 

voluntary affirmative action plan, what factors would 

you consider?

Johnson v. Transportation Agency, Santa Clara 
County, California 

A female was promoted over a male pursuant to an affirmative action plan voluntarily adopted by the 

employer to address a traditionally segregated job classification in which women had been significantly 

underrepresented. A male employee who also applied for the job sued, alleging it was illegal discrimina-

tion under Title VII for the employer to consider gender in the promotion process. The U.S. Supreme 

Court upheld the promotion under the voluntary affirmative action plan. It held that since it was permis-

sible for a public employer to adopt such a voluntary plan, the plan was reasonable, and since the criteria 

for the plan had been met, gender could be considered as one factor in the promotion.

Brennan, J.

Case
3

In December 1978, the Santa Clara County Transit Dis-

trict Board of Supervisors adopted an Affirmative Action 

Plan (Plan) for the County Transportation Agency. The 

Plan implemented a County Affirmative Action Plan, 

which had been adopted because “mere prohibition of 

discriminatory practices is not enough to remedy the 

effects of past practices and to permit attainment of an 

equitable representation of minorities, women and handi-

capped persons.” Relevant to this case, the Agency Plan 

provides that, in making promotions to positions within 

a traditionally segregated job classification in which 

women have been significantly underrepresented, the 

Agency is authorized to consider as one factor the sex of 

a qualified applicant.

In reviewing the composition of its workforce, the 

Agency noted in its Plan that women were represented 

in numbers far less than their proportion of the County 

labor force in both the Agency as a whole and in five 

of seven job categories. Specifically, while women 

constituted 36.4 percent of the area labor market, they 

composed only 22.4 percent of Agency employees. Fur-

thermore, women working at the Agency were concen-

trated largely in EEOC job categories traditionally held 

by women: women made up 76 percent of Office and 

Clerical Workers, but only 7.1 percent of Agency Offi-

cials and Administrators, 8.6 percent of Professionals, 

9.7 percent of Technicians, and 22 percent of Service and 

Maintenance Workers. As for the job classification rel-

evant to this case, none of the 238 Skilled Craft Worker 

positions was held by a woman. The Plan noted that 

this underrepresentation of women in part reflected the 

fact that women had not traditionally been employed in 

these positions, and that they had not been strongly moti-

vated to seek training or employment in them “because 

of the limited opportunities that have existed in the past 

for them to work in such classifications.” The Plan also 

observed that, while the proportion of ethnic minorities 

in the Agency as a whole exceeded the proportion of such 
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minorities in the County workforce, a smaller percentage 

of minority employees held management, professional, 

and technical positions.

The Agency stated that its Plan was intended to achieve 

“a statistically measurable yearly improvement in hiring, 

training and promotion of minorities and women through-

out the Agency in all major job classifications where they 

are underrepresented.” As a benchmark by which to eval-

uate progress, the Agency stated that its long-term goal 

was to attain a workforce whose composition reflected 

the proportion of minorities and women in the area labor 

force. Thus, for the Skilled Craft category in which the 

road dispatcher position at issue here was classified, the 

Agency’s aspiration was that eventually about 36 percent 

of the jobs would be occupied by women.

The Agency’s Plan thus set aside no specific number 

of positions for minorities or women, but authorized the 

consideration of ethnicity or sex as a factor when evalu-

ating qualified candidates for jobs in which members 

of such groups were poorly represented. One such job 

was the road dispatcher position that is the subject of the

dispute in this case.

The Agency announced a vacancy for the promo-

tional position of road dispatcher in the Agency’s Roads 

Division. Twelve County employees applied for the 

promotion, including Joyce and Johnson. Nine of the 

applicants, including Joyce and Johnson, were deemed 

qualified for the job, and were interviewed by a two-

person board. Seven of the applicants scored above 70 

on this interview, which meant that they were certified 

as eligible for selection by the appointing authority. The 

scores awarded ranged from 70 to 80. Johnson was tied 

for second with a score of 75, while Joyce ranked next 

with a score of 73. A second interview was conducted by 

three Agency supervisors, who ultimately recommended 

that Johnson be promoted.

James Graebner, Director of the Agency, concluded 

that the promotion should be given to Joyce. As he testi-

fied: “I tried to look at the whole picture, the combination 

of her qualifications and Mr. Johnson’s qualifications, 

their test scores, their expertise, their background, affir-

mative action matters, things like that . . . I believe it was 

a combination of all those.”

The certification form naming Joyce as the person 

promoted to the dispatcher position stated that both she 

and Johnson were rated as well qualified for the job. The 

evaluation of Joyce read: “Well qualified by virtue of 18 

years of past clerical experience including 31/2 years at 

West Yard plus almost 5 years as a [road maintenance 

worker].” The evaluation of Johnson was as follows: 

“Well qualified applicant; two years of [road mainte-

nance worker] experience plus 11 years of Road Yard 

Clerk. Has had previous outside Dispatch experience 

but was 13 years ago.” Graebner testified that he did not 

regard as significant the fact that Johnson scored 75 and 

Joyce 73 when interviewed by the two-person board.

Johnson filed a complaint with the EEOC alleging 

that he had been denied promotion on the basis of sex in 

violation of Title VII.

In reviewing the employment decision at issue in 

this case, we must first examine whether consideration 

of the sex of applicants for Skilled Craft jobs was jus-

tified by the existence of a “manifest imbalance” that 

reflected underrepresentation of women in “tradition-

ally segregated job categories.” In determining whether 

an imbalance exists that would justify taking sex or race 

into account, a comparison of the percentage of minori-

ties or women in the employer’s work force with the 

percentage in the area labor market or general popula-

tion is appropriate in analyzing jobs that require no spe-

cial expertise or training programs designed to provide 

expertise. Where a job requires special training, however, 

the comparison should be with those in the labor force 

who possess the relevant qualifications. The requirement 

that the “manifest imbalance” relate to a “traditionally 

segregated job category” provides assurance both that 

sex or race will be taken into account in a manner con-

sistent with Title VII’s purpose of eliminating the effects 

of employment discrimination, and that the interests of 

those employees not benefitting from the plan will not be 

unduly infringed.

It is clear that the decision to hire Joyce was made 

pursuant to an Agency plan that directed that sex or 

race be taken into account for the purpose of remedying 

underrepresentation. The Agency Plan acknowledged the 

“limited opportunities that have existed in the past,” for 

women to find employment in certain job classifications 

“where women have not been traditionally employed 

in significant numbers.” As a result, observed the Plan, 

women were concentrated in traditionally female jobs 

in the Agency, and represented a lower percentage in 

other job classifications than would be expected if such 

traditional segregation had not occurred. Specifically, 9 

of the 10 Para-Professionals and 110 of the 145 Office 

and Clerical Workers were women. By contrast, women 

were only 2 of the 28 Officials and Administrators, 5 of 

the 58 Professionals, 12 of the 124 Technicians, none of 

the Skilled Craft Workers, and 1—who was Joyce—of the 

110 Road Maintenance Workers. The Plan sought to 

remedy these imbalances through “hiring, training and
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promotion of . . . women throughout the Agency in all major 

job classifications where they are underrepresented.”

The Agency adopted as a benchmark for measur-

ing progress in eliminating underrepresentation the 

long-term goal of a workforce that mirrored in its 

major job classifications the percentage of women in 

the area labor market. Even as it did so, however, the 

Agency acknowledged that such a figure could not by 

itself necessarily justify taking into account the sex 

of applicants for positions in all job categories. For 

positions requiring specialized training and experi-

ence, the Plan observed that the number of minorities 

and women “who possess the qualifications required 

for entry into such job classifications is limited.” The 

Plan therefore directed that annual short-term goals be 

formulated that would provide a more realistic indica-

tion of the degree to which sex should be taken into 

account in filling particular positions. The Plan stressed 

that such goals “should not be construed as ‘quotas’ 

that must be met,” but as reasonable aspirations in 

correcting the imbalance in the Agency’s workforce.

These goals were to take into account factors such as 

“turnover, layoffs, lateral transfers, new job openings, 

retirements and availability of minorities, women and 

handicapped persons in the area workforce who possess 

the desired qualifications or potential for placement.” 

The Plan specifically directed that, in establishing 

such goals, the Agency work with the County Planning 

Department and other sources in attempting to com-

pile data on the percentage of minorities and women in 

the local labor force that were actually working in the 

job classifications constituting the Agency workforce. 

From the outset, therefore, the Plan sought annually to 

develop even more refined measures of the underrepre-

sentation in each job category that required attention.

As the Agency Plan recognized, women were most egre-

giously underrepresented in the Skilled Craft job category, 

since none of the 238 positions was occupied by a woman. In 

mid-1980, when Joyce was selected for the road dispatcher 

position, the Agency was still in the process of refining its 

short-term goals for Skilled Craft Workers in accordance 

with the directive of the Plan. This process did not reach fru-

ition until 1982, when the Agency established a short-term 

goal for that year of 3 women for the 55 expected openings 

in that job category—a modest goal of about 6 percent for

that category.

The Agency’s Plan emphasized that the long-term 

goals were not to be taken as guides for actual hiring 

decisions, but that supervisors were to consider a host 

of practical factors in seeking to meet affirmative action 

objectives, including the fact that in some job categories 

women were not qualified in numbers comparable to 

their representation in the labor force.

By contrast, had the Plan simply calculated imbal-

ances in all categories according to the proportion of 

women in the area labor pool, and then directed that hir-

ing be governed solely by those figures, its validity fairly 

could be called into question. This is because analysis 

of a more specialized labor pool normally is necessary 

in determining underrepresentation in some positions. 

If a plan failed to take distinctions in qualifications 

into account in providing guidance for actual employ-

ment decisions, it would dictate mere blind hiring by the 

numbers, for it would hold supervisors to “achievement 

of a particular percentage of minority employment or

membership . . . regardless of circumstances such as eco-

nomic conditions or the number of available qualified 

minority applicants  . . .  .”

The Agency’s Plan emphatically did not authorize 

such blind hiring. It expressly directed that numerous 

factors be taken into account in making hiring decisions, 

including specifically the qualifications of female appli-

cants for particular jobs. The Agency’s management had 

been clearly instructed that they were not to hire solely 

by reference to statistics. The fact that only the long-term 

goal had been established for this category posed no dan-

ger that personnel decisions would be made by reflexive 

adherence to a numerical standard.

Furthermore, in considering the candidates for the 

road dispatcher position in 1980, the Agency hardly 

needed to rely on a refined short-term goal to realize 

that it had a significant problem of underrepresentation 

that required attention. Given the obvious imbalance in 

the Skilled Craft category, and given the Agency’s com-

mitment to eliminating such imbalances, it was plainly 

not unreasonable for the Agency to determine that it was 

appropriate to consider as one factor the sex of Ms. Joyce 

in making its decision. The promotion of Joyce thus sat-

isfies the first requirement since it was undertaken to 

further an affirmative action plan designed to eliminate 

Agency workforce imbalances in traditionally segregated 

job categories.

We next consider whether the Agency Plan unneces-

sarily trammeled the rights of male employees or created 

an absolute bar to their advancement. The Plan sets aside 

no positions for women. The Plan expressly states that 

“[t]he ‘goals’ established for each Division should not 

be construed as ‘quotas’ that must be met.” Rather, the 

Plan merely authorizes that consideration be given to

affirmative action concerns when evaluating qualified 
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applicants. As the Agency Director testified, the sex 

of Joyce was but one of numerous factors he took into 

account in arriving at his decision. The Plan thus resem-

bles the “Harvard Plan” approvingly noted in 

 which considers race 

along with other criteria in determining admission to the 

college. As the Court observed: “In such an admissions 

program, race or ethnic background may be deemed a 

‘plus’ in a particular applicant’s file, yet it does not insu-

late the individual from comparison with all other can-

didates for the available seats.” Similarly, the Agency 

Plan requires women to compete with all other qualified 

applicants. No persons are automatically excluded from 

consideration; all are able to have their qualifications 

weighed against those of other applicants.

In addition, Johnson had no absolute entitlement to 

the road dispatcher position. Seven of the applicants 

were classified as qualified and eligible, and the Agency 

Director was authorized to promote any of the seven. 

Thus, denial of the promotion unsettled no legitimate, 

firmly rooted expectation on the part of Johnson. Fur-

thermore, while Johnson was denied a promotion, he 

retained his employment with the Agency, at the same 

salary and with the same seniority, and remained eligible 

for other promotions.

Finally, the Agency’s Plan was intended to attain a 

balanced workforce not to maintain one. The Plan con-

tains 10 references to the Agency’s desire to “attain” such 

a balance, but no reference whatsoever to a goal of main-

taining it. The Director testified that, while the “broader 

goal” of affirmative action, defined as “the desire to hire, 

to promote, to give opportunity and training on an equi-

table, non-discriminatory basis,” is something that is “a 

permanent part” of “the Agency’s operating philosophy,” 

that broader goal “is divorced, if you will, from specific 

numbers or percentages.” The Agency acknowledged 

the difficulties that it would confront in remedying 

the imbalance in its workforce, and it anticipated only 

gradual increases in the representation of minorities and 

women. It is thus unsurprising that the Plan contains no 

explicit end date, for the Agency’s flexible, case-by-case 

approach was not expected to yield success in a brief 

period of time.

Express assurance that a program is only temporary 

may be necessary if the program actually sets aside 

positions according to specific numbers. This is neces-

sary both to minimize the effect of the program on other 

employees, and to ensure that the plan’s goals “[are] not 

being used simply to achieve and maintain. . .balance, 

but rather as a benchmark against which” the employer 

may measure its progress in eliminating the underrepre-

sentation of minorities and women. In this case, however, 

substantial evidence shows that the Agency has sought 

to take a moderate, gradual approach to eliminating the 

imbalance in its workforce, one which establishes realis-

tic guidance for employment decisions, and which vis-

its minimal intrusion on the legitimate expectations of 

other employees. Given this fact, as well as the Agency’s 

express commitment to “attain” a balanced workforce, 

there is ample assurance that the Agency does not seek 

to use its Plan to maintain a permanent racial and sexual 

balance.

In evaluating the compliance of an affirmative action 

plan with Title VII’s prohibition on discrimination, we 

must be mindful of “this Court’s and Congress’s consis-

tent emphasis on ‘the value of voluntary efforts to fur-

ther the objectives of the law.’” The Agency in the case 

before us has undertaken such a voluntary effort, and has 

done so in full recognition of both the difficulties and the 

potential for intrusion on males and nonminorities. The 

Agency has identified a conspicuous imbalance in job 

categories traditionally segregated by race and sex. It has 

made clear from the outset, however, that employment 

decisions may not be justified solely by reference to this 

imbalance, but must rest on a multitude of practical, real-

istic factors. It has therefore committed itself to annual 

adjustment of goals so as to provide a reasonable guide 

for actual hiring and promotion decisions. The Agency 

earmarks no positions for anyone; sex is but one of sev-

eral factors that may be taken into account in evaluat-

ing qualified applicants for a position. As both the Plan’s 

language and its manner of operation attest, the Agency 

has no intention of establishing a workforce whose 

permanent composition is dictated by rigid numerical 

standards.

We therefore hold that the Agency appropriately 

took into account as one factor the sex of Diane Joyce 

in determining that she should be promoted to the road 

dispatcher position. The decision to do so was made 

pursuant to an affirmative action plan that represents a 

moderate, flexible, case-by-case approach to effecting a 

gradual improvement in the representation of minorities 

and women in the Agency’s workforce. Such a plan is 

fully consistent with Title VII, for it embodies the contri-

bution that voluntary employer action can make in elimi-

nating the vestiges of discrimination in the workplace. 

Accordingly, the judgment of the Court of Appeals is 

AFFIRMED.
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Case Questions
1. What do you think of the Court’s decision in this 

case? Does it make sense to you? Why or why not?

2. If you disagree with the Court’s decision, what would 

you have done, as the employer, instead?

3. Are the Court’s considerations for how to institute 

an acceptable affirmative action program consistent 

with how you thought affirmative action worked? 

Explain.

Case
4

Kane v. Freeman 

In 1996, Tampa police officers sued the police department to prohibit the continued use of the affirma-

tive action plan that had been in place since 1976 and was to expire in 1995. The court held that though 

there had initially been a basis for instituting the plan, since there was no longer an underrepresentation 

of African American police officers and blatant discrimination that created the need for the plan, it was 

no longer justified and must be stopped.

Kovachevich, J.

The City of Tampa’s Police Department (TPD) has 

granted promotions, assignments and transfers pursuant 

to an Affirmative Action Plan since 1976. The TPD con-

siders race as one factor in determining the propriety of 

individual promotions and assignments, and the determi-

nation of workforce promotional and assignment goals. 

The 1990 TPD Plan continues to be effective in 1996, 

notwithstanding its internal language indicating the Plan 

was to terminate in 1995.

In this case, there is a basis in the evidence for the 

Court to find that racial discrimination existed at the 

Tampa Police Department. Chief Bennie Holder testified 

that until the late 1970s it was not uncommon to hear 

derogatory speech toward black and female officers. 

Chief Holder further testified:

. . . It’s been necessary at times to explain to people 

why we have affirmative action. People don’t under-

stand. Some people, because they didn’t experience it, 

or it predates them, they don’t know about some of the 

discriminatory practices that existed in the past. . . . 

They didn’t know that black officers made less money 

than white officers; and that there was an understand-

ing that they didn’t arrest white people, that if they 

needed to arrest a white person, they had to summon a 

white officer; that they weren’t allowed to drive police 

vehicles; that they didn’t have roll call with black [sic] 

police offi cers, they had theirs in the hallway.

Chief Holder also testified that to his knowledge 

none of the past discriminatory practices described 

above have existed at the Tampa Police Department for 

the last five years, and that he did not know the exact 

date these practices ended. The Court is certain that at 

one time an affirmative action plan was warranted, and 

must now determine whether present circumstances war-

rant the continuation or modification of the plan.

In order to satisfy the “compelling governmental 

interest” prong of the strict scrutiny test, TPD must show 

that racial preference guides the affirmative action plan 

and that some governmental interest allows this discrimi-

nation. One way TPD may satisfy the first prong is to 

demonstrate “gross statistical disparities” between the 

proportion of minorities hired by the public employer 

and the proportion of minorities willing and able to do 

the work.

After reviewing TPD’s statistical analyses, the Court 

concludes that no statistical evidence exists of present 

discrimination against blacks at the Tampa Police Depart-

ment sufficient to support a “compelling governmental 

interest.” The conclusions of two statistical analyses per-

formed by the police officers demonstrate this point. The 

first statistical analysis performed by the police officers 

was the “rank below analysis of percentages.” This analy-

sis represents the overall percentages of blacks in each 

rank, compared to the percentages of blacks in each rank 

below (the next rank down). The studies found that black 

candidates for the rank of Lieutenant were promoted at 

rates that actually exceed the percentage of blacks in the 

rank of Sergeant, the eligibility rank below. This Court 

finds no statistical disparity.
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The second statistical analysis performed by the police 

officers was the “Statistical Workforce Analysis.” This test 

demonstrates the racial composition of supervisory sworn 

personnel compared with the relevant labor market in the 

relevant geographic area. When performed by the police 

officers, the test exhibited no statistically significant under-

representation in each geographic area considered among 

the Department’s supervisory personnel. In fact, the test 

revealed that black employees are significantly overrepre-

sented among TPD’s non-supervisory employees.

The desire to eliminate vestiges of past discrimina-

tion may support the “compelling governmental interest” 

requirement. However, as to the elimination of the vestiges 

of past discrimination, there is no duty to remedy an imbal-

ance that is not caused by past discrimination so long as the 

current employment and promotional policies and prac-

tices are neutral with respect to race, gender, and ethnicity.

Chief Holder denied any specific knowledge that dis-

crimination toward blacks in the Tampa Police Depart-

ment continues to the present day. However, he did state 

“I’m not going to be so naive and say it’s not occurring, 

but it certainly does not occur in my presence. And I 

would say, if it is going on, it’s much more covert. It’s 

just not prevalent because it’s just not condoned.” Anec-

dotal evidence may be used to document discrimination, 

especially if buttressed by relevant statistical evidence, 

but the Court looked for it in the supporting documents, 

and did not find it.

Defendants have not brought forth evidence of a com-

pelling state interest sufficient to justify the continuation 

of the present Affirmative Action Plan. The Court con-

cludes that the evidence presented of the necessity for 

the subject relief is not sufficient to justify continuation. 

At the very least, the parties must open discussions as to 

whether some modified plan may be necessary.

One must attempt to eliminate all vestiges of past dis-

crimination through nondiscriminatory measures before 

one resorts to discriminatory measures. The TPD has not 

revealed any evidence that it used, or even experimented 

with, any viable or meaningful plans to promote black 

candidates without employing discriminatory measures. 

The door is therefore now open for the application of 

alternative means. Limiting the duration of a race-

conscious remedy which clearly impacts adversely upon 

the suing police officers is a keystone of a narrowly 

tailored plan. The TPD’s present plan is perpetual, and 

establishes “moving targets.”

The police officers argue that TPD has not imple-

mented measures to evaluate its affirmative action pro-

gram to determine whether the Plan at the very least 

needs revamping. The Court agrees with the officers’ 

contention that TPD fail to show any evidence that they 

reevaluate the Plan periodically. The methods used by the 

City of Tampa are critically in need of review.

The TPD’s “availability percentage” is rigid. The most 

recent racial classifying plan developed before 1990 

contained availability percentage data for each minority 

category. However, the TPD still uses percentages calcu-

lated before 1990 in 1996, even after the new census data 

was available. The police officers argue that TPD made 

no attempt to reassess or adopt available percentages to 

current data. According to the officers, TPD’s calculation 

of the availability percentage for promotions has flaws. 

The Court agrees. TPD’s calculation uses percentage 

data obtained from outdated pre-1990 census data when 

1990 census data is available.

The Court finds that no compelling interest has been 

established as to the present Affirmative Action Plan of 

the Tampa Police Department, and the means employed 

by the Plan are not narrowly tailored. The Court enjoins 

the use of the present Affirmative Action Plan for promo-

tions, assignments and transfers within the Tampa Police 

Department. There is “no universal answer to the prob-

lem of remedying racial discrimination.” The choice of 

remedies to redress racial discrimination is a balancing 

process left, within appropriate constitutional or statutory 

limits, to the sound discretion of the trial court. Motion 

for partial summary judgment GRANTED.

Case Questions
1. Why do you think the police department was still 

using the plan even though the stated expiration date 

had passed?

2. What do you think the police officers who sued were 

feeling about the plan?

3. Assuming the suing police officers had their feelings 

before the expiration date of the plan, how would you 

have addressed them?
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  Chapter 5 

  Learning Objectives 

 By the time you finish this chapter, you should be able to: 

   Discuss and give details on the history of race discrimination and civil 

rights in the United States. 

   Explain the relevance of the history of civil rights to present-day work-

place race discrimination issues. 

   Set forth the findings of several recent studies on race inequalities. 

   Identify several ways that race and color discrimination are manifested in 

the workplace. 

   Explain why national origin issues have recently been included under 

race discrimination claims by the EEOC. 

   Discuss the three Reconstruction Civil Rights Acts and what they address. 

   Give the legal requirements courts use for proving a case of race discrimi-

nation, and the employer’s defense. 

   Describe ways in which an employer can avoid potential liability for race 

and color discrimination.  

 Race and Color 
Discrimination 

LO1

LO2

LO3

LO4

LO5

LO6

LO7

LO8
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  Opening Scenarios 

  SCENARIO 1   

An Asian employee who was routinely 

working about 16 hours of overtime per 

week sues for race discrimination when her 

overtime hours decrease because of the use 

of fl oating employees who make overtime unneces-

sary. Does she win? Explain  .

  SCENARIO 2   

A black female employee is terminated dur-

ing a downsizing at her place of employ-

ment. The decision was made to terminate 

the two worst employees, and she was one 

of them. The employer had not told the employee 

of her poor performance nor given her any negative 

feedback during evaluations to enable her to assess 

her performance and govern herself accordingly. In 

fact, there were specifi c orders not to give her any 

negative feedback. The employee sues for racial

discrimination, alleging it was a violation of Title VII 

for the employer not to give her appropriate nega-

tive feedback during evaluations to prevent her 

from being put in the position of being terminated. 

Does the employee win? Why? Why not?  

  SCENARIO 3   

An employer has a “no-beard” policy, which 

applies across the board to all employees. 

A black employee tells the employer he 

cannot shave without getting severe facial 

bumps from ingrown hairs. The employer replies 

that the policy is without exception and the em-

ployee must comply. The employee refuses and is 

later terminated. The employee brings suit under 

Title VII on the basis of race discrimination. Does he 

win? Why? Why not?     

Scenario
1

Scenario
2 Scenario

3

  Statutory Basis 

 It shall be an unlawful employment practice for an employer— 

   (1) to fail or refuse to hire or to discharge any individual, or otherwise to dis-

criminate against any individual with respect to his compensation, terms, condi-

tions, or privileges of employment, because of such individual’s race, color . . .or  

  (2) to limit, segregate, or classify his employees or applicants for employment 

in any way which would deprive or tend to deprive any individual of employment 

opportunities or otherwise adversely affect his status as an employee, because 

of such individual’s race, color . . . [Title VII of the Civil Rights Act of 1964, as 

amended, 42 U.S.C. § 2000e-2(a).] 

Note: Not a semester goes by that white students do not ask: “Which term should we use: 
‘black’ or ‘African American’ ?” They are unsure which term to use for fear of offending. You may 
have noticed that the terms are used interchangeably throughout the text. If in doubt, simply 
ask. This is particularly important for managers and supervisors, as it indicates a respect for the 
employee’s feelings. Even if you do not ask, our experience has been that it rarely matters and 
most blacks are not offended by the choice of one or the other.   

      Surprised? 

Race is the first of the prohibited categories in Title VII, the main reason for pas-

sage of the law, and it remains, even today, a factor in the lives of many employees. 

Despite the fact that we can point to the fact that for the first time in history one of 

the two presumptive presidential candidates is an African American (Democratic 

Senator Barack Obama, who may even be president by the time you read this), as 
LO4LO4

LO3LO3

LO1
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is the Secretary of State, Condeleeza Rice (the second African American to hold 

the post), and Oprah Winfrey tops the Forbes list of the wealthiest Americans, it 

matters more than most readers of this text (primarily because of their age and 

experience)—and society at large—may realize. So much so that it might surprise 

you to discover the following:

• Research shows employers would rather hire a white man who had served time 

in prison than a black man who had not.  

• When researchers sent out identical resumes for jobs listed in the newspaper, 

with the only difference being the names of the applicants, those with “ethnic” 

names like Jamal or Lakiesha received 50 percent fewer callbacks for jobs 

than the identical résumés with traditionally white names like Megan or Brad. 

This remained true even when the “ethnic” applicants were given zip codes 

which indicated that the applicant lived in an area of higher socioeconomic 

status.

• In addition to visual profiling, researchers have found linguistic profiling—

African Americans who leave messages in response to ads often never receive 

return calls, while whites almost always do.  

• A black man with a college degree makes 30 percent less than a similarly situ-

ated white man.  

• An employee shooting rampage at a major U.S. defense contractor’s Mississippi 

plant in July 2004 “wasn’t all that unexpected” because the white employee 

had repeatedly threatened to kill black co-workers. Six were murdered and 

eight injured. All but one of the murdered workers were black. 

  • For Halloween 2007, Julie Myers, head of Immigration and Customs Enforce-

ment for the Department of Homeland Security, hosted a Halloween fund-

raising party for a federal government charity at which a white man came 

dressed in a striped prison outfit with dreadlocks and wearing skin-darkening

makeup. Not only did Myers host the party, but she was on a panel of judges who 

praised the prisoner costume for “originality.” Myers later apologized, saying the 

outfit was “inappropriate and offensive” and that she “deeply regretted” what 

happened. Similarly, a white judge in Louisiana wore blackface makeup, hand-

cuffs, and a jail jumpsuit at a Halloween party as a “joke.” His brother-in-law,

the host, was dressed as Buckwheat. Students in several colleges and universi-

ties also have done such things.  

  • During oral arguments in the 1   and
2   cases that could impact thousands of immigrants, U.S. Supreme Court 

Justice Antonin Scalia made a reference to one of the parties in a case, a Mexi-

can who had been deported back to his country, as someone unlikely to keep 

from drinking tequila on the chance he could return to the United States.  3

  • In the 2004 elections in Alabama, voters voted to keep the Alabama constitu-

tion’s language that says “separate schools shall be provided for white and col-

ored children, and no child of either race shall be permitted to attend a school 

of the other race.”  
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• A black Reuters employee received an e-mail from his white supervisor, David 

Flynn, who routinely called the employee “my n——” in their work areas, 

which depicted an electronically altered photo of the employee with a noose 

around his neck, braids in his hair, and a large penis.  

• At Charapp Ford South, a car dealership near Pittsburgh, two black employees 

who complained about constant racial harassment in the workplace allegedly 

found a document that suggested “ten ways to kill” African Americans. When 

they complained, a manager told them that “people [around here] wanted to 

see blacks washing cars, not selling them.”  

• A temp agency used code words to supply Jamestown Container Co. and Whit-

ing Door Mfg. Co. with the white male employees they requested, denying 

placements to minorities and women.  

• A congressionally commissioned study by the Institute of Medicine found that 

“bias, prejudice, and stereotyping on the part of health care providers” contrib-

utes to African Americans being less likely than whites to receive appropriate 

heart medication, coronary artery bypass surgery, and kidney transplants, as 

well as being more likely to receive a lower quality of basic clinical services 

such as intensive care.  

• Nearly half of white Bostonians surveyed said that African Americans and His-

panics are less intelligent than whites and that African Americans are harder to 

get along with than other ethnic groups.  

• A five-year, seven-volume study by the Russell Sage Foundation found that 

“racial stereotypes and attitudes heavily influenced the labor market, with 

blacks landing at the very bottom.”  

• A 2006 survey of new recruits and minority firefighters at the Los Angeles 

Fire Department found that 87 of them had either experienced or were aware of 

discrimination and that hazing and discrimination are rampant. In one case, a 

black firefighter said white firefighters mixed dog food into his spaghetti din-

ner. After reporting it, he experienced verbal slurs and insults by firefighters 

“barking like dogs.”  

• In DeKalb County, GA, three white and one black employee sued for race dis-

crimination. The black employee alleged he was terminated because he refused 

to discriminate against white managers when he was told to withhold infor-

mation from white employees so they would appear incompetent. The white 

employees alleged they were replaced with black employees in an effort to 

create a “darker administration” to reflect DeKalb’s racial makeup.  

• Florida lawmaker Ralph Arza resigned in November 2006 after he was charged 

with retaliating against, and tampering with, a witness (both felonies) in con-

nection with leaving obscenity-filled messages and a racial slur about the black 

Miami-Dade school superintendent on a colleague’s voice mail.  

• In May 2007, EEOC settled a case in which supervisors routinely used “egre-

gious” ethnic slurs for African Americans, Hispanics, and Asians and said 

things like “it should not be against the law to shoot Mexican men, women and 
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children or to shoot African Americans and Chinese people,” and “If I had my 

way I’d gas them [referring to African American employees] like Hitler did the 

Jews.”  4

Unfortunately, there are many more items that could be added to this list. 

We gave you this sampling of wide-ranging race-related news items so that you 

can see how much race is still a factor of life in the United States and in how 

many ways it can be manifested—including by people like U.S. Supreme Court 

justices, state legislators, and judges. If any of this surprises you, you are not 

alone. A 2004 Gallup poll found that 76 percent of whites,  

  (emphasis added because our experience shows most students think it is 

only older people who discriminate) thought African Americans were now being 

treated fairly or somewhat fairly, compared to only 38 percent of African Ameri-

cans who thought so. 

 You can see what a problem this finding would present in the workplace. 

Much of the race discrimination now occurring in the workplace is not as overt 

as it was before Title VII (see  Exhibit 5.1 , “Classified Ads, 1961”), but it is still 

very much a factor in employment. (See  Exhibits 5.2 , “Equal Income?” and 5.7, 

“EEOC’s Revised Rule Guidance.”) And, as you can also see from some of the 

items in our sampling, race discrimination in the workplace does not occur in a 

vacuum. It is part of a much larger picture of race-based discrimination in the 

greater society. 

 Working to get future managers and supervisors to see this larger picture is a 

big part of what this chapter is about. The more you can see the bigger picture, 

the less likely you are to be a part of unnecessary claims of workplace race dis-

crimination. That is why we can’t simply tell you the law and leave it at that. The 

law has been in place for over 40 years and race discrimination claims are still 

very much a part of Title VII. They have risen every decade since the law was 

passed and still account for over one-third of the EEOC’s total claims filed. What 

we are seeing as the Title VII system is still being fine-tuned through litigation, 

legislation, and regulatory efforts is that supervisors and managers often do not 

recognize race discrimination or its effects when they occur. That is because as 

this work is being done through the legislative and judicial process, we have often 

neglected to do our part of the equation in eradicating discrimination. We don’t 

want that to happen to you. We want to provide you with a good basic back-

ground in the area of race discrimination so you can have the tools you need to be 

able to keep liability from attaching to your employer for unnecessary workplace 

discrimination.

When someone says the word “race,” what do you think of? Chances are, most 

of us think of black or white. We find ourselves at a rather interesting juncture 

regarding race claims at this point in time. For virtually the entire time Title VII 

has been in existence, race has been almost exclusively about African Americans 

and whites, with discrimination against other groups considered primarily under 

the national origin category. (See  Exhibits 5.3 , “EEOC’s Revised Race/National 

Origin Guidance,” and 5.4, “Hispanic: Race or National Origin—and Who Is 

LO5LO5
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Exhibit 5.1 Classifi ed Ads, 1961

The exhibit below, adapted from an actual news-

paper classified ad section from 1961, is typical of 

want ads found in newspapers before Title VII was 

passed in 1964. For publication purposes, names 

and phone numbers have been omitted. It is now 

illegal to advertise for males, females, or racial 

groups.

PERMANENT position for 2 young men
18-35, must be ambitious, high school
graduate, and neat appearing. $85 week
guaranteed, plus bonus. Opportunity to
earn in excess of $100 per week. Must
have desire to advance with company.
For interview call…

18-25, SINGLE, free to travel, New York
and Florida, returns for clearing house
for publishers. New car, transportation
furnished. Expense account to start. Salary
plus commission. We train you. Apply…

14 OR OVER. Must be neat in appearance
to work this summer. Salary 75 cent per
hour. Will be supervised by trained student
counselor. Apply…

MAN experienced in selling and familiar
with the laundry and dry cleaning business
needed to sell top brands of supplies to
laundries and dry cleaning plants. This
is an excellent opportunity for a man who
is willing to work for proper rewards.
Salary and comm. Reply to…

EXPERIENCED dairy man to work in
modern dairy in Florida. Must be married,
sober, and reliable. Salary $60 per week
for 6 days with uniform, lights and
water—furnished. Excellent house.
Write…

THIS corporation provides its salesmen
with a substantial weekly drawing ac-
count. New men are thoroughly trained
in the field with emphasis directed to-
ward high-executive income bracket.
Men experienced in securities, encyclo-
pedias, and other intangibles who can
stand rigid investigation, are dependable,
and own late-model car. Reply to…

SECRETARY—RECEPTIONIST (ex-
perienced). Ex-Spanish teacher desires
diversified permanent position. Respon-
sible, personable, like people, unencum-
bered. Can travel.

EXPERIENCED executive secretary
with college degree, top skills, currently
employed—seeks better position with
opportunity for advancement and good
salary.

SECRETARY desires typing at home,
evenings, and weekends.

DAY or night shift. No experience nec-
essary. Good tips. Apply in person only.

HOUSEMAN, chauffeur. Must be expe-
rienced. Recent references, driver’s 
license, health card required. Must be
sober, reliable. Write…

FOR frying and dinner cooking. Age 22-
35. Must be sober, dependable and well-
experienced. Salary $250-$275 for good
man. Apply…

SOBER, experienced service station por-
ter. No Sundays. Top pay.

PART-TIME lawn and yard maintenance
man.

EXP service station porter, 6-day wk.
Good sal.

KITCHEN porters, also ware washers.
Apply…

YOUNG man wants job. Short order and
plain cooking, experienced.

MAID, free to travel with family, $35 to
$50 week. Free room and board.

LAUNDRY MARKER—Experienced.
40 hours—pay hourly basis.

SHIRT girl. Experienced.

SHIRT girl, Experienced. Good pay.
Good hours. Apply in person.

WAITRESS, experienced, for lunch
counter. Over 40. Call…

COOK-MAID (experienced)—desires
Monday, Wednesday, Friday. References
and health card.

MAID wants 5 days week. References.

GIRL WANTS 5 DAYS

MAID wants 5 days work. Will live-in.

MID-TEEN girl desires maid or office
work.
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Exhibit 5.2 Equal Income?

According to 2006 U.S. Census data:

Asian Americans had higher personal income 

than any other racial demographic except 

holders of graduate degrees. Whites with 

advanced degrees had the highest median 

income. African Americans earned 22 percent 

less than whites. Hispanics/Latinos had the low-

est overall median income, with 28.51 percent 

less than whites and 35 percent less than Asian 

Americans.

Source: U.S. Census Bureau, http://www.pubdb3
.census.gov/macro/032006/perinc/new03_000.htm.

According to WCBS radio: 

U.S. Census data indicate that Queens, NY, is 

the only U.S. county of 65,000 or more resi-

dents where the median income of African 

Americans is greater than that of whites. Black 

median income was $51,000, while white 

median income was $50,900. Asian American 

income was nearly $53,000, while Hispanic 

income was $44,000. Across the river in Man-

hattan, the situation is quite different, with the 

largest gap of any other large county in the 

country, white median income was $86,000 

and African American income was $28,000.

Source: “Median Income for Blacks Greater Than Whites 
in Queens,” October 2, 2006, http://www.wcbs880.com/
pages/95386.php?contentType=4&contentId=215916.

Included?”) The long and extensive history leading up to the passage of the Civil 

Rights Act and the court interpretations of it afterward bear this out. 

But things are changing and race is being used differently than it had been. For 

instance, on April 16, 2007, Virginia Tech University senior Cho Seung-Hui shot 

and killed 32 people and wounded 25 others on the university campus. It was a 

while before police could identify the gunman. Three days later, the  

  ran a headline: “Tragedy strikes; then race enters the pic-

ture.” Seung-Hui was born in Korea but was a permanent resident of the United 

States. According to the article, the first official identification of the Virginia Tech 

gunman was of his race and gender: “we do know that he was an Asian male,” the 

university president said. It surprised us to see race (rather than national origin) 

used in this context. However, especially since the events of September 11, 2001, 

with its resulting backlash against Middle Easterners, and the simultaneous grow-

ing visible presence of Hispanics, Southeast Asians, and other ethnicities in this 

country, it is clear that there is a trend that we should address. 

While our previous editions reflected the situation existing at the time they 

were published, in this edition we are expanding the race chapter to include dis-

crimination against people other than the traditional groups of black and white. 

Keep in mind that we always addressed workplace discrimination on the basis of 

ethnicity or national origin; it was simply dealt with in a separate chapter because 

that is the way the law generally handled it. With this edition, there will continue 

to be a separate chapter on national origin discrimination, as the issues called 
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Exhibit 5.3 EEOC’s Revised Race/National Origin Guidance

New forms of discrimination are emerging. With a 

growing number of interracial marriages and fami-

lies and increased immigration, racial demograph-

ics of the workforce have changed and the issue of 

race discrimination in America is multidimensional. 

Over the years, EEOC has received an increasing 

number of race and color discrimination charges 

that allege multiple or intersecting prohibited bases 

such as age, disability, gender, national origin, and 

religion.

Source: http://eeoc.gov/initiatives/e-race/why_e-race
.html.

upon in such cases have their own history and legal interpretation to which atten-

tion must be given. However, in keeping with the changing times and our rapidly 

changing American demographics, we also will address other ethnicities in this 

chapter. 

In expanding our race coverage, however, it is important that we preserve the 

history and background of the Civil Rights Act of 1964 so that the law can con-

tinue to be understood in its proper context; that is, the context of slavery, Jim 

Crow, and the fight for civil rights (and the lingering effects of each) in which it 

occurred. It is important that we not marginalize what has been, and continues to 

be, a long-standing, persistent, and maddeningly stubborn issue in this country: 

discrimination against African Americans (see  Exhibit 5.5 , “Reality of Intentional 

Job Discrimination”). This is not a value judgment as to the relative importance 

of discrimination against one group versus another. Rather, it is a recognition of 

the long, tortuous, and lingering history and impact of traditional notions of race 

discrimination under our unique history and the role that the fight for equality and 

civil rights for African Americans has played in all groups now expecting to be 

treated equally. The expanded notion of race will not neglect either the important 

basis for the law that birthed the legislation in the first place, or the present day 

effects that continue to persist.

In taking the approach we now do in this sixth edition, we want to recognize 

that the willingness of other groups to exercise their rights under the law by using 

the race category rather than, or in addition to, the national origin category is a 

trend we see, note, and here reflect. EEOC also has seen this trend and, in part 

because of it, launched a new initiative called E-RACE (Eradicating Racism and 

Colorism from Employment) intended to address these changes. (See  Exhibit 5.6 , 

“EEOC’s E-RACE Initiative.”) As part of their revised Compliance Manual, 

issued in 2006, EEOC outlined the differences between the categories of race, 

color, and national origin. (See  Exhibits 5.7 , “EEOC’s Revised Race Guidance”; 

5.8, “EEOC’s National Origin Guidance”; and 5.11, “EEOC’s Color Guidance.”) 

EEOC noted that the Civil Rights Act did not define race (it was understood at 

the time of the passage of the law given our country’s history and the recent and 

painful civil rights activity leading up to passage of the law, to include African 

Americans and whites), but in light of recent trends, EEOC undertook to bring 
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Exhibit 5.4 Hispanic: Race or National Origin—and Who Is Included?

Ever wonder where racial categories come from? In 

this interesting exhibit, you get to see (1) how a 

court addresses certain groups being left out of a 

definition of Hispanic (note especially footnote 1) 

and (2) how the government comes up with racial 

classifications and how they find their way into the 

mainstream. The first is an excerpt from a discrimi-

nation case; the second is a document from the 

U.S. Census Bureau about how Asians will be added 

to the minimum categories and how Hispanics will 

be classified in the census. While reading the docu-

ment and noting all the effort and energy given to 

this issue, ponder the necessity of having such clas-

sifications at all.

(1)
Rocco Luiere, Jr., “the son of a Spanish mother 

whose parents were born in Spain,” owns seventy-

five percent of the shares in Jana-Rock Construction, 

Inc. Luiere and Jana-Rock bring a challenge under 

the Equal Protection Clause of the Fourteenth 

Amendment to New York’s “affirmative action” 

statute for minority-owned businesses, because the 

law does not include in its definition of “Hispanic” 

people of Spanish or Portugese descent unless they 

also come from Latin America. The plaintiffs allege 

that by distinguishing among different subclasses 

of Hispanics, Article 15-A contains an explicit clas-

sification on the basis of national origin that should 

be subjected to strict scrutiny, and that under strict 

scrutiny New York’s definition of “Hispanic” would 

fail. Applying rational basis review rather than strict 

scrutiny, the district court entered judgment in favor 

of the defendants and dismissed the complaint.

When a plaintiff challenges “racial classifica-

tions, imposed by whatever federal, state, or local 

governmental actor, [the classifications] must be 

analyzed by a reviewing court under strict scrutiny. 

In other words, such classifications are constitu-

tional only if they are narrowly tailored measures 

that further compelling governmental interests.”1

   1  The classifications that are the subject of this appeal 
are based on national origin rather than race. It is undis-
puted, however, that principles of analysis applicable

“The purpose of strict scrutiny is to ‘smoke out’ ille-

gitimate uses of race by assuring that the legislative 

body is pursuing a goal important enough to war-

rant use of a highly suspect tool.”

But once the government has shown that its 

decision to resort to explicit racial classifications 

survives strict scrutiny by being narrowly tailored 

to achieve a compelling interest, its program is 

no longer presumptively suspect. We do not think 

that it is appropriate to apply automatically strict 

scrutiny a second time in determining whether 

an otherwise valid affirmative action program is 

underinclusive for having excluded a particular 

plaintiff. In order to trigger strict scrutiny, such a 

plaintiff—like other plaintiffs with equal-protection 

claims—must demonstrate that his or her exclu-

sion was motivated by a discriminatory purpose. 

Because the plaintiffs do not otherwise challenge 

the constitutional propriety of New York’s race-

based affirmative action program, and because 

Luiere and Jana-Rock cannot show that New York 

adopted its chosen definition of “Hispanic” for a 

discriminatory purpose or that its definition lacks 

a rational basis, we agree with the district court’s 

judgment for the defendants and affirm.

Source: Jana-Rock Construction, Inc. v. New York State 
Department of Economic Development, Division of Minority 
& Women’s Business Development, 438 F.3d 195 (2d Cir. 
2006).

(2) RACIAL AND ETHNIC 
CLASSIFICATIONS USED IN CENSUS 
2000 AND BEYOND

Introduction. The purpose of this document is to 

provide information about changes to the questions 

on race and Hispanic origin that have occurred for 

the Census 2000. These changes conform to the 

revisions of the standards for the classification of 

federal data on race and ethnicity promulgated by 

to race-based affirmative action programs are the same 
as those applicable to national-origin-based affirma-
tive action programs. We therefore use the terms 
interchangeably.  
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Exhibit 5.4 Continued

the Office of Management and Budget (OMB) in 

October 1997.

Old Standards. In response to legislative, pro-
grammatic, and administrative requirements of 
the federal government, the OMB in 1977 issued 
Statistical Policy Directive Number 15, “Race 
and Ethnic Standards for Federal Statistics and 
Administrative Reporting.” In these standards, 
four racial categories were established: American 
Indian or Alaskan Native, Asian or Pacific Islander, 
Black, and White. In addition, two ethnicity cate-
gories were established: Hispanic origin and Not 
of Hispanic origin. Although the Census Bureau 
has traditionally used more categories for decen-
nial censuses, those categories collapsed into the 
four minimum race categories identified by the 
OMB, plus the category Some Other Race.

Reason For Changing the Old Standards. The 
racial and ethnic makeup of the country has 
changed since 1977, giving rise to the ques-
tion of whether those standards still reflected 
the diversity of the country’s present popula-
tion. In response to this criticism, the OMB 
initiated a review of the Directive. This review 
included (1) organizing a workshop to address 
the issues by the National Academy of Sci-
ence, (2) convening four public hearings, and
(3) appointing an Interagency Committee for 
the Review of Racial and Ethnic Standards, 
which later developed a research agenda and 
conducted several research studies. The result 
of the Committee’s efforts was a report describ-
ing recommended changes to the Directive. 
The members of the Committee included rep-
resentatives of more than 30 agencies that cov-
ered the many diverse federal requirements for 
data on race and ethnicity. In 1997, the OMB 
accepted almost all of the recommendations 
of the Interagency Committee, resulting in 
changes to the standards.

What Are The New Standards And When Do 
They Take Effect?
In October 1997, the Office of Management and 

Budget (OMB) announced the revised standards 

for federal data on race and ethnicity. The mini-

mum categories for race are now: American Indian 

or Alaska Native; Asian; Black or African American; 

Native Hawaiian or Other Pacific Islander; and 

White. Instead of allowing a multiracial category 

as was originally suggested in public and congres-

sional hearings, the OMB adopted the Interagency 

Committee’s recommendation to allow respon-

dents to select one or more races when they self-

identify. With the OMB’s approval, the Census 2000 

questionnaires also include a sixth racial category: 

Some Other Race. There are also two minimum 

categories for ethnicity: Hispanic or Latino and Not 

Hispanic or Latino. Hispanics and Latinos may be 

of any race.

How Should Hispanics or Latinos Answer
the Race Question?
People of Hispanic origin may be of any race and 

should answer the question on race by marking one 

or more race categories shown on the question-

naire, including White, Black or African American, 

American Indian or Alaska Native, Asian, Native 

Hawaiian or Other Pacific Islander, and Some Other 

Race. Hispanics are asked to indicate their origin in 

the question on Hispanic origin, not in the question 

on race, because in the federal statistical system 

ethnic origin is considered to be a separate concept 

from race.

What Racial Categories Will Be Used in 
Current Surveys and Other Data Collections 
by the Census Bureau?
By January 1, 2003, all current surveys must comply 

with the 1997 revisions to the Office of Manage-

ment and Budget’s standards for data on race and 

ethnicity, which establish a minimum of five cat-

egories for race: American Indian or Alaska Native, 
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Asian, Black or African American, Native Hawaiian 

or Other Pacific Islander, and White. Respondents 

will be able to select one or more of these racial cat-

egories. The minimum categories for ethnicity will 

be Hispanic or Latino and Not Hispanic or Latino. 

Tabulations of the racial categories will be shown 

as long as they meet agency standards for data 

quality and confidentiality protection. For most sur-

veys, however, tables will show data at most for the 

White, Black, and Asian populations.

Source: U.S. Census Bureau, Population Division, Special 
Population Staff, http://www.census.gov/population/
www/socdemo/race/racefactcb.html.

some understanding to the matter in a world in which things had changed since 

passage of the act. 

So while we may now think of race under Title VII as a more inclusive concept, 

until now it has been somewhat different. We applaud EEOC’s recognition of this 

trend and modify our approach accordingly. In the 1998    

  case, provided at the end of the chapter, you can see for yourself 

the struggle the courts had dealing with this issue when a Hispanic employee sued 

for national origin discrimination, then amended his complaint to include a claim 

for race discrimination. Compare the court’s analysis about Hispanics and race in 

  to the discussion of race versus ethnicity in  Exhibit 5.4 , “Hispanic: Race 

or National Origin—and Who Is Included?” Do they seem consistent to you? 

Things have certainly changed dramatically in the 40-odd years since passage 

of the Civil Rights Act. But keep the previously mentioned poll in mind: 9 out 

of 10 whites under 30—most of you reading this text—believe African Ameri-

cans and whites are treated equally. With this mind-set, employers would be less 

likely to respond appropriately to claims of racial discrimination from nonwhite 

employees and thus increase the likelihood of liability under Title VII. This is 

only the last in many such polls with similar results. Even in the midst of legal-

ized segregation and Jim Crow, polls showed that whites thought blacks were 

treated equally. It demonstrates one of the reasons that the disappearance of race 

discrimination may not necessarily be as realistic in the near future as we would 

like to think. 

In fact, researchers refer to the idea that whites think everything is fair for 

everyone, so nothing need be done to ensure equal opportunity anymore, as the 

“new racism.” Because our unique racial history involved systemic, institutional-

ized, legal, and social race discrimination, we are left with enough of the vestiges 

to account for much of the racial differences we see reflected in the statistics above. 

If managers and supervisors do not realize that vestiges remain, they are likely to 

run afoul of the law. Employers do not need to engage in deliberate, intentional 

racial discrimination in order to violate the law and the law does not require this 

in order to find liability. That is why providing information here to address these 

matters is so important for making workplace decisions that avoid liability. 

Case
1

Case
1
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Exhibit 5.5 Reality of Intentional Job Discrimination

In 2002, Alfred W. Blumrosen and Ruth G. Blumrosen,

well-respected lawyers, law professors, and civil 

rights researchers, released an unprecedented, 

comprehensive, groundbreaking study of work-

place discrimination called The Reality of Intentional 

Job Discrimination in Metropolitan America—1999  

The objective of the Ford Foundation–funded study 

was “to advance the public ‘sense of reality’ con-

cerning the present extent of intentional job dis-

crimination.” The study examined 160,297 EEO-1 

reports (discussed in Chapter 4) supplied to the 

federal government by private employers with 100 

or more employees and federal contractors with 

50 or more employees, for the period 1975–1999. 

It identified intentional employment discrimina-

tion by applying legal standards to statistics of the 

race, gender, and ethnic composition of large and 

medium-sized employers in the private sector. The 

report contained statistical information on 40 indi-

vidual states, as well as the nation as a whole.

The report concluded that “A substantial part of 

the public has erroneously assumed that intentional

job discrimination is either a thing of the past, or 

the acts of individual ‘bad apples’ in an otherwise 

decent work environment. . .Meanwhile, thou-

sands of employers have continued systematic 

restriction of qualified minority and female work-

ers, and these workers have lost opportunities to 

develop and exercise the skills and abilities that 

would warrant higher wages.” The report found 

that African Americans “still bear the severest brunt 

of this discrimination. . .Thirty-five thousand busi-

ness establishments discriminated against 586,000 

African Americans. Ninety percent of these black 

workers were affected by establishments that were 

so far below the average utilization that there was 

only a 1 in 100 chance that this happened by acci-

dent and half by ‘hard core’ employers who had 

been discriminating for at least nine years.”

Source: Alfred W. Blumrosen and Ruth G. Blumrosen, 
The Reality of Intentional Job Discrimination in Metropolitan 
America—1999 (2002), http://www.eeo1.com/1999_NR/
Title.pdf.

Despite this, clearly much progress has been made in the area of race discrimi-

nation in the workplace since Title VII was enacted. An extremely comprehen-

sive, four-year, 1,400-page study of intentional workplace discrimination between 

1975 and 1999 was released by Alfred and Ruth Blumrosen in 2002.  5   The report 

found that workplace discrimination against African Americans is still the worst 

of all groups, and “the seriousness of intentional job discrimination against Black 

workers by major and significant industries is evident; and the ‘playing field’ is 

far from level. However, minorities increased their participation in the labor force 

by 4.6 million workers beyond the increase resulting from economic growth and 

increased their share of ‘better jobs’ as officials, managers, professionals, techni-

cal, and sales workers.” The study showed that 15 percent of African Americans 

experience intentional workplace discrimination. 

In addition, there are, in fact, companies that are doing just fine and under-

stand the impact of race in the workplace and work to make sure they do not 

violate the law.    reported that after a study of 31,000 of 

their U.S. jobs showed discrepancies, Eastman Kodak Co. agreed to pay about 

$13 million in retroactive and current pay raises to 2,000 female and minority 
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Exhibit 5.6 EEOC’s E-RACE Initiative

                

THE E-RACE INITIATIVE (ERADICATING 
RACISM AND COLORISM FROM 
EMPLOYMENT)

Why Do We Need E-RACE?
The most frequently filed claims with the EEOC 

are allegations of race discrimination, racial harass-

ment, or retaliation arising from opposition to race 

discrimination. In Fiscal Year 2006, 27,238 charges 

alleged race-based discrimination, accounting for 

36% of the charges filed that year.

In a 2005 Gallup poll, 31% of Asian Americans 

surveyed reported having witnessed or experi-

enced incidents of discrimination, the largest 

percentage of any ethnic group, followed closely 

by 26% of African Americans, the second largest 

group. A December 2006 CNN poll conducted by 

Opinion Research Corporation revealed that 84% 

of 328 Blacks/African Americans and 66% of 703 

non-Hispanic Whites/Caucasians think racism is a 

“very serious” or “somewhat serious” problem in 

America.

Color discrimination in employment seems to 

be on the rise. In Fiscal Year 1992, EEOC received 

374 charges alleging color-based discrimination. 

By Fiscal Year 2006, charge-filings alleging color 

discrimination increased to 1,241. A recent study 

conducted by a Vanderbilt University professor 

“found that those with lighter skin earn on aver-

age 8 to 15 percent more than immigrants with 

the darkest skin tone—even when taking into 

account education and language proficiency. 

This trend continued even when comparing 

people of the same race or ethnicity.” Similarly, a 

2006 University of Georgia survey revealed that a

light-skinned Black male with only a Bachelor’s 

degree and basic work experience would be pre-

ferred over a dark-skinned Black male with an MBA 

and past managerial positions. However, in the case 

of Black female applicants seeking a job, “the more 

qualified or experienced darker-skinned woman 

got it, but if the qualifications were identical, the 

lighter-skinned woman was preferred.”

Meanwhile, overt forms of race and color dis-

crimination have resurfaced. In the past decade, 

some of the American workforce have witnessed 

nooses, KKK propaganda, and other racist insignia 

in the workplace. Racial stereotypes and cultural 

distortions continue to influence some decisions 

regarding hiring, discipline, evaluations, and 

advancement.

Finally, some facially neutral employment crite-

ria are significantly disadvantaging applicants and 

employees on the basis of race and color. Stud-

ies reveal that some employers make selection 

decisions based on names, arrest and conviction 

records, employment and personality tests, and 

credit scores, all of which may disparately impact 

people of color. Further, an employer’s reliance on 

new technology in job searches, such as video résu-

més, could lead to intentional race or color discrim-

ination based on appearance or a disproportionate 

exclusion of applicants of color who may not have 

access to broadband-equipped computers or video 

cameras.

Collectively, this data shows that racial inequal-

ity may remain a problem in the 21st century 

workplace.

Source: http://eeoc.gov/initiatives/e-race/index.html.

employees in New York and Colorado. The pay raise was not in response to a 

threatened lawsuit, as is generally the case. Employees had complained about it 

to supervisors the year before, so Kodak conducted the study and determined it 

would make the correction. 
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Exhibit 5.7 EEOC’s Revised Race Guidance

WHAT IS “RACE” DISCRIMINATION?
Title VII prohibits employer actions that discrimi-

nate, by motivation or impact, against persons 

because of race. Title VII does not contain a defini-

tion of “race,” nor has the Commission adopted 

one. For the collection of federal data on race and 

ethnicity, the Office of Management and Budget 

(OMB) has provided the following five racial cat-

egories: American Indian or Alaska Native; Asian; 

Black or African American; Native Hawaiian or Other 

Pacific Islander; and White; and one ethnicity cat-

egory, Hispanic or Latino. OMB has made clear that 

these categories are “social-political constructs . . .

and should not be interpreted as being genetic, 

biological, or anthropological in nature.”

Title VII’s prohibition of race discrimination gen-

erally encompasses:

• Ancestry: Employment discrimination because 

of racial or ethnic ancestry. Discrimination 

against a person because of his or her ancestry 

can violate Title VII’s prohibition against race 

discrimination. Note that there can be consid-

erable overlap between “race” and “national 

origin,” but they are not identical. For exam-

ple, discrimination against a Chinese American 

might be targeted at her Asian ancestry and not 

her Chinese national origin. In that case, she 

would have a claim of discrimination based on 

race, not national origin.

• Physical Characteristics: Employment discrimi-

nation based on a person’s physical character-

istics associated with race, such as a person’s 

color, hair, facial features, height and weight.

• Race-linked Illness: Discrimination based on 

race-linked illnesses. For example, sickle cell 

anemia is a genetically-transmitted disease that 

affects primarily persons of African descent. 

Other diseases, while not linked directly to race 

or ethnicity, may nevertheless have a dispropor-

tionate impact. For example, Native Hawaiians 

have a disproportionately high incidence of 

diabetes. If the employer applies facially neutral 

standards to exclude treatment for conditions 

or risks that disproportionately affect employees 

on the basis of race or ethnicity, the employer 

must show that the standards are based on gen-

erally accepted medical criteria.

• Culture: Employment discrimination because of 

cultural characteristics related to race or ethnic-

ity. Title VII prohibits employment discrimination 

against a person because of cultural character-

istics often linked to race or ethnicity, such as 

a person’s name, cultural dress and grooming 

practices, or accent or manner of speech. For 

example, an employment decision based on 

a person having a so-called Black accent, or 

“sounding White,” violates Title VII if the accent 

or manner of speech does not materially inter-

fere with the ability to perform job duties.

• Perception: Employment discrimination against 

an individual based on a belief that the indi-

vidual is a member of a particular racial group, 

regardless of how the individual identifies him-

self. Discrimination against an individual based 

on a perception of his or her race violates Title 

VII even if that perception is wrong.

• Association: Employment discrimination against 

an individual because of his/her association with 

someone of a particular race. For example, it is 

unlawful to discriminate against a White person 

because he or she is married to an African Amer-

ican or has a multiracial child, or because he or 

she maintains friendships or otherwise associ-

ates with persons of a certain race.

• Subgroup or “Race Plus”: Title VII prohibits 

discrimination against a subgroup of persons in 

a racial group because they have certain attri-

butes in addition to their race. Thus, for exam-

ple, it would violate Title VII for an employer to 

reject Black women with preschool age children, 

while not rejecting other women with preschool 

age children.

• “Reverse” Race Discrimination: Title VII prohib-

its race discrimination against all persons, includ-

ing Caucasians. A plaintiff may prove a claim of 

discrimination through direct or circumstantial
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evidence. Some courts, however, take the posi-

tion that if a White person relies on circumstan-

tial evidence to establish a reverse discrimination 

claim, he or she must meet a heightened stan-

dard of proof. The Commission, in contrast, 

applies the same standard of proof to all race 

discrimination claims, regardless of the victim’s 

race or the type of evidence used. In either 

case, the ultimate burden of persuasion remains 

always on the plaintiff.

Source: EEOC Compliance Manual, Section 15-II, http://
www.eeoc.gov.

One of the best ways we have found to address this gap in awareness that can 

lead to employer liability is to give you some of the history of race in our country. 

We have found in our own classrooms that most of our students fit quite neatly 

into that “9 out of 10” category. They come into the course thinking everyone is 

treated equally and see little reason to still have Title VII in force. Until, that is, 

we show them documentaries on historical events like slavery, the Jim Crow era, 

and school desegregation riots leading up to its passage and discuss this and the 

information in this introduction. Then they get it. They are astonished at how 

clueless (their term, not ours) they were about it all and how little they really 

knew about this history, yet how important it is to know in order to understand 

the law, where we are today, and how it impacts their actions in the workplace. 

It would fill volumes to do it any real justice, but we will give you the most sig-

nificant highlights leading up to passage of Title VII primarily to address racial 

discrimination in the workplace, so that you can see what contributes to some of 

the workplace situations resulting in employer liability. 

Before we do this, however, we want you to read the    

  case, included at the conclusion of the chapter. It is a case in which you 

get to see how race plays out in the workplace. We want you to read it before you 

proceed to the next section so you can have some sense of why the next section is 

such an important one for you to be aware of.  

  Background 
Chances are, the   case doesn’t make a lot of sense to you. You probably can’t 

figure out why, in this day and time, an employer would do such a thing, and be 

so open and blatant about it. You likely think that if Jones was as good as the court 

said, a casino would be glad to get him. This makes perfect sense if you’ve never 

really thought about or been confronted with race discrimination. That’s why a bit 

of background is helpful. None of this makes any sense unless you understand 

where it comes from. The fact that this took place in Mississippi is even more 

insightful, given its racial history. 

History and its present-day effects account for much of the race discrimination 

we see manifested today. And make no mistake about it, our history regarding 

race has been a long, complex, and tortured one. Six months after the death of 

the erstwhile staunch segregationist, South Carolina Senator Strom Thurmond, in 

Case
2

Case
2
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Exhibit 5.8 EEOC’s National Origin Guidance

NATIONAL ORIGIN DISCRIMINATION
Whether an employee or job applicant’s ancestry 

is Mexican, Ukrainian, Filipino, Arab, American 

Indian, or any other nationality, he or she is entitled 

to the same employment opportunities as anyone 

else.

ABOUT NATIONAL ORIGIN 
DISCRIMINATION
National origin discrimination means treating 

someone less favorably because he or she comes 

from a particular place, because of his or her eth-

nicity or accent, or because it is believed that he 

or she has a particular ethnic background. National 

origin discrimination also means treating some-

one less favorably at work because of marriage 

or other association with someone of a particular 

nationality.

• Employment Decisions. Title VII prohibits any 

employment decision, including recruitment, 

hiring, and firing or layoffs, based on national 

origin.

• Harassment. Title VII prohibits offensive con-

duct, such as ethnic slurs, that creates a hostile 

work environment based on national origin. 

Employers are required to take appropriate steps 

to prevent and correct unlawful harassment. 

Likewise, employees are responsible for report-

ing harassment at an early stage to prevent its 

escalation.

 •  Accent discrimination. An employer may 

not base a decision on an employee’s foreign 

accent unless the accent materially interferes 

with job performance.

 •  English fluency. A fluency requirement is 

only permissible if required for the effective 

performance of the position for which it is 

imposed.

 •  English-only rules. English-only rules must 

be adopted for nondiscriminatory reasons. 

An English-only rule may be used if it is 

needed to promote the safe or efficient oper-

ation of the employer’s business.

COVERAGE OF FOREIGN NATIONALS
Title VII and the other antidiscrimination laws pro-

hibit discrimination against individuals employed in 

the United States, regardless of citizenship. How-

ever, relief may be limited if an individual does not 

have work authorization.

Source: EEOC Compliance Manual, http://www.eeoc
.gov.

2003, it was a national media event when a black woman announced she was his 

daughter and had been privately, but not publicly, acknowledged by him all her 

life. She had been the result of a union between Thurmond, then a 22-year-old 

lawyer living with his parents, and her mother, a 16-year-old maid in the house-

hold. Despite the fact that the hallmark of Thurmond’s career had been supporting 

racial segregation, including running for president on a segregationist “Dixiecrat” 

ticket, he had an acknowledged daughter by a black woman and was one of the 

first southern legislators to hire a black aide in the early 1970s. Complex indeed. 

Africans arrived in this country in 1619, before the    Their initial 

experience was as free people who were contracted as indentured servants. After 

the first 40 years or so, this changed as the need for cheap labor grew as America  

rapidly expanded, and slavery came into existence. While a very small number of 

African Americans were free, slavery as an integral and defining part of American 

life lasted for well over 200 years, until after the Civil War ended in 1865. With 
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a slight pause (11 years) for Reconstruction after the Civil War, the next 99 years 

saw Black Codes and Jim Crow laws legalize and codify racial discrimination.

It is well documented that Africans were brought from Africa specifically to be 

enslaved or otherwise work for whites and that they had no other place in Ameri-

can life. In many places, there were many more slaves than whites (e.g., South 

Carolina had an 80 percent slave population), so absolute control was necessary 

in order to prevent slave uprisings, which were a   concern for whites. With-

out having sufficient manpower to exercise this control physically, such control 

had to be done psychologically as well. Since there were not enough resources 

available to be able to watch each enslaved person every minute of the day, it was 

important to devise a system that gave them the message, in their every waking 

moment, that they were to be subjugated to the will of whites. This meant impos-

ing a system so severe that it assured whites that African Americans would not 

forget the place designed for them. This was done quite systematically and with 

the intention of keeping the system of slavery in place forever. The legal system 

that governed the lives of African Americans was codified into laws known as 

“Slave Codes.” Each of the rules and regulations imposed in the Slave Codes, and 

later, after Reconstruction, in the Black Codes, was designed to do this. 

To give you an idea of the detail into which such measures went, a February 21,

2002,   news article excerpted a quote from an 1822 South Carolina 

grand jury in response to complaints about slaves wearing clothes made from 

ordinary cloth. The grand jury said: “Negroes should be permitted to dress only in 

coarse stuffs [called “Negro cloth” and manufactured by WestPoint Stevens, today 

the United States’ largest producer of bed and bath textiles]. . . .Every distinction 

should be created between whites and the Negroes, calculated to make the latter 

feel the superiority of the former.” “Drapetomania” was an actual “medical condi-

tion” doctors ascribed to slaves who wanted to run away and be free. Clearly the 

control was comprehensive, all-encompassing, and minutely detailed to accom-

plish this purpose. 

When Reconstruction ended, about 11 years after the Civil War was over, the 

Slave Codes were virtually simply renamed “Black Codes” and used virtually as 

if slavery had never ended. This system of laws governing black and white rela-

tions was based on both law and social custom that was as ironclad as any law 

ever was. The system, adopted by either law or social custom all over the country, 

remained in place until the Civil Rights Act of 1964, and in some places well into 

the 1970s, constantly reasserting the institutionalized role of race in the United 

States. If you think this was a terribly long time ago, you’d probably be surprised 

to know that there are audio recordings of actual former slaves telling their stories 

of what life was like under slavery.  6

But what do we really mean by “a system” and “the institutionalized role of 

race”? And why can’t we just all forget it and move on? Well, let’s take a look and 

see if we can gain some insight. Doing so is helpful in trying to figure out why 

race is still such a persistent and pervasive issue in the workplace today. 

After Reconstruction, as during slavery, every facet of the life of African Amer-

icans was regulated. Recall from Chapter 4 that state and local laws or customs 
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made it virtually impossible for African Americans to vote and made it illegal for 

African Americans to marry whites; have sex with them; go to the same schools, 

universities, professional schools, parks, recreational facilities, movies, churches, 

theaters, hospitals, restrooms, libraries, restaurants, transportation facilities, 

department stores, and beaches; be serviced by the same barbers and beauticians, 

doctors, and lawyers (or, if they were allowed to be, they waited in a separate wait-

ing room and were seen last); drink from the same water fountains; or, in some 

places, drive a car, stay in a town past sundown, go to town on certain days, be 

out past curfew, or drive taxi customers of a different race. If space was provided 

for African Americans at all in public accommodations, it was separate from that 

occupied by whites. African Americans were routinely seated in the balconies of 

movie theaters or made to attend on different days than whites. Some fairs had 

“Negro days” on which African Americans could attend, and some towns had 

“Negro days” for African Americans to shop. Rather than be seated in restaurants, 

they were generally sent to the back door, where they ordered their food on a take-

out basis long before take out came to be. Staying in hotels was virtually out of the 

question, even if they had the funds to do so (keep in mind they were relegated to 

menial labor). 

African Americans could not try on clothes or shoes in clothing or shoe stores. 

Although paying full bus fare, in the South, African Americans had to sit in the 

back of the bus. They could not simply pay their fare and walk to the back of the 

bus, as this would mean they had to be in close contact with whites. Rather, they 

were required to pay their fare in the front, get off the bus, and reenter through the 

back, rain or shine. If whites wanted or needed blacks’ seats, African Americans 

had to give up their seats even though they were full-fare-paying passengers. 

African Americans could not testify against whites in court; look whites in 

the eye; stay on the sidewalk when whites passed by; be called “Mr.,” “Mrs.,” or 

“Miss”; or contradict anything a white person said. The simple act of registering 

to vote could cost an African American his or her job, family, home, or life. It was 

not until the Voting Rights Act of 1965 that African Americans received full vot-

ing rights in the United States. Breach of Jim Crow law or social policy by Afri-

can Americans resulted in swift retribution, up to and including death—generally 

by lynching for males—an event that was often attended by whole families of 

whites, including children, and treated as a festive family outing, complete with 

picnic baskets. 

Segregated public schools were outlawed by the U.S. Supreme Court in  

   7   in 1954, but African Americans were not admitted into 

many schools until well into the 1970s. Counties in some states shut down their 

entire public school system rather than admit African Americans. In 1957 the 

“Little Rock 9” integrated Central High School in Little Rock, Arkansas, but not 

before President Dwight Eisenhower sent in 10,000 federalized National Guards-

men and 1,000 paratroopers to handle the angry mob of 1,000 whites and guard 

the nine students. Even though their taxes paid for the public institution, Afri-

can Americans were not admitted to the University of Georgia until 1961, amid 

campus riots protesting integration. At the University of Mississippi in 1962, two 
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people were killed and more than 150 federal marshals were injured when the 

first black student enrolled. 

Sounds like something out of a bad dream, doesn’t it? It was real. And it was 

not that long ago. If you were not alive during that time, then most certainly your 

parents or grandparents were. Remember that the system officially ended only 

in 1964, and in many places it, or its effects, lingered on long after—in some 

places, even until today. For instance, in Atlanta, retiring black police officers are 

suffering right now because of the police department’s racial policy that lingered 

until the 1970s, which prevented black officers from contributing to a whites-only 

pension fund. This is now resulting in hundreds of dollars a month less in pension 

payouts to retiring black officers. Along with the difference in pensions, black 

officers were not permitted to partner with white officers, were made to dress in 

separate dressing rooms in separate buildings, and were not permitted to arrest 

white suspects. There are other examples of present-day vestiges:

• Between 2000 and 2004, 16 major insurance cases were settled, covering about 

14.8 million policies sold by 90 insurance companies between 1900 and the 

1980s to African Americans who were charged more, as was the custom of the 

day, simply because they were black. The settlements amounted to more than 

$556 million. During the high-water mark for burial insurance, as it was known, 

American insurance companies held policies worth more than $40 billion.

According to the Federal Trade Commission, some companies, like Metropoli-

tan Life, built their businesses largely on such policies, which not only charged 

African Americans higher premiums, but were specifically targeted to poor 

African Americans and often benefits paid out less than the premiums paid in.  

• In June 2007, former KKK member James Ford Seale was convicted of kid-

napping and conspiracy in the 1964 murders of Charles Eddie Moore and 

Henry Hezekiah Dee, two 19-year-old black men whose bodies were found 

in the Mississippi River during the search for missing voting rights workers 

Michael Schwerner, James Chaney, and Andrew Goodman. In 2005, Edgar 

Ray Killen was convicted for the deaths of Schwerner, Chaney, and Goodman,

two whites and an African American, who had been abducted, killed, and bur-

ied in an earthen dam in Mississippi for helping African Americans register 

to vote. Their murder was the basis of the popular movie  

Moore’s and Dee’s bodies had been discovered during the search for Schwerner,

Chaney, and Goodman, but because these two men were black and nothing was 

generally done about black deaths, inquries into these murders were quickly 

dropped. The two men had died when Seale suspected them of being civil 

rights workers, so he and others beat the men, tied them to a Jeep block and 

train rails with chains, and dumped them in the river, reportedly while they 

were still alive.  

• In 2004, the U.S. Justice Department announced they were reopening the 50-

year-old Emmett Till murder investigation to determine whether others were 

involved in the murder of 14-year-old Till. While visiting family in Mississippi 

in 1955, Till, from Chicago, allegedly whistled at a white woman and was later 



276 Part Two 

taken from his bed at 2:30 a.m. and beaten, his eyes were gouged out, and he 

was shot in the head. He was found in the Tallahatchie River, tied with barbed 

wire to a heavy metal fan. The two men tried for the crime were acquitted by an 

all-white jury within an hour (a juror later said they drank a Coke before return-

ing the verdict, to make things look legitimate), and a few months later sold the 

detailed story of their murder of Till to    magazine, which published it in 

January 1956.8 Thousands of people attended the open-casket funeral of Till, 

and a few months later the trial verdict fueled the Montgomery, Alabama, bus 

boycott begun by Rosa Parks and led by Dr. Martin Luther King Jr. that was the 

opening shot of the Civil Rights Movement. In 2007 a grand jury in Mississippi 

heard the represented case and failed to return an indictment. In June 2007, 

the U.S. Department of Justice testified before the U.S. House of Representa-

tives Committee on the Judiciary’s Subcommittee on Crime, Terrorism, and 

Homeland Security that they supported H.R. 923, the Emmett Till Unsolved 

Civil Rights Crime Act, that would establish a division within the U.S. Depart-

ment of Justice whose objective would be a “comprehensive effort to identify 

and investigate racially-motivated murders committed during our nation’s civil 

rights era.” The Justice Department had begun this initiative in 2006 by asking 

local field offices for files, and is now working with organizations such as the 

NAACP and the Southern Poverty Law Center to help with these unsolved 

Civil Rights–era cases. The bill passed the House and is awaiting the Senate’s 

consideration of its bill, S. 535. The bill would reopen thousands of unsolved 

civil rights–era cases that remained unsolved because the southern justice sys-

tem had been virtually closed to African Americans during that time. 

• In 2002, a federal judge in Mississippi approved a desegregation plan for

Mississippi’s universities based on a case brought 28 years earlier in 1975.  

• In 2006, the U.S. Supreme Court unanimously held that the term “boy” used 

by white managers at an Alabama Tyson Foods, Inc. plant to refer to black 

employees could, alone, be used as evidence of workplace race discrimination. 

The term is one used in the slave and Jim Crow era to refer to black men.  9

  • In 2006, the Delaware Masons fraternal organization signed a compact to end 

150-plus years of racial separation. In 12 southern states, white Masons still do 

not officially recognize black Masons as their brothers.  

  • In early 2007, nearing the 400th anniversary of the founding of Jamestown, 

America’s first permanent English settlement and an entry point for those 

coming from Africa to be enslaved, the Virginia House of Delegates expressed 

“profound regret” for its role in the slave trade and other injustices against 

African Americans and Native Americans. Nine members did not cast ballots. 

In 2001, the Virginia legislature had expressed “profound regret” for its role in 

the discredited “science” of eugenics that led to the sterilization of well over 

6,000 Virginians between 1924 and 1979 under the Racial Integrity Act and 

the Sterilization Act, in the name of purifying the white race. Virginia’s apol-

ogy was later joined by apologies in Florida, Alabama, North Carolina, and 

New Jersey. The U.S. Congress is also considering such a proposal.
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• In 2008—after years of refusing to do so, but after doing so to Native Ameri-

cans, Japanese detention camp detainees, and Hawaiians for overthrough of 

their government —the U.S. House of Representatives passes a resolution apol-

ogizing for slavery, Jim Crow, and it’s present-day impact on blacks.  

Notice that this is not dull, dry history from eons ago. This is now. We are living 

the history as we speak. In fact, the last Civil War widow just died in May 2004. 

We provided this fairly detailed picture of pre-1964 life because in order to 

understand why the issue still persists today, it is important to get a picture of 

what it meant in everyday life for all concerned. It was not until passage of the 

Civil Rights Act of 1964 that this country was first forced to deal with African 

Americans on anything even approaching an equal basis. For virtually their entire 

history in this country, African Americans were dealt with as inferiors, with soci-

etal laws and customs totally built around that approach. Then came the Civil 

Rights Act of 1964, attempting to change this 300 ⫹-year history overnight. You 

might now understand a bit better why we have been struggling with the issue 

ever since. 

While African Americans were visibly fighting for civil rights and an end to 

segregation, their struggle for civil rights highlighted for other groups that they 

also had received poor treatment in this country. The struggle for civil rights, in 

part, helped some of those permitted to realize their full potential and become the 

successful and productive members of society they longed to be. The Irish went 

from being so reviled that store windows had signs saying “No Dogs, No Irish,” to 

having John F. Kennedy become a revered first Irish and Catholic president of the 

United States. Other groups, like Native Americans, Hispanics, and Asians were, 

for various reasons, castigated, vilified, ostracized, marginalized, and discrimi-

nated against by the greater society. They dealt with it in different ways. Asian 

Americans are now the minority with the highest income, but also an increasing 

number of discrimination claims. 

But a rising tide lifts all boats, so once the Civil Rights Act was passed, it 

benefited all groups by protecting them from discrimination. As was stated about 

Supreme Court Justice Thurgood Marshall, who argued, and won, the  

  case that began to dismantle racial segregation in our coun-

try by outlawing segregated public schools, “He created a new legal landscape, 

where racial equality was an accepted principle. He worked in behalf of black 

Americans but built a structure of individual rights that became the cornerstone 

of protections for all Americans.”  10

   When race has been as ingrained in a culture as it has been in the United States, 

it is predictable that it is taking a rather long while to rid the workplace of the ves-

tiges of race discrimination. The effects of racially based considerations and deci-

sions linger long after the actual intent to discriminate may have dissipated. 

Department of Labor Glass Ceiling Studies in 1991 and 1995 of barriers to 

full management participation in the workplace by women and minorities found 

that minorities had made strides in entering the workplace, but a “glass ceiling” 

exists beyond which minorities rarely progress. The study found that minorities 

LO2LO2
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plateau at a lower corporate level than women, who plateau at a lower level than 

white males. 

According to the studies, monitoring for equal access and opportunity was 

almost never considered a corporate responsibility or a part of the planning 

and developmental programs and policies of the employer, nor as part of par-

ticipation with regard to senior management levels. Neither employee apprais-

als nor total compensation systems were usually monitored. Most companies had

inadequate records regarding equal employment opportunity and affirmative

action responsibilities in recruitment, employment, and developmental activities 

for management-level positions. 

Such factors militate against serious consideration of full participation by all 

sectors of the work population and prevent the employer from being presented in 

the best light should lawsuits arise. If an employer analyzed and monitored work-

place information based on the Glass Ceiling considerations, much race discrimi-

nation could be discovered and addressed long before it progressed to the litigation 

stage. As you saw in the affirmative action chapter, that is the approach that the 

law would prefer employers to take so that liability can be avoided altogether. 

The cases in this chapter are specifically chosen to help you learn to recog-

nize race discrimination claims when you see them coming, before they turn into 

litigation. Pay particular attention to the facts in the cases and the case questions 

following them. They are specifically developed to make you think about the 

issue as a manager would so that you will be able to practice analyzing situations 

for potential liability as they arise and become familiar with issues in this area 

with which you may not have experience. After thoroughly reading and thinking 

about the cases, you should feel much more comfortable about being a manager 

or supervisor who is able to spot trouble in this area and do what needs to be done 

to a void i t.    

  General Considerations 

 Title VII was enacted primarily in response to discrimination against African 

Americans in this country, but the act applies equally to all. Though, as we saw 

in Chapter 4 on affirmative action, there are times when it    the law does 

not equally protect rights of nonminorities; this is done only in a remedial context 

with strict safeguards in place. The      case, 

included at the conclusion of the chapter, demonstrates that racial discrimination 

may occur against whites also and is equally prohibited under Title VII. Note that 

the   decision is written by Justice Thurgood Marshall, who strenuously 

fought on the U.S. Supreme Court, and even before, to end racial discrimination. 

(See  Exhibit 5.9 , “Profile: Thurgood Marshall.”) 

We have often heard the perception from our students and employees in the 

business world that “all someone has to do is yell discrimination, and they win 

a case.” This is not so. It takes far more than alleging discrimination to win a 

case under Title VII. It is necessary to present credible evidence of discrimination
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Exhibit 5.9  Profi le: Thurgood Marshall (1908–1993), Associate Justice of the U.S. Supreme 
Court, 1967–1992

You probably had no idea how different your life 

would be had it not been for Justice Thurgood 

Marshall.

Thurgood Marshall was born in Baltimore, 

Maryland, the son of a steward and a school 

teacher. He graduated from Lincoln University 

and from Howard University Law School in 1933. 

While at Howard, Marshall attracted the attention 

of Dean Charles Houston, a noted black lawyer and 

chief legal planner for the NAACP. When he met 

Marshall, Houston was about to begin a campaign 

challenging the constitutionality of racial segrega-

tion laws in the United States. After law school, 

Marshall practiced law for a brief period, joined the 

NAACP as a staff attorney, then took over as chief 

counsel after Houston in 1938.

When Marshall assumed leadership of the 

NAACP legal program, racial segregation pervaded 

every aspect of life in the United States—its legal-

ity was hardly questioned, and blacks were not 

considered full partners in the American republic. 

The Thirteenth, Fourteenth, and Fifteenth Amend-

ments and the laws enacted to give meaning to 

their promise of black equality had been emptied 

of content by decisions of the U.S. Supreme Court. 

The most influential decision, Plessy v. Ferguson, 

1896, was understood to give broad approval to 

providing separate public facilities and services for 

blacks. The political power of the southern states 

was such that neither Congress nor the president 

would support legislation to outlaw lynching, 

much less to end racial segregation. Marshall and 

his colleagues determined, therefore, to concen-

trate their efforts on the courts. Their early cases 

aimed at documenting the inequalities—for exam-

ple, in per-pupil spending and teacher pay—that 

made the segregated public facilities and education 

offered to blacks by the southern and border states 

not equivalent to those provided to whites. It was 

thought that such litigation might lead to signifi-

cant short-term improvement in the facilities with 

which blacks were provided. However, the NAACP’s 

ultimate goal and grand design were to persuade 

the Supreme Court that racial segregation as such 

was unconstitutional, that regardless of the facilities 

offered to blacks it inevitably relegated them to a 

position of inferiority and second-class citizenship.

After World War II, the pace of litigation quick-

ened, and the Supreme Court struck down particu-

lar instances of racial discrimination in interstate 

travel, primary elections, housing, and criminal jus-

tice. Eventually litigation efforts were concentrated 

on education. By 1954 when Marshall argued 

Brown v. Board of Education, dealing with public 

school segregation, extensive documentation had 

been accumulated demonstrating that, as the Court 

ultimately found, “separate educational facilities are 

inherently unequal.” Soon after, civil rights lawyers 

won a series of cases that made clear that Brown had 

undermined any constitutional basis for the govern-

ment to make invidious distinctions in the allocation 

of goods, services, or benefits on the basis of race.

During his years with the NAACP, Marshall 

earned a reputation as a tough, shrewd legal tac-

tician with a deceptively easygoing personal style. 

Southern senators attempted to block his appoint-

ment to the U.S. Court of Appeals in 1961, but the 

nomination was confirmed in 1962. In 1965, Presi-

dent Lyndon B. Johnson named Marshall solicitor-

general, and in 1967 Johnson appointed him an 

associate justice of the Supreme Court.

On the Supreme Court, Marshall usually sup-

ported positions taken by civil libertarians, equal 

rights advocates, and those who construe the pro-

cedural guarantees of the Bill of Rights to protect 

criminal defendants. In the 1970s when many 

ground-breaking liberal decisions of the later 1950s 

and the 1960s were restricted by a new conservative 

majority of justices appointed by President Richard

M. Nixon, Marshall became one of the Court’s 

more vocal dissenters, especially in cases such as 

the Bakke decision outlawing reverse racial quotas, 

where he believed the Court had retreated from a 

commitment to eliminate racism in public life.

Source: Adapted from Michael Meltsner, “Thurgood 
Marshall,” Collier’s Encyclopedia  vol. 15. Copyright © 
1983 by Macmillan Educational Company. Reprinted by 
permission of the publisher.
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in order to succeed. This can be done directly, by presenting evidence that the 

employer did or said something racially negative, or indirectly, by way of the 

  case requirements discussed Chapter 2.   In  

  given at the end of the chapter, an Asian employee was unable to prove 

the discrimination she alleged, and thus lost her case. This is one of the reasons 

that employers should not fear Title VII claims. Either there is a viable basis for 

discrimination or there is not. If there is not, the employee’s alleging discrimina-

tion does not make it true and no liability will attach to the employer. Of course, 

an employer still must use resources to counter the claim, which is another rea-

son why a “best practices” approach is always best. It lessens the likelihood that 

employees will file claims because they perceive fairness by the employer on an 

ongoing basis.   is the basis for opening scenario 1.     

  Recognizing Race Discrimination 

Often, one of the most difficult things for a manager is recognizing race discrimi-

nation when it presents itself. The latest EEOC statistics for FY 2007 indicated 

that race remains the most frequent type of claim filed with the agency, with

37 percent of the total claims filed being on the basis of race. Many of these claims 

involve systemic race discrimination affecting hundreds of employees. That is, 

the glass ceiling is still at work, denying full workplace participation to minori-

ties. Just within the past couple of years, EEOC has settled class-action suits with

Abercrombie & Fitch ($50 million), Consolidated Freightways ($2.75 million), 

Milgard Windows ($3.37 million), Home Depot ($5.5 million), Carl Buddig ($2.5 

million), Local 28 Steelworkers’ Union ($6.4 million), and Supercuts ($3.5 million). 

All of these cases involve widespread workplace discrimination in hiring, promo-

tions, training, and other aspects of work life. Cases of systemic glass ceiling–

type discrimination that actually go to trial are becoming increasingly rare. Even 

if, as was the case with Abercrombie and Fitch, the employer settles with EEOC 

for a whopping $50 million, they still may be better off than taking the case to trial 

where higher compensatory damages and punitive damages are possible. 

Often employers are held liable for race discrimination because they treated 

employees of a particular race differently without even realizing they were building 

a case of race discrimination for which they could ultimately be liable. Sometimes it 

is something seemingly small or subtle, but given the stage we are playing on, with 

the history we presented to you, it can be perceived as discriminatory. Remember 

Sen. Joseph Biden’s January 2007 statement about his 2008 presidential opponent 

Barack Obama as the “first mainstream African American who is articulate and 

bright and clean and a nice looking guy”? Though he said he did not mean to offend, 

because of the history we provided in this and other chapters, you should be able to 

recognize why his statement would cause a stir. At the very least it offered insight 

into his questionable perception of blacks—keep in mind these are people who had 

run for the highest office in or government. As the    case demon-

strates, provided for your review, intent may be established by direct evidence of 

discrimination by the employer even when an employer may discriminate for what 
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it considers to be justifiable reasons. In  a manager told a supervisor not 

to have any confrontations with a black female employee about her work after she 

asked a member of the legal staff if she thought a conversation she had with her 

supervisor sounded discriminatory. Two years later when she was terminated for 

low performance, she sued and alleged race discrimination in that she was not given 

proper feedback that would have allowed her to better her performance. As you read 

the   case, think about whether you would have handled things differently to 

avoid the result the court reached here.   is the basis for opening scenario 2.    

An employer who has not considered the issue of race may well develop and 

implement policies that have a racially discriminatory impact, without ever intend-

ing to do so.   The   “no-

beard” case is a good example of this, and is provided at the end of the chapter. It 

is also a good example of why disparate impact cases must be recognized if Con-

gress’s legislative intent of ridding the workplace of employment discrimination 

is to be at all successful.  is the basis for opening scenario 3.     also 

clearly demonstrates why the more an employer knows about diverse groups, the 

better. Here, where the employer was not aware of the impact of pseudo folliculi-

tis barbae (PFB) on black males, it could have saved the employer from liability. 

You can see from the   case just how important it is to simply be able to 

recognize race discrimination when you see it. If you, as a manager, never had to 

deal with PFB (as 95 percent of the white male population and certainly all of the 

white female and other ethnicities need not do), you would be blissfully unaware 

of the impact of your policy on 50 or so percent of the black male population (and 

only about 4 percent of the white male population). Simply taking the time to treat 

the employee’s concern as legitimate (rather than merely dismissing it because it 

was not something with which the manager was familiar) and trying to seek alter-

natives would have made all the difference. 

How would you avoid this situation? If the employer in    had simply 

asked the employee to provide documentation for his condition from a reputable 

and reliable source, such as a dermatologist or barber, the outcome might have 

been different. The employer would have had a basis for providing an exception to 

the rule in these particular circumstances, while still maintaining the general rule 

for other employees. While not satisfied that everyone does not have to obey the 

policy, the employer at least would feel satisfied that sufficient justification was 

provided to excuse this employee. Other employees seeing the employee treated 

differently would feel reasonably comfortable knowing that the difference in 

treatment is based on justifiable medical reasons. If the employer had been flex-

ible, rather than dismissing the employee’s assertions out of hand simply because 

it was not familiar to him, he undoubtedly could have avoided the result in this 

case. As a manager, make sure you try to consider all angles before making a 

decision. It is especially important to consider the realities of those who belong 

to groups with whom you may not be familiar. Don’t be afraid to seek help or 

information from those in a better position to know—starting with the employee 

for whom it is an issue. (For more examples of manifestations of discrimination, 

see  Exhibit 5.10 , “Names and ‘Hello’ Can Keep You Out.”) 
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Exhibit 5.10 Names and “Hello” Can Keep You Out

Two recent studies have shown just how pervasive, 

yet subtle, race discrimination can be for employ-

ees and job applicants.

In the first, researchers from the University of 

Chicago and MIT conducted a study in which they 

sent out nearly 5,000 fictional résumés in response to 

1,300 newspaper ads for jobs in Chicago and Boston. 

To each ad they sent two sets of two résumés: one 

identical set had a résumé with a “traditionally black” 

name and one with a “traditionally white” name; the 

other set of résumés had more experience, and again, 

one had a “traditionally black” name and the other 

a “traditionally white” name. “Traditionally black” 

names included Rasheed, Kareem, Leroy, Tyrone, 

Ebony, Kenya, LaTonya, Tanisha, Keisha, Hakim, 

Aisha, and Tamika. “Traditionally white” names 

included Greg, Jill, Allison, Emily, Laurie, Sarah, Bren-

dan, Brad, Meredith, Kristen, Matthew, and Brett.

Applicants with “traditionally white” names 

received 50 percent more callbacks than those with

“traditionally black” names. The researchers found 

that increasing credentials resulted in a better 

chance of whites being called back more often, but 

not African Americans. Applicants with “traditionally 

white” names were called back at a rate comparable 

to having eight additional years of experience. The 

result was the same across occupations, industries, 

and employer size. Federal contractors or others 

who indicated they were equal employment oppor-

tunity employers were just as likely to discriminate 

as other employers, according to the researchers. 

Having more upscale addresses helped whites, but 

not African Americans. The researchers concluded 

that “Differential treatment by race still appears to 

still be prominent in the U.S. labor market.”

In the second study, Dr. John Baugh, a professor 

of education and linguistics at Stanford University, 

presented over 300 university students recordings 

of voices saying a single word. The students were 

asked to identify the ethnicity of the speaker. Over 

80 percent were able to do so correctly, based 

solely on hearing the single word, “hello.”

Baugh, black, became interested in linguistic 

profiling when he placed several calls in response 

to newspaper ads for housing, but when he 

showed up at the property, he was always given 

reasons why it could not be rented to him. He sus-

pected that the phenomenon was because he used 

his professional voice on the phone and the land-

lords thought he was white, but he showed up and 

was black. He set out to investigate his suspicions.

Dr. Baugh is particularly adept at voices, having 

grown up in Philadelphia and Los Angeles with 

many different dialects. He placed over 100 calls 

inquiring about a rental property, some using his 

professional voice, and others his “ethnic dialects.” 

He used the exact same sentence each time he 

called, and only varied his voice and intonation.

Dr. Baugh found that when using his “white” voice, 

he received 50 percent more callbacks.

After James Johnson suspected that the same 

thing happened to him while looking for an apart-

ment in San Francisco, he reported it to the local 

fair housing agency, the Eden Council for Hope and 

Opportunity. Eden used five callers to inquire about 

housing, leaving messages. Three of the callers 

“sounded white” and two “sounded black.” The 

“white” callers’ calls were returned within hours. 

The “black” callers’ calls were not returned. The 

counselor who ran the investigation said it was 

“pretty blatant.” Shanna Smith, executive director 

of the National Fair Housing Alliance, says it is a 

familiar practice for housing, banking, and other 

industries, such as insurance.

Sources: Marianne Bertrand and Sendhil Mullainathan, 
“Are Emily and Greg More Employable Than Lakisha and 
Jamal? A Field Experiment on Labor Market Discrimina-
tion,” 2004, http://post.economics.harvard.edu/faculty/
mullainathan/papers/emilygreg.pdf; Patrice D. Johnson, 
“Linguistic Profiling,” The Black Commentator 1 (April 5, 
2002), http://www.blackcommentator.com/linguistic_
profiling_pr.html; Steve Osunsami, “Voice Recognition,” 
ABC News.com, December 6, 2001, http://more.abcnews
.go.com/sections/wnt/workdnewstonight/linguistic_
profiling011206.html; “The Color of Voice: How Inferring 
Race Can Become Discrimination,” ABC News.com,
February 6, 2002, http://abcnews.go.com/sections/
Downtown/2020/downtown_linguisticsprofiling_
020205.html.
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     provided for your review,  is another unusual man-

ifestation of racial discrimination that might well slip by a manager, just as it did 

in this case. In   the action was brought by a white manager who was 

trying    to discriminate when her company wanted her to do so. This also is 

covered by Title VII.   

  Racial Harassment 

In addition to an employer being liable for race discrimination under Title VII, the 

employer also can be liable for workplace racial harassment. Harassment claims 

filed with EEOC have been increasing, particularly incidents involving nooses, 

the “n-word”, and other racial epithets. “It is shocking that such egregious and 

unlawful conduct toward African-American employees is still occurring, even 

increasing, in the 21st century workplace, more than 40 years after enactment 

of the landmark Civil Rights Act of 1964,” said David Grinberg of the EEOC.  11    

The Louisiana House and Senate recently, unanimously passed a bill outlawing 

public display of a hangman’s noose with the intent to intimidate someone. The 

bill was signed into law by Govenor Jindal on July 7, 2008. According to EEOC, 

harassment claims have more than doubled since the early 1990s, from 3,075 in 

fiscal year 1991 to about 7,000 in 2007, with race the most frequently alleged 

basis.12   As EEOC general counsel Eric Dreiband said, “as blatant discrimination 

decreases, other areas like harassment increase.” 

To hold an employer liable for racial harassment, the employee must show 

that the harassment was (l) unwelcome, (2) based on race, and (3) so severe or 

pervasive that it altered the conditions of employment and created an abusive 

environment, and that (4) there is a basis for imposing liability on the employer. 

The employer is responsible for such activity if the employer himself or herself 

is the one who perpetrates the harassment, or if it is permitted in the workplace 

by the employer or supervisory employees. For instance, in January 2008, EEOC 

announced a settlement with Lockheed Martin for $2.5 million for claims that 

it allowed a black electrician to be “severely harassed,” including, among other 

things, threats of lynching and the use of the “n-word” while working on military 

aircraft at various places he was assigned all over the country. One of the harass-

ers was a supervisor, and though the employer knew, no discipline was imposed 

and the harassment continued unabated.  13   This is the largest settlement EEOC has 

ever obtained for a single employee in a racial harassment case, and one of the 

largest for any single employee. 

Actions for racial harassment, like those of race discrimination under Title VII,

may be brought under the same alternative statutes as race discrimination, 

as appropriate—that is, the post–Civil War statutes, state human rights or fair 

employment practice laws, or constitutional provisions. 

As shown by the      case, included at the end of the 

chapter, racial harassment has as its basis the employer imposing on the harassed 

employee different terms or conditions of employment based on race. The employee 

is required to work in an atmosphere in which severe and pervasive harassing 
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activity is directed at the employee because of the employee’s race or color. As we 

shall see later with sexual harassment, the employer’s best approach to racial harass-

ment is to maintain a workplace in which such activity is not permitted or condoned 

in any way, to take all racial harassment complaints seriously, and to take immediate 

corrective action, if necessary, after investigation. As the    case demonstrates, 

an employer must do this to avoid liability. The case also demonstrates how impor-

tant it is for a manager to keep up with changes that result in new and different ways 

to harass. In  the harassment was accomplished by e-mail., but because the 

employer took immediate corrective action, liability was avoided. 

 Keep in mind that an employer’s prompt response to harassment is important. 

In a recent case in which the EEOC sued the employer for workplace racial harass-

ment, the employer ended up paying a $1.8 million settlement despite the fact that 

in responding to the racial harassment it had called the police, photographed the 

“racist graffiti,” offered rewards, placed undercover employees in the plant, hired 

handwriting analysts, sent employees to diversity training, increased plant secu-

rity, and sought the help of the FBI. The graffiti continued to appear, yet declined 

to a large extent “after the company started taking the remedial steps and the 

litigation was in full swing.” The EEOC said that the company could have stopped 

the harassment earlier if it had wanted to. The company also was required to take 

preventive measures including adopting a policy against racial harassment and 

instituting camera monitoring of its facilities, training for managers and employ-

ees, and periodic reporting to the EEOC on racial harassment complaints.  14

   In the   case, provided at the conclusion 

of the chapter, it is clear that racial harassment may be gathered from piecing 

together many things that in and of themselves may seem insignificant but, when 

taken together, as they must be for racial harassment, create for the harassee a very 

different workplace than for those not being harassed. This is extremely important 

for employers to keep in mind, as it may not be one big harassing act that causes 

liability, but rather, many small ones. That is why staying on top of things and 

dealing with them as they arise is so very important.    

  A Word about Color 

Detroit DJ and promoter, Ulysses “DJ Lish” Barnes, was totally surprised when 

a furor erupted over the “Light Skin Libra Birthday Bash” at Club APT he sched-

uled for October 2007. The plan was to allow light-skinned African-American 

women to get into the party for free. An Internet blitz led him to change his mind 

and he canceled the event. “I made a mistake,” Barnes said. “I didn’t think there 

would be a backlash.” 

We can’t imagine why not. As an African American, very brown at that, Barnes 

would certainly have been aware that skin color has a long and painful history in 

the African American culture, stretching back to a time when lighter blacks were 

given jobs in the slave owner’s home, while darker blacks worked the fields. This 

often resulted in better treatment and the pitting of one group against the other. 

Later, after slavery ended, the division stuck and “the paper bag test” was used as 
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Exhibit 5.11 EEOC’s Color Guidance

WHAT IS “COLOR” DISCRIMINATION?
Title VII prohibits employment discrimination 

because of “color” as a basis separately listed in the 

statute. The statute does not define “color.” The 

courts and the Commission read “color” to have its 

commonly understood meaning—pigmentation, 

complexion, or skin shade or tone. Thus, color dis-

crimination occurs when a person is discriminated 

against based on the lightness, darkness, or other 

color characteristic of the person. Even though race 

and color clearly overlap, they are not synonymous. 

Thus, color discrimination can occur between per-

sons of different races or ethnicities, or between 

persons of the same race or ethnicity.

EXAMPLE 1. COLOR-BASED 
HARASSMENT
James, a light-complexioned African American, has 

worked as a waiter at a restaurant for over a year. 

His manager, a brown-complexioned African Amer-

ican, has frequently made offensive comments 

and jokes about James’s skin color, causing him to 

lose sleep and dread coming in to work. James’s 

requests that the conduct stop only intensified the 

abuse. James has been subjected to harassment in 

the form of a hostile work environment, based on 

his color.

EXAMPLE 2. COLOR-BASED 
EMPLOYMENT DECISIONS
Melanie, a brown-complexioned Latina, works 

as a sales clerk for a major department store. She 

applies for a promotion to be the Counter Man-

ager for a major line of beauty products, but the 

employer denies her the promotion because the 

vendor prefers a “light skinned representative” to 

manage its product line at this particular location. 

The employer has unlawfully discriminated on the 

basis of color.

Source: EEOC Compliance Manual, section 15-III, http://
www.eeoc.gov.

a basis for allowing admittance to everything from schools to social organizations.

If your skin was any darker than a brown paper bag, you were excluded. Color has 

been a divisive issue for as long as African Americans have been in this country 

and it is still with us today. As other ethnicities have joined the mix, it is clear 

that color is an issue with them also. Lighter-toned Hispanics, East Asians, and 

Asians, among others, all have expressed color issues within their cultures. While 

you may not think that you think about color, research indicates that we tend to 

feel more comfortable with those most like ourselves, and one of the ways this is 

manifested is through color discrimination. 

Color is one of the five categories included in Title VII as a prohibited basis for 

discrimination. (See  Exhibit 5.11 , “EEOC’s Color Guidance.”) Despite the find-

ings reflected in  Exhibit 5.12 , “Light and Dark,” until recently few cases had been 

brought using color as a basis for discrimination. After Title VII was enacted, the 

country started out with such severe race issues that it was not until later that the 

fine-tuning of looking at color discrimination came along—even though the color 

issues had been around as long as race had. However, it should be noted that color 

is a basis for discrimination in employment and EEOC says that color discrimi-

nation cases are on the rise. Be aware that while we tend to be faced with race 

discrimination where the discriminator is one race and the discriminatee another, 

with color discrimination, that is not necessarily the case. Often the discrimination 



286 Part Two 

Exhibit 5.12 Light and Dark

• Jet magazine reported that the National Survey 

of Black Americans across the country, pub-

lished in the American Journal of Sociology, found 

that “the fairer one’s pigmentation (skin color), 

the higher his or her occupational standing.” 

Researchers found that a light-complexioned 

black, on average, had a 50 percent higher 

income than darker African Americans, regard-

less of educational, occupational, or family 

background.

• We are proud to say that one of our students, psy-

chology doctoral student (now a newly minted 

PhD!) Matthew Harrison, received national atten-

tion (including by EEOC: see Exhibit 5.6) recently 

when he presented at the national meeting of the 

Academy of Management results of a first-of-its-

kind study indicating that dark-skinned African 

Americans face a distinct disadvantage when 

applying for jobs even if their résumés are better 

than those of lighter-skinned African Americans.

Other studies had been conducted on color-

ism, but Harrison was the first to specifically 

examine how colorism operates in workplace

hiring. He used the same photo, but had the 

skin tone manipulated to dark, medium, or light 

with Adobe Acrobat. A light-skinned man with a 

bachelor’s degree and minimal experience was 

consistently chosen for a job over a dark-skinned 

man with an MBA and managerial experience 

when evaluators were presented with their 

résumés.

• A law and economics professor at Vanderbilt 

University looked at a government survey of 

2,084 legal immigrants to the United States 

from around the world and found that even tak-

ing into consideration virtually all other factors 

that could affect wages, those with the light-

est skin earned an average of 8 to 15 percent 

more than similar immigrants with much darker 

skin. Economics professor Shelly White-Means 

of the University of Tennessee at Memphis said 

the study shows there is a growing body of evi-

dence that there is a preference for whiteness in 

America that goes beyond race.

is by people of the same race. In several cases, both the party alleging discrimi-

nation as well as the alleged perpetrator of the discrimination have been black. 

Employers should not miss the possibility of this legal liability by thinking there 

can be no discrimination since two people of the same race are involved. 

If you think color doesn’t matter, think about whether it was a mere coinci-

dence that the first-ever black Miss America in 1984, Vanessa Williams, was light 

with green eyes and long hair. As recently as 1984, America was not ready for 

Miss America to be a darker brown with short, kinky natural hair. It didn’t appeal 

to the nation’s cultural sensibilities of beauty. That is why African Americans and 

other ethnic groups began, and still hold, their own beauty pageants (e.g., “Miss 

Black America” pageant, “Miss Latina America” pageant, “Miss Asian America” 

pageant). It is not for purposes of self-segregation. Rather, it is to have a pageant 

that reflects the standards of beauty and talent that arise from, and are appreci-

ated by, the group itself rather than that of the larger society that may not reflect 

the group’s own standards. However, it was also against the rules for nonwhites 

to be in the pageant. African Americans were not allowed into the Miss America 

pageant until after the Civil Rights Movement in the 1960s. It was not until 1945 

that they even had someone Jewish, and it was a    big deal when Bess Myerson 

won the crown. 
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The recent flap over the third U.S. president, Thomas Jefferson, allegedly hav-

ing a 38-year-long relationship with his slave Sally Hemmings also reflected this 

color issue. When several of the Hemmings who claimed to be the descendants of 

the relationship between Jefferson and Hemmings appeared in public and looked 

just as white as many of their white Jeffereson kin, there was initially widespread 

public disbelief. If color did not matter, this simply would not have occurred. In 

his book 15   David Matthews, born of a Jewish mother and African 

American father and who looks white, gives a vivid and gut-wrenching portrayal 

of growing up in Baltimore, Maryland, with his dad (his mother left when he was 

an infant), walking the tightrope of race by passing for white. He did this because 

even as a child, he could clearly see how much better whites were treated than 

African Americans, even by teachers. 

Whether or not you agree with the idea that color matters, the point is that 

skin color exists and has a value (negative or positive) in our society that may 

be reflected in the workplace. Make sure you are aware that Title VII prohibits 

discrimination on the basis of color, and be mindful of the subtle, though not 

necessarily conscious, role it may play in how we deal with others.   As  

(included at the end of the 

chapter)  demonstrates, liability for color discrimination is still possible, although 

for other reasons it was not imposed here.   

  The Reconstruction Civil Rights Acts   

In this chapter we have been discussing race discrimination under Title VII of 

the Civil Rights Act of 1964. However, the Civil Rights Act of 1964 was not the 

first piece of legislation aimed at prohibiting racial discrimination. Since these 

other laws are still used today, a chapter on race discrimination in employment 

would not be complete without including some mention of them. It is important 

to know the full range of potential employer liability for discrimination lawsuits 

by employees. 

There are three main pre–Title VII laws. (See  Exhibit 5.13 , “The Reconstruc-

tion Civil Rights Acts.”) Collectively, they are known as the post–Civil War stat-

utes, or the Reconstruction Civil Rights Acts. They were passed by Congress after 

the Civil War ended in 1865 in an effort to provide a means of enforcing the new 

status of the ex-slaves as free citizens. In 1865, passage of the Thirteenth Amend-

ment to the Constitution abolishing slavery had merely set African Americans 

free. Nothing on the books at that point said what that picture had to look like. 

In fact, largely in response to the Thirteenth Amendment, states enacted “Black 

Codes”—mostly revisions of their pre–Civil War “Slave Codes”—that codified 

discrimination on the basis of race and limited the rights of the newly free slaves. 

Beginning in 1866, Congress began enacting the post–Civil War statutes, under-

standing that without legislation providing rights for the new status of African 

Americans, things would almost certainly revert to pre–Civil War status. It passed 

section 1981, making all African Americans born in the United States citizens and 

Case
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Case
10
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Exhibit 5.13 The Reconstruction Civil Rights Acts

42 U.S.C. Section 1981. Equal

Rights under the Law

All persons within the jurisdiction of the United 

States shall have the same right in every State and 

Territory to make and enforce contracts. . .as is 

enjoyed by white citizens.

42 U.S.C. Section 1983. Civil

Action for Deprivation of Rights

Every person who, under color of any statute, 

ordinance, regulation, custom, or usage, of any 

State or Territory, subjects, or causes to be sub-

jected, any citizen of the United States or other 

person within the jurisdiction thereof to the 

deprivation of any rights, privileges, or immuni-

ties secured by the Constitution and laws, shall be 

liable to the party injured in an action at law, suit 

in equity, or other proper proceeding for redress.

42 U.S.C. Section 1985. Conspiracy

to Interfere with Civil Rights—Preventing 

Officer from Performing Duties 

(“Ku Klux Klan Act”)

Depriving persons of rights or privileges. . .

(3) If two or more persons in any State or Ter-

ritory conspire or go in disguise on the highway 

or on the premises of another, for the purpose of 

depriving, either directly or indirectly, any person 

or class of persons of the equal protection of the 

laws, or of equal privileges and immunities under 

the laws; in any case of conspiracy set forth in this 

section, if one or more persons engaged therein 

do, or cause to be done, any act in furtherance of 

the object of such conspiracy, whereby another is 

injured in his person or property, or deprived of 

having and exercising any rights or privileges of 

a citizen of the United States, the party so injured 

or deprived may have an action for the recovery 

of damages, occasioned by such injury or depriva-

tion, against any one or more of the conspirators.

ensuring them the right to make and enforce contracts the same “as enjoyed by 

white citizens.” In 1868, Congress passed the Fourteenth Amendment to make its 

laws applicable to the states, dictating that no state “shall make or enforce any 

law which shall abridge the privileges or immunities of the citizens of the United 

States. . . [or] deprive any person of life, liberty, or property, without due process 

of law, [or] deny to any person within its jurisdiction the equal protection of the 

laws.” 

The three post–Civil War statutes are now codified as 42 U.S.C. sections 1981, 

1983, and 1985. They prohibit discrimination on the basis of race in making 

and enforcing contracts; prohibit the denial of civil rights on the basis of race 

by someone behaving as if they are acting on behalf of the government (called 

   “under color of state law”   ); and prohibit concerted activity to deny someone 

their rights based on race. 

Sections 1981 and 1983 are the laws most frequently used in the employ-

ment setting if a claim is not brought using Title VII. Since Title VII is part of a

comprehensive statutory scheme to prohibit race and other discrimination, it is 

the preferred method of enforcing employment discrimination claims. As we have 

seen, a complete and comprehensive administrative structure has been set up to 

deal with such claims. The post–Civil War statutes do not offer such a structure. 

under color
of state law
Government employee 

is illegally discriminat-

ing against another dur-

ing performance of his 

or her official duties.

under color
of state law
Government employee 

is illegally discriminat-

ing against another dur-

ing performance of his 

or her official duties.
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Employees bringing claims under Title VII go to EEOC to file their claim and 

do not have to pay. Employees bringing claims under the post–Civil War statutes 

must go to an attorney and must pay. They do not go to EEOC and file their claim 

for free. On the other hand, the statute of limitations for the post–Civil War stat-

utes is longer than under Title VII. While Title VII’s basic statute of limitations is 

180 days from the precipitating event, the U.S. Supreme Court has ruled that the 

statute of limitations on race cases under section 1981 is four years.  16

When you put the post–Civil War statutes’ limitations together with the histori-

cal context in which African Americans operated after the Civil War until passage 

of the Civil Rights Act in 1964, 99 years later, it makes sense that these laws were 

not used as much as Title VII. From the end of the Civil War until passage of the 

Civil Rights Act of 1964, Jim Crow laws and iron-clad social customs segregated 

African Americans and denied them basic rights. This was often enforced through 

violence. Few African Americans had the money to sue. Between not having the 

legal right to have a job based on their race, not being able to afford to bring 

lawsuits, and taking their lives into their hands if they tried to enforce any rights 

they did have under these law, the post–Civil War statutes provided little relief to 

African Americans facing employment discrimination. 

Still, they remain a viable source of employer liability and, as such, you should have 

some exposure to them. Note also that the laws were created to address the issue of 

the newly freed slaves, but the language applies to anyone, so national origin cases are 

also brought under the statutes. By and large, most of the cases are brought under these 

statutes as opposed to Title VII either because the claimant was outside the Title VII 

statute of limitations deadline or because the claim involves a government employer. 

  42 U.S.C. Section 1981 

Section 1981. Equal Rights under the Law

 All persons within the jurisdiction of the United States shall have the same right in 

every State and Territory to make and enforce contracts . . .as is enjoyed by white 

citizens.

This provision of the post–Civil War statutes has been used to a limited extent 

in the past as a basis for employees suing employers for racial discrimination in 

employment. In a case of first impression, the Second Circuit Court of Appeals 

recently held that section 1981 did not cover a race discrimination claim filed by 

an African American employee for actions occurring while he was on temporary 

work assignment in South Africa because, by its terms, the law only covers those 

within the jurisdiction of the United States.  17

In 1975, the U.S. Supreme Court held that section 1981 prohibits purely private 

discrimination in contracts, including employment contracts. In    

given for your review,  the limitations of section 1981 become evident. 

  was nullified by the Civil Rights Act of 1991. The act overturned  ’s 

holding that section 1981 does not permit actions for racial discrimination during 

the performance of the contract, but only in making or enforcing the contract. Note 

that the limitation on damages the Court spoke of as part of Title VII’s administrative

Case
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scheme no longer applies. The Civil Rights Act of 1991 now permits recovery of 

compensatory and punitive damages. How do you think this squares with the Court’s 

statement, “Neither party would be likely to conciliate if there is the possibility of 

the employee recovering the greater damages permitted by section 1981”? 

As you read the case for historical and analytical purposes, see if you can 

determine why Congress would want to overrule the Supreme Court’s decision 

by enacting the 1991 legislation.    was specifically chosen for inclusion 

here to demonstrate how seemingly small, insignificant matters can accumulate 

and provide a solid picture of discriminatory treatment leading to employer liabil-

ity. Again, vigilance pays off. Managers should curtail discriminatory activity as 

soon as they see it, so that it does not progress and result in liability.  

  42 U.S.C. Section 1983 
  Section 1983. Civil Action for Deprivation of Rights 

 Every person who, under color of any statute, ordinance, regulation, custom, or 

usage, of any State or Territory, subjects, or causes to be subjected, any citizen of 

the United States or other person within the jurisdiction thereof to the deprivation 

of any rights, privileges, or immunities secured by the Constitution and laws, shall 

be liable to the party injured in an action at law, suit in equity, or other proper pro-

ceeding for redress.  

The Civil Rights Act of 1871, codified as 42 U.S.C. section 1983, protects citizens 

from deprivation of their legal and constitutional rights, privileges, and immuni-

ties, under color of state law. That is, someone acting on behalf of the state can-

not deprive people of their rights. Examples would be (1) the New Jersey state 

troopers who were convicted in 2002 when racial profiling admittedly caused 

them to shoot 11 bullets into a car with four unarmed black and Latino students, 

wounding three, and (2) the police officers who were videotaped beating Rodney 

King during his arrest in Los Angeles in 1991. While performing their duties as 

government employees, they were alleged to have deprived King of his rights by 

using excessive force and thus depriving him of his rights as if it were a legitimate 

part of their duties. 

In the employment area, section 1983 cases arise when, for instance, a city fire 

department or municipal police department discriminates against an employee 

on the basis of race, gender, or one of the other bases protected under federal or 

state law. 

Neither the Fourteenth Amendment nor section 1983 may be used for discrimi-

nation by private employers. They both redress actions by government personnel. 

The government may not be sued without its permission because of the Eleventh 

Amendment to the Constitution, so the action is brought against the government 

official in his or her individual and official capacity. 

   In  given at the end of the chapter,  

a white high school teacher and coach successfully used this law to sue for race 

discrimination when the school district diminished his employment status after 

the previously predominantly white school became predominantly black. Since 

Case
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Exhibit 5.14 Still Not Convinced?

We know it is difficult to imagine that race discrimi-

nation is still an issue of grave importance when 

you may live in a world in which race doesn’t seem 

to matter. Just in case you’re still having trouble 

believing it, we ask you to consider the following.

A 2007 survey conducted by TheLadders.com, 

the world’s largest online executive job search ser-

vice, concluded that racial discrimination in the 

workplace is as bad now as it was 10 years ago. 

According to the research, 81 percent of executives 

had witnessed discriminatory actions in their com-

panies, with race accounting for 42 percent of the 

discrimination; 54 percent say there has been no 

improvement in the past 10 years and 77 percent 

say discrimination starts at the top.

Source: “Workplace Discrimination Starts at the Top; 
Found to Be Commonplace in American Business,” Feb-
ruary 28, 2007, http://www.theladders.com/press/job_
search_engine/workplace_discrimination_2007.2.28.

the school was a public school and the principal therefore a representative of the 

government, when the principal discriminated, it was under color of state law 

and thus a violation of section 1983.  

  42 U.S.C. Section 1985 
  Section 1985. Conspiracy to Interfere with Civil Rights—Preventing

Officer from Performing Duties 

 Depriving persons of rights or privileges 

 (3) If two or more persons in any State or Territory conspire or go in disguise 

on the highway or on the premises of another, for the purpose of depriving, either 

directly or indirectly, any person or class of persons of the equal protection of the 

laws, or of equal privileges and immunities under the laws; in any case of conspir-

acy set forth in this section, if one or more persons engaged therein do, or cause to 

be done, any act in furtherance of the object of such conspiracy, whereby another 

is injured in his person or property, or deprived of having and exercising any rights 

or privileges of a citizen of the United States, the party so injured or deprived may 

have an action for the recovery of damages, occasioned by such injury or depriva-

tion, against any one or more of the conspirators.  

42 U.S.C. section 1985, known as the “Ku Klux Klan Act,” addresses conspiracies 

to interfere with or deprive the civil rights of others. For instance, it was used to 

convict the murderers of the three student civil rights activists in Mississippi in 

1964 who were killed for trying to help African Americans register to vote referred 

to earlier (the   case). It is not used as much as the other post–

Civil War statutes for employment because the types of facts needed are so spe-

cific and, despite the earlier chapter discussion of the increase in workplace racial 

harassment and use of nooses and the “n-word,” for the most part, we’ve moved 

away from such acts in the workplace. Title VII is used more than all of them. 
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Race discrimination can seem elusive. Many of us tend to think it no longer exists, or 
that others feel as neutral as we do about race. That is not necessarily so. Because a 
manager can be unaware of the presence of race discrimination, he or she can miss 
it until litigation arises. Think back to the Patterson case. Remember that many of 
the things Patterson alleged as part of a discriminatory pattern of treatment toward 
her would have been insignificant in and of themselves. However, taken together, 
the list becomes quite significant. Be aware of what goes on in the workplace and 
“don’t miss the forest for the trees.” The following tips may prove useful:

• Believe that race discrimination occurs and be willing to investigate it when it is 
alleged.

• Make sure that there is a top-down message that the workplace will not toler-
ate race discrimination in any form.

• Don’t shy away from discussing race when the issue arises. Be open to learning 
and sharing.

• Provide a positive, nonthreatening, constructive forum for the discussion of 
racial issues. Don’t let the only time a discussion of race arises be in the midst 
of an allegation of racial discrimination.

• Be aware of cultural differences which may be connected, at least in part, to 
race, when doing things as simple as deciding how to celebrate special events 
in the workplace. Be inclusive regarding what music will be played, what food 
will be served, what recreation will be offered, what clothes will be worn, and 
other factors. These all form a part of the atmosphere in which an employee 
must work and experience workplace leisure. If people do not see themselves 
reflected in the workplace culture, they will not feel a part of it and will feel 
isolated. If they feel isolated, they are more likely to experience other factors 
leading to discrimination and ultimately to litigation. If this seems like a small 
matter to you, imagine yourself showing up at a gathering at work, and the 
music, decorations, food, and clothing were all Japanese. There’s sushi to eat, 
sake to drink, and everyone is speaking Japanese. You’d probably feel a bit out 
of your element and would quickly realize how those seemingly simple things 
make a big impact. Now imagine that happening at every workplace party.

• When an employee reports discrimination based on race, don’t let the first 
move be telling the employee he or she must be mistaken. Investigate it as any 
other workplace matter would be investigated.

• Be willing to treat the matter as a misunderstanding if it is clear that is what has 
taken place. There is no use in making a federal case (literally) out of a matter 
that could be handled much more simply. Do not, however, underplay the 
significance of what occurred.

 • Offer support groups if there is an expressed need.

• Offer training in racial awareness and sensitivity. Courts have offered language 
indicating they will look more favorably on employers who do so.

• Constantly monitor workplace hiring, termination, training, promotion, raises, 
and discipline to ensure that they are fair and even-handed. If there are dif-
ferences in treatment among races, be sure they are explainable and legally 
justifiable.

LO8LO8
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Employees also can sue under the state or federal Constitution for a denial 

of equal protection if they work for the government or under state tort laws for 

defamation, intentional infliction of emotional distress, assault, or any other tort 

the facts support. 

An employer who must remedy racial discrimination may not avoid doing so 

because of the possibility of a reverse discrimination suit by employees alleg-

ing they were adversely affected. If an employer institutes a judicially imposed 

or voluntary affirmative action plan that can withstand judicial scrutiny for 

the reasons set forth in the affirmative action chapter, the employer will not 

be liable to employees for reverse discrimination. (See  Exhibit 5.14 , “Still Not 

Convinced?”) 
    

     • Title VII prohibits discrimination on the basis of race and color. This also may 

intersect with national origin discrimination.  

   • Employers must ensure that every employee has an equal opportunity for 

employment and advancement in the workplace, regardless of race, color, or 

national or igin.  

   • Employers must be vigilant in guarding against the more stubborn, subtle 

manifestations of race and color discrimination.  

   • Racial discrimination may be by way of disparate treatment or disparate 

impact.

   • Disparate treatment may be shown by direct or indirect evidence of 

discrimination.

   • Disparate impact may be more difficult to discern, so employers need to closely 

scrutinize workplace policies and procedures to prevent unintended disparate 

impact leading to liability.  

   • Race cannot be used as a bona fide occupational qualification.    

1. A black firefighter alleges that each time he is transferred from one fire station to 

another, he must take his bed with him, on orders of the fire chief. The chief defends 

on the basis that it is a legitimate decision because white firefighters would not want 

to sleep in the same bed in which a black firefighter slept. Is this illegal under Title 

VII? Explain. [Georgia newspaper article]  

    2. A white college receptionist is fired when it is found that she told a black college 

applicant that the applications for admissions are distinguished by race by the nota-

tion of a small   in the corner of black applicants’ applications. “RH,” she says, 

is her supervisor’s term for “raisin heads,” which he calls African Americans. Is the 

employee entitled to reinstatement? [  magazine article]  

    3. It is discovered that, at a health club, the owner has been putting a notation on the 

application of black membership applicants that reads “DNWAM,” which means 

“do not want as member.” In addition, the black membership applicants are charged 
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higher rates for the club fee and are much less likely to be financed as other nonblack 

applicants. Can the black applicants bring a successful action under Title VII?  

    4. A black female employee is told that she cannot come to work with her hair in deco-

rative braids traditionally worn in Africa, and if she continues to do so, she will be 

terminated. Does the employee have a claim under Title VII?  

    5. Bennie’s Restaurant chain routinely hires Hispanics, but it only assigns them to the 

lower-paying jobs as kitchen help, rather than as higher-paid servers, salad bar help-

ers, or managers. Bennie’s says it does not discriminate because it has many Hispanic 

employees. If suit is brought by the Hispanic employees, who will likely win? [Based 

on Denny’s restaurants]  

    6. Five white and one black canine unit officers sued for race discrimination when the 

operating procedures for their unit were drastically changed, they alleged, because the 

unit was “too white.” Can the black officer bring suit even for race discrimination on 

these facts even though he is not white? [   477 F. Supp. 

2d 41 (D. D.C. 2007).]  

    7. Ken recruits applicants for several prominent companies. Often when the compa-

nies call for Ken’s services, they strongly hint that they do not wish to hire South-

east Asians, so Ken never places them with those companies. Is Ken liable for illegal 

discrimination?

    8. José and César, both Hispanic, are carpenters employed by a contractor to help build 

an office building in Maryland. While working, José and César discover that they 

are being paid less than non-Hispanic employees. In addition, they allege a hostile 

work environment and discriminatory terms and conditions of employment, including 

anti-Hispanic statements by managers and employees, segregated eating areas, and an 

“English-only” rule imposed by the contractor. José and César sue for race discrimi-

nation. Will they win? [   485 F.3d 206 (4th Cir. 

2007).]

    9. Jill, the owner of a construction business, says her construction crew will not work if 

she hires Hispanic crew members, so Jill does not do so. Is this a defense to a Title VII 

action?

   10. Sam has worked at Allied for several years with no problems. Avril is transferred into 

Sam’s unit. Sam immediately begins having a strong allergic reaction to the perfume 

Avril wears each day. After having to take days off work because of his allergies, 

Sam asks Avril if she can tone down her perfume. Avril does so for a few days, then 

resumes her usual amount. Sam does not complain any further but is thinking of quit-

ting because his allergies are so bad. He doesn’t want to go any further with Avril 

about it because Sam is white and Avril is Asian and Sam thinks it might lead to race 

discrimination liability for his employer. Is Sam correct? [Based on student’s parent’s 

dilemma]
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Alonzo v. Chase Manhattan Bank, N.A 

A Hispanic employee sued his employer for national origin discrimination, alleging he was the only 

Hispanic in his unit and the only person subjected to name calling and racial slurs because of it. After 

EEOC’s determination and before bringing the case to court, the employee amended the complaint to 

include race discrimination. The employer argued that race was not included in the original EEOC com-

plaint; therefore, the court had no jurisdiction to hear it at this point. In holding that it was permissible to 

include the new category because it was within the scope of what could reasonably have been expected 

to grow out of the EEOC investigation, the court discussed the uncertainty of race versus national origin 

discrimination.

Sweet, J.

Whereas the term “black,” or even “Asian,” does not 

trigger the concept of national origin or an affiliation 

to a particular country, the term “Hispanic” may trig-

ger the concept of race. Thus, the allegations contained 

in Alonzo’s EEOC charge would reasonably cause the 

EEOC to investigate discrimination based both on 

national origin and race, thereby satisfying the “reason-

ably related” requirement, even though he only checked 

the box labeled “national origin” on his EEOC charge.

Alonzo stated his belief that he was discriminated 

against because he is Hispanic. While the term “black” 

is not associated with national origin, some courts have 

treated “Hispanic” as a racial category. In an oft-cited 

passage, the court in 

425 F. Supp. 786 (W.D. Pa. 1977), reasoned that:

The terms “race” and “racial discrimination” may be 

of such doubtful sociological validity as to be scien-

tifi cally meaningless, but these terms nonetheless are 

subject to a commonly-accepted, albeit sometimes 

vague, understanding. . .On this admittedly unscien-

tifi c basis, whites are plainly a “race” susceptible to 

“racial discrimination.” Hispanic persons and Indians, 

like African Americans, have been traditional victims 

of group discrimination, and, however inaccurately or 

stupidly, are frequently and even commonly subject to 

a “racial” identifi cation as “non-whites.”

Whether being Hispanic constitutes a race or a national 

origin category is a semantic distinction with histori-

cal implications not worthy of consideration here. Thus, 

submits Alonzo, neither he nor the EEOC employee who 

filled out his EEOC charge should be penalized for not 

checking the box marked “race”. Alonzo points out that 

because he did not state that he was the only Hispanic 

from a particular country treated in a discriminatory 

manner, he did not confine his claim to one of national 

origin discrimination.

Due to Alonzo’s pronouncement that he was dis-

criminated against because he is an Hispanic, because 

it has not been established that the designation of being 

an Hispanic precludes a claim of racial discrimination, 

and given the uncertainty among courts as to whether 

“Hispanic” is better characterized as a race or a national 

origin, Alonzo’s claims of racial discrimination are rea-

sonably related to his claims of national origin discrimi-

nation as they fall within the reasonable scope of EEOC 

investigation. Accordingly, Defendants’ MOTION for 

judgment on the pleadings regarding the claims premised 

on racial discrimination is DENIED.

Case Question
1. What do you think of the court’s quote from the 

case about classification of race being stu-

pid and inaccurate? Explain.

2. Do you think it matters whether someone’s category 

is called “race” vs. “ethnicity”? Explain.

3. Do you agree with the court that the employee should 

not be penalized for checking the race box? Explain.

Case
1
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Jones v. Robinson Property Group, L.P., d/b/a 
Horseshoe Casino & Hotel 

A better-than-average black poker dealer with a good deal of experience sued a casino for refusing to hire 

him over an eight-year period, alleging it was only because of his race. Based on the facts, the court agreed.

Stewart, J.

Ralph Jones is an African-American male living in 

Tunica County, Mississippi. He is a certified poker dealer 

who has worked in various casinos as a poker dealer and 

in other capacities. He has also dealt in several major 

poker tournaments, including the World Poker Open held 

at the Horseshoe Casino. It is undisputed that Jones is 

a well qualified poker dealer, whose dealing skills are 

better than the average poker dealer in Tunica County, 

Mississippi.

Robinson Property Group (RPG) first opened the 

Horseshoe Casino and Hotel in Tunica, Mississippi, in 

1995. Ken Lambert has served as the poker room man-

ager at the Horseshoe since that time.

Jones alleges that he has repeatedly sought and been 

refused a position with RPG. Jones first applied for a 

position at Horseshoe in late 1994, before the casino 

opened. In May 1995, Jones applied for a poker floor per-

son and a poker dealer position at Horseshoe. Jones was 

not hired for either position. Two weeks later, Jones com-

plained to Anna West, Horseshoe’s Director of Human 

Resources, that his non-hiring was due to racism. Jones 

asked her whether the casino had a problem with hiring 

blacks as poker dealers because he observed that there 

were no African-Americans working at the Horseshoe 

as poker dealers at that time. Lambert was summoned to 

respond to Jones’ question. Lambert responded to Jones’ 

complaint by stating that there were no qualified African-

American poker dealers in Tunica County. Jones informed 

him that there were at least five qualified African-

Americans in the area, including himself. Lambert testi-

fied that he became indignant at Jones’ accusation, and 

he felt “misjudged” and “embarrassed.” He claims that 

he nonetheless offered Jones a position as a poker dealer 

again. When Jones refused and he persisted in his racial 

allegations, Lambert testified that his feelings became 

hurt and he ended the conversation. Jones denies that he 

was offered a position as a poker dealer.

Between 1995 and 2002, Jones submitted applica-

tions for a poker dealer position no less than 10 times.

Horseshoe has employed Jones in other departments and 

on a temporary basis as a poker dealer during high profile 

poker tournaments; however, Jones has never been hired 

by Horseshoe on a permanent basis. The record reveals 

that during the relevant time period the Horseshoe was 

hiring poker dealers for permanent positions. The Horse-

shoe generally employs a staff of 40–45 poker dealers.

***
Under Title VII, an employer cannot “fail or refuse 

R to hire or to discharge any individual, or otherwise 

to discriminate against any individual with respect to 

his compensation, terms, conditions, or privileges of 

employment, because of such individual’s race[.]” An 

employee can prove discrimination through direct or cir-

cumstantial evidence. If an employee presents credible 

direct evidence that discriminatory animus at least in 

part motivated, or was a substantial factor in the adverse 

employment action, then it becomes the employer’s bur-

den to prove by a preponderance of the evidence that the 

same decision would have been made regardless of the 

discriminatory animus.

***
We have previously held that “statements or docu-

ments which show on its face that an improper criterion 

served as a basis—not necessarily the sole basis, but a 

basis—for the adverse employment action are direct evi-

dence of discrimination.” When a person or persons with 

decision making authority evinces [sic] racial animus 

that may constitute direct evidence of discrimination. 

[sic] (“This court has implied that calling an employee 

a ‘nigger’ would be direct evidence of race discrimina-

tion.”) We have also previously observed that racial epi-

thets undoubtably demonstrate racial animus.

***
. . .Upon extensive review of the parties’ arguments 

and the record in this case, we find that Jones has demon-

strated direct evidence of discrimination.

Mims [a poker dealer and part-time supervisor] stated 

that she inquired why an African-American poker dealer 

LO7LO7
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was not hired and was told, by either Lambert or his 

assistant, that “they hired who they wanted to hire and 

there [sic] were not going to hire a black person unless 

there were extenuating circumstances.” She was then told 

by Lambert, or his assistant, that “good old white boys 

don’t want blacks touching their cards in their face.” Sam 

Thomas [a former Horseshoe employee] testified that 

in 1995, that Lambert told him that “maybe I’ve been 

told not to hire too many blacks in the poker room.” It is 

incontrovertible that Lambert made the hiring decisions 

at Horseshoe and Presley as his assistant would have pro-

vided input, therefore, viewing the evidence in the light 

most favorable to Jones, the aforementioned evidence 

proves, without inference or presumption, that race was 

basis in employment decisions in the poker room at 

Horseshoe. The evidence need not show that race was 

the sole basis in order to constitute direct evidence. . . .

Mims’ and Thomas’ testimony clearly and explicitly indi-

cates that decision maker(s) in the poker room used race 

as a factor in employment decisions, which is by defini-

tion direct evidence of discrimination. Thus, we find that 

Jones has presented direct evidence of discrimination 

and accordingly, he has established a prima facie case 

of discrimination. The district court erred in granting 

summary judgment for RPG. We thus REVERSE and 

REMAND this case back to the district court for further 

proceedings consistent with this opinion.

Case Questions
 1. Are you surprised that this is a 2005 case? Explain.

2. Given the evidence, do you understand why the lower 

court would have found that no race discrimination 

had taken place? Explain.

3. What do you think of the statements that management 

allegedly made? Do they seem like appropriate bases 

for making workplace decisions? Explain.

Case
3

McDonald v. Santa Fe Trail Transportation 

Two white employees and one black employee misappropriated cargo from one of the employer’s ship-

ments. The two white employees were discharged and the black employee was not. The white employees 

sued the employer for race discrimination. The Court held that Title VII is not limited to discrimination 

against members of any particular race and applies equally to whites and blacks.

Marshall, J.

Santa Fe Transportation employees, McDonald, Laird 

and Jackson were separately and together accused by 

their employer of misappropriation of 60-gallon cans 

of antifreeze which were part of a shipment they were 

carrying for one of Santa Fe’s customers. Six days later, 

McDonald and Laird, white, were fired by the employer. 

Jackson, black, was not. We hold that this unequal dis-

cipline based on race violates Title VII even though the 

employees bringing suit are white.

Title VII of the Civil Rights Act of 1964 prohib-

its the discharge of “any individual” because of “such 

individual’s race.” Its terms are not limited to discrimina-

tion against any particular race. Thus, although we were 

not there confronted with racial discrimination against 

whites, we described the Act in 

as prohibiting “[d]iscriminatory preference for any 

[racial] group, minority or majority.”

This conclusion is in accord with uncontradicted 

legislative history to the effect that Title VII was 

intended to “cover white men and white women and all 

Americans,” 110 Cong. Rec. 2578 (1964), and create 

an “obligation not to discriminate against whites,” 

at 7218.

Santa Fe, while conceding that “across-the-board dis-

crimination in favor of minorities could never be con-

doned consistent with Title VII,” contends nevertheless 

that “such discrimination in isolated cases which cannot 

reasonably be said to burden whites as a class unduly,” 

such as is alleged here, “may be acceptable.” We cannot 

agree. There is no exception in the terms of the Act for 

isolated cases; on the contrary, “Title VII tolerates no 

racial discrimination, subtle or otherwise.” Santa Fe dis-

claims that the actions challenged here were any part of 

an affirmative action program, and we emphasize that we 
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do not consider here the permissibility of such a program, 

whether judicially required or otherwise prompted.

While Santa Fe may decide that participation in a 

theft of cargo may render an employee unqualified for 

employment, this criterion must be applied alike to mem-

bers of all races, and Title VII is violated if, as employees 

allege, it is not. Thus, we conclude that the district court 

erred in dismissing the employees’ Title VII claims and 

we REVERSE and REMAND.

Case Questions
1. Does it seem consistent with Title VII for the Court to 

hold as it did? Why or why not?

2. Do you agree with the employer’s “isolated case” 

argument? Explain.

3. How does this holding square with what you know of 

affirmative action and race discrimination?

Phongsavane v. Potter 

An Asian employee alleged discrimination on the basis of race because she was not assigned as much 

overtime as she had been getting before. Unable to find sufficient evidence of discrimination to support 

her claim, the court dismissed it.

Rodriguez, J.

This case was brought under Title VII of the Civil Rights 

Act of 1964 by plaintiff/employee, Khonsovanh Phong-

savane, who worked for the United States Postal Ser-

vice as a mail processing clerk in San Antonio, Texas. 

Employee is an Asian female who was born in Laos and 

immigrated to the United States in 1981. Employee was 

the only Asian female working at her location.

Employee alleges that she was consistently denied 

overtime from September 12, 2003 through January 10, 

2004 because of race discrimination. Employee alleged 

that this discrimination began on September 12, 2003, 

when Manager of Distribution Operations Sheila Speirs, 

a female African-American, denied employee overtime 

because of her race. Employee alleges that although she 

worked 8.24 hours of overtime between September 12, 

2003 and January 10, 2004, it was not nearly as much 

overtime as the sixteen hours of overtime per week that 

she averaged before September 12, 2003.

Employee can prove a claim of intentional discrimina-

tion by either direct or circumstantial evidence. “Direct 

evidence” is “evidence which if believed, proves the fact 

[in question] without inference or presumption.”

Employee has no direct evidence to support her claim 

of race discrimination. Employee’s subjective belief 

that she was denied overtime because of her race does 

not establish a material question of fact regarding the 

Postal Service’s motives. Generalized testimony by an 

employee regarding her subjective belief is insufficient 

to make an issue for the jury. In her deposition, employee 

acknowledged that she had never heard Speirs make any 

comments suggesting that Speirs was biased against 

Asians. Since employee has no direct evidence of race 

discrimination, she must establish her claim based on cir-

cumstantial evidence.

Since employee has presented no direct evidence 

of race discrimination, she must rely on the burden-

shifting framework articulated in 

411 U.S. 792 (1973), to create a presumption 

of intentional race discrimination. To create such a pre-

sumption, employee must establish a  case 

of race discrimination by providing evidence that she

(1) is a member of a protected class; (2) was qualified for 

her position; (3) was subject to an adverse employment 

action; and (4) was replaced by someone outside the pro-

tected class, or in the case of disparate treatment, show 

that others similarly situated were treated more favorably. 

If she succeeds, employer must then articulate a legiti-

mate, nondiscriminatory reason for its action. Finally, if 

the parties satisfy their initial burdens, the case reaches 

the “pretext stage,” and employee must then adduce suf-

ficient evidence to permit a reasonable trier of fact to 

find pretext or intentional discrimination.

The facts demonstrate that employee (1) was a mem-

ber of a protected class (Asian), (2) was qualified for her 
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mail processing clerk position, and (3) was subject to an 

adverse employment action. An allegation of denial of 

overtime opportunities is sufficient to show an ultimate 

employment decision and therefore an adverse employ-

ment action. Therefore, in order to establish her 

case, employee must establish that she was replaced 

by someone outside her protected class or that other sim-

ilarly situated employees were treated more favorably.

Employee produced no evidence indicating that she 

was “replaced” by someone outside her protected class 

(Asian). Employee failed to produce any evidence that the 

Postal Service replaced employee by reassigning employ-

ee’s overtime hours to another non-Asian employee on the 

same scheme. Employee might argue that Williams and 

Aguirre “replaced” employee by working regular hours 

on employee’s scheme when employee was available to 

work overtime hours. However, the Court finds, for pur-

poses of establishing a case of race discrimi-

nation, that floater employees who work regular hours 

(thus reducing available overtime hours) do not “replace” 

regular employees who were otherwise available to work 

overtime hours. The employee who works regular hours 

is in a different position than an employee who works 

overtime hours on the same scheme. By assigning float-

ers who worked regular hours to employee’s scheme, the 

Postal Service significantly reduced the overall number of 

overtime hours available on employee’s scheme. However, 

the number of overtime hours 

is not the same as 

available overtime hours 

The undisputed evidence also indicates that Aguirre 

worked approximately the same amount of overtime 

hours as employee, therefore no disparity between over-

time granted to employee and Aguirre (a non-Asian,
scheme-qualified employee) creates an inference of dis-

crimination. The evidence suggests that the Postal Service 

limited overtime available to all employees on employee’s 

scheme, including Aguirre (female Hispanic), through 

the use of floaters. Since the Court finds that employee 

was not replaced by someone outside her protected class, 

employee must rely on her allegations of disparate treat-

ment in order to establish her  case.

In cases alleging disparate treatment, employee must 

establish that other similarly-situated employees were 

treated more favorably. Employee must show that (1) an 

employee outside of her protected class was similarly 

situated; and (2) this employee was treated differently 

under circumstances “nearly identical” to hers.

The Court finds that [the other employees to whom 

employee compares herself] are not similarly situ-

ated to employee and that their circumstances were not 

“nearly identical” to employee’s. The Court finds that 

these employees were not similarly situated to employee 

because they were qualified to work (and actually did 

work) on different schemes. Additionally, these other 

employees were not similarly situated to employee 

because each scheme required a different test to qualify 

and had a different mail volume on any given day. Thus, 

employee cannot establish a case of race 

discrimination based on disparate treatment because she 

cannot demonstrate that other similarly situated employ-

ees were treated more favorably.

Even assuming, that employee could estab-

lish her case, the Court finds that employer 

has proffered a legitimate, non-discriminatory reason for 

the denial of overtime and that employee has failed to 

adduce sufficient evidence to permit a reasonable trier 

of fact to find pretext or intentional discrimination. The 

Postal Service stated that employee “was denied over-

time only when mail volume on her routes did not jus-

tify overtime or when an employee [i.e. a ‘floater’] was 

available to process the mail during a regularly scheduled 

work day.” Employee never challenged or produced evi-

dence contradicting the Postal Service’s sworn assertion 

that employee was denied overtime because of lack of 

mail volume or the availability of floaters to work regular 

hours on employee’s scheme. The Postal Service was par-

ticularly attuned to its overtime costs because it had not 

been managed well in the past. To stay within budget, the 

Postal Service processed mail by utilizing floaters work-

ing on regular time and by assigning overtime only as the 

“last alternative.” Additionally, employee acknowledged 

that the Postal Service used floaters to reduce payroll 

costs by covering for employees who would otherwise be 

eligible for overtime. The Court finds that these reasons 

for denial of overtime were legitimate, uncontradicted, 

and non-discriminatory.

Title VII protects employee against discrimination 

Employee opined at length that the Postal 

Service violated the union collective bargaining agree-

ment when it selectively targeted employee’s scheme for 

overtime reduction. The Court finds that this argument is 

plausible. Employee alleged that Speirs might have been 

motivated by pro-union bias or a personal relationship 

with one of the employees when she selectively targeted 

employee’s scheme for overtime reduction. The Court 

finds that this argument is also plausible. Nevertheless, 
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Title VII does not strip the Postal Service of its discre-

tion to reduce overtime hours on some schemes and not 

others, so long as that decision is not motivated by race 

discrimination. Even if the decision to reduce overtime 

on employee’s scheme was arbitrary or unfair, that does 

not necessarily mean that it was illegal. Title VII is not 

the proper vehicle for vindicating that right.

The Court finds that race discrimination did not play 

any role in the Postal Service’s decision to reduce over-

time opportunities on employee’s scheme and Employee’s 

race discrimination claim is DISMISSED on the merits.

Case Questions
 1. Do you agree with the court’s decision? Explain.

2. Why do you think employee thought that race was the 

basis for the overtime decision, yet she could produce 

no proof of this?

3. Did you think that the outcome would be different 

because you thought that courts routinely believed 

allegations of discrimination? Discuss.

Vaughn v. Edel 

During a retrenchment, a black female was terminated for poor performance. She alleged race discrimination 

in that her employer intentionally determined not to give her necessary feedback about her performance that 

would have helped her perform better and perhaps avoid dismissal. The court upheld the employee’s claim.

Wiener, J.

Emma Vaughn, a black female attorney, became an asso-

ciate contract analyst in Texaco’s Land Department in 

August of 1979. Her supervisors were Robert Edel and 

Alvin Earl Hatton, assistant chief contract analyst. In 

Vaughn’s early years with Texaco, she received promo-

tions and was the highest ranked contract analyst in the 

department.

The events leading to this dispute began on April 16,

1985, the day after Vaughn returned from a second 

maternity leave. On that day, Edel complained to Vaughn 

about the low volume of her prior work and the excessive 

number of people who visited her office. Vaughn later 

spoke with Roger Keller, the head of the Land Depart-

ment, about Edel’s criticism of her.

In a memorandum concerning this discussion, Keller 

wrote that he had told Vaughn that he had been told that 

Vaughn’s productivity “was very low”; that he “had 

become aware for some time of the excessive visiting by 

predominantly blacks in her office behind closed doors”; 

and that “the visiting had a direct bearing on her produc-

tivity.” Keller then told Vaughn, as he noted in his memo, 

that “she was allowing herself to become a black matri-

arch within Texaco” and “that this role was preventing 

her from doing her primary work for the company and 

that it must stop.”

Keller’s remarks offended Vaughn, so she sought 

the advice of a friend who was an attorney in Texaco’s 

Legal Department. Keller learned of this meeting and of 

Vaughn’s belief that he was prejudiced. To avoid charges 

of race discrimination, Keller told Vaughn’s supervisor, 

Edel, “not [to] have any confrontations with Ms. Vaughn 

about her work.” Keller later added that “if he [Edel] was 

dissatisfied, let it ride. If it got serious, then see [Keller].”

Between April 1985 and April 1987 when Vaughn 

was fired, neither Edel nor Hatton expressed criticism of 

Vaughn’s work to her. During this period all annual writ-

ten evaluations of Vaughn’s work performance (which, 

incidentally, Vaughn never saw) were “satisfactory.” 

Vaughn also received a merit salary increase, though 

it was the minimum, for 1986. Keller testified that for 

several years he had intentionally overstated on Vaughn’s 

annual evaluations his satisfaction with her performance 

because he did not have the time to spend going through 

procedures which would result from a lower rating and 

which could lead to termination.

In 1985–86 Texaco undertook a study to identify 

activities it could eliminate to save costs. To meet the 

cost-reduction goal set by the study, the Land Depart-

ment fired its two “poorest performers,” one of whom 

was Vaughn, as the “lowest ranked” contract analyst. The 

other employee fired was a white male.

In passing Title VII, Congress announced that “sex, 

race, religion, and national origin are not relevant to the 

selection, evaluation, or compensation of employees.”

Case
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When direct credible evidence of employer discrimi-

nation exists, employer can counter direct evidence, such 

as a statement or written document showing discrimina-

tory motive on its face, “only by showing by a prepon-

derance of the evidence that they would have acted as 

they did without regard to the [employee’s] race.”

Vaughn presented direct evidence of discrimination. 

Keller testified that to avoid provoking a discrimination 

suit he had told Vaughn’s supervisor not to confront her 

about her work. His “black matriarch” memorandum 

details the events that led Keller to initiate this policy. 

Keller also testified to deliberately overstating Vaughn’s 

evaluations in order not to start the process that might 

eventually lead to her termination. This direct evidence 

clearly shows that Keller acted as he did solely because 

Vaughn is black.

Although Vaughn’s race may not have directly moti-

vated the 1987 decision to fire her, race did play a part 

in Vaughn’s employment relationship with Texaco from 

1985–1987. Texaco’s treatment of Vaughn was not color-

blind during that period. In neither criticizing Vaughn 

when her work was unsatisfactory nor counselling her 

how to improve, Texaco treated Vaughn differently than it 

did its other contract analysts because she was black. As 

a result, Texaco did not afford Vaughn the same oppor-

tunity to improve her performance and perhaps her rela-

tive ranking, as it did its white employees. One of those 

employees was placed on an improvement program. 

Others received informal counselling. The evidence indi-

cates that Vaughn had the ability to improve. As Texaco 

acknowledges, she was once its highest ranked contract 

analyst.

Had her dissatisfied supervisors simply counselled 

Vaughn informally, such counselling would inevitably 

have indicated to Vaughn that her work was deficient. 

Had Keller given Vaughn the evaluation that he believed 

she deserved, Texaco’s regulations would have required 

his placing her on a ninety-day work improvement pro-

gram, just as at least one other employee—a white 

male—had been placed. A Texaco employee who has not 

improved by the end of that period is fired.

When an employer excludes black employees from 

its efforts to improve efficiency, it subverts the “broad 

overriding interest” of Title VII—“efficient and trusty 

workmanship assured through fair and racially neutral 

employment and personnel decisions.” Texaco has never 

stated any reason, other than that Vaughn was black, for 

treating her as it did. Had Texaco treated Vaughn in a 

color-blind manner from 1985–1987, Vaughn may have 

been fired by April 1987 for unsatisfactory work; on the 

other hand, she might have sufficiently improved her per-

formance so as not to be one of the two lowest ranked 

employees, thereby avoiding termination in April 1987.

Because Texaco’s behavior was race-motivated, 

Texaco has violated Title VII. Texaco limited or clas-

sified Vaughn in a way which would either “tend to 

deprive [her] of employment opportunities or otherwise 

adversely affect [her] status as an employee” in violation 

of the law.

Case Questions
1. Do you agree with the court’s decision? Why or why 

not?

2. How would you have handled this matter if you were 

the manager?

3. What do you think of Keller’s remarks about Vaughn 

becoming the “black matriarch” of Texaco, “meeting 

behind closed doors,” and “excessive meetings with 

predominantly blacks”? What does it signify to you? 

What attitudes might it reflect that may be inappropri-

ate in the workplace? What concern, if any, might be 

appropriate?

Bradley v. Pizzaco of Nebraska, Inc., d/b/a Domino’s 
Pizza 

Employee brought a race discrimination case against his employer after being discharged for failure 

to comply with the employer’s policy requiring employees to be clean-shaven. The court held that the 

policy had a disparate impact on African Americans and violated Title VII.

Case
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This action arose out of a Title VII employment dis-

crimination claim brought by Langston Bradley, a former 

Domino’s delivery man. Bradley alleged that Domino’s 

discriminated against him on the basis of race when it 

fired him for failure to appear clean-shaven in compli-

ance with the company’s no-beard policy. The no-beard 

policy is established nationwide by Pizzaco’s franchiser, 

Domino’s Pizza, Inc. Bradley alleged that he suffered 

from pseudofolliculitis barbae (“PFB”), a skin condition 

affecting approximately fifty percent of African Ameri-

can males, half of which number cannot shave at all. 

Bradley claimed that the no-beard policy deprived him 

and other African American males suffering from PFB of 

equal employment opportunities in violation of Title VII 

of the Civil Rights Act of 1964.

Domino’s offered the testimony of Paul D. Black, 

Domino’s vice president for operations. Black said it was 

“common sense” that “the better our people look, the 

better our sales will be.” Black also cited a public opin-

ion survey indicating that up to 20 percent of customers 

would “have a negative reaction” to a delivery person 

wearing a beard. Further, Black speculated that Domi-

no’s would encounter difficulty enforcing any exceptions 

to their dress and grooming code. Black did not offer evi-

dence of any particular exception that was tried without 

success; rather, he merely stated that monitoring the hair 

length and moustaches of employees at five thousand 

Domino’s locations is difficult.

Black’s testimony was largely speculative and con-

clusory. Such testimony, without more, does not prove 

the business necessity of maintaining the strict no-beard 

policy.

In addition to Black’s testimony, Domino’s offered the 

results of a public opinion survey it commissioned. The 

survey purported to measure public reaction to beards 

on pizza shop employees. The survey showed that up to 

20 percent of those surveyed would react negatively to a 

delivery man wearing a beard. Even if the survey results 

indicated a significant customer apprehension regarding 

beards, which they do not, the results would not constitute 

evidence of a sufficient business justification defense for 

Domino’s strict no-beard policy. Although this Circuit 

has not directly addressed customer preference as a busi-

ness justification for policies having a disparate impact 

on a protected class, cases from other circuits have not 

looked favorably on this kind of evidence. Customer 

preference may only be taken into account when it goes 

to a matter affecting the company’s ability to perform the 

primary necessary function or service it offers, rather 

than a tangential aspect of that service or function. The 

existence of a beard on the face of a delivery man does 

not affect in any manner Domino’s ability to make or 

deliver pizzas to their customers. Customer preference, 

which is at best weakly shown by Domino’s survey, is 

clearly not a colorable business justification defense in 

this case. Significantly, the survey makes no showing 

that customers would order less pizza in the absence of a 

strictly enforced no-beard rule.

Domino’s is free to establish any grooming and dress 

standards it wishes; we hold only that reasonable accom-

modation must be made for members of the protected 

class who suffer from PFB. We note the burden of a 

narrow medical exception for African American males 

who cannot shave because of PFB appears minimal. The 

employer, of course, should not be precluded from requir-

ing that any beards permitted under this narrow medical 

exception be neatly trimmed, clean, and not in excess of 

a specified length. REVERSED and REMANDED.

Case Questions
1. If you had been the manager, would you have been 

surprised at this case outcome? Explain.

2. Why do you think Pizzaco had a no-beard policy? 

What purpose did it serve? Was there another way to 

get what Pizzaco may have wanted by instituting the 

policy?

3. Did stereotypes play a role in this policy? What role 

should stereotypes play in developing workplace 

policies?

Bowman, J.
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Chandler v. Fast Lane, Inc. 

A white employee brought suit against her employer for constructive dismissal under Title VII and other 

statutes, alleging that she was forced to leave her job when the employer would not allow her to hire 

and promote African Americans. The employer argued that since its policies discriminated only against 

African Americans, the white employee had no right to sue under Title VII. The court disagreed and 

permitted the case to be brought.

Eisele, J.

In the complaint filed with the Court, Chandler (who is 

white) alleges that she was the victim of a discrimina-

tory employment practice at the hands of her employers. 

Chandler, a former manager of employers’ restaurant, 

claims that her employer thwarted her efforts to employ 

and promote African-American employees, and that as a 

result the conditions of her employment became so intol-

erable that she was forced to resign. The employer argues 

that because they are alleged to have adopted discrimi-

natory hiring and promotional practices targeted only at 

African-Americans, a white person has no standing to 

assert a Title VII claim premised upon these policies.

It is true that only individuals whom employers are 

claimed to have failed or refused to hire or promote were 

African-Americans. However, by focusing on the “fail 

or refuse to hire” provision of 2000e-2(a)(1), employers’ 

argument misperceives the unlawful employment prac-

tice alleged by Chandler. Chandler does not claim that 

she was a target of employers’ allegedly anti–African-

American employment practices. Rather, Chandler 

argues that employers’ insistence that she enforce these 

practices violated her fundamental right to associate 

with African-Americans, and as a consequence employer 

committed a separate violation by engaging in an unlaw-

ful employment practice that “otherwise discriminate[d] 

against an individual,” namely Chandler.

Although the Court recognizes that Chandler’s Title VII

claim is somewhat novel, it is of the opinion that such 

a claim, if proven, would state a cause of action under 

Title VII. A white person’s right to associate with Afri-

can-Americans is protected by Sec. 1981. Therefore, the 

Court concludes that an employer’s implementation of 

an employment practice that impinges upon this right is 

actionable under Title VII.

Additionally, Chandler’s allegations are sufficient to 

establish a Title VII claim under a separate provision of the 

statute. The relevant provision of Title VII is found in 42 

U.S.C.A. § 2000e-3(a), which provides in pertinent part:

It shall be an unlawful employment practice for an 

employer to discriminate against any of his employees

. . .because [s]he has opposed any practice made an 

unlawful employment practice by [Title VII].

In order to establish a prima facie case under the 

“opposition” clause of § 2000e-3(a), an employee must 

show: (1) that she was engaged in an opposition activity 

protected under Title VII; (2) that she was a victim of 

adverse employment action; and (3) that a causal nexus 

exists between these two events. The Court has no doubt 

that an employee who exercises her authority to promote 

and employ African-Americans engages in protected 

“opposition” to her employer’s unlawful employment 

practice which seeks to deprive African-Americans of 

such benefits. Thus, Chandler’s allegations are clearly 

sufficient to meet the first requirement of a § 2000e-

3(a) claim. The Court further concludes that employers’ 

insistence that Chandler enforce such an employment 

practice, if proven, would certainly cause an “adverse 

employment action” to be visited upon her. Title VII for-

bids an employer from requiring its employees “to work 

in a discriminatorily hostile or abusive environment,” 

and included within this prohibition is the right of white 

employees to a work environment free from discrimina-

tion against African-Americans, or any other class of 

persons. Indeed, subjecting an employee to such a hostile 

working environment may result in an actionable con-

structive discharge, a result that is especially likely under 

facts similar to those presently alleged. Under Title VII, 

a constructive discharge occurs whenever it is reason-

ably foreseeable that an employee will resign as a result 

of her employer’s unlawful employment practice, and it 

is plainly foreseeable that an employee might choose to 

resign rather than to acquiesce in or enforce her employ-

er’s discriminatory and illegal employment practice.

The Court is therefore satisfied that employers’ 

efforts to hinder Chandler from hiring and promoting 
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African-Americans, and their insistence that she discri-

minate against such persons, if proven, would result in 

an actionable Title VII claim. Indeed, “[u]nder the terms 

of § 2000e-3(a), requiring an employee to discriminate 

is itself an unlawful employment practice.” Accordingly, 

it is therefore ordered that employers’ motion to dismiss 

is DENIED.

Case Questions
1. What do you think of the employer’s argument that 

since its policies discriminated against African 

Americans, the white employee should not be able to 

bring a suit for discrimination? Explain.

2. Do you understand the court’s reasoning that the 

white employee was being discriminated against by 

not being able to hire and promote black employees? 

Explain.

3. What reason can you think of as to why the employer 

had the policy of not hiring or promoting African 

Americans? Do you think it makes good economic 

sense? (Consider all facets of economics, including 

the possibility of litigation over the policies.)

Daniels v. WorldCom Corp. 

Employees sued the employer under Title VII and state civil causes of action when jokes with racial 

undertones were sent to them and other employees on their workplace computers. While the court dis-

missed the actions based on legal problems with the case, the case is instructive for demonstrating how 

racial harassment can arise in the workplace, and even changes with technology.

Solis, J.

Angela Daniels and Dimple Ballou allege that they were 

racially discriminated against while working at World-

Com, Inc. Specifically, they assert that four electronic 

mail [e-mail] jokes sent by a non-managerial employee of 

WorldCom were racially harassing. Further, the employ-

ees assert that WorldCom was negligent for allowing the 

e-mail system to be used to send the jokes and that World-

Com retaliated against them for reporting the jokes.

On January 21, 1997, Cathy Madzik, a non-managerial

employee at WorldCom, sent a joke to Daniels and two 

other co-workers across the company’s e-mail system. 

After receiving this and construing the joke as having 

racial undertones, Daniels sent a message to Madzik 

objecting to the joke’s contents. Three days later, Madzik 

sent three more jokes to Daniels and others. Daniels was 

offended by what she perceived as racial undertones in 

one of the jokes.

At some point shortly after receiving these jokes,

Daniels complained to the manager of the Information 

Systems Department, Dianne Summers. Daniels also 

took her concerns to Tom Adams, the Human Resources 

Manager at WorldCom’s Dallas facility. After learning of

Daniels’ concerns and discussing the situation with the 

Human Resources Department, Summers issued a “strong 

verbal warning” to Madzik and placed a written repri-

mand in her personnel file. On or about January 27, 1997, 

Summers held a staff meeting which Daniels and Ballou 

attended. At the close of this meeting, Summers dismissed 

Madzik and warned the remaining individuals not to use 

the e-mail system for non-business purposes. On January 

29, 1997, Adams held a meeting during which Daniels and 

Ballou were also allowed to voice their displeasure about 

the jokes. Adams also addressed the appropriate use of the 

company e-mail system. In addition to the two meetings 

discussed above, Summers requested several workers at 

WorldCom, including Daniels and Ballou, to review the 

company’s Electronic Mail Policy. Daniels and Ballou 

filed suit on February 27, 1997.

Daniels and Ballou assert that WorldCom was neg-

ligent in allowing employees to use the e-mail system 

to send racially discriminatory jokes. To the extent that 

they claim an allegation of common-law negligence, this 

claim fails as a matter of law because WorldCom acted 

reasonably. Within ten days of the employees’ complaints 

regarding the e-mail jokes, supervisors at WorldCom 

organized two meetings to discuss the proper use of 

Case
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the company’s e-mail system. Further, Summers ver-

bally reprimanded Madzik and issued a written warning

regarding improper use of e-mail. Finally, WorldCom 

had an established policy regarding the use of e-mail 

and Summers attached a copy of this policy on February 

4, 1997, for the employees in her department to review. 

Based on all of this evidence, WorldCom acted reason-

ably and employees’ common-law claim of negligence 

fails as a matter of law. Employer’s motion to dismiss is 

GRANTED.

Case Questions
1. Does it surprise you that there would be liability on 

the part of the employer for harassing e-mails sent 

from a workplace computer? Explain.

2. Do you agree with the court that the employer quickly 

and appropriately addressed the problem here so that 

liability should not attach?

3. If you were the manager to whom the employees came 

reporting the e-mail jokes, what would you have done?

Henderson v. Irving Materials, Inc. 

A black employee was subjected to a number of incidents at work, including racial epithets, threats, 

greasing of his truck, dead mice placed in his truck, and the buttons cut off his uniform, by two of his 

white co-workers. Several of the incidents were witnessed by their supervisor. The court found that 

though some of the events, in isolation, may not qualify as harassment, when taken in the total context of 

the employee’s experience as the first black hired to work there and in the greater context of race in our 

country, they constituted racial harassment.

Hamilton, J.

To survive summary judgment on his hostile work envi-

ronment claim against SouthSide, Henderson must come 

forward with evidence that would allow a reasonable jury 

to find that: (a) he was subject to unwelcome harassment; 

(b) the harassment was based on his race; (c) the harass-

ment was sufficiently severe or pervasive so as to alter 

the conditions of his employment and to create a hostile 

or abusive working environment; and (d) there is a basis 

for employer liability.

A. Target of Unwelcome Harassment

The undisputed facts easily support a finding that

Henderson was the target of unwelcome harassment, thus 

satisfying the first required element of his claim.

B. “Based on” Race

There is no dispute that plaintiff ’s evidence of Moistner’s 

racial jokes and comments, Moistner’s claims to be a 

member of the Ku Klux Klan and to know the Klan’s 

grand dragon, and Moistner’s calling Henderson a 

“nigger”at the small claims court were racial incidents 

and stemmed directly from racial hostility. As for the 

remainder of the incidents alleged by plaintiff, the racial 

connection might appear more attenuated if the incidents 

were considered in isolation. However, the court may 

not view those incidents in isolation. Viewing the other 

acts of harassment by Moistner and Santerre, tolerated 

by plant manager Taylor, in combination with the inci-

dents involving the more blatant racial hostility, a reason-

able jury could find that all were part of a racially hostile 

environment.

Defendants argue that some incidents were not based 

on race because there was not an explicit racial dimen-

sion. Defendants’ argument is easily refuted with respect 

to one incident in particular, the evidence that Moistner 

threatened to drag Henderson behind his pick-up truck. 

Defendants’ contention that a threat to drag Henderson 

behind a pick-up truck was devoid of a racial element 

is blind to history. In a murder that gained worldwide 

attention in 1998, James Byrd, a black man, was chained 

to the back of a pick-up truck by three white men who 

drove through the streets of Jasper, Texas, dragging Byrd 

to his death. The murder of Mr. Byrd triggered images of 

similar past acts of lynching, a tactic used by whites to 

terrorize and kill members of the black community.

The threat by Moistner, a self-proclaimed member of 

the Ku Klux Klan, that he “would like” to drag Henderson,

a black man, down the street on the back of Moistner’s 

pick-up truck has racial connotations that date back to 

the days when lynching black people in this manner was 

Case
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commonplace. A jury could easily find that Moistner’s 

threat carried as much racist freight as the most vile 

racial epithets (which Moistner himself also aimed at 

Henderson), combined with a threat of murder.

A reasonable jury could also draw the reasonable 

inference that, in light of the explicit racist character 

of several incidents, the superficially neutral acts of 

harassment were also all based on race. These forms of 

harassment include the buttons cut from Henderson’s 

work shirt, the grease slathered inside his truck, the dead 

mice placed in his truck, the “no one wants you here” 

comment by Santerre, and Santerre’s attempts to hit or 

frighten Henderson with his truck. The alleged wrongful 

conduct need not have been explicitly racial in order to 

create a hostile environment. The complained of conduct 

must have a racial character to support a Title 

VII claim. Plaintiff has set forth sufficient evidence to 

convince a reasonable jury that the conduct that defen-

dants characterize as not based on race did indeed have a 

racial purpose and/or character.

C. “Severe or Pervasive”

The next issue is whether the conduct was sufficiently 

severe or pervasive to support a claim under Title VII. To 

be considered severe or pervasive, the conduct must have 

been objectively hostile or abusive and must have been 

subjectively perceived as such. Isolated and innocuous 

incidents will not support a hostile environment claim.

The jury could easily find that Henderson subjectively 

perceived his work environment to be hostile and abu-

sive. He complained to plant manager Taylor on several 

occasions. He submitted a detailed letter of complaint to 

general manager Goins and met with Goins to discuss 

the incidents that he believed made his work environment 

intolerable. Henderson also directly told Moistner that he 

did not appreciate Moistner’s racist jokes and comments.

To ascertain whether an environment is objec-

tively hostile or abusive, the court must consider all the

circumstances, including the frequency of the discrimi-

natory conduct; the severity of the conduct; whether the 

conduct is physically threatening or humiliating, or a mere 

offensive utterance; and whether that conduct unreason-

ably interferes with an employee’s work performance.

Defendants also contend that the incidents alleged by 

plaintiff cannot satisfy the pervasive arm of the “severe or 

pervasive” test because no specific incident occurred more 

than once. The argument is specious. The plaintiff need 

not show that the alleged conduct was both severe 

pervasive; either is sufficient. There also is no principle of 

law requiring the harassers to repeat any particular form 

of harassment. If we are counting, as defendants suggest, 

there were a total of at least nine incidents in September 

and October 2001 alone. A reasonable jury considering 

the totality of the circumstances in this case could find 

that the hostile work environment was sufficiently severe 

and pervasive and that plaintiff worked in a racially abu-

sive environment so severe as to alter the terms and con-

ditions of his employment. Further, although Henderson 

did not lose his job, proof of termination is not dispositive 

on the question of severe or pervasive.

Conclusion

For the foregoing reasons, defendants’ motion is denied 

as to plaintiff ’s Title VII hostile environment claim 

against SouthSide. GRANTED IN PART AND DENIED 

IN PART.

Case Questions
 1. How could the employer have avoided liability here?

2. Why do you think Taylor did as little as he did about 

the harassers?

3. Does it make sense to you that the black employee 

was transferred? Explain.

Walker v. Secretary of the Treasury, Internal Revenue 
Service 

A light-skinned black employee sued her employer alleging discrimination by her supervisor based on 

color. The employee alleged that the supervisor, a brown-skinned black, said and did derogatory things 

to her because the supervisor resented the employee’s lighter skin color. The court recognized that color 

could be a basis for discrimination under Title VII, but held that the employee failed to demonstrate that 

the employer had discriminated since there were legitimate nondiscriminatory reasons for the dismissal.

Case
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Employee, a lighter-skinned black female, filed a com-

plaint alleging, among other things, that she had been 

terminated by her darker-skinned black female supervi-

sor because of employee’s lighter colored skin, in viola-

tion of Title VII of the Civil Rights Act of 1964.

The employer maintains that employee’s termination 

was based upon her poor performance, poor attitude and 

misconduct. Employee argues that these reasons were 

a mere pretext and that she was actually terminated 

because of her supervisor’s color-based prejudice. We 

hold that employee failed to meet her burden by proving 

by a preponderance of the evidence that her termination 

was the result of a violation of Title VII rather than the 

stated reasons of poor performance and attitude.

The only significant evidence that employee offered 

that, if true, would tend to prove that her supervisor did 

indeed have feelings of prejudice toward her are some 

derogatory personal comments that her supervisor alleg-

edly made to her, such as: “you need some sun”; “you 

think you’re bad, you ain’t about nothing, you think 

you’re somebody, I can do what I want to do to you”; 

“why don’t you go back to where you belong?”; and “why 

did you come down here?” However, this court holds that 

employee has failed to prove by a preponderance of the 

evidence that the comments were in fact made.

But even if the comments were made, employee failed 

to prove that they were uttered for any reason other than 

the personal animosity that the two individuals might 

have had for each other. It appears undisputed that there 

was a personality conflict between the employee and 

her supervisor, and that her supervisor was not wholly 

innocent in the propagation of the conflict. However, a 

personality conflict alone does not establish invidious 

discrimination. There is ample evidence in the record to 

support the supervisor’s contention that the reason for the 

personality conflict, and likewise the subsequent termi-

nation of employment, was employee’s performance on 

the job.

Employee has failed to prove by a preponderance of 

the evidence that she was terminated because of invidi-

ous discrimination on the basis of color on the part of her 

supervisor. Conversely, the employer has offered legiti-

mate reasons for employee’s termination which the court 

finds nonpretextual. JUDGMENT for DEFENDANT.

Case Questions
1. Do you think the court was correct in interpreting 

Title VII to permit a color discrimination case to be 

brought by a black employee against a black supervi-

sor? Why or why not?

2. If you were the manager here, what would you have 

done to deal with employee and her supervisor?

3. Since the statements were insufficient to show dis-

crimination, what else do you think the employee 

could have used to satisfy the court? Do you think 

the case would have been decided differently if the 

supervisor was a different race than the employee? 

Explain.

May, J.

Patterson v. McLean Credit Union 

A black female alleged racial discrimination in violation of section 1981 in that she was treated differ-

ently from white employees and not promoted, on the basis of race. The Court held that section 1981 was 

not available to address this problem since the case did not involve the making of a contract, but rather 

its performance.

Kennedy, J.

Case
11

Patterson, a black female, worked for the McLean 

Credit Union (MCU) as a teller and file coordinator for 

10 years. She alleges that when she first interviewed 

for her job, the supervisor, who later became the presi-

dent of MCU, told her that she would be working with 

all white women and that they probably would not like 

working with her because she was black. According to 

Patterson, in the subsequent years, it was her supervisor 

who proved to have the problem with her working at the 

credit union.
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Patterson alleges that she was subjected to a pattern 

of discrimination at MCU which included her supervisor 

repeatedly staring at her for minutes at a time while she 

performed her work and not doing so to white employ-

ees; not promoting her or giving her the usually perfunc-

tory raises which other employees routinely received; 

not arranging to have her work reassigned to others 

when she went on vacation, as was routinely done with 

other employees, but rather, allowing Patterson’s work 

to accumulate during her absence; assigning her menial, 

non-clerical tasks such as sweeping and dusting, while 

such tasks were not assigned to other similarly situated 

employees; being openly critical of Patterson’s work in 

staff meetings, and that of one other black employee, 

while white employees were told of their shortcomings 

privately; telling Patterson that it was known that “blacks 

are known to work slower than whites, by nature” or, 

saying in one instance, “some animals [are] faster than 

other animals”; repeatedly suggesting that a white would 

be able to perform Patterson’s job better than she could; 

unequal work assignments between Patterson and other 

similarly situated white employees, with Patterson receiv-

ing more work than others; having her work scrutinized 

more closely and criticized more severely than white 

employees; despite her desire to “move up and advance,” 

being offered no training for higher jobs during her

10 years at the credit union, while white employees were 

offered training, including those at the same level, but 

with less seniority (such employees were later promoted); 

not being informed of job openings, nor interviewed for 

them, while less senior whites were informed of the 

positions and hired; and when another manager recom-

mended to Patterson’s supervisor a different black to fill 

a position as a data processor, the supervisor said that 

he did not “need any more problems around here,” and 

would “search for additional people who are not black.”

When Patterson complained about her workload, she 

was given no help, and in fact was given more work and 

told she always had the option of quitting. Patterson was 

laid off after 10 years with MCU. She brought suit under 

42 U.S.C. section 1981, alleging harassment, failure to 

promote and discharge because of her race.

None of the racially harassing conduct which McLean 

engaged in involved the section 1981 prohibition against 

refusing to make a contract with Patterson or impairing 

Patterson’s ability to enforce her existing contract rights 

with McLean. It is clear that Patterson is attacking condi-

tions of employment which came into existence after she 

formed the contract to work for McLean. Since section 

1981 only prohibits the interference with the making or 

enforcement of contracts because of race, performance 

of the contract is not actionable under section 1981.

Section 1981’s language is specifically limited to mak-

ing and enforcing contracts. To permit race discrimination 

cases involving post-formation actions would also under-

mine the detailed and well-crafted procedures for concilia-

tion and resolution of Title VII claims. While section 1981 

has no administrative procedure for review or concilia-

tion of claims, Title VII has an elaborate system which is 

designed to investigate claims and work toward resolution 

of them by conciliation rather than litigation. This includes 

Title VII’s limiting recovery to backpay, while section 

1981 permits plenary compensatory and punitive damages 

in appropriate cases. Neither party would be likely to con-

ciliate if there is the possibility of the employee recover-

ing the greater damages permitted by section 1981. There 

is some overlap between Title VII and section 1981, and 

when conduct is covered by both, the detailed procedures 

of Title VII are rendered a dead letter, as the plaintiff is 

free to pursue a claim by bringing suit under section 1981 

without resort to those statutory prerequisites.

Regarding Patterson’s failure to promote claim, this 

is somewhat different. Whether a racially discriminatory 

failure to promote claim is cognizable under section 1981 

depends upon whether the nature of the change in positions 

is such that it involved the opportunity to enter into a new 

contract with the employer. If so, then the employer’s refusal 

to enter the new contract is actionable under section 1981. 

AFFIRMED in part, VACATED in part, and REMANDED.

Case Questions
1. Do you think justice was served in this case? Explain. 

Why do you think Patterson waited so long to sue?

2. If you had been the manager when Patterson was ini-

tially interviewed, would you have made the statement 

about whites not accepting her? Why or why not?

3. When looking at the list of actions Patterson alleged 

McLean engaged in, do any seem appropriate? Why 

do you think it was done or permitted?
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Norman Jett, a white male, was employed by Dallas 

Independent School District (DISD) as a teacher, athletic 

director, and head football coach at South Oak Cliff High 

School (South Oak) until his reassignment to another 

DISD school in 1983. Jett was hired by the DISD in 

1957, was assigned to assistant coaching duties at South 

Oak in 1962, and was promoted to athletic director and 

head football coach of South Oak in 1970. During Jett’s 

lengthy tenure at South Oak, the racial composition of 

the school changed from predominantly white to pre-

dominantly black. In 1975, the DISD assigned Dr. Fred-

rick Todd, a black, as principal of South Oak. Jett and 

Todd clashed repeatedly over school policies and in par-

ticular over Jett’s handling of the school’s football pro-

gram. These conflicts came to a head following a football 

game between South Oak and the predominately white 

Plano High School. Todd objected to Jett’s comparison 

of the South Oak team with professional teams before 

the match, and to the fact that Jett entered the officials’ 

locker room after South Oak lost the game and told two 

black officials that he would never allow black officials 

to work another South Oak game. Todd also objected to 

Jett’s statements, reported in a local newspaper, to the 

effect that the majority of South Oak players could not 

meet proposed National Collegiate Athletic Association 

academic requirements for collegiate athletes.

Todd informed Jett that he intended to recommend 

that Jett be relieved of his duties as athletic director and 

head football coach at South Oak. Jett was reassigned as 

a teacher at the DISD Business Magnet School, a position 

that did not include any coaching duties. Jett’s attendance 

and performance at the Business Magnet School were 

poor, and he [was notified he was being] placed on “unas-

signed personnel budget” and reassigned to a temporary 

position in the DISD security department. Jett filed this 

lawsuit, and the DISD subsequently offered Jett a posi-

tion as a teacher and freshman football and track coach at 

Jefferson High School. Jett did not accept this assignment 

and sent his formal letter of resignation to the DISD.

Jett brought this action under 42 U.S.C. §§ 1981 and

1983, alleging due process, First Amendment, and equal 

protection violations. His equal protection and § 1981 

causes of action were based on the allegation that his 

removal from the athletic director and head coaching 

positions at South Oak was motivated by the fact that he 

was white, and that Principal Todd, and through him the 

DISD, were responsible for the racially discriminatory 

diminution in his employment status. These claims were 

tried to a jury, which found for Jett on all counts. The 

jury awarded Jett $650,000 against the DISD, $150,000 

against Principal Todd and the DISD jointly and sever-

ally, and $50,000 in punitive damages against Todd in 

his personal capacity. The District Court set aside the 

punitive damages award against Principal Todd as unsup-

ported by the evidence, found the damages award against 

the DISD excessive and ordered a remittitur of $200,000, 

but upheld the jury’s verdict in all respects.

While finding the question “very close,” the Court 

of Appeals concluded that there was sufficient evidence 

from which a reasonable jury could conclude that Prin-

cipal Todd’s recommendation that Jett be transferred 

from his coaching duties at South Oak was motivated 

by impermissible racial animus. The court noted that 

Todd had replaced Jett with a black coach, that there had 

been racial overtones in the tension between Todd and 

Jett before the Plano game, and that Todd’s explanation 

of his unsatisfactory rating of Jett was questionable and 

was not supported by the testimony of other DISD offi-

cials who spoke of Jett’s performance in laudatory terms. 

AFFIRMED in part and REMANDED.

Case Questions
 1. Does the decision make sense to you? Explain.

2. What difference do you think it made to the coach’s job 

that the school district’s racial composition changed?

3. If you were the principal, what would you have done 

differently?

Jett v. Dallas Independent School District 

Plaintiff, a white high school coach and teacher, brought suit under section 1983 against his employing 

school district and a black principal, alleging they were responsible for a racially discriminatory diminu-

tion in his employment status. A jury held for the coach and awarded compensatory and punitive dam-

ages. The U.S. Supreme Court upheld the verdict in part.

O’Connor, J.

Case
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  Chapter 6 
 National Origin 
Discrimination 

   Learning Objectives 

 By the time you finish studying this chapter, you should be able to: 

   Describe the impact and implications of the changing demographics 

within America on the American workforce. 

   Define the prima facie case for national origin discrimination under 

Title VII. 

   Explain the legal status surrounding “English-only policies” in the 

workplace. 

   Describe a claim for harassment based on national origin and discuss 

how it might be different from one based on other protected classes. 

   Identify the difference between citizenship and national origin. 

   Explain the extent of protection under IRCA.  

LO1LO1
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   Statutory Basis 

The statutory basis for protection against national origin discrimination is pre-

sented in  Exhibit 6.1 , “Legislation Prohibiting National Origin Discrimination.” 

These statutes include section 703(a) of Title VII of the Civil Rights Act of 1964 

and the Immigration Reform and Control Act of 1986. 

    Chez/Casa/Fala/Wunderbar Uncle Sam 

America has always considered itself to be a melting pot. Under this theory, differ-

ent ethnic, cultural, and racial groups came together in America, but differences 

were melted into one homogeneous mass composed of all cultures. Recently, this 

characterization has been revisited and other, more accurate terms have been pro-

posed. They include such terms as a    in which all the ingredients come 

together to make an appetizing, nutritious whole but each ingredient maintains its 

own identity, or a    in which the ingredients are blended together but maintain 

their distinct identity, with the common thread of living in America acting as the 

stew base that binds the stew’s ingredients together. 

While the words on the Statue of Liberty—“Give me your tired, your poor, 

your huddled masses yearning to breathe free”—have always acted as a beacon 

to those of other countries to find solace on our shores, the reality once they 

get here, even sometimes after being here for generations, is that they are often 

discriminated against, rather than consoled. National origin was included in Title 

VII’s list of protected classes to ensure that employers did not base employment 

decisions on preconceived notions about employees or applications based on their 

country of origin. Note that section 1981 of the Civil Rights Act of 1866 also may 

apply in those circumstances where national origin is a proxy for or equivalent to 

race (discussed later in this chapter).  1

Opening Scenarios

SCENARIO 1

Scenario
1

Kayla, a supervisor, recently hired a new 

manager, Alex, but has received complaints 

from customers that they cannot under-

stand him when they speak to him on the 

telephone. Alex is a Romanian employee visiting 

from the company' s Romanian offi ce and is sched-

uled to remain with the fi rm for two years. Kayla is 

concerned that if she allows Alex to perform duties 

similar to other managers, the fi rm will lose custom-

ers; however, she is unsure about the fi rm' s liability 

for decreasing Alex' s responsibilities as a result of 

his foreign accent.

SCENARIO 2

Scenario
2

Muhammad, an Arab-American Muslim high 

school student, had a job after school at a 

fast-food restaurant. A few co-workers 

started asking him why his ª cousinsº  

bombed the World Trade Center. Muhammad ig-

nored their taunts. Then a manager began to add 

comments such as, ª Hey, Muhammed, we' re going 

to have to check you for bombs.º  Muhammed felt 

humiliated and angry. Soon after, he was terminated 

for accidentally throwing away a paper cup that the 

manager was using. Muhammed suspects that his 

religious and ethnic background was the reason he 

was fi red.
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Exhibit 6.1 Legislation Prohibiting National Origin Discrimination

TITLE VII, CIVIL RIGHTS ACT OF 1964

Sec. 703(a)
It shall be an unlawful employment practice for an 

employer—

 (1)   to fail or to refuse to hire or to discharge any 

individual, or otherwise to discriminate against 

any individual with respect to his compensa-

tion, terms, conditions, or privileges of employ-

ment, because of such individual’s . . .national 

origin.

IMMIGRATION REFORM AND CONTROL 
ACT OF 1986

Sec. 274A(a)
 (1)  It is unlawful for a person or other entity:

(A)  to hire or to recruit or refer for a fee for 

employment in the United States an alien 

knowing the alien is an unauthorized alien 

with respect to such employment, or

(B)  to hire for employment in the United 

States an individual without [verifi cation 

of employment eligibility].

 (2)   It is unlawful for a person or other entity, after 

hiring an alien for employment in accordance 

with paragraph (1), to continue to employ the 

alien in the United States knowing the alien is 

(or had become) an unauthorized alien with 

respect to such employment.

 (3)   A person or entity that establishes that it has 

complied in good faith with the [verification 

of employment eligibility] with respect to hir-

ing, recruiting or referral for employment of 

an alien in the United States has established 

an affirmative defense that the person or entity 

has not violated paragraph (1)(A).

Sec. 274(B)(a)
 (1)   It is an unfair immigration-related practice for 

a person or other entity to discriminate against 

any individual (other than an unauthorized 

alien) with respect to the hiring, or recruit-

ment or referral for a fee, of the individual for 

employment or the discharging of the individ-

ual from employment—

(A)  because of such individual’s national 

origin, or

(B)  in the case of a protected individual

[a citizen or authorized alien], because of 

such individual’s citizenship status.

Speaking of race, as was mentioned in the introduction to the chapter on race 

discrimination, recently there has been a sort of blending of the race and national 

origin categories, with employees bringing as race discrimination cases those that 

had traditionally been brought as national origin claims. The traditional distinc-

tions in the law are becoming blurred; but the significant thing is that, for instance, 

whether being Hispanic is considered race discrimination or national origin dis-

crimination, it is, in fact, illegal to make workplace decisions on the basis of this 

attribute. What is critical to understand is that a decision based on either attribute 

is illegal; and national origin is a distinct category in this textbook because it is 

the way that such claims are traditionally handled, and because we are reluctant to 

blend completely the two areas when they have quite different histories, implica-

tions, and analyses for today’s employment arena.  

   The Changing Workforce 
   The 1990s saw a dramatic increase in the number of immigrants to the United 

States, particularly from Latino and Asian countries. By 2006, the United States 
LO1LO1
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was growing by one person every 11 seconds, about the amount of time it takes to 

read the beginning of this paragraph.  2   Census figures released in 2001 show that 

the number of Latinos has risen 60 percent since 1990, to 35.3 million people, 

representing 15.2 percent of the workforce employed by private employers with 

over 100 employees, creating a virtual tie between Latinos and African Americans 

as the nation’s largest minority group.  3   In 2006, foreign-born workers represented 

more than 15 percent of U.S. workers, on the rise since 2005, and their unemploy-

ment fell during the same period.  4

In 2004, African Americans made up 11.3 percent of the workforce; Lati-

nos made up 13.1 percent (the first time Latinos comprised a higher percent-

age than African Americans); and Asians, Pacific Islanders, Native Americans, 

and Alaska Natives made up 4 percent.  5   By 2006, Latinos, the largest minor-

ity group, numbered 44.3 million and accounted for almost half the nation’s 

growth of 2.9 million over that past year. 6   The number of African Americans in 

the workforce by 2008 was expected to increase by 19.5 percent; Asians, Pacific 

Islanders, Native Americans, and Alaska Natives by 40.3 percent; and Latinos 

by 36.8 percent.  7

However, during this same time period, the median weekly earnings of foreign-

born full-time workers was significantly less than for non-foreign-born work-

ers, $532 compared with $698 for other groups (among men only, the difference 

between $563 and $782!).  8

On its face, national origin discrimination appears to be relatively simple to 

determine; however, it has surprising complexities. Employers have always been 

uncertain of the scope of Title VII’s coverage in this area and what could be used 

as a defense to decisions based on national origin. (See  Exhibit 6.2 , “Myths about 

National Origin Discrimination.”) Notwithstanding its complexity, however, com-

plaints to the EEOC based on alleged national origin discrimination have been on 

the rise since 1999 and represent the fastest-growing source of complaints sub-

mitted to the EEOC,  9   which received 9,369 charges of national origin discrimina-

tion in 2007, 12% more than received in 2006.  10

     Regulatory Overview 

The    protection   offered by Title VII in connection with national origin is simi-

lar to that of gender or race and is used somewhat synonymously with “eth-

nicity,” though they are distinguishable. That is, it is an unlawful employment 

LO2LO2

Exhibit 6.2 MYTHS about National Origin Discrimination

 1. “Citizenship” and “national origin” are synonymous.
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practice for an employer to limit, segregate, or classify employees in any way 

that would deprive them of employment opportunities because of national ori-

gin. An employer may not group its employees on the basis of national origin, 

make employment decisions on that basis, or implement policies or programs 

that, though they appear not to be based on an employee’s or applicant’s country 

of origin, actually affect those with one national origin differently than those of a 

different group.

An employee may successfully claim discrimination on the basis of national 

origin if it is shown that

1. He or she is a member of a protected class (i.e., articulate the employee’s 

national or igin).  

2. He or she was qualified for the position for which he or she applied or in which 

he or she was employed.  

3. The employer made an employment decision against this employee or 

applicant.

4. The position was filled by someone who was not a member of the protected 

class.

Each of the above will be discussed in turn.  

   Member of the Protected Class 
In connection with the first requirement, what is meant by “national origin”? 

While the term is not defined in Title VII, the EEOC guidelines on discrimina-

tion define    national origin    discrimination as “including, but not limited to, the 

denial of equal employment opportunity because of [an applicant’s or employee’s] 

or his or her ancestor’s place of origin; or because an applicant has the physical, 

cultural, or linguistic characteristics of a national origin group.”

Note that the term includes protection against discrimination based only on 

country of origin, not on country of    Title VII protects employees who 

are not U.S. citizens from employment discrimination based on the categories of 

the act, but it does not protect them from discrimination based on their status as 

aliens, rather than as U.S. citizens. That is, it protects a Somali woman from gen-

der discrimination, but not from discrimination on the basis of the fact that she 

is a Somali citizen, rather than an American citizen. The issue of citizenship as it 

relates to national origin is discussed later in this chapter. 

Many national origin cases under Title VII involve claims of discrimination by 

those who were not born in America; however, American-born employees also are 

protected against discrimination on the basis of their   origin. For exam-

ple, the court has held that the employer’s conscious decision to decide whom to 

dismiss on the basis of the national origin of its employees (in an effort toward 

“affirmative action”) was not acceptable because that method tended to disfavor 

Americans, in favor of other nationalities. 

In addition to national origin encompassing the employee’s place of birth, it 

also includes ethnic characteristics or origins, as well as physical, linguistic, or 
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cultural traits closely associated with a national origin group. For instance, it has 

been held that Cajuns, Gypsies, and Ukrainians are protected under Title VII. 

It also may serve as the basis for a national origin discrimination claim if the 

employee

• Is identified with or connected to a person of a specific national origin, such as 

where someone suffers discrimination because he or she is married to a person 

of a certain ethnic heritage.  

• Is a member of an organization that is identified with a national group.  

• Is a participant in a school or religious organization that is affiliated with a 

national origin group.  

  • Has a surname that is generally associated with a national origin group.  

• Is perceived by an employer as a member of a particular national origin group, 

whether or not the individual is in fact of that origin.     

  Qualification/BFOQs 
The second factor that must be shown for an employee to claim national origin 

discrimination is that the applicant or employee is   for the position. That 

is, the claimant must show that he or she meets the job’s requirements. 

Contrary to situations involving disability or religion, the employee in a 

national origin case must show that she or he is qualified for the position with-

out the benefit of accommodation. No accommodation of one’s national origin is 

required of employers. For example, while an employer would be required to rea-

sonably accommodate an employee’s religious attire, there is no similar responsi-

bility to accommodate an employee’s attire of national origin, such as traditional 

African dress, unless it can be shown to overlap with one’s religion. 

The employer may counter the employee’s claim that she or he is otherwise 

qualified by showing that national origin is actually a    bona fide occupational 
qualification (BFOQ)    for the job. That is, the employer may explain why a 

specific national origin is necessary for the position applied for, why it is a legiti-

mate job requirement that is reasonably necessary for the employer’s particular 

business. However, it is important to note that customer, client, or co-worker 

  However, con-

sider the following example. In one case, national origin was allowed as a BFOQ 

involving a subsidiary of a Japanese company. The court found that the firm could 

impose a preference for Japanese nationals based on the unique requirements of 

international trade.  11   In addition, where the provisions of an international treaty 

apply and the BFOQ is    rather than national origin, a foreign-based 

multinational may be allowed to express a preference for its own citizens.  12

Some employers choose to maintain policies requiring all employees either to 

be fluent in English or to speak only English while in the workplace, even when 

employees are speaking only among themselves. “English-only” policies have 
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become increasingly relevant. In 2005, 19.4 percent of the U.S. population five 

years and older spoke a language other than English in the home, with 8.6 percent 

of these same people speaking English less than “very well.”  13   While these poli-

cies may raise challenges related to national origin discrimination, those employ-

ers who maintain the policies contend that fluency in English is a BFOQ and, 

therefore, they should not be required to hire someone who is not fluent in En-

glish because of his or her national origin. 

Diversity in the workplace brings many benefits, including a greater breadth 

of skills and life experiences among the workforce. It also may present unique 

challenges to employers, particularly in the form of poor communication among 

those who may prefer to speak in their native tongue, which might be not English 

but Spanish, Hindi, or Tagalog. While such communication problems may cause 

confusion, severe English-only restrictions may create frustration and resentment 

among employees for whom English is a second language. To avoid alienating 

these employees, to ensure realistic and reasonable job qualifications, and to 

decrease the risk of litigation, employers should not permit managers to arbi-

trarily impose language restrictions.  14

To best be protected from possible Title VII liability, the employer must be 

able to show that English fluency is required for the job, and that the requirement 

is necessary to maintain supervisory control of the workplace. Perhaps it may be 

required of an employee who has significant communication with clients, or it 

may be justified as a BFOQ where the employee could not speak or understand 

English sufficiently to perform required duties. 

 For example, where a teacher was fluent in English but spoke with such a thick 

accent that her students had a difficult time understanding her, her discharge was 

upheld. On the other hand, if the employee is in a job requiring little speaking 

and the employee can understand English, the requirement may be more difficult 

to defend—for instance, requiring English fluency for a janitor who talks little, 

has little reason to speak to carry out the duties of the job, and who understands 

what is said to him or her. In fact, in  15   the court found that an 

employment decision based on an employee’s accent and speech characteristics 

(where due to the employee’s national origin) was   of employment 

discrimination sufficient to shift the burden of proof to the defendant to articulate 

a legitimate nondiscriminatory reason for the decision that the employer “would 

have terminated the [employee] had it not been motivated by discrimination.” The 

court noted that “accent and national origin are inextricably intertwined.” 

   Unlike the teacher above, in scenario 1, Kayla is considering  Alex’s 

responsibilities due to his foreign accent, not terminating him. However, like the 

teacher, it is quite possible in this scenario to show that speaking clear English is 

a BFOQ, especially if it can be shown that customers have been complaining that 

they cannot understand him. 

As mentioned above, closely related is the employer’s policy requiring employ-

ees capable of speaking English to speak only English in the workplace. These 

policies may be based in well-intentioned employer efforts aimed at decreas-

ing workplace tension where multiple languages have segregated a workplace, 
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1

Scenario
1



318 Part Two 

improving employees’ English, or promoting a safe and efficient workplace. 

Courts have gone both ways on this issue. Some have held the policy to be dis-

criminatory, excessively prohibitive, and a violation of Title VII. Others have held 

that it is not national origin discrimination if all employees, regardless of ancestry, 

were prohibited from speaking anything but English on the job and that there is 

no statutory right to speak other languages at work. It has been held that the right 

to speak one’s native language when the employee is bilingual is not an immu-

table characteristic that Title VII protects. 

In general, though, English-only rules have been upheld (see    discussed 

below and included at the end of the chapter). In  16

the court specifically held that a policy at a cosmetics store that required sales 

people to speak English when customers were present served a legitimate busi-

ness necessity. The court did not find that the policy had a disparate impact on 

the Latino employees who worked there. However, challenges to these rules have 

increased fivefold between 1996 and 2006 and some have resulted in large awards 

and settlements to affected employees.  17

The EEOC takes the position that English-only rules  or only 

applied to certain foreign speakers are presumptively discriminatory, although the 

courts have not always agreed with that approach.  18   When a rule is applied only 

at certain times, the EEOC recommends that it must be justified by a business 

purpose in order to avoid discrimination claims. Rules applied during work time 

  are less likely to be considered harassment and more likely to show a busi-

ness purpose. When an employer is considering an English-only rule, it should 

take into consideration the legal considerations as well as the fact that such a rule 

can create an atmosphere of inferiority, isolation, and intimidation that may result 

in a discriminatory work environment. 

According to the EEOC, an employer may justify the business necessity of an 

English-only rule

   • For communications with customers, co-workers, or supervisors who only 

speak E nglish.  

  • In emergencies or other situations in which workers must speak a common 

language to promote safety.  

  • For cooperative work assignments in which the English-only rule is needed to 

promote efficiency. For example, a taxi company was permitted to maintain an 

English-only policy for main office employees to prevent miscommunications 

during di spatch.  19

• To enable a supervisor who only speaks English to monitor the performance 

of an employee whose job duties require communication with co-workers or 

customers.

given at the conclusion of the chapter,   is one of the 

seminal cases on the subject. In that case, the court ruled against the EEOC’s 

guidelines but mentioned that an English-only policy may be discriminatory if it 

“exacerbate[s] existing tensions, combine[s] with other discriminatory behavior 

to contribute to discrimination, [or is] enforced in a ‘draconian manner’ [such] 
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that the enforcement itself amounts to harassment.” In 2006, however, the EEOC’s 

position was supported in  20   where the court held a 

hostile work environment might exist based solely on the employer’s adoption of 

an English-only policy in the workplace. 

An employer, therefore, may properly enforce a limited, reasonable, and 

business-related English-only rule against an employee who can readily comply. 

However, if the practice of requiring only English on the job is mere pretext 

for discrimination on the basis of national origin (i.e., the employer imposes 

the rule    discriminate, or the rule produces an atmosphere of ethnic 

oppression), such a policy would be illegal. This might be the case where an 

employer requires English to be spoken in all areas of the workplace, even on 

breaks or in discussions between employees during free time.   

  Adverse Employment Action and Dissimilar Treatment 
The third and fourth requirements will be addressed together because they often 

arise together. The third element of the prima facie case for national origin 

discrimination is that the employee is    adversely affected   by the employer’s 

employment decision. This may include a demotion, termination, or removal 

of privileges afforded to other employees. The adverse effect may arise either 

because employees of different national origin are treated differently (disparate 

treatment) or because the policy, though neutral, adversely impacts those of a 

given national origin (disparate impact). 

The fourth element requires that the employee show that her position was filled by 

someone who is not a member of her protected class or, under other circumstances, 

that those who are not members of her protected class are treated differently than she. 

For example, assume an Asian employee is terminated after the third time he is late 

for work. There is a rule that employees will be terminated if they are late for work 

more than twice. However, the employer does not enforce the rule against the other 

employees, only against Asian employees. This would be a case of disparate treat-

ment because the employee could show that he was treated differently from other 

employees who were similarly situated but not members of his protected class. 

Alternatively, disparate impact has been found, for example, with physical 

requirements such as minimum height and weight. Such requirements may have 

a disparate impact on certain national origin groups as a result of genetic differ-

ences among populations and these requirements disproportionately precluded 

the groups from qualifying for certain jobs. These requirements violate Title VII 

and must be justified by business necessity. For instance, a requirement that a fire-

fighter be at least 5 feet 7 inches tall was found to be unlawful where the average 

height of an Anglo man in the United States is 5 feet 8 inches, Spanish-surnamed 

American men average 5 feet 4½ inches, and females average 5 feet 3 inches. 

On the other hand, if the rule can be shown to be a business necessity, it may be 

allowed (such as some English fluency requirements, as discussed earlier). 

Once the employee has articulated a prima facie case of discrimination based 

on national origin, the burden falls to the employer to identify either a BFOQ or a 

legitimate nondiscriminatory reason (LNDR) for the adverse employment action. 

In the   case  , 
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included at the end of the chapter, the employer offers two such LNDRs but, to its 

detriment in the case, cannot explain on which of them the decision was based. 

  Harassment on the Basis of National Origin 

In addition to traditional claims of discrimination under Title VII, employees also 

are protected under Title VII against harassment on the basis of national origin. 

Unfortunately, claims of national origin harassment have been on a sharp increase, 

rising from 1,383 charges filed with the EEOC in 1993 to practically double that 

amount (2,719) in 2002. In fact, in 2002, 30 percent of all national origin charges 

filed with the EEOC included a claim of harassment. 

Not all harassment is prohibited under Title VII. Similar to claims of sexual 

harassment, claims of national origin harassment are only actionable if the harass-

ment was so severe or pervasive that the employee reasonably finds the workplace 

to be hostile or abusive. Common concerns include ethnic slurs, workplace graffiti, 

or other offenses based on traits such as an employee’s birthplace, culture, accent, 

or skin color. In considering employer liability, the court will look to whether the 

conduct was physically threatening or intimidating, its severity, pervasiveness 

throughout the working environment, whether a reasonable person would find the 

conduct offensive and/or hostile, and how the employer responded. The EEOC 

offers the following examples of conduct that do and do not satisfy this review:  21

  Offensive Conduct Based on National Origin That Violates Title VII 

Muhammad, an Arab-American, works for XYZ Motors, a large automobile dealer-

ship. His coworkers regularly call him names like “camel jockey,” “the local terrorist,” 

and “the ayatollah,” and intentionally embarrass him in front of customers by claim-

ing that he is incompetent. Muhammad reports this conduct to higher management, 

but XYZ does not respond. The constant ridicule has made it difficult for Muhammad 

to do his job. The frequent, severe, and offensive conduct linked to Muhammad’s 

national origin has created a hostile work environment in violation of Title VII. 22

  Offensive Conduct Based on National Origin That Does Not Violate Title VII 

Henry, a Romanian emigrant, was hired by XYZ Shipping as a dockworker. On his 

first day, Henry dropped a carton, prompting Bill, the foreman, to yell at him. The 

same day, Henry overheard Bill telling a coworker that foreigners were stealing jobs 

from Americans. Two months later, Bill confronted Henry about an argument with a 

coworker, called him a “lazy jerk,” and mocked his accent. Although Bill’s conduct 

was offensive, it was not sufficiently severe or pervasive for the work environment to 

be reasonably considered sufficiently hostile or abusive to violate Title VII. 

Employers have the responsibility to prevent and correct any national origin 

harassment that may take place within its working environment. However, that 

responsibility is limited to occurrences of harassment of which the employer 

knows or should have known. Consequently, if an employee is consistently sub-

ject to abuse but never informs the employer and the supervisors at her or his 

workplace have no other way of knowing the abuse is taking place, the employer 

may not be liable. In addition, if the employer is aware of or is made aware of 
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the harassment and takes reasonable steps to prevent and correct it, the employer 

may likewise be relieved of any liability. Refer to  

which is included at the end of the chapter, and which    presents an interesting situ-

ation involving harassment on the basis of national origin where the harasser and 

individual harassed are of the same national origin. In that case, the harassment 

stemmed from the fact that the individual being harassed did not live up to the 

harasser’s image of what a person of that national origin   r epresent.   

  Guidelines on Discrimination Because of Religion
or National Origin 

  Federal agencies or employers who enter into contracts with a government agency 

are required by the    Guidelines on Discrimination Because of Religion or 
National Origin   to ensure that individuals are hired and retained without regard 

to their religion or national origin. These guidelines impose on the federal con-

tractor an affirmative obligation to prevent discrimination. The provisions include 

the following ethnic groups: Eastern, Middle, and Southern European ancestry, 

including Jews, Catholics, Italians, Greeks, and Slavs. Blacks, Spanish-surnamed 

Americans, Asians, and Native Americans are specifically excluded from the 

guidelines’ coverage because of their protection elsewhere in Office of Federal 

Contract Compliance Rules. 

The guidelines provide that, subsequent to a review of the employer’s poli-

cies, the employer should engage in appropriate outreach and positive recruit-

ment activities to remedy existing deficiencies (i.e., affirmative action). Various 

approaches to this outreach requirement include the following:

    1. Internal communication of the obligation to provide equal employment oppor-

tunity without regard to religion or national origin.  

   2. Development of reasonable internal procedures to ensure that the equal 

employment policy is fully implemented.  

   3. Periodic informing of all employees of the employer’s commitment to equal employ-

ment opportunity for all persons, without regard to religion or national origin. 

   4. Enlistment of the support and assistance of all recruitment sources.  

   5. Review of employment records to determine the availability of promotable and 

transferable members of various religious and ethnic groups.  

   6. Establishment of meaningful contacts with religious and ethnic organizations 

and leaders for such purposes as advice, education, technical assistance, and 

referral of potential employees (many organizations send job announcements 

to these community groups when recruiting for positions).  

   7. Significant recruitment activities at educational institutions with substantial 

enrollments of students from various religious and ethnic groups.  

   8. Use of the religious and ethnic media for institutional and employment 

advertising.      
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  Middle Eastern Discrimination after September 11, 2001 

In the aftermath of September 11, hate crimes against individuals of Middle East-

ern descent dramatically increased. Workplace discrimination complaints brought 

by Muslims and those of Middle Eastern descent also rose sharply. From Septem-

ber 11, 2001, to February 2002, the EEOC received 260 such claims, an increase 

of 168 percent over the same period a year earlier. The EEOC even created a spe-

cial classification, “Code Z,” to designate complaints tied to September 11.  23

   Opening scenario 2 exhibits one post–September 11 incident. Further exam-

ples include a California employee who was allegedly fired without explanation 

after being told by her boss not to reveal to anyone that her husband is Palestinian 

and a New York City nurse who was ordered to take some time off and then was 

given a lesser position “for her own safety” after she reported that a co-worker 

threatened to “kill Muslims.”  24

The U.S. Department of Justice (DoJ), through its National Origin Working 

Group, is working proactively to combat civil rights violations against Arab, Sikh, 

and South-Asian Americans, as well as those who are perceived to be members 

of those groups. The initiative is striving to battle against these crimes and dis-

crimination by identifying cases involving bias crimes, conducting outreach, and 

working with other DoJ offices. As of February 2004, the initiative had helped to 

respond to 546 incidents of bias crime alone, resulting in federal charges in 13 

cases with 18 defendants and a 100 percent conviction rate. In one case,  
25   two auto dealerships agreed to pay seven former workers 

$550,000. The suit was filed by workers of Afghani national origin and Mus-

lim faith as a result of harassment they suffered on the job. One worker claimed 

constructive discharge and others suffered retaliation after complaining about the 

harassment.

Issues of concern and questions that have arisen from these cases have centered 

on a few key issues. Employers may not treat workers differently because of their 

religious attire, such as a Muslim   (head scarf). Employers also need to be sen-

sitive to possible instances of ethnic harassment, especially that which may unfairly 

relate to security concerns. Finally, employers may not require individuals of one 

ethnic background to undergo more significant security checks or other preem-

ployment requirements unless all applicants for that position are required to do so. 

In the post–September 11 era, employers actually have a unique opportunity 

to raise awareness of and sensitivity to cultural diversity in the workplace. Elmer 

Johnson, head of the Aspen Institute, which seeks to improve corporate leader-

ship, has stated that corporate leaders should inspire employees and inculcate a 

sense of shared values.  26   Perhaps this can be achieved by reaching out to employ-

ees of Middle Eastern descent who may be experiencing fear of discrimination. 

Jaffe Dickerson, a partner of the Littler, Mendelson law firm, had a client’s Mid-

dle Eastern employee confide that he no longer wants to travel by air or go out 

to clubs after work out of fear of being victimized by bias.  27   Remaining sensi-

tive to such employees’ concerns in job assignments and work-related activities 

is key to their effective resolution. “Quick fixes,” such as compulsory transfer to 
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another position, must be avoided. To further promote a healthy environment at 

work, employers also should consider the post–September 11 issues in diversity 

training.

It should be noted that, under certain limited circumstances, employers may 

reach decisions on the basis of national origin by relying on security require-

ments, where the security requirements are imposed “in the interest of national 

security under any security program in effect pursuant to federal statute or execu-

tive or der.”  28

  Citizenship and the Immigration Reform and Control Act 

As mentioned earlier in this chapter, Title VII’s prohibition against discrimination 

on the basis of national origin does not necessarily prohibit discrimination on 

the basis of citizenship; this only occurs where citizenship discrimination “has 

the purpose or effect” of national origin discrimination or where it is pretext for 

national origin discrimination. In fact, legal aliens (noncitizens residing in the 

United States) are often restricted from access to certain government or other 

positions by statute. For instance, in  29   the Supreme Court held 

that a rule requiring citizenship was valid in connection with certain nonelected 

positions held by officers who participate directly in the formulation, execution, 

or review of broad public policy. This is called the “political function” excep-

tion for positions that are intimately related to the process of self-government. In 

cases where the restricted position satisfies this exception, discrimination against 

legal aliens is permitted.    included for your 

review, is the seminal case by the U.S. Supreme Court in the area of discrimina-

tion on the basis of citizenship. 

The Immigration Reform and Control Act (IRCA),  

does prohibit employers in certain circumstances from discriminating against 

employees on the basis of their citizenship or intended citizenship, and from 

hiring those not legally authorized for employment in the United States. How-

ever, IRCA does allow discrimination in favor of U.S. citizens as against legal 

aliens. While aliens are guaranteed various rights pursuant to the Constitution, 

citizenship confers certain benefits only to those who are citizens and not to 

those who are legal aliens in the United States. For instance, while rights pur-

suant to the National Labor Relations Act and Fair Labor Standards Act are 

provided to citizens and aliens alike, some government-provided benefits are 

limited to citizens. Also, the IRCA allows employers to enact a preference for 

U.S. citizens if the applicants are all equally qualified. Employers may not act 

on this preference if the foreign national is more qualified for the position than 

the U.S. citizen. 

Employers not subject to Title VII’s prohibitions because of their small size 

may still be sufficiently large to be covered by IRCA’s antidiscrimination provi-

sions; those employers with 4 through 14 employees are prohibited from discrimi-

nating on the basis of national origin; and employers with 4 or more employees 

may not discriminate on the basis of citizenship. 
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Two acceptable BFOQs are statutorily allowed under IRCA:

1. English-language skill requirements that are reasonably necessary to the nor-

mal operation of the particular business or enterprise.  

2. Citizenship requirements specified by law, regulation, executive order, or 

government contracts, along with citizenship requirements that the U.S. 

attorney general determines to be essential for doing business with the 

government.    

The main difference between a proof of discrimination under Title VII and 

IRCA is that, in proving a case of disparate impact, Title VII does not require 

proof of discriminatory intent, while IRCA requires that the adverse action be 

knowingly and intentionally discriminatory. Therefore, innocent or negligent dis-

crimination is a complete defense to a claim of discrimination under IRCA. 

 For example, consider a hypothetical firm that is interviewing for customer 

service representatives in their large order-processing department. They require 

all applicants to speak fluent English. Ching Lee applied and was denied employ-

ment due to his accent, which some thought was heavy. It turns out that only 3 

applicants out of 20 of Asian descent obtained jobs at the firm. The employer 

explained to Lee that not many Chinese applicants apply and those who do have 

had strong accents. It claims that customers have complained of not understand-

ing these individuals. Does Lee have a claim under Title VII? Under IRCA? With-

out the showing of knowing and intentional discrimination, the employer could 

survive the IRCA claim if Lee could not prove that it discriminated against him 

intentionally; however, such knowledge and intention are not required under Title 

VII and Lee might prevail in that case.  

   “Undocumented Workers” 
Approximately 12 million undocumented workers make up about 5 percent of the 

U.S. workforce.  30   A section of the IRCA was established to correct an unfair dou-

ble standard that prohibited these individuals from working in the United States 

but permitted employers to hire them. In other words, originally, the unauthorized 

worker had committed a legal wrong, but the employer who hired the worker had 

not! Among other things, IRCA now makes it unlawful for any person knowingly 

to hire, recruit, or refer for a fee any alien not authorized to work. “Knowingly” 

includes that which “may be fairly inferred through notice of certain facts and 

circumstances which would lead a person. . . to know about a certain condition.”  31

Employers are thereby denied the “ostrich” defense where they simply ignore 

obvious evidence to a violation. Employers are instead required to verify all newly 

hired employees by examining documents that identify the individual and show 

his or her authority to work in the United States using a Form I-9. (See  Exhibit 6.3 , 

“INS Employment Form and Document List.”) Further, employers, recruiters, 

and those who refer individuals for employment are required to keep records 

pertaining to IRCA requirements. (For a list of employer responsibilities under 

IRCA, see  Exhibit 6.4 , “Employer Responsibilities under IRCA.”) A violation
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of this provision can mean    for corporate officers so it is not a 

requirement to be taken lightly. 

In 2007, in an effort to further implement these provisions, the Department 

of Homeland Security announced that employers would be required to terminate 

all workers who used false social security numbers, otherwise known as a “no-

match” (based on the 140,000 no-match letters received annually by employers 

from the Social Security Administration notifying them that the names and social 

security numbers of employees do not match the agency’s records). Employers 

were to have 90 days in which to reconcile the no-match letters; if they could not, 

they were going to be forced to fire the worker or to face fines of up to $10,000. 

With an estimated 6 million unauthorized aliens currently employed, the impact 

on both the workforce and the economy would have been monumental, notwith-

standing the claim by the Social Security Administration that 12.7 million of its 

records contained errors that could lead to terminations.  32   The impact in the agri-

cultural industry alone would have been overwhelming, where estimates by the 

growers’ associations place undocumented workers at about 70 percent.  33 How-

ever, only five days before its implementation, a California federal judge issued 

an order blocking the implementation of the no-match letters based on a suit filed 

jointly by the American Federation of Labor and Congress of Industrial Organiza-

tions (AFL-CIO), the American Civil Liberties Union, and the National Immigra-

tion Law Center. In late 2007, the Bush administration suspended its defense of 

the rule, preferring to go back to the drawing board in order to respond to the 

judicial concerns. The implications of this battle will be interesting to explore as 

they play out. 

IRCA also established civil and criminal penalties for hiring illegal aliens. 

Employers are selected at random for compliance inspections under the General 

Administrative Plan (GAP) developed by the Immigration and Naturalization Ser-

vices (INS), the administrative agency charged with some elements of oversight 

of IRCA, along with the Immigration and Customs Enforcement (ICE) Divi-

sion of the Department of Homeland Security. Generally, fines are not imposed 

for paperwork violations alone or for employment of aliens whose illegal status 

was unknown, unless the employer refused to comply or other egregious factors 

existed. However, employers who knowingly employed illegal aliens after receiv-

ing education regarding IRCA, visits, or GAP inspections will receive a Notice 

of Intent to Fine.  34

However, in its October 1999 “Enforcement Guidance on Remedies Available 

to Undocumented Workers,” the EEOC emphasized that workers’ undocumented 

status does not justify workplace discrimination. The EEOC also set forth that 

employers’ liability for monetary remedies irrespective of a worker’s unauthor-

ized status promotes the goal of deterring unlawful discrimination without 

undermining the purposes of IRCA. The EEOC’s position on available reme-

dies is that unauthorized workers are entitled to the same remedies as any other 

worker, including back pay and reinstatement. In fact, a U.S. district court held 

in a 2006 ruling that discovery regarding the immigration status of plaintiffs in 

civil rights cases would be generally prohibited since it would otherwise have 
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Exhibit 6.3 INS Employment Form and Document List

Department of Homeland Security 

U.S. Citizenship and Immigration Services

Form I-9, Employment 
Eligibility Verification

OMB No. 1615-0047; Expires 06/30/08

Please read instructions carefully before completing this form.  The instructions must be available during completion of this form.

ANTI-DISCRIMINATION NOTICE:  It is illegal to discriminate against work eligible individuals. Employers CANNOT 
specify which document(s) they will accept from an employee.  The refusal to hire an individual because the documents have  a 
future expiration date may also constitute illegal discrimination.

Section 1. Employee Information and Verification. To be completed and signed by employee at the time employment begins.
Print Name:    Last First Middle Initial Maiden Name

Address Apt. # Date of Birth 

StateCity Zip Code Social Security #

A lawful permanent resident (Alien #) A

A citizen or national of the United StatesI am aware that federal law provides for 

imprisonment and/or fines for false statements or 

use of false documents in connection with the

completion of this form.
An alien authorized to work until

(Alien # or Admission #)

Employee's Signature Date

Preparer and/or Translator Certification. 

Address

Print NamePreparer's/Translator's Signature

Date

Section 2. Employer Review and Verification. To be completed and signed by employer. Examine one document from List A OR 
examine one document from List B and one from List C, as listed on the reverse of this form, and record the title, number and 
expiration date, if any, of the document(s).

ANDList B List CORList A

Document title:

Issuing authority:

Document #:

Expiration Date 

Document #:

Expiration Date 

and that to the best of my knowledge the employee is eligible to work in the United States.   (State

employment agencies may omit the date the employee began employment.)

CERTIFICATION - I attest, under penalty of perjury, that I have examined the document(s) presented by the above-named employee, that 
the above-listed document(s) appear to be genuine and to relate to the employee named, that the employee began employment on

Print Name TitleSignature of Employer or Authorized Representative

DateBusiness or Organization Name and Address 

B. Date of Rehire A. New Name 

C. If employee's previous grant of work authorization has expired, provide the information below for the document that establishes current employment eligibility.

Document #: Expiration Date (if any):Document Title:

Section 3. Updating and Reverification. To be completed and signed by employer. 

l attest, under penalty of perjury, that to the best of my knowledge, this employee is eligible to work in the United States, and if the employee presented 

document(s), the document(s) l have examined appear to be genuine and to relate to the individual.

DateSignature of Employer or Authorized Representative

Form I-9 (Rev. 06/05/07) N

I attest, under penalty of perjury, that I am (check one of the following): 
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Note: The INS provides document M-274, “A Handbook for Employers,” which can be found at http://www.uscis.gov/
files/nativedocuments/m-274.pdf.

For persons under age 18 who 

are unable to present a 

document listed above:

LISTS OF ACCEPTABLE DOCUMENTS

LIST A LIST B LIST C

2. Permanent Resident Card or Alien 

Registration Receipt Card (Form 

I-551)

7. Unexpired employment 

authorization document issued by 

DHS

1. Driver's license or ID card issued by 

a state or outlying possession of the 

United States provided it contains a 

photograph or information such as 

name, date of birth, gender, height, 

eye color and address

1. U.S. Social Security card issued by 

the Social Security Administration 

9. Driver's license issued by a Canadian 

government authority

1. U.S. Passport (unexpired or expired)

2. Certification of Birth Abroad 

issued by the Department of State 

3. An unexpired foreign passport with a 

temporary I-551 stamp

4. An unexpired Employment 

Authorization Document that contains 

a photograph

(Form I-766, I-688, I-688A, I-688B)

3. Original or certified copy of a birth 

certificate issued by a state, 

county, municipal authority or 

outlying possession of the United 

States bearing an official seal

3. School ID card with a photograph

5. An unexpired foreign passport with 

an unexpired Arrival-Departure 

Record, Form I-94, bearing the same 

name as the passport and containing 

an endorsement of the alien's 

nonimmigrant status, if that status 

authorizes the alien to work for the 

employer

6.   Military dependent's ID card

4.   Native American tribal document

7. U.S. Coast Guard Merchant Mariner 

Card

5.   U.S. Citizen ID Card 

8.   Native American tribal document

6. ID Card for use of Resident 

Citizen in the United States 

10. School record or report card

11.   Clinic, doctor or hospital record

12. Day-care or nursery school record

Illustrations of many of these documents appear in Part 8 of the Handbook for Employers (M-274)

2. ID card issued by federal, state or 

local government agencies or 

entities, provided it contains a 

photograph or information such as 

name, date of birth, gender, height, 

eye color and address

Form I-9 (Rev. 06/05/07) N Page 2

4.   Voter's registration card

5.   U.S. Military card or draft record

Documents that Establish Both 

Identity and Employment 

Eligibility

Documents that Establish

Identity

Documents that Establish

Employment Eligibility

OR AND
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Exhibit 6.4 Employer Responsibilities under IRCA: Do’s and Don’ts

Subject Do Don’t

Completion of Form I-9, 
Section 1

New employees must com-
plete Section 1 in full before 
the end of their first day of 
work if expected to work fewer 
than three days; otherwise 
they have until the end of their 
third day of work. Applies to all 
workers hired to perform labor 
or services in return for wages 
or other remuneration.

Do not require only certain employ-
ees to comply before the end of 
their first day of work.

Completion of Form I-9,
Section 2

Employer must examine proper 
documentation (one from List 
A or one each from Lists B and 
C). Employer must accept the 
documents if they reasonably 
appear to be genuine. This 
must be completed by the end 
of the new employee’s third 
day of work.
Employer must refuse accep-
tance of documents that do 
not reasonably appear to be 
genuine.

Do not accept copies or faxes of 
documents. (Note: The only excep-
tion is for a certified copy of a birth 
certificate.)
Do not require more or different 
documentation than the mini-
mum necessary to avoid an unfair 
immigration-related employment 
practice.
Do not require completion of the 
I-9 in the preoffer stage.

Genuineness of documents 
and reporting

If a document does not reason-
ably appear to be genuine, 
employer may ask for assis-
tance from INS.

[If a document that reasonably 
appeared to be genuine is in fact 
not genuine, the employer will not 
be held responsible by the INS.]

Discovering unauthorized 
employees

Employer should question the 
employee and provide another 
opportunity for review of 
proper I-9 documentation.

If the employee is not able to pro-
vide satisfactory documentation 
after an opportunity to do so, the 
employer should not retain the 
employee.
Do not make threats of reporting 
the employee to the INS in retalia-
tion for discrimination complaints 
or other protected activity.

Discovering false 
documentation

If an employee gains employ-
ment with false documenta-
tion but then later obtains and 
presents proper work autho-
rization, the employer should 
correct the relevant informa-
tion on Form I-9. 

Employers do not have to terminate 
an employee who presents subse-
quent work authorization.
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Subject Do Don’t

Personnel policies regarding 
provision of false information 
to the employer may apply.

“Green cards” Resident Alien card, Perma-
nent Resident card, Alien 
Registration Receipt card, and 
Form I-551 grant permanent 
residence in the United States. 
Proof of this status may expire. 
Alien cardholders must obtain 
new cards. 
Employers should check that 
unexpired “green cards” used 
for Form I-9 appear genuine 
and establish identity of the 
cardholder.

Employers should not accept an 
expired card for purposes of Form 
I-9.
Employers are neither required nor 
permitted to reverify the employ-
ment authorization of aliens who 
have presented one of these cards 
to satisfy I-9 requirements.

Social Security cards For purposes of payroll, 
employers may accept SSA 
cards that bear the restric-
tion “Not Valid for Employ-
ment” from employees who 
satisfy I-9 requirements. Often 
those who initially got such a 
restricted SSA card proceed to 
permanent residence or U.S. 
citizenship.

Employers must not accept 
restricted SSA cards for purposes of 
I-9 requirements.
Employers must not accept Individ-
ual Taxpayer Identification numbers 
for purposes of I-9 requirements.

Retention of I-9 forms Generally, retain during an 
employee’s employment and 
the longer of either three years 
past the hire date or one year 
past the termination date.

While not prohibited from doing 
so, private employers should not 
store I-9 records in employee per-
sonnel files.

Official inspection of I-9 
records

Generally, all I-9 forms of cur-
rent employees must be made 
available in their original form 
or on microfilm or microfiche 
to an authorized official upon 
request.
The official will give employers 
at least three days’ advance 
notice before the inspection.

Employers should not leave prepa-
ration for such an inspection to the 
last minute! Storing I-9 records in 
employee personnel files makes this 
task unduly difficult.

Sources: INS, “IRCA and Employer Sanctions,” http://www.uscis.gov/graphics/aboutins/history/sanctions.htm, last modi-
fied February 28, 2003; INS, “About Form I-9, Employment Eligibility Verification,” http://www.uscis.gov/graphics/howdoi/
faqeev.htm, last modified February 9, 2004; INS, “Frequently Asked Questions about Employment Eligibility,” http://www
.uscis.gov/graphics/howdoi/EEV.htm, last modified February 19, 2003.
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a chilling effect on filings and it could result in “countless acts of illegal and 

reprehensible conduct” being unreported.  35   The National Labor Relations Board 

took a similar position with respect to discrimination based on union activity. 

However, in  36   the U.S. Supreme 

Court held that the NLRB could not award back pay to unauthorized workers 

who had been unlawfully discriminated against for engaging in union-organizing 

activities. According to the Court, to do so would contravene federal immigra-

tion policy embodied in IRCA.    opens the possibility that back pay will 

not be available to unauthorized workers who have been illegally discriminated 

against under Title VII, the Americans with Disabilities Act (ADA), and the Age 

Discrimination in Employment Act (ADEA).  37   The court reviews the pre- 

  history and implications in the    case at 

the end of this chapter.     

Unauthorized workers are particularly vulnerable to threats to report them 

to the INS. In every case in which the employer asserts that the worker is 

unauthorized and the employer appears to have acquired that information  

the worker complained of discrimination, The EEOC will determine whether the 

information was acquired through a retaliatory investigation. If the investigation 

is retaliatory, the employer will be liable for equitable relief as well as monetary 

damages without regard to the worker’s actual work status. However, a worker’s 

unauthorized status may serve as a legitimate reason for an adverse employment 

action, although employers who knowingly employ unauthorized workers could 

not assert this defense in a discrimination claim.  38

The Fair Labor Standards Act also protects unauthorized workers from abuse. 

In a dramatic 2001 case, a group of mostly Mexican workers in New Jersey 

claimed that the operators of a bargain retail chain subjected them to “inhumane” 

working conditions and failed to pay them fair wages and overtime compensa-

tion when performing such tasks as building and stocking new stores. Workers 

generally received $230 for a seven-day workweek of about 12 hours per day, 

which amounted to $2.74 an hour. These workers also were often forced to work 

in stores without heat, access to meals, adequate water, proper ventilation, or ade-

quate bathroom facilities. Bosses also called workers derogatory names.  39   The 

case was settled when the defendants apologized, agreed to ensure future compli-

ance, and agreed to pay damages to the workers.  40

  Alternate Basis for National Origin or Citizenship 
Discrimination: Section 1981 

While it is probably the most popular basis for the claim of discrimination based 

on national origin, Title VII is not the only basis for such a claim. In  
41   the Supreme Court held that 42 U.S.C. § 1981 addressed 

national origin also. In this case, a U.S. citizen who was born in Iraq sued under 

section 1981 alleging discrimination when he was denied tenure. The Court 

held that, though originally designed to prohibit racial discrimination, the law 

Case
5

Case
5
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also applied to “identifiable classes of persons who are subjected to intentional 

discrimination solely because of their ancestry or ethnic characteristics.” The 

requirement for section 1981 actions is that employees show they were discrimi-

nated against because of what they are (in this case, Arabic) and not just because 

of their place of origin or religion. In other words, they must show some nexus 

between their national origin and the major concern of section 1981, their ethnic 

characteristics or race. 

Since   however, several courts have declined to extend section 

1981 to more traditional claims of national origin discrimination. In
42   for instance, plaintiffs sought section 1981 protection on 

the basis of their “Amish ethnic culture.” The court denied the plaintiffs protection 

on this basis, distinguishing a New York case that found Orthodox Jews were indeed 

protected under section 1981. The court in    found that Jews are a distinct race for 

civil rights purposes but did not find the Amish to be a similarly distinct racial group 

and, without evidence that it has an independent, separate ethnic identity beyond reli-

gious observance, they were not protected under section 1981. Interestingly, the court 

was persuaded by the contention that one could fail to “practice” Judaism but still be a 

Jew, while “there is no proof of a similar population of ‘non-practicing’ Amish.” Per-

haps an argument could be made that the door therefore remains open on this issue. 

• While a specific national origin may be a BFOQ, make sure that only individu-
als of that origin can do the specific job since courts have a high standard for 
BFOQs in this area.

• An employee may have a claim for national origin discrimination if the worker 
is simply perceived to be of a certain origin, even if the individual is not, in fact, 
of that origin.

• While English fluency may be required, you are not allowed to discriminate 
because of an accent (unless the accent makes it impossible to understand the 
individual). However, be cautious to evaluate the requirement of the job since 
there may be positions that do not actually require speaking English.

• An employer may not point to customer, client, or co-worker preference, com-
fort, or discomfort as the source of BFOQ.

• If you are a federal contractor, remember that you have additional responsibili-
ties to engage in outreach and positive recruitment activities under the Guide-
lines on Discrimination Because of Religion or National Origin.

• While you are not prohibited from discriminating on the basis of citizenship 
under Title VII, you may be prohibited from discriminating on this basis under 
IRCA. Before instituting a policy, consider the implication of both statutes.

• Recognize the concerns of Middle Eastern employees in the post–September 
11 era: Include the topic of ethnic diversity in any workplace diversity training. 
Intervene promptly on incidents of harassment. Remain sensitive and flexible. 
Refrain from mandatory transfers and other short-term solutions to harassment, 
intimidation, and discrimination.

Management Tips
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If the increases are anywhere near the projections, then entry, development, or 

promotion barriers to full use of the total diversity of the workplace will likely result 

in loss in the business’s effectiveness and productivity. For any business wishing 

to be on the cutting edge, or simply to effectively use its resources and encour-

age the best performance from employees, adherence to Title VII’s requirements 

regarding race and national origin should be viewed as a business imperative and 

not merely as compliance with the law. 

The significance to managers of this protection is there must be a complete 

review of all policies that may have an impact on employees or applicants of 

diverse national origin. As stated above, this impact may not be obvious. 

Employers must be cognizant of the varying needs of employees from differ-

ent backgrounds. For instance, employers may address the perceived problem of 

bilingual employees in a number of ways, such as offering English-as-a-second-

language classes or tutors for semibilingual employees. Not only would this foster 

less isolation and exclusion of the employee, but it also would create greater con-

fidence and less intimidation when the employees are speaking English. This type 

of proactive approach may prevent problems in this area before they emerge.    

      • Title VII, the Civil Rights Act of 1964, makes it an unlawful employment practice 

for employers to limit, segregate, or classify employees in any way that would 

deprive them of employment opportunities based on their national origin. 

   • An employee or applicant must show the following to be successful in a claim 

of discrimination based on national origin discrimination:

     1. The individual is a member of a protected class.  

    2. The individual was qualified for the position at issue.  

    3. The employer made an employment decision against the individual.  

    4. The position was filled by someone not in a protected class.     

   • “National origin” refers to an individual’s ancestor’s place of origin or physi-

cal, cultural, or linguistic characteristics of an origin group.  

   • An employer has a defense against a national origin discrimination claim if 

it can show that the national origin is a bona fide occupational qualification. 

However, in general, this is very difficult to do. An exception to the difficulty 

is the requirement of English fluency, if speaking English is a substantial por-

tion of the individual’s job.  

   • No accommodation of a worker’s national origin is required, as it would be 

required in situations involving disability or religion.  

   • English-only rules applied at all times are presumptively discriminatory, 

according to the EEOC. If the employer is considering an English-only rule, it 

is recommended that the employer should

     1. Consider whether the rule is necessary.  

    2. Determine if the rule is a business necessity.  

 Chapter 
Summary 
 Chapter 
Summary 



    3. Consider if everybody is fluent in English.  

    4. Communicate the rule to employees.  

    5. Enforce t he r ule f airly.     

   • An alternative basis for national origin or citizenship discrimination is 42 

U.S.C. § 1981.  

   • Guidelines on Discrimination Because of Religion or National Origin are fed-

eral guidelines that apply to federal contractors or agencies and impose on 

those employers an affirmative duty to prevent discrimination.  

   • The Immigration Reform and Control Act, unlike Title VII, prohibits, in cer-

tain circumstances, discrimination on the basis of citizenship. The act does 

allow for discrimination in favor of U.S. citizens where applicants are equally 

qualified.  

   • Two statutorily allowed BFOQs under IRCA are

     1. English-language skill requirements that are reasonably necessary.  

    2.  Citizenship requirements specified by law, regulation, executive order, gov-

ernment contracts, or requirements established by the U.S. attorney general.       

1. Which, if any, of the following scenarios would support an employee’s claim of dis-

crimination on the basis of national origin?

   A Dominican chambermaid in a hotel is denied promotion to front-desk duties pri-

marily because of her inability to clearly articulate and to make herself adequately 

understood in English. [  459 F. Supp. 375 

(S.D.N.Y. 1978).]  

       Applicant with a speech impediment is unable to pronounce the letter “r.” The 

applicant therefore often has diffi culty being understood when speaking and is 

denied a position.  

       The owner of a manufacturing facility staffed completely by Mexicans refuses 

employment to a white American manager because the owner is concerned that the 

Mexicans will only consent to supervision by and receive direction from another 

Mexican.  

       An Indian restaurant seeks to fi ll a server position. The advertisement requests 

applications from qualifi ed individuals of Indian descent to add to the authenticity 

of the restaurant. In the past, the restaurant found that its business declined when it 

used Caucasian servers because the atmosphere of the restaurant suffered. An Ital-

ian applies for the position and is denied employment.  

       A company advertises for Japanese-trained managers, because the employer has 

found that they are more likely to remain at the company for an extended time, to 

be loyal and devoted to the fi rm, and to react well to direction and criticism. An 

American applies for the position and is denied employment in favor of an equally 

qualifi ed Japanese-trained applicant, who happens to also be Japanese. 

Chapter-End 
Questions
Chapter-End 
Questions
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2. Hector Garcia, a bilingual Mexican-American, is a salesperson for Gloor Lumber and 

Supply, Inc. Management complimented Garcia’s work on several occasions and gave 

him a $250 bonus at the end of his first year. The company had a rule that the employ-

ees could not speak Spanish on the job (except during breaks) unless they were deal-

ing with customers who could not speak English. On one occasion, Garcia was asked 

a question on the job by another Mexican-American employee, and when he replied 

in Spanish he was discharged. The employer claims Garcia’s infraction of the rule was 

only one of the reasons for his discharge. The employer offered evidence of Garcia’s 

general failure to perform other aspects of his job and claims that the compliments 

and bonus Garcia received were motivational tools used by the company to encourage 

him to perform better, not evidence that he was doing a good job. Garcia claims that 

the English-only rule is discrimination based on national origin. What do you think? 

[   618 F.2d 264 (5th Cir. 1980).]  

   3. Calvin Roach, a native-born American of Acadian descent, was fired by Dresser 

Industrial. Roach claimed that he was fired because of his “Acadian” national origin 

(“Cajun” descent) and his association with Dresser employees of the same origin. 

Employer claims that, since there is not and never was such a country as Acadia, 

employee’s claim of national origin discrimination is not covered under Title VII. Do 

you agree? [   494 F. Supp. 215 

(W.D. La. 1980).]  

   4. In 1998, the Human Resources Director at Colorado Central Station Casino (CCSC) 

implemented a blanket English-only language policy in the housekeeping department: 

any employee caught violating the policy would be disciplined. Housekeeping had the 

highest concentration of Latino employees and, while some employees on staff were 

bilingual, others were monolingual Spanish speakers. The reason offered for imple-

menting the language policy was that a non–Spanish-speaking employee thought that 

other employees were talking about her in Spanish, and CCSC believed that it needed 

the policy in defense for undefined “safety reasons.” Higher-level managers or other 

non–Latino employees would shout “English, English” at the Latino employees when 

encountering them in the halls in order to remind them of the policy. Is this “English-

only” rule in violation of Title VII or is it acceptable? [ 

  No. 01-B-0564 (D. Colo. July 21, 2003).]  

   5. Mamdouh El-Hakem was employed by BJY, Inc., for more than a year. His manager 

repeatedly called Mamdouh, an Arabic employee, “Manny” or “Hank,” instead of his 

given name. His manager explained that he believed that Mamdouh would have a 

more effective opportunity for success with the firm’s clients with a more Western-

sounding name. However, Mamdouh made it clear during his entire time with BJY 

that he objected to the westernization of his name and requested repeatedly that the 

manager call him by his rightful moniker. Mamdouh finally sued for national origin 

discrimination. Does he have a claim? [   415 F.3d 1068 (9th Cir. 

2005).]

   6. Hannoon, a Kuwaiti employee who worked as an information systems manager, 

requested Friday afternoons off to observe weekly Muslim prayer services. His 

supervisor noted in his personnel file, “first week on job requested Fri. off.” In 

fact, Hannoon was permitted to take the time off and to work at other times to 

make up for those afternoons. Hannoon was terminated for poor performance and 
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he filed an action claiming national origin and race discrimination. What flaws can 

you find in his claim? [   84 EPD ¶ 41,370 (8th Cir. 

2003).]  

   7. Samsung Heavy Industries Co. replaced its American national sales manager with 

a Korean executive. The American sales manager filed suit claiming national origin 

discrimination though the countries are both party to the Treaty of Friendship, Com-

merce and Navigation, which would allow this. Is the company nevertheless barred 

by any other prohibition? Does the American manager have a viable claim? [ 

S   72 EPD ¶ 45,262 (7th Cir. 1998).]  

   8. Maria Cardenas, a Latina woman, worked for Aramark as a housekeeper at

McCormick Place convention center for over 20 years. It was a long-standing rule for 

employees that they could not remove any items from a trade show for personal use, 

even if an exhibitor gave them away. Employees found in violation of this rule would 

be immediately fired. In October 2004, Cardenas and a co-worker, Juanita Williams, 

were stopped by a security guard who noticed them carrying food items away from 

a convention that had just ended. Both employees were discharged, but Williams was 

later reinstated because she was a newer employee and allegedly had been told by 

Cardenas that it was okay to take the items in question. Cardenas filed a national ori-

gin discrimination suit against Aramark. What does Cardenas need to show to prove 

that her termination was in violation of Title VII, and how might Aramark defend its 

decision if she states a prima facie case? [   101 FEP Cases 1114 

(N.D. Ill. 2007).]  

   9. Rush Presbyterian requires that employees in all job classifications be able to speak 

and write English. Garcia, a Latino, contends that this rule discriminates against those 

for whom English is not a first language. The court held that, because there was no 

evidence that Latinos had been excluded from Rush’s workforce in greater numbers 

than people of other origins, there was no adverse impact on Latinos. Is this true? 

Couldn’t Latinos have been discouraged from even applying and, therefore, those 

nonapplicants do not appear in the numbers presented in the court? Can you imagine 

that a rule requiring proficiency in English does not have an adverse effect on minori-

ties? [   660 F.2d 1217 (7th Cir. 1981).]  

   10. In 2002, Sami Elestwani worked for Nicolet Biomedical and was a key account man-

ager. He was informed that he would be reassigned due to concerns about his abil-

ity to adequately perform his job because of his Arab heritage. His boss told him 

that the fact that he was Muslim, was from the Middle East, and had to travel exten-

sively to meet with customers were “not good for the company.” Nicolet offered him a 

lower-level position in a different part of the country. When he complained to human 

resources about his boss’s remarks and the reassignment, he was fired. He was subse-

quently replaced by a non-Arab employee. Elestwani sued Nicolet for national origin 

discrimination, claiming that the company wanted to transfer him simply because of 

his religion, ethnicity, and cultural heritage. What result? [ 

 N o. 04- C-0947-S ( W.D. Wis. Aug. 23, 2005) .]        
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Garcia v. Spun Steak Co. 

Defendant, Spun Steak Co., employs 33 workers, 24 of whom are Spanish-speaking. Two of the Spanish-

speakers speak no English. Plaintiffs Garcia and Buitrago are production line workers for the defendant 

and both are bilingual. After receiving complaints that some workers were using their second language to 

harass and to insult other workers, Spun Steak enacted an English-only policy in the workplace in order to 

(1) promote racial harmony, (2) enhance worker safety because some employees who did not understand 

Spanish claimed that they were distracted by its use, and (3) enhance product quality because the USDA 

inspector in the plant spoke only English. The two plaintiffs received warning notices about speaking 

Spanish during working hours, and they were not permitted to work next to each other for two months. 

They filed charges with the EEOC, which found reasonable cause to believe that the defendant had vio-

lated Title VII. The district court found in favor of the employees and Spun Steak appealed. The appellate 

court reversed, finding that Spun Steak did not violate Title VII in adopting the English-only rule.

O’Scannlain, J.

The Spanish-speaking employees do not contend that 

Spun Steak intentionally discriminated against them in 

enacting the English-only policy. Rather, they contend 

that the policy had a on them 

because it imposes a burdensome term or condition of 

employment exclusively upon Hispanic workers and 

denies them a privilege of employment that non-Spanish-

speaking workers enjoy.

The employees argue that denying them the ability to 

speak Spanish on the job denies them the right to cul-

tural expression. It cannot be gainsaid that an individual’s 

primary language can be an important link to his ethnic 

culture and identity. Title VII, however, does not protect 

the ability of workers to express their cultural heritage at 

the workplace. Title VII is concerned only with dispari-

ties in the treatment of workers; it does not confer sub-

stantive privileges. It is axiomatic that an employee must 

often sacrifice individual self-expression during working 

hours. Just as a private employer is not required to allow 

other types of self-expression, there is nothing in Title 

VII which requires an employer to allow employees to 

express their cultural identity.

Next, the Spanish-speaking employees argue that 

the English-only policy has a disparate impact on 

them because it deprives them of a privilege given by 

the employer to native-English speakers: the ability to 

converse on the job in the language with which they 

feel most comfortable. It is undisputed that Spun Steak 

allows its employees to converse on the job. The ability 

to converse—especially to make small talk—is a privi-

lege of employment, and may in fact be a significant 

privilege of employment in an assembly-line job. It is 

Case
1

inaccurate, however, to describe the privilege as broadly 

as the Spanish-speaking employees urge us to do.

The employees have attempted to define the privilege 

as the ability to speak in the language of their choice. A 

privilege, however, is by definition given at the employ-

er’s discretion; an employer has the right to define its 

contours. Thus, an employer may allow employees to 

converse on the job, but only during certain times of 

the day or during the performance of certain tasks. The 

employer may proscribe certain topics as inappropriate 

during working hours or may even forbid the use of cer-

tain words, such as profanity.

Here, as is its prerogative, the employer has defined 

the privilege narrowly. When the privilege is defined at 

its narrowest (as merely the ability to speak on the job), 

we cannot conclude that those employees fluent in both 

English and Spanish are adversely impacted by the pol-

icy. Because they are able to speak English, bilingual 

employees can engage in conversation on the job. It is 

axiomatic that “the language a person who is multilin-

gual elects to speak at a particular time is . . .a matter 

of choice.” The bilingual employee can readily comply 

with the English-only rule and still enjoy the privilege of 

speaking on the job. “There is no disparate impact” with 

respect to a privilege of employment “if the rule is one 

that the affected employee can readily observe and non-

observance is a matter of individual preference.”

The Spanish-speaking employees argue that fully bilin-

gual employees are hampered in the enjoyment of the 

privilege because for them, switching from one language to 

another is not fully volitional. Whether a bilingual speaker 

can control which language is used in a given circumstance 
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is a factual issue that cannot be resolved at the summary 

judgment stage. However, we fail to see the relevance of 

the assertion, even assuming that it can be proved. Title 

VII is not meant to protect against rules that merely incon-

venience some employees, even if the inconvenience falls 

regularly on a protected class. Rather, Title VII protects 

against only those policies that have a impact. 

The fact that an employee may have to catch himself or 

herself from occasionally slipping into Spanish does not 

impose a burden significant enough to amount to the denial 

of equal opportunity. This is not a case in which the employ-

ees have alleged that the company is enforcing the policy in 

such a way as to impose penalties for minor slips of the 

tongue. The fact that a bilingual employee may, on occa-

sion, unconsciously substitute a Spanish word in the place 

of an English one does not override our conclusion that 

the bilingual employee can easily comply with the rule. In 

short, we conclude that a bilingual employee is not denied a 

privilege of employment by the English-only policy.

By contrast, non-English speakers cannot enjoy the 

privilege of conversing on the job if conversation is lim-

ited to a language they cannot speak. As applied “[t]o a 

person who speaks only one tongue or to a person who 

has difficulty using another language than the one spo-

ken in his home,” an English-only rule might well have 

an adverse impact. Indeed, counsel for Spun Steak con-

ceded at oral argument that the policy would have an 

adverse impact on an employee unable to speak English. 

There is only one employee at Spun Steak affected by 

the policy who is unable to speak any English. Even with 

regard to her, however, summary judgment was improper 

because a genuine issue of material fact exists as to 

whether she has been adversely affected by the policy. 

She stated in her deposition that she was not bothered 

by the rule because she preferred not to make small talk 

on the job, but rather preferred to work in peace. Fur-

thermore, there is some evidence suggesting that she is 

not required to comply with the policy when she chooses 

to speak. For example, she is allowed to speak Spanish 

to her supervisor. Remand is necessary to determine 

whether she has suffered adverse effects from the policy. 

It is unclear from the record whether there are any other 

employees who have such limited proficiency in English 

that they are effectively denied the privilege of speaking 

on the job. Whether an employee speaks such little Eng-

lish as to be effectively denied the privilege is a question 

of fact for which summary judgment is improper.

We do not foreclose the prospect that in some cir-

cumstances English-only rules can exacerbate existing 

tensions, or, when combined with other discriminatory 

behavior, contribute to an overall environment of dis-

crimination. Likewise, we can envision a case in which 

such rules are enforced in such a draconian manner that 

the enforcement itself amounts to harassment. In evaluat-

ing such a claim, however, a court must look to the total-

ity of the circumstances in the particular factual context 

in which the claim arises.

In holding that the enactment of an English-only 

while working policy does not inexorably lead to an 

abusive environment for those whose primary language 

is not English, we reach a conclusion opposite to the 

EEOC’s long standing position. The EEOC Guidelines 

provide that an employee meets the prima facie case in 

a disparate impact cause of action merely by proving the 

existence of the English-only policy. Under the EEOC’s 

scheme, an employer must always provide a business jus-

tification for such a rule. The EEOC enacted this scheme 

in part because of its conclusion that English-only rules 

may “create an atmosphere of inferiority, isolation and 

intimidation based on national origin which could result 

in a discriminatory working environment.”

We do not reject the English-only rule Guideline 

lightly. We recognize that “as an administrative interpre-

tation of the Act by the enforcing agency, these Guide-

lines . . .constitute a body of experience and informed 

judgment to which courts and litigants may properly 

resort for guidance.” But we are not bound by the Guide-

lines. We will not defer to “an administrative construction

of a statute where there are ‘compelling indications that 

it is wrong.’”

In sum, we conclude that the bilingual employees 

have not made out a prima facie case and that Spun Steak 

has not violated Title VII in adopting an English-only 

rule as to them. Thus, we reverse the grant of summary 

judgment in favor of Garcia, Buitrago, and Local 115 

to the extent it represents the bilingual employees, and 

remand with instructions to grant summary judgment in 

favor of Spun Steak on their claims. A genuine issue of 

material fact exists as to whether there are one or more 

employees represented by Local 115 with limited profi-

ciency in English who were adversely impacted by the 

policy. As to such employee or employees, we reverse 

the grant of summary judgment in favor of Local 115, 

and remand for further proceedings. REVERSED and 

REMANDED.

Case Questions
1. Do you agree with the contention that denying a group 

the right to speak their native tongue denies them the 

right to cultural expression?
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2. Do employees have a “right” to cultural expression in 

the workplace?

3. Do you agree with the court that an English-only rule 

is not abusive per se to those whose primary language 

is not English? Do you believe that it creates a “class 

system” of languages in the workplace and there-

fore inherently places one group’s language above 

another’s?

Prudencio v. Runyon, Postmaster General, United 
States Postal Service 

A brother and sister of Philippine origin took the U.S. Postal Service (USPS) test, scored high marks, 

and were never hired during a four-year period, while other non-Philippines with lower scores were 

hired. They sued for national origin discrimination. Because the Postal Service could not explain on 

which basis the decision was made not to hire the individuals, the court held that “as a matter of law, ‘no 

reason’ cannot serve as a ‘legitimate, nondiscriminatory reason,’ the plaintiffs’ prima facie showing of 

national origin discrimination remains unrebutted.” The court therefore found in favor of the plaintiffs.

Michael, J.

The plaintiffs, Maritess and Robin Prudencio (“Pru-

dencio”), are brother and sister. Both are of Asian (spe-

cifically, Philippine) origin. In 1989, both took a United 

States Postal Service (“USPS” or “Post Office”) qualify-

ing examination in an effort to secure employment with 

the Post Office. Both of the plaintiffs passed the test; 

Maritess Prudencio received a score of 98.80 out of a 

possible score of 100 and Robin Prudencio got a score 

of 94.00. Upon receipt of such passing scores, the plain-

tiffs were qualified in all respects to be considered for 

employment.

After the test, in May 1989, the Post Office appar-

ently placed job applicants’ names on an eligibility “reg-

ister” in Richmond from which names are drawn as and 

when positions become available at designated branches. 

Names were to be placed on the register in numeri-

cal order by the score each applicant received on the 

qualifying test. When a position opened up, a computer-

generated list of names was to be produced in the order 

of the scores received on the test.

Between 1989 and November 1993, the Post Office 

never contacted the plaintiffs concerning their status 

for potential employment. Although on three separate 

occasions names were drawn, in which Maritess ranked 

within the applicants on three occasions and Robin met 

the scoring on two occasions, the plaintiffs were never on 

the hiring list. Of the four persons hired from the work-

sheet’s list of names all had lower test scores than the 

plaintiffs; three of the persons hired were white, one was 

black, and none was Asian.

Case
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***
The applicants have alleged sufficient facts in their 

complaint to state a claim for discriminatory failure to 

hire. The Prudencios are members of a protected class 

because of their national origin (Philippine); they were 

qualified, by virtue of their high scores on the Post 

Office tests, for the job in the Charlottesville branch 

for which the USPS was seeking applicants; they were 

not hired despite their qualifications; and the positions 

remained open and the USPS continued to seek or accept

applications. The employer filled the positions in ques-

tion with persons of the applicants’ qualifications, but 

from outside the Title VII protected class (i.e., the white 

persons hired). Moreover, in the administrative proceed-

ings below, the Post Office admitted that the plaintiffs 

met all elements of the prima facie test.

The USPS objects . . . that the plaintiffs established 

a prima facie case of national origin discrimination. The 

defendant argues . . . [that] the USPS did not know that 

the Prudencios are of Asian ancestry and, thus, within 

a Title VII protected class. Of course, while knowledge 

of a job applicant’s race by an employer is a prerequi-

site for intentional discrimination, the necessary knowl-

edge (or constructive knowledge) is present here. As 

an initial matter, the Prudencios’ father, possessing the 

same surname, has been employed by the Post Office 

they applied to in Charlottesville for over fifteen years. 

Additionally, the USPS acquired actual notice of the 

Prudencios’ national origin when the plaintiffs per-

sonally appeared before postal employees to take the 
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employment test in 1989 and again in 1993 to request 

copies of the “Individual Applicant Ranking Report.” 

Because the burden of establishing a prima facie case 

of discrimination is not an “onerous” one, and because 

the USPS had either actual or constructive notice of the 

plaintiffs’ protected national origin status, defendant’s 

motion to dismiss or for summary judgment shall be 

denied. The Prudencios make out a classic prima facie 

case of employment discrimination under the 

 paradigm.

The defendant-employer must “articulate some legiti-

mate, nondiscriminatory reason for the employee’s rejec-

tion.” Once a plaintiff has established a prima facie case 

of discrimination, “the employer must respond or lose.”

***
Here, the Post Office attempts to proffer two “legiti-

mate nondiscriminatory reasons” that accounted for the 

omission of the Prudencios’ names from the worksheet 

issued for the Charlottesville branch’s vacancies. One 

such reason is that an administrative or computer error 

of some type in the Richmond office removed the Pru-

dencios’ names from the active list of applicants when 

the registry was automated; the Post Office headquarters 

in Richmond failed to forward the full list of qualified 

applicants to the branch office in Charlottesville where 

the ultimate hiring decision was made. Thus, because the 

Richmond Post Office, for whatever reason, omitted the 

plaintiffs’ names from the registry, the Charlottesville 

branch was operating on a legitimate, nondiscriminatory 

basis when it failed to hire the Prudencios.

The plaintiffs argue, and the court agrees, however, 

that in addition to the above reason’s overly syllogis-

tic logic, the USPS cannot and does not know that an 

innocent error (administrative, computer, or otherwise) 

accounted for the plaintiffs’ exclusion from the Charlot-

tesville job candidates’ list. Indeed, as the Post Office 

itself stated

The Postal Service merely speculate[s] that the omis-

sion of the Plaintiffs’ names from the hiring work 

sheets resulted from administrative or computer 

error. What actually caused the apparent error is not 

known.

In this court’s view, the USPS’s concession that it 

does not know the reason for the exclusion of the plain-

tiffs from the employment candidates’ list is the logical 

and legal equivalent of proffering no reason for the omis-

sion. Because, as a matter of law, “no reason” cannot 

serve as a “legitimate, nondiscriminatory reason,” the 

plaintiffs’ prima facie showing of national origin dis-

crimination remains unrebutted. Under the 

framework, then, the Prudencios are entitled to 

judgment as a matter of law. Judgment GRANTED for 

the Prudencios.

Case Questions
1. Who has to prove a company discriminated against an 

employee or applicant? Do you agree with this?

2. Do you think this was an “honest mistake” by the Post 

Office? If so, how can the Post Office prove that it 

had unintentionally removed the plaintiffs from the 

list?

3. As an employer, what is the best way for you to pro-

tect the company from charges accusing the employer 

of hiring discrimination?

Kang v. U. Lim America, Inc. 

Kang is a U.S. citizen of Korean national origin working for a California corporation called U. Lim Amer-

ica, Inc. All of U. Lim America’s employees shared Korean heritage. Tae Jin Yoon was Kang’s supervisor. 

Yoon subjected Kang and other Korean workers to verbal and physical abuse and discriminatorily long 

work hours. The verbal abuse consisted of Yoon screaming at Kang for up to three hours a day and calling 

him “stupid,” “cripple,” “jerk,” “son of a bitch,” and “asshole.” The physical abuse consisted of striking 

Kang in the head with a metal ruler on approximately 20 occasions; kicking him in the shins; pulling his 

ears; throwing metal ashtrays, calculators, water bottles, and files at him; and forcing him to do jumping 

jacks. Kang began to cut back on the required overtime in order to spend time with his pregnant wife; 

Yoon fired him. Kang filed suit in California state court against U. Lim America and Yoon for national 

origin discrimination and harassment in violation of Title VII and the California Fair Employment and 

Case
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To prevail on his harassment claim, Kang must show: 

(1) that he was subjected to verbal or physical conduct 

because of his national origin; (2) “that the conduct was 

unwelcome”; and (3) “that the conduct was sufficiently 

severe or pervasive to alter the conditions of the plain-

tiff ’s employment and create an abusive work environ-

ment.” Generally, a plaintiff alleging racial or national 

origin harassment would present facts showing that he 

was subjected to racial epithets in the workplace. Here, 

however, Kang alleged that he and other Korean workers 

were subjected to physical and verbal abuse because their 

supervisor viewed their national origin as superior. The 

form is unusual, but such stereotyping is an evil at which 

the statute is aimed. See 

(2001) (holding that a plaintiff proved harassment 

“because of sex” where he was harassed because he 

failed to conform to male stereotypes).

Kang presented evidence that Yoon abused him 

because of Yoon’s stereotypical notions that Korean 

workers were better than the rest and Kang’s failure to 

live up to Yoon’s expectations. On numerous occasions, 

Yoon told Kang that he had to work harder because he 

was Korean; he contrasted Koreans with Mexicans and 

Americans who he said were not hard workers; and 

although U. Lim America employed 50–150 Mexican 

workers, Yoon did not subject any of them to physical 

abuse. This evidence created a genuine issue of material 

fact as to whether Yoon’s abuse and imposition of longer 

working hours was based on Kang’s national origin.

Kang also presented evidence that the physical 

and verbal abuse and long working hours were in fact 

unwelcome. See  (1998) 

(discussing the requirement that the victim perceive the 

environment as offensive).

Kang’s evidence further showed that the verbal and 

physical abuse and discriminatory working hours created 

a work environment that was “objectively offensive . . . 

one that a reasonable person would find hostile or abu-

sive.” “The more outrageous the conduct, the less fre-

quent [sic] must it occur to make a workplace hostile.” 

After considering all the circumstances including the 

frequency and severity of the conduct, the fact that the 

abuse was frequently “physically threatening or humiliat-

ing” and that it unreasonably interfered with Kang’s work 

performance, we conclude that Kang presented evidence 

sufficient to survive summary judgment that Yoon sub-

jected Kang to an objectively hostile environment.

Case Questions
1. Do you agree that harassment because a worker is 

viewed as superior is as unethical or wrongful as 

harassment based on a perception that someone is 

inferior?

2. Does the conduct described seem sufficiently severe 

and pervasive as to constitute harassment under the 

definition? How would you decide if you 

were on the jury?

3. Can you make any argument that the definition 

of sexual harassment and of harassment based on 

national origin should be different?

Espinoza v. Farah Manufacturing Co. 

Cecilia Espinoza, a lawful Mexican alien, applied for a position at Farah Manufacturing’s San Antonio 

Division. She was denied the position, however, as a result of Farah’s policy to hire only U.S. citizens. 

The issue to be decided by the court is whether Title VII’s proscription against discrimination on the 

basis of national origin protects against discrimination on the basis of citizenship. The Court determines 

that it does not.

Case
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Housing Act. The district court granted summary judgment to U. Lim America and Yoon on all Kang’s 

causes of action. Kang appealed. The court of appeals reverses and finds in favor of the plaintiff Kang.

Browning, C.J.
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The term “national origin” on its face refers to the coun-

try where a person was born, or, more broadly, the coun-

try from which his or her ancestors came.

There are other compelling reasons to believe that 

Congress did not intend the term “national origin” to 

embrace citizenship requirements. Since 1914, the 

Federal Government itself, through Civil Service Com-

mission regulations, has engaged in what amounts to dis-

crimination against aliens by denying them the right to 

enter competitive examination for federal employment. 

But it has never been suggested that the citizenship 

requirement for federal employment constitutes dis-

crimination because of national origin. To interpret the 

term “national origin” to embrace citizenship require-

ments would require us to conclude that Congress itself 

has repeatedly flouted its own declaration of policy. 

This Court cannot lightly find such a breach of faith. 

Certainly Title VII prohibits discrimination on the basis 

of citizenship whenever it has the purpose or effect of 

discriminating on the basis of national origin. However, 

there is no indication in the record that Farah’s policy 

against employment of aliens had the purpose or effect 

of discriminating against persons of Mexican national 

origin.

Douglas, J., dissenting

It is odd that the Court which holds that a State may not 

bar an alien from the practice of law or deny employment 

to aliens can read a federal statute that prohibits discrimi-

nation in employment on account of “national origin” so 

as to permit discrimination against aliens.

Alienage results from one condition only: being born 

outside the United States. Those born within the country 

are citizens from birth. It could not be clearer that Farah’s 

policy of excluding aliens is a policy of prefer-

ring those who were born in this country.

Case Questions
1. Which argument, the majority’s or the dissent, do you 

find more compelling?

2. What implications does this case have for hiring prac-

tices in parts of the United States where aliens are 

prevalent?

3. If Espinoza could show that this policy, while arguably 

“facially neutral,” actually impacts people of Mexi-

can origin differently than people of American origin, 

wouldn’t Espinoza have a claim for disparate impact?

Singh v. Jutla & C.D. & R’s Oil, Inc. 

Macan Singh sued his employer, alleging that his employer reported Singh to the Immigration and Natu-

ralization Service (INS) in retaliation for Singh’s filing of wage claim, in violation of Fair Labor Standards 

Act (FLSA). On employer’s motion to dismiss, the District Court held that (1) employee’s filing of wage 

claim was protected activity and (2) employee’s allegations were sufficient to state claim for retaliation.

Breyer, D. J.

Background

Defendant Jutla recruited plaintiff, Macan Singh, to come 

work for him in the United States. Jutla promised plain-

tiff a place to live, tuition for education, and that plaintiff 

would eventually become Jutla’s business partner in his 

corporation, C.D. & R’s Oil, Inc. Plaintiff, in the United 

States illegally, worked for Jutla from approximately 

May 1995 to February 1998 and received no pay.

On January 6, 1999, plaintiff filed a wage claim 

against defendants with the California Department of 

Industrial Relations (“Labor Commissioner”), pursu-

ant to section 98 of the California Labor Code. Plaintiff 

sought unpaid wages and overtime pay for work actually 

performed. After plaintiff filed the claim, Jutla threat-

ened to report him to the Immigration and Naturaliza-

tion Services (“INS”) unless the claim was dropped. 

Jutla also tried to force Singh to sign a written waiver of 
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Marshall, J.
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his claims. Plaintiff, however, refused to submit to Jutla. 

The Labor Commissioner awarded plaintiff $69,633.73. 

Defendants appealed from the Labor Commission’s 

judgment by filing an action in the Alameda Superior 

Court. On February 23, 2001, the first day of the trial, 

the parties settled. In a written agreement signed by both 

parties on May 3, 2001, Jutla agreed to make scheduled 

payments to Singh.

The following day, May 4, 2001, the INS arrested and 

detained plaintiff. Plaintiff has been in INS custody for 

fourteen months. He alleges that defendant Jutla con-

tacted the INS and provided them with information of 

plaintiff ’s status in an act of retaliation.

On March 7, 2002, plaintiff filed a complaint with 

this Court against defendants for retaliation under the 

FLSA and the California Labor Code, requesting declar-

atory, injunctive, and monetary relief.

Discussion

***

II. Pre-Hoffman Law

Defendants contend that under 

plaintiff has no cause of action. 

Before this argument can be addressed, however, it is 

necessary to briefly discuss the relevant law prior to 

In the Supreme Court held that 

undocumented aliens could bring an action under the 

NLRA. Broadly speaking, stands for the propo-

sition that undocumented workers are protected from 

unfair labor practices under the NLRA, and specifically, 

that when the evidence establishes that an employer 

reported the presence of an illegal employee to the INS 

in retaliation for the employee’s protected union activity 

that the alien has a cause of action under section 8(a)(3) 

of the NLRA. The court recognized, however, 

that if there is no specific finding of anti-union animus, 

reporting an undocumented alien employee would not be 

an unfair labor practice.

The Court also recognized that undocu-

mented aliens are “employees” within the meaning 

of section 2(3) of the Act. That provision broadly pro-

vides that “[t]he term ‘employee’ shall include any 

employee,” subject only to certain specifically enumer-

ated exceptions.

The Court reasoned that allowing undocu-

mented workers to bring a cause of action under the 

NLRB furthered the purposes of the NLRA because 

“[i]f undocumented alien employees were excluded from

participation in union activities and from protections 

against employer intimidation, there would be created 

a subclass of workers without a comparable stake in 

the collective goals of their legally resident co-workers, 

thereby eroding the unity of all the employees and imped-

ing effective collective bargaining.” See 

The Court held that application of the NLRA to ille-

gal aliens “helps to assure that the wages and employ-

ment conditions of lawful residents are not adversely 

affected by the competition of illegal alien employees 

who are not subject to the standard terms of employment. 

If an employer realizes that there will be no advantage 

under the NLRA in preferring illegal aliens to legal resi-

dent workers, any incentive to hire such illegal aliens is 

correspondingly lessened.”

The underlying rationale in that the NLRA 

applies to illegal aliens, was extended in 

where the Eleventh Circuit held that the FLSA 

applies to illegal aliens. Applying the  analy-

sis, the court looked to the reasoning behind the FLSA 

and what its objectives were in terms of both legal and 

illegal workers. The court also had to consider the 

Immigration Reform Control Act (“IRCA”) which had 

not yet been passed when the Supreme Court handed 

down The IRCA is a comprehensive scheme 

that made combating the employment of illegal aliens 

in the United States central to the policy of immigra-

tion law. Consistent with  the court held 

that “the FLSA’s coverage of undocumented aliens goes 

hand in hand with the policies behind the IRCA . . . If 

the FLSA did not cover undocumented aliens, employers 

would have an incentive to hire them . . . By reducing the 

incentive to hire such workers the FLSA’s coverage of 

undocumented aliens helps discourage illegal immigra-

tion and is thus fully consistent with the objectives of the 

IRCA. We therefore conclude that undocumented aliens 

continue to be ‘employees’ covered by the FLSA.”



Chapter Six 345

The FLSA’s anti-retaliation provision provides that it 

shall be unlawful for “any person” to “discharge or in any 

other manner discriminate against any employee because 

such employee has filed any complaint or instituted or 

caused to be instituted any proceeding under or related 

to this Act . . .”

In  the 

court denied a motion to dismiss an undocumented 

worker’s FLSA retaliation suit under circumstances vir-

tually identical to the present case. The court concluded 

that “[t]here is no question that the protections provided 

by the FLSA apply to undocumented aliens.” Though 

reporting an illegal alien to the INS is generally encour-

aged conduct because it is consistent with the labor and 

immigration policies established by the IRCA, the court 

in concluded that reporting an illegal alien 

a retaliatory motive was prohibited conduct under 

§ 15(a)(3).

Hoffman

Under  and plaintiff would have a cause 

of action. According to an illegal employee has 

standing to bring a claim under the NLRA for a retal-

iatory reporting due to a protected union activity. The 

extension of in indicates that an illegal 

employee would also have standing to bring an anti-

retaliation claim under the FLSA for protected FLSA 

conduct. Under this pre- line of jurisprudence 

plaintiff would have a cause of action under section 

215(a)(3), as the Northern District found in 

by applying both and specifically to the 

retaliatory act of reporting an undocumented worker’s 

immigration status to the INS.

III. Hoffman

Defendants contend that under plaintiff ’s 

action is barred. Defendants claim that does 

not just merely carve out the particular remedy of back 

pay, but rather, has greater significance in terms of the 

remedies available to an undocumented worker under 

the FLSA. The question before this Court is whether 

has so altered the legal landscape that the 

underlying premises of both and —that 

undocumented workers have the right to particular

remedies—have changed such that plaintiff no longer 

has a cause of action.

does not compel the conclusion that plaintiff 

in this case is precluded from seeking a legal remedy. 

Given the facts in this case, the Court declines to extend 

 to bar plaintiff ’s action.

Hoffman

In the Supreme Court held that back pay is 

not an available remedy for undocumented workers who 

bring claims pursuant to the NLRA. The Court held that 

to award back pay to an illegal alien for years of work 

“not performed” ran counter to the policies underlying 

the IRCA of 1986. does not, however, hold that 

an undocumented employee is barred from recovering 

unpaid wages for work actually performed, nor does it 

preclude other traditional remedies.1 In fact, the Court 

awarded injunctive and declaratory relief.

According to defendants, should be read 

broadly, focusing not simply on the narrow issue of 

whether an undocumented worker is entitled to back 

pay, but rather, defendants’ claim that it should be read 

to indicate that undocumented workers are not entitled to 

a wider array of remedies under the national labor laws. 

Defendants’ argument likens all other forms of relief to 

back pay, thereby extending so that an undocu-

mented worker is precluded from bringing a claim under 

the FLSA’s anti-retaliation provisions.

The Court reaffirmed its holding in 

that undocumented aliens are employees under the 

NLRA. Though prevents an undocumented 

worker from seeking back pay, it does not preclude an 

undocumented worker from seeking form of relief, 

1 Hoffman holds that undocumented employees are enti-

tled to “traditional remedies” under the NLRA: “We have 

deemed such ‘traditional remedies’ sufficient to effectu-

ate national labor policy regardless of whether the ‘spur 

and catalyst’ of backpay accompanies them (Sure-Tan).” 

The remedies awarded in Hoffman included a cease-

and-desist order and the requirement that the employer 

“conspicuously post a notice to employees setting forth 

their rights under the NLRA and detailing its prior unfair 

practices.” Compensatory damages are included in the 

NLRB’s “remedial arsenal.” In determining an appropri-

ate remedy under the NLRA, “the Board draws on a fund 

of knowledge and expertise all its own, and its choice 

of remedy must therefore be given special respect by 

reviewing courts” (Hoffman).   
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as shown through the Court’s granting of both injunctive 

and declaratory relief. While did not address the 

remedies of compensatory and punitive damages, which 

are central here, given the factual circumstances of this 

case and the interplay with national immigration policy, 

the Court declines to extend to bar the remedies 

that plaintiff seeks.

Defendant in this case was not just a knowing employer, 

but allegedly, actively recruited plaintiff to come work in 

the United States. Defendants continued to employ him 

for approximately three years, throughout which they 

were aware of his illegal status.

***

Allowing an undocumented worker to bring an anti-

retaliation claim under the FLSA is consistent with the 

immigration policies underlying the IRCA. Congress 

enacted the FLSA to eliminate substandard working con-

ditions by requiring employers to pay their employees 

a statutorily prescribed minimum wage and prohibiting 

employers from requiring their employees to work more 

than forty hours per week unless the employees are com-

pensated at one and one half times their regular hourly 

rate. Congress enacted the IRCA to reduce illegal immi-

gration not only to eliminate the economic incentive for 

illegal workers to come to this country, but also to elimi-

nate employers’ incentive to hire undocumented work-

ers by imposing sanctions on employers who hire such 

workers. Though the FLSA does not impose sanctions, 

it also discourages employers from hiring such workers 

because it eliminates employers’ ability to pay them less 

than minimum wage or otherwise take advantage of their 

status. As the Court noted, “[i]f the FLSA did not 

cover undocumented aliens, employers would have an 

incentive to hire them. Employers might find it economi-

cally advantageous to hire and underpay undocumented 

workers and run the risk of sanctions under the IRCA.” If 

employers know they have to pay illegal aliens the same 

wage as legal workers, they are far less likely to hire an 

illegal worker and run the risk of subjecting themselves 

to sanctions under the IRCA. As a result, there are fewer 

employment opportunities and therefore fewer incentives 

to enter this country illegally. Admittedly, similar argu-

ments could be used to support the award of back pay, 

which was rejected in Indeed, every remedy 

extended to undocumented workers under the federal 

labor laws provides a marginal incentive for those work-

ers to come to the United States. It is just as true, how-

ever, that every remedy denied to undocumented workers 

provides a marginal incentive for employers to hire those 

workers. The economic incentives are in tension. Given 

this tension, the courts must attempt to sensibly balance 

competing considerations. In this case, the balance tips 

sharply in favor of permitting this cause of action, and 

the remedies it seeks, to go forward. Prohibiting plain-

tiff from bringing this claim under the FLSA would 

provide a perverse economic incentive to employers to 

seek out and knowingly hire illegal workers, as defendant 

did here, in direct contravention of immigration laws. 

Though employers that succumbed to these incentives 

would run the risk of sanctions under the IRCA, that risk 

may be worth taking.2 National labor and immigration 

policy is most appropriately balanced by permitting this 

case to go forward.

Conclusion

Because this Court finds that plaintiff ’s action under 

the FLSA is not barred for the aforementioned reasons, 

defendants’ motion to dismiss is DENIED.

Case Questions
1. In your opinion, is there a conundrum created by legal 

protection of individuals who work in the United 

States illegally? What is your impression of the dicta 

and holding in this case?

2. Is it relevant to your above response that Jutla 

recruited Singh to come work for him in the United 

States?

3. Do you agree with the Court in that protecting 

undocumented aliens by requiring that employers 

treat them the same as other workers will discourage 

illegal immigration?

2   Indeed, it is the employees who face the most signifi-

cant and immediate immigration sanctions.   
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  Chapter 7 
 Gender Discrimination    

  Learning Objectives 

 When you finish this chapter, you should be able to: 

   Recite Title VII and other laws relating to gender discrimination. 

   Understand the background of gender discrimination and how we know 

it still exists. 

   List the different ways in which gender discrimination is manifested in 

the workplace. 

   Analyze a fact situation and determine if there are gender issues that may 

result in employer liability. 

   Define fetal protection policies, gender-plus discrimination, workplace 

lactation issues, and gender-based logistical concerns. 

   Differentiate between legal and illegal grooming policies. 

   List common gender myths used as a basis for illegal workplace 

determinations. 

   Distinguish between equal pay and comparable worth and discuss 

proposed legislation.  

LO2

LO3

LO1

LO4

LO5

LO6

LO7

LO8
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Opening Scenarios

SCENARIO 1

A discount department store has a policy 

requiring that all male clerks be attired in 

coats and ties and all female clerks wear 

over their clothing a smock provided by the 

store, with the store' s logo on the front. A female 

clerk complains to her supervisor that making her 

wear a smock is illegal gender discrimination. Is it? 

Why or why not?

SCENARIO 2

A male applies for a position as a server for 

a restaurant in his hometown. The restau-

rant is part of a well-known regional chain 

named for an animal whose name is a col-

loquial term for a popular part of the female anat-

omy. Despite several years of experience as a server 

for comparable establishments, the male is turned 

down for the position, which remains vacant. The 

applicant is instead offered a position as a kitchen 

helper. The applicant notices that all servers are fe-

male and most are blonde. All servers are required 

to wear very tight and very short shorts, with T-shirts 

with the restaurant logo on the front, tied in a knot 

below their, usually ample, breasts. All kitchen help 

and cooks are male. The applicant feels he has been 

unlawfully discriminated against because he is a 

male. Do you agree? Why or why not?

SCENARIO 3

An applicant for a position of secretary in-

forms the employer that she is pregnant. 

The employer accepts her application but 

never seriously considers her for the posi-

tion because she is pregnant. Is this employment 

discrimination?

Scenario
1

Scenario
3Scenario

2

    Statutory Basis 

 It shall be an unlawful employment practice for an employer— 

(1) to fail or refuse to hire or to discharge any individual, or otherwise to dis-

criminate against any individual with respect to his compensation, terms, condi-

tions, or privileges of employment, because of such individual’s . . . sex [gender]. . . . 

[Title VII of the Civil Rights Act of 1964, as amended. 42 U.S.C. § 2000e-2 (a).] 

 (1) No employer . . . shall discriminate between employees on the basis of sex by 

paying wages to employees . . . at a rate less than the rate at which he pays wages 

to employees of the opposite sex . . . for equal work on jobs the performance of 

which requires equal skill, effort, and responsibility, and which are performed 

under similar working conditions, except where such payment is made pursuant to 

(i) a seniority system; (ii) a merit system; (iii) a system which measures earnings 

by quantity or quality of production; or (iv) a differential based on any other factor 

other than sex. . . . [Equal Pay Act, 29 U.S.C.A. § 206(d).] 

(k) The term “because of sex” or “on the basis of sex” includes, but is not limited 

to, because of or on the basis of pregnancy, childbirth, or related medical condi-

tions; and women affected by pregnancy, childbirth, or related medical conditions 

shall be treated the same for all employment-related purposes, including receipt of 

benefits under fringe benefit programs, as other persons not so affected but similar 

in their ability or inability to work. . . . [Pregnancy Discrimination Act, 42 U.S.C. § 

2000e.]

Note: Reread the Preface regarding the use of gender terminology before reading 

this c hapter.   

LO1LO1
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  Does It Really Exist? 

  What does a group of 25 attorney-mediators have to do with a swimsuit calendar? 

Good question. The Miami-based Florida Mediation Group has probably been 

asking itself that same question ever since it received a good deal of flack for 

having its name emblazoned across one of several themed calendars given away 

as gifts to clients. 

It can be hard to recognize gender discrimination when it plays itself out in the 

workplace. A woman is required by her employer to wear two-inch heels to work. 

Doing so causes her to develop bunions on her feet, which can only be removed 

by surgery. After surgery she is ordered by her doctor to wear flat shoes for two 

months. Her employer refuses to permit her to do so. Left with no alternative, 

she quits. The employer imposes no such requirement or its attendant problems 

on male employees. When you realize that the employer’s two-inch-heels policy 

cost the woman her job and had she been male, this would not have happened, it 

becomes more obvious that the policy is discriminatory. Remember the wires of 

the bird cage. Those wires are probably what the members of the executive board 

of the Miami-Dade chapter of the Florida Association of Women Lawyers were 

thinking of when they registered their objection to the calendar. “We believe this 

type of advertising, whether picturing men or women, does not promote dignity 

in the law and is inappropriate when circulated by an organization that serves the 

legal community.” 

It is not difficult to discriminate on the basis of gender if an employer is not 

sensitive to the issues involved. (See  Exhibit 7.1 , “Gender-Neutral Language?”) 

Once again, as with race discrimination, vigilance pays off. This chapter will 

address gender discrimination in general, including pregnancy discrimination, 

fetal protection policies, and equal pay. Sexual harassment, another type of gen-

der discrimination, will be considered in the next chapter. Gender discrimination 

covers both males and females, but because of the unique nature of the history of 

gender in this country, it is females who feel the effects of gender discrimination 

in the workplace more so than men, and the vast majority of EEOC gender claims 

are filed by women. 

 Women are the single largest group of beneficiaries under affirmative action. 

They seem to be gaining in all facets of life. As we write this, Condoleezza Rice is 

secretary of state. Hillary Rodham Clinton made an unprecedented run for presi-

dent of the United States as the first female candidate with a serious chance of 

winning. Nancy Pelosi is the first female speaker of the U.S. House of Represen-

tatives. Drew Gilpin Faust has taken over as the first female president in Harvard 

University’s 371-year history. Things seem OK. You think to yourself, who would 

be dumb enough to discriminate against women these days? It can be hard to 

believe that gender discrimination still exists when you go to school and work 

with so many people of both genders; you don’t feel like    view gender as an 

issue, and it just seems like everything is OK. However, EEOC reports that gender 

suits account for the second highest percentage of claims brought under Title VII.

LO2LO2
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Exhibit 7.1 Gender-Neutral Language?

Attorney Harry McCall, arguing before the U.S. 

Supreme Court, stated, “I would like to remind you 

gentlemen” of a legal point. Associate Supreme 

Court Justice Sandra Day O’Connor asked, “Would 

you like to remind me, too?” McCall later referred 

to the Court as “Justice O’Connor and gentlemen.” 

Associate Justice Byron White told McCall, “Just 

‘Justices’ would be fine.”

Source: Newsweek  November 25, 1991, p. 17.

Just recently, one of our female masters’ students was told by an employer that 

if she were a man with her qualifications, he would pay her 50 percent more. 

Another was told she would be able to have a full-time job upon graduation in a 

company in which she had experienced a very successful internship, but only if 

she allowed the very prominent president of the company to set her up in an apart-

ment so she could be available to him whenever he wished to have sex with her. 

He was not bothered by the fact that she was married with a child. We are glad 

to report that she did not take him up on his offer. She was, however, put in the 

unenviable position of starting her job hunt all over again and not finding another 

job in her field until five months after she graduated. 

Even professionals can be caught off guard. In 1999 the media reported that 

a gender-discrimination charge that started with eight female stockbrokers at 

Merrill Lynch alleging various forms of gender inequality, particularly economic 

discrimination, had ballooned to 900 women and was still growing. “It’s been a 

flood. I’ve been stunned. We were expecting 200–300 claims, but the calls are still 

coming in,” said one of the lawyers representing the women. 

In 2004, arbitrators determined that it was standard operating procedure at 

Merrill Lynch to discriminate against women. It was the first time a Wall Street 

firm had been found to have engaged in systematic gender discrimination. Merrill

Lynch has spent more than $100 million settling close to 95 percent of the 900 or so 

claims. In subsequent press releases, the firm said this is not an accurate picture of 

the firm today. Unfortunately, that was only the beginning of Wall Street’s gender-

based litigation. Cases continue to be brought by female employees against sev-

eral Wall Street firms for the same types of discrimination that cost Merrill Lynch 

so much. Morgan Stanley settled a gender-bias class action suit for $46 million 

in 2007; Putnam Investments was sued for its “ingrained culture of chauvinism,” 

leading to demotions and firings based on gender; Smith Barney was sued for a 

pattern and practice of gender discrimination against its female financial consul-

tants; and Wall Street bank Dresdner Kleinwort Wasserstein Securities, LLC, was 

sued for $1.4 billion by female employees who alleged they were hired as “eye 

candy,” subjected to  –like antics, passed over for promotions, and 

generally treated like second-class citizens. 

Clearly, Merrill Lynch’s $100 million message was not heard by all. But Wall 

Street is hardly alone. Recent cases have been filed for everything from a female 

animal handler terminated for refusing to expose her breasts to a 300-pound 
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gorilla who had a “nipple fetish”; to a female attorney suing her firm because she 

alleged she was not being paid the same as similarly situated men and there was 

a separate, lower track for female lawyers with children or who took maternity 

leave; to the Clearwater, Florida, Fire & Rescue chief being charged by EEOC 

with gender discrimination for ordering the department’s six female firefighters 

to stay away from structure fires amid reported threats that their male colleagues 

might not protect them; to a man suing in California because there is no conve-

nient, easy, comparable way for him to take his wife’s name when they marry as 

it is for her to take his. Add race to the gender mix and it gets even worse. An 

American Bar Association study on women of color in law firms,  1   commissioned 

after a National Association for Law Placement study found that 100 percent of 

female minority lawyers left their jobs in law firms within eight years of being 

hired, found that 44 percent of the women reported being passed over for desir-

able assignments (compared to 2 percent for white men), 62 percent said they had 

been excluded from formal and informal networking opportunities (compared to 

4 percent of white men), and 49 percent reported being subjected to demeaning 

comments or other types of harassment at their firms. 

Gender equality in the workplace is an ever-evolving area and does not occur 

in a vacuum. The issues in the workplace are only one part of a much larger envi-

ronment of different, often unequal, treatment of individuals based on gender. 

Imagine the swimsuit calendar having bikini-clad males instead of females. Do 

you think it would have been received the same way? Manifestations of gender 

differences in society are the basis for differences in treatment in the workplace. 

They can be as diverse as the group of Massachusetts teens suing the Selective 

Service System arguing it is an unconstitutional violation of the Fifth and Four-

teenth Amendments’ Equal Protection Clause for females not to be subject to the 

draft just as men are, asserting that “If people want women’s rights, they should 

want it wholeheartedly, including for women to have to fight in wars,” to the pro-

test over General Nutrition Center (GNC) dropping women from its GNC Show 

of Strength bodybuilding competition and replacing it with the International 

Federation of Body Builders (IFBB) Pro Figure competition; from males suing 

bars for offering “Ladies’ Night” discounts to women because such promotions 

discriminate against men, to male fans at a major league baseball park suing the 

park for its Mothers’ Day promotion give-away of red net bags only to females 18 

and over. Of course, it goes without saying that gender differences also find their 

way into the workplace through lower pay for women; women being consigned 

to lower-paid jobs (pink-collar jobs); women being hassled, not promoted, or not 

given the same assignments and training as men in jobs traditionally held by men; 

or in men not being hired for traditionally female jobs such as Hooters’ servers. 

New types of gender claims are constantly evolving. In the past few years, at 

least 24 states have passed “contraceptive equity” laws requiring that any health 

plan that provides coverage for prescription drugs also must provide coverage 

for FDA-approved contraceptive drugs. When it was perceived that employers’ 

health plans routinely covered the cost of Viagra for male employees but not the 

cost of birth control for females, which EEOC determined violated Title VII, at 
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least 27 states passed “contraceptive equity” laws requiring that any health plan 

which provides coverage for prescription drugs also must provide coverage for 

FDA-approved contraceptive drugs. As a result of state mandates, the number 

of employers allowing coverage for both tripled from 1993–2002. A 2004 Gutt-

macher Institute report found that by 2002, 86% of employers covered both.2 

The need for lactation facilities for nursing mothers has become a growing area 

of workplace concern. Increasing male employee interest in balancing work and 

family also has found its way into the workplace. The first gender-based Family 

and Medical Leave Act (FMLA) claim involved a new father who won $40,000 

after being denied appropriate FMLA leave to take care of his premature baby 

and seriously ill wife. Within the past few years, in addition to the female coaches 

who have sued for gender discrimination, several male coaches have alleged gen-

der discrimination. For instance, the coach at the University of Pennsylvania won 

his claim of being passed over for crew coach in favor of a female. In 2007, 

EEOC issued guidelines on “caregiver responsibility” discrimination, also known 

as “caregiver bias” or “family responsibility discrimination” (FRD).  3   The EEOC 

issued the guidance because it realized the growing issue of the disparate impact 

that the conflict between work and family had on both male and female employ-

ees (though it noted that since most caregiving responsibilities fall on women, 

such discrimination has a disparate impact on them). That is, because of their 

caregiving responsibilities, women are more likely to suffer adverse employment 

actions taken against them such as diminishing workplace responsibilities, failure 

to promote or train, exclusion from decision-making channels, or other actions 

coming from the idea that if employees have caregiving responsibilities, then they 

are less likely to be dependable, competent employees who can live up to their full 

workplace potential. 

As women have increasingly entered the workforce over the past 40 years 

since passage of Title VII, the focus of claims of gender discrimination have more 

recently shifted away from hiring discrimination toward on-the-job issues such as 

equal pay, promotions, harassment, and pregnancy leave. Eric S. Dreiband, EEOC 

general counsel, recently said this reflects “new issues erupting in a diverse work-

force. As blatant discrimination decreased, other areas like harassment increase.” 

Viewed in this context, it then comes as no surprise that in the past few years, 

in addition to the substantial sums paid out by Wall Street for gender discrimina-

tion, Wachovia Bank reached a settlement with the Office of Federal Contract 

Compliance Programs (OFCCP) to pay $5.5 million for compensation discrimi-

nation against women. Home Depot agreed to pay $5.5 million to resolve a class 

action suit alleging, among other things, gender discrimination in its Colorado 

stores. The Palm Steak House agreed to a $500,000 settlement for failing to hire 

women to wait tables at its 29 restaurants because males, who could make up to 

$80,000 per year, including tips, were viewed as more prestigious. 

Washington is the only state in the country that can boast that it has a female 

governor, both of its U.S. senators are female, four of its nine state supreme court 

justices are female, and roughly a third of its state legislators are female, yet 

Seattle-based aeronautical giant Boeing agreed to pay $72.5 million for gender-

based compensation discrimination against its female employees. A University 
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of California lab agreed to pay $9.7 million to 3,200 women to whom it had paid 

less wages and whom it had promoted less often than male employees. Costco 

Wholesale Corp., with a workforce of 78,000, was sued by about 650 women in 

a class action suit who allege the company did not announce openings for higher-

paying managerial jobs, relying instead on a “tap the shoulder” policy of choosing 

managers. That is, top-level male managers would pick other males for high-level 

positions. Fewer than one in six of Costco’s managers were women, while nearly 

50 percent of its workforce is female. 

Then, of course, there is Wal-Mart, whose size alone puts it nearly in a class 

by itself. With sales of $284 billion for fiscal year 2004, it is the world’s largest 

retailer. More than 70 percent of its hourly sales employees are women. In  

   4   potentially about 1.6 million present and former female 

employees (roughly the population of San Francisco) were certified for a class 

action suit against Wal-Mart for gender bias. The employees allege that Wal-Mart 

systematically mistreats women in a variety of ways, including paying them less 

even though they may have more experience or outrank men, prohibiting women 

from advancing by denying them training, prohibiting them from working in 

departments traditionally staffed by men (positions that usually pay more), and not 

posting all management position openings. Damages could run into the billions if 

Wal-Mart, which denies any wrongdoing, is found liable for gender discrimina-

tion. A study done at the request of the employees’ attorney found that of Wal-

Mart’s top 20 competitors, 56 percent of the managers are women, compared with 

about one-third of that for Wal-Mart. Only about 14 percent of the top managers at 

its 3,000 stores are female. In response to the media surrounding the lawsuit, Wal-

Mart took out more than 100 full-page newspaper ads across the country, outlining 

its wages and benefits and the good the company brings to its communities. 

Let’s take a look at some of the statistics that might underlie these cases to 

see if they support the overall picture. Nearly half the workforce is female. At 

the same time women are nearing the halfway mark in the workforce, they rep-

resent two-thirds of all poor adults. Nearly 80 percent of female employees work 

in traditional “female” jobs—as secretaries, administrative support workers, and 

salesclerks. Statistics show that 16 percent of the females in the workforce are 

employed as professionals but 10 percent of them are actually nurses or K-12 

teachers—traditionally “pink-collar” female strongholds. For instance, 90 percent 

of nurses are women, as are 80 percent of teachers. Paradoxically, a 2004 EEOC 

report  5   found that women have the lowest odds of being managers in nursing 

care facilities. Even though Title VII has been in effect for over 40 years, only 

15 percent of women work in jobs typically held by men (engineers, stockbro-

kers, judges), while fewer than 8 percent of men hold female-dominated jobs 

such as nurses, teachers, or sales clerks. According to the EEOC report, women 

now represent about 36 percent of all officials and managers in private-sector 

employment, a 7 percent increase over the 12-year period examined. On the other 

hand, women are well over 50 percent of the 13 ⫹million U.S. undergraduates 

and earn more doctorates than men, yet it is generally recognized that campuses 

are still predominantly male when it comes to professors, department heads, and 

other high-level administrators.  6   In a historic move in 2004, Susan Hockfield was 
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tapped to be the new president of the prestigious Massachusetts Institute of Tech-

nology. Shortly thereafter, in January 2005, the president of Harvard University, 

Lawrence Summers, created quite a stir when he suggested at an academic confer-

ence that women represent such a small percentage of math and science faculties 

because they lack innate ability in math and science. He subsequently apologized, 

saying, in part, “The human potential to excel in science is not somehow the prov-

ince of one gender or another.” In February 2007, he was replaced by Drew Gilpin 

Faust, the first female president in Harvard’s 371-year history. 

A 2004 study by Stephen J. Rose, an economist at the consulting firm of 

Macro International, Inc., and Heidi I. Hartmann, president of the Institute for 

Women’s Policy Research, found that while the Bureau of Labor Statistics (BLS) 

reports that women earn about 77 percent of men’s pay, over the course of their 

careers, it is actually more like 44 percent   The researchers say the BLS statistics 

consider only full-time, year-round employees—a category only about 25 percent 

of women fit into over the course of their work life—and do not account for the 

roughly 75 percent of those who work only part time at some point and dip in and 

out of the labor force to care for children or elderly parents. When the more accu-

rate reality is used for calculation, the figure becomes 44 percent.  7

A 2007 report by the U.S. Census Bureau found that the median income for 

a male working full time, year-round was $41,965, while for females the median 

was $32,168, or 29 percent less. The gender-based wage gap is present in every 

profession. For instance, female doctors on average earn 58 percent less than 

male doctors. 

The 1991 Civil Rights Act called for the establishment of a Glass Ceiling 

Commission to investigate the barriers to female and minority advancement in 

the workplace and suggest ways to combat the situation. In 1995, the U.S. Depart-

ment of Labor released a study by the bipartisan commission. Findings were 

based on information obtained from independent studies, existing research, pub-

lic hearings, and focus groups. The commission reported that while women have 

gained entry into the workforce in substantial numbers, once there they face all 

but invisible barriers to promotion into top ranks. “Glass ceilings” prevent them

from moving up higher in the workplace. “Glass walls” prevent them from mov-

ing laterally into areas that lead to higher advancement. Research indicates that 

many professional women hold jobs in such areas as public relations, human 

resources management, and law—areas that are not prone to provide the experi-

ence management seeks when it determines promotions to higher-level positions. 

This was further supported by the study by Professor Blumrosen mentioned in the 

previous chapter. 

Segregation by both race and gender among executives and management ranks 

is widespread. A survey of top managers in Fortune 1000 industrial and Fortune 

500 service firms found that 97 percent are white males. As part of their find-

ings, a survey by Korn/Ferry International found 3 to 5 percent of top managers 

are women. Of those, 95 percent are white, non-Hispanic. Further, women and 

minorities are trapped in low-wage, low-prestige, and dead-end jobs, the com-

mission said. It is therefore not difficult to see why, in a    poll of 
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women about “the most important problem facing women today,” job discrimina-

tion won overwhelmingly. 

Our country, like many others, has a history in which women’s contributions 

to the workplace have historically been precluded, denied, or undervalued. Prior 

to the 1964 Civil Rights Act, it was common for states to have laws that limited 

or prohibited women from working at certain jobs under the theory that such laws 

were for the protection of women. Unfortunately, those jobs also tended to have 

higher wages. The effect was to prevent women from entering into, progressing 

within, or receiving higher wages in the workplace. In     8   which 

upheld protective legislation for women and justified them being in a class of 

their own for employment purposes, the U.S. Supreme Court stated that a woman 

must “rest upon and look to her brother for protection . . . to protect her from the 

greed as well as the passions of man.” This is precisely the view our laws took 

until the Civil Rights Act of 1964. 

After women came into the workplace in unprecedented numbers out of neces-

sity during World War II and performed traditional male jobs admirably, it became 

more difficult to maintain the validity of such arguments. This type of protective 

legislation was specifically outlawed by Title VII, and the glass ceiling and walls 

notwithstanding, women have made tremendous strides in the workplace over 

the past 40-plus years since the Civil Rights Act was passed. In evaluating those 

strides, keep in mind that women were virtually starting from scratch since there 

was little or nothing to prevent workplace discrimination before Title VII, so gain-

ing entry into the workplace and the statistics reflected by that should, of course, 

be high. 

Despite the fact that many of the strides made by women were made with 

the help of male judges, employers, legislators, and others, much of the cause of 

the figures is attitudinal. (See  Exhibit 7.2 , “Sexist Thinking.”) Workplace policies 

generally reflect attitudes of management. In a national poll of chief executives at 

Fortune 1000 companies, more than 80 percent acknowledged that discrimination 

impedes female employees’ progress, yet less than 1 percent regarded  

gender discrimination as a goal that their personnel departments should pursue. 

In fact, when the companies’ human resources officers were asked to rate their 

departments’ priorities, women’s advancement ranked last. 

Interestingly enough, while the biggest gains under protective employment 

legislation in the last 40-plus years have been made by women, the truth is, gender 

was not even originally a part of the Civil Rights Act. Gender was inserted into 

the civil rights bill at the last moment by Judge Howard Smith, a southern legisla-

tor and civil rights foe desperate to maintain segregation in the south, who was 

confident that, if gender was included in the bill legislating racial equality, the bill 

would surely be defeated. He was wrong. However, because of the ploy, there was 

little legislative debate on the gender category, so there is little to guide the courts 

in interpreting what Congress intended by prohibiting gender discrimination. To 

date, courts have determined that gender discrimination also includes discrimina-

tion due to pregnancy and sexual harassment, but not because of affinity orienta-

tion or being transgender. 
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Exhibit 7.2 Sexist Thinking

An Esquire magazine poll asked men: ª If you received $1.00 for every sexist thought you had in the 

past year, how much richer would you be today?º  The median answer was $139.50. [We have never 

had a male student who didn’t think the figure should be  much  higher.]

Source: Parade Magazine, December 1991, p. 5.

The goal of a manager, supervisor, human resources employee, or busi-

ness owner is to have workplace policies that maximize the potential for  

employee to contribute to the productivity and growth of the workplace, while 

minimizing or eliminating irrelevant, inefficient, and nonproductive policies 

that prevent them from doing so. The underlying consideration to keep in mind 

when developing, enforcing, or analyzing policies is that, no matter what we 

may have been taught about gender by family or cultural and societal mores, 

gender, alone, is considered by the law as irrelevant to one’s ability to perform a 

job. By law, it is the person’s    to perform,    his or her   that must 

be the basis of workplace decisions. (See  Exhibits 7.3 , “Career Stereotyping,” 

and 7.4, “Gender Myths.”) As we shall see, there may be very limited exceptions 

to this rule if a bona fide occupational qualification (BFOQ) exists. It is not only 

the law, but it is in the best interest of any employer who is serious about maxi-

mizing production, efficiency, and profits, as well as minimizing legal liability 

for workplace discrimination, to recognize that gender discrimination, whether 

subtle or overt, is just plain bad business. After all, workplace turnover, morale, 

and defending against lawsuits cost the employer money, time, and energy bet-

ter spent elsewhere. (See  Exhibit 7.5 , “Discrimination: Bad for Business and 

Employees.”) 

The aim of this chapter is to provide information about obvious gender dis-

crimination and what factors must be considered in making determinations about 

the policies in “gray areas.” This chapter provides the tools to use when devel-

oping, applying, or analyzing policies that may result in gender discrimination 

claims.

  Gender Discrimination in General 

  Title VII and state fair-employment-practice laws regarding gender cover the full 

scope of the employment relationship. Unless it is a BFOQ, gender may not be the 

basis of any decision related to employment. This includes the following, taken 

from actual situations:

   •    for available positions and specifying a particular gender as 

being preferred (see  Exhibit 7.6 , “Pre–Title VII Newspaper Want Ads for 

Females”).

LO3LO3
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Exhibit 7.3 Career Stereotyping

Dear Abby: As I begin my second year of medical 

school, I need some advice on how to respond to 

those ignorant people who assume that, since I 

am female, I am studying to be a nurse. Men and 

women alike are guilty of this.

Please don’t get me wrong, I have just as much 

respect for nurses—they work as hard as some phy-

sicians, but women are seldom given the credit 

they deserve. I once heard this statement: “Oh, 

so you’re in medical school? My sister is a nurse, 

too!”

I cannot tell you how angry this makes me. 

Many of my female classmates also feel this way. 

Do you have a response that expresses our feelings 

without offending the speaker?—Ms. Future Doc-

tor in L.A.

Dear Future Doctor: Anyone who is confused about 

the role of a student in medical school should be 

told that future physicians are trained in medical 

schools, and future nurses are trained in nursing 

schools.

Dear Abby: After reading the letter from “Ms. Future 

Doctor,” I felt the need to write and give another 

view on career sexual stereotypes.

I am 27, a registered nurse for four years, and I 

am a MALE. I am frequently asked, “When will you 

become a doctor?” Or, “You’re doing this just to 

put yourself through medical school, right?” Also, 

“What’s the matter, couldn’t you get into medical 

school?”

When I first started my schooling to become a 

nurse, I considered medical school, but the further I 

got into nursing, the more I enjoyed being a nurse. 

I enjoy comforting a patient in pain, teaching my 

patients about their diseases, and holding the hand 

of someone who is frightened and hurting. These 

feelings are experienced by every nurse, and being 

male did not exclude me from doing them. (Most 

doctors are too busy.) I still work hard being a com-

petent and compassionate nurse.

More males are choosing nursing as a career, 

and we need to shed our preconceived notions 

about who nurses are and what they look like.—

Mr. Nurse in Tampa

Source: “Dear Abby” columns by Abigail Van Buren. Dist. 
by Universal Press Syndicate. Reprinted with
permission. All rights reserved.

• Asking questions on an    that are only asked of one gender. For 

example, for background-check purposes asking the applicant’s maiden name, 

rather than simply asking all applicants if there is another name they may have 

used.

  • Asking questions in an    that are only asked of one gender. For exam-

ple, asking female interviewees if they have proper day care arrangements for 

their children and not asking male interviewees who also have children. Or 

asking female applicants about reproductive plans and not asking males. (Yes, 

people actually do such things. Quite frequently, as a matter of fact.)  

•   for reasons not 

related to their ability or availability for the job. For example, not permitting 

women to work at night or not giving a promotion to a woman because it 

involves t ravel.  

•   one gender for an act for which the other gender is not disciplined. 

For example, chastising a female employee who is late for work because of 

reasons related to her children while not similarly chastising a male employee 
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Exhibit 7.4 Gender MYTHS LO7LO7

Due to the particular historical development of 

gender in our country, there are many myths about 

gender that affect how those of a given gender 

are perceived. Here are some of the myths we 

have actually been told by managers and supervi-

sors. These myths impact how we view employees 

of a given gender in the workplace. See if any are 

familiar.

• Women are better suited to repetitive, fine-

motor-skill tasks.

• Women are too unstable to handle jobs with a 

great deal of responsibility or high pressure.

• Men make better employees because they are 

more aggressive.

• Men do not do well at jobs requiring nurturing 

skills such as day care, nursing, elder care, and 

the like.

• When women marry, they will get pregnant and 

leave their jobs.

• When women are criticized at work, they will 

become angry or cry.

• A married woman’s income is only extra family 

income.

• A woman who changes jobs is being disloyal 

and unstable.

• A woman should not have a job that requires her 

to have lunch or dinner meetings with men.

• Women should not have jobs that require travel 

or a good deal of time away from home.

who is late because of a sick dog, or chastising a female employee for cursing 

but not a male.  

• Providing or not providing    for one gender, while doing so for another. 

For example, requiring all female employees to be trained on word process-

ing equipment, no matter what position they hold in the company, while not 

requiring that males undergo the same training. Or, alternatively, providing 

training opportunities for career advancement to male employees and not to 

similarly situated female employees.  

  • Establishing    specifically designed to give greater senior-

ity to one gender over another. For example, instituting a new seniority sys-

tem that bases seniority on how long an employee has been working for the 

employer, rather than how long the employee has been working in a particular 

department with the intent that, if the employer ever needs to lay off employ-

ees for economic reasons, more males will be able to retain their positions 

because females have been in the workplace a shorter time and thus have less 

seniority.  

•   employees different wages based on gender, though the job one 

employee performs is the same or substantially the same as another. This also 

may violate the Equal Pay Act, which prohibits discrimination in compensation 

on the basis of gender for jobs involving equal skill, effort, or responsibility.  

  • Providing different   for one gender than for another. For example, pro-

viding spouses of male employees with coverage for short-term disabilities, 
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Exhibit 7.5 Discrimination: Bad for Business and Employees

JURY TELLS NBA TO PAY FEMALE 
REFEREE $7.85 MILLION
Read what happened when a female rose to num-

ber two on the list of those in line to officiate in the 

NBA, only to be repeatedly passed over:

Sandra Ortiz-Del Valle sued the National Basket-

ball Association (NBA) for gender discrimination for 

passing her over as a referee, and handed the NBA 

its first discrimination case loss when the federal jury 

awarded Ortiz-Del Valle $7.85 million, $7 million of 

which was punitive damages (the award was later 

reduced by a judge to $350,000). Ortiz-Del Valle 

had dreamed of being an NBA referee for years, but 

kept getting passed over. Despite documents prais-

ing Ortiz-Del Valle as being “very knowledgeable 

about the rules” and having “excellent basketball 

officiating skills,” and although the evaluator said, 

“I would not hesitate to recommend that at some-

time in the near future she be considered to enter 

our training program,” the NBA kept giving her 

varying reasons for denying her the position. The 

NBA denied any discrimination and said she was 

not hired because she failed to upgrade the level 

of competition in her officiating schedule despite 

being asked to, and said she was out of shape. 

Ortiz-Del Valle claimed she had all the qualifications 

to be an NBA referee, including officiating in top 

men’s amateur and professional basketball leagues 

for 17 years. She was the first woman in history 

to officiate a men’s professional basketball game. 

Ortiz-Del Valle said she finally sued after continu-

ously doing everything the league asked of her, and 

not being promoted, then seeing men she trained 

hired by the league. “It was like they kept moving 

the basket,” she said.

Source: Ortiz-Del Valle v. NBA, 42 F. Supp. 2d 334 
(S.D.N.Y. 1999).

including pregnancy, while not providing female employees with similar cov-

erage for short-term disabilities for their spouses, or providing prescription 

coverage for Viagra for men, but not birth control for women.  

• Subjecting one gender to different    For

example, requiring female associates in an accounting firm to dress, talk, or 

act “feminine,” when no comparable requirement is imposed on males aspiring 

to pa rtnership.  

•   the employment of an employee of one gender for reasons that 

would not serve as the basis for termination for an employee of the other gen-

der. For example, terminating a female employee for fighting on the job, when 

males engaged in similar activity are retained.    

Clearly the antidiscrimination provisions are comprehensive. The law is broad 

enough to cover virtually every decision or policy that could possibly be made in 

the workplace. The scope of antidiscrimination laws is intentionally undefined 

so that decisions can be made on a case-by-case basis. Some of the examples 

above are not illegal per se. Rather, they elicit gender or gender-related informa-

tion that can form the basis of illegal gender-based employment decisions—or at 

least make it appear as if that is the case. 

The law takes a case-by-case approach to gender discrimination, so it is 

imperative to know what factors will be considered in analyzing whether gender 
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Exhibit 7.6 Pre–Title VII Newspaper Want Ads for Females

This classified ad excerpt, taken from an actual 

newspaper, is typical of those found in newspa-

pers in the United States before Title VII was passed 

in 1964. For publication purposes, all names and 

phone numbers have been omitted. Title VII made 

it illegal to advertise for jobs based on gender.

ATTRACTIVE, NEAT APPEARING,
RELIABLE YOUNG LADIES

FOR permanent employment as food
waitresses. Interesting work in beautiful
surroundings. Good salary plus tips.
UNIFORMS FURNISHED. Vacation
with pay. Age 21-35 years. For interview
appointment phone…

SETTLED white woman who needs
home to live in.

LADY to run used furniture store on…

GIRL FRIDAY

If you are a qualified executive secretary,
dependable, and would like a solid con-
nection with a growing corporation,
write me your qualifications in
confidence…

A REFRESHING CHANGE
FROM your household chores! Use
those old talents of yours and become a
part-time secretary. You can earn that
extra money you have been needing by
working when you want. XXX has tem-
porary positions open in all locations in
town and you can choose what and
where you want. TOP HOURLY
RATES…NO  FEE

Opening Soon…WAITRESSES…NO

EXPERIENCE NECESSARY
Will train neat, trim, and alert applicants
to be coffee house and cocktail waitress-
es. Apply at once.

CLERK FOR HOTEL
CLERK for medium-size, unusually nice
motor hotel. 6-day wk. Hours 3-11. Ex-
perience not necessary. Must be mature,
neat, and refined. Call…

discrimination has occurred. To the extent that these factors are considered when 

developing or implementing policies, it is less likely that illegal considerations or 

criteria will be used in making workplace decisions and policies. (See  Exhibits 7.7 , 

“Appearance-Based Discrimination,” and 7.8, “On the Lighter Side.”)   

  Recognizing Gender Discrimination 

When analyzing employment policies or practices for gender discrimination, first 

check to see if it is obviously so. See if the policy excludes members of a particu-

lar gender from the workplace or some workplace benefit. An example is a pol-

icy that recently appeared in a newspaper story on local restaurants. One owner 

said that he did not hire males as servers because he thought females were more 

pleasant and better at serving customers.   As     

demonstrates, employers may engage in obvious gender discrimination and claim 

to be unaware of their policies’ negative legal repercussions, even though it is a 

workplace held in high regard such as a fire department.  This case is available at 

the conclusion of the chapter.

Case
1

Case
1
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Exhibit 7.7 Appearance-Based Discrimination

We often discriminate against others without even 

realizing it. Since only those things prohibited by 

law are considered illegal, not all discrimination is 

actionable. However, look at the items below and 

note the gender differences:

• Very attractive men and women earn at least

5 percent more per hour than people with aver-

age looks.

• Plain women earn an average of 5 percent less 

than women with average looks.

• Plain men earn 10 percent less than average 

men.

• Most employers pay overweight women

20 percent less per hour than women of average 

weight.

• Overweight males earn 26 percent more than 

underweight co-workers.

• Of men with virtually identical résumés, the 

taller man will be hired 72 percent of the time.

• Men who are 6 feet 2 inches or taller receive 

starting salaries 12 percent greater than men 

under 6 feet.

• Married men earn, on average, 11 percent more 

per hour than men who have never married.

• White women 65 pounds overweight earn

7 percent less than those of median weight; 

there is little effect of weight on the earnings 

of Hispanic women, none on black women, and 

virtually none on the wages of men.

• Better-looking men get more job offers, higher 

starting salaries, and better raises; good-looking 

women get better raises but not usually better 

jobs or starting salaries.

• Plain women tend to attract the lowest-quality 

husbands (as measured by educational achieve-

ment or earnings potential); beautiful women 

do no better in marriage than average women; 

looks don’t seem to affect men’s marriage 

prospects.

Sources: Taken from The Paranoid’s Pocket Guide, by 
Cameron Tuttle, Chronicle Books, 1997. Reprinted with 
permission; Professors Jeff Biddle and Daniel Hamermesh, 
“Beauty and the Labor Market,” American Economic 
Review 83, no. 1174 (December 1994); John Cawley, Body 
Weight and Women’s Labor Market Outcomes 2, no. 1, 
Joint Center for Poverty Research, 2000.

Not all cases may be as easy to recognize as gender discrimination when making 

workplace decisions or policies. (See  Exhibit 7.9 , “Illegal or Unfair?”) It is easier 

to realize there is gender discrimination when the policy says “no women hired as 

guards” than when, as with the      case (given at the end of the 

chapter), there is a policy, neutral on its face, saying all applicants must meet certain 

height and weight requirements to be guards, yet due to their genetic differences 

statistically, most women do not generally meet the requirements. In the  

case, for the first time, the U.S. Supreme Court was faced with whether Title VII’s 

gender discrimination provision applied to the seemingly neutral criteria of height 

and weight restrictions, which had long been an accepted basis for screening appli-

cants for certain types of jobs such as prison guards, police officers, and firefight-

ers, even though there was little or no legitimate reason for the criteria. The Court 

decided that Title VII did, in fact, apply to such facially neutral policies when they 

screened out women (later cases extended this standard to shorter and slighter 

ethnicities as well) at an unacceptable rate and were not shown to be directly

correlated to ability to do the job.     

Case
2

Case
2
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Exhibit 7.8 On the Lighter Side*

Women are often accused of being humorless 

when it comes to gender issues. While the issue of 

gender discrimination is far from funny, it doesn’t 

mean we can’t laugh at ourselves. To wit, the fol-

lowing e-mail:

IS YOUR COMPUTER A HE OR A SHE?
A college professor who was previously a sailor was 

very aware that ships are addressed as “she” and 

“her.” He often wondered [by] what gender com-

puters should be addressed.

To answer that question, he set up two groups 

of computer experts. The first was composed of 

women, and the second of men. Each group was 

asked to recommend whether computers should 

be referred to in the feminine gender, or the mas-

culine gender. They were asked to give four reasons 

for their recommendations.

The group of women reported that the comput-

ers should be referred to in the masculine gender 

because:

 1. In order to get their attention, you have to turn 

them on.

 2. They have a lot of data, but they are still 

clueless.

 3. They are supposed to help you solve problems, 

but half the time they are the problem.

 4. As soon as you commit to one, you realize that 

if you had waited a little longer, you could have 

had a better model.

The men, on the other hand, concluded that 

computers should be referred to in the feminine 

gender because:

 1. No one but the Creator understands their inter-

nal logic.

 2. The native language they use to communicate 

with other computers is incomprehensible to 

everyone else.

 3. Even your smallest mistakes are stored in long-

term memory for later retrieval.

 4. As soon as you make a commitment to one, you 

find yourself spending half your paycheck on 

accessories for it.

* Thanks to Dr. Andy Walters, Northern Arizona
University. Used with permission.

  “Gender-Plus” Discrimination 

  There are some situations in which the employer may permit the hiring of women 

but not if there are other factors present—for example, no hiring of women who 

are pregnant, are married, are over a certain age, have children under a certain 

age, or are unmarried with children. This is    “gender-plus” discrimination.    Of 

course, the problem is that such policies are not neutral at all because males are 

not subject to the same limitations. (See  Exhibit 7.10 , “Breast-Feeding: A Gender-

Plus Issue?”) 

    The   case, included at the end of the chapter, 

was the first Title VII case to reach the U.S. Supreme Court and is still widely 

cited.   provides insight into the considerations the Court will use 

in deciding gender-plus discrimination cases. Probably even more insightful is 

the dissent in the   case filed by Justice Thurgood Marshall. The 

Court evidently took Justice Marshall’s dissent seriously because in the years 

after   the Court has not permitted BFOQs to be used in the way 

“gender-plus” 
discrimination
Employment discrimi-

nation based on gender 

and some other factor 

such as marital status or 

children.

“gender-plus” 
discrimination
Employment discrimi-

nation based on gender 

and some other factor 

such as marital status or 

children.

LO5LO5

Case
3

Case
3
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Exhibit 7.9 Illegal or Unfair?

Several courts have wrestled with the issue of what 

constitutes gender discrimination under Title VII. 

One issue that has arisen several times is whether 

it is illegal gender discrimination under Title VII if 

a female who is having a relationship with a super-

visor receives a job or promotion over a qualified 

male who applies for the position. In Womack v. 

Runyon, 77 FEP Cases 769 (11th Cir. 1998), Paul 

Womack, having excellent credentials, experience, 

and training, applied for a carrier supervisor posi-

tion in Waycross, Georgia. He was unanimously 

selected as the best-qualified candidate by a 

review board, but O. M. Lee, the newly appointed 

postmaster of Waycross, instead appointed Lee’s

paramour, Jeanine Bennett. In rejecting Womack’s 

Title VII claim of gender discrimination, the court 

held that Title VII did not cover claims of favoritism, 

saying that such decisions may not be fair, but they 

are not illegal under Title VII. According to an EEOC 

policy guidance, “Title VII does not prohibit . . .

preferential treatment based upon consensual 

romantic relationships. An isolated instance of 

favoritism toward a paramour . . . may be unfair, 

but it does not [amount to] discrimination against 

women or men in violation of Title VII, since both 

[genders] are disadvantaged for reasons other than 

their genders.”

he warned against. Keep in mind that, while BFOQs are permitted as a lawful 

means of discriminating based on gender, they are very narrowly construed. The 

employer is under a heavy duty to show that the gender requirement is reasonably 

necessary for the employer’s particular business.   

Exhibit 7.10 Breast-Feeding: A Gender-Plus Issue?

A federal judge in New York dismissed a gender 

discrimination and disability suit brought by Alicia 

Martinez, a cable television producer, alleging that 

after returning from maternity leave, her employer, 

MSNBC cable, failed to provide her with a “safe, 

secure, sanitary and private” place to pump breast 

milk during work breaks and harassed her for com-

plaining. Martinez v. NBC, Inc. and MSNBC, 49 F. 

Supp. 2d 305 (S.D.N.Y. 1999).

Regarding the ADA claim, Judge Kaplan said it 

was “preposterous to contend a woman’s body is 

functioning abnormally because she is lactating.” 

As to the Title VII claim, the court said this was not 

“sex plus” discrimination because “to allow a claim 

based on sex-plus discrimination here would elevate 

breast milk pumping—alone—to a protected sta-

tus,” and that could only be done by Congress. It 

was not plain gender discrimination under Title VII

because “the drawing of distinctions among per-

sons of one gender on the basis of criteria that are 

immaterial to the other, while in given cases per-

haps deplorable, is not the sort of behavior covered 

by Title VII.”

Note that a similar argument was struck down 

by Congress in enacting the Pregnancy Discrimi-

nation Act, where the court determined it was 

not illegal gender discrimination to treat pregnant 

employees differently, since only females could 

become pregnant. Keep an eye on what happens 

with breast-feeding in the workplace. Some states 

(e.g., California) have already enacted laws provid-

ing protection for nursing mothers and others are 

considering legislation. Even in the absence of leg-

islation, many employers are taking this issue quite 

seriously and creating policies to address lactation.
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  Gender Issues 

  As we have seen, many issues are included under the umbrella of illegal gender 

discrimination. Following are some that are most prevalent. Keep in mind that 

many things we take for granted and dismiss as “that’s just the way things are” 

  be illegal in the workplace. That is what Justice Marshall alluded to in his 

dissent in the Phillips case, which has been fully accepted by subsequent courts. 

It is extremely important to keep this in mind as managers make workplace deci-

sions and to guard against letting such thoughts be the basis of illegal Title VII 

decisions that result in employer liability.  

   Gender Stereotyping 
Much discrimination on the basis of gender is in some way based on    gender
stereotypes.    That is, workplace decisions are based on ideas of how a particular 

gender should act or dress, or what roles they should perform or jobs they should 

hold. An employer may terminate a female employee who is too “abrasive,” or not 

hire a female for a job as a welder because it is “men’s work.” Stereotypes gener-

ally have little or nothing to do with an individual employee’s qualifications or abil-

ity to perform. Workplace decisions based on stereotypes are prohibited by Title 

VII. (See  Exhibits 7.5 , “Discrimination: Bad for Business and Employees”; 7.11,

“Stereotyped Humor”; and 7.12, “Stereotypes.”) 

As      (included at the end of the chapter) demon-

strates, stereotyping frequently leads to actions that form the basis of unnecessary 

liability for the employer. It is senseless for employers to allow managers and 

supervisors who hold such views to cause liability that costs the entire company 

unnecessary loss of revenue. Gender stereotyping began as stereotyping about 

females, but recent cases also have used the    case to prohibit 

gender stereotyping of males, particularly as it relates to effeminacy. See the 

  case in the affinity orientation chapter.  

  Grooming Codes 
The issue of gender stereotypes may be closely linked to that of grooming codes 

since the issue often arises in a gender context (e.g., men being prohibited from 

wearing earrings at work or women being required to wear makeup). Courts rec-

ognize that employers need to be able to control this aspect of the workplace, and a 

good deal of flexibility is permitted. As   

 (included at the end of the chapter) demonstrates, Title VII does not pro-

hibit an employer from using gender as a basis for reasonable grooming codes. 

Note, however, that we here address grooming codes only in the context of 

gender discrimination. The more recent workplace issues of, for example, appli-

cants or employees with numerous body piercings, tattoos, and the like is gen-

erally not a gender issue but, rather, one of pure dress code–based appropriate 

business attire. Again, employers are given a good deal of leeway in setting work-

place dress codes. The codes can be pretty much whatever the employer wants, 
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Exhibit 7.11 Stereotyped Humor

“Hey, didja hear the one about the blond bimbo?” 

Well, you won’t hear it here. Whether or not jokes 

playing on stereotypes of women make you laugh, 

they might affect your judgments of women. About 

100 male and female college students who heard 

sex-stereotyped jokes before watching female lec-

turers later rated the women in a more stereotyped 

fashion than did students who heard nonsexist jokes. 

“This study suggests we should be on guard about 

[stereotyped humor],” says co-author Christine

Weston, Boston University.

Source: USA Today, August 24, 1993, p. D-1.

unless a policy violates law such as being illegally discriminatory on the basis of 

gender. In making this determination, employers can use reasonable standards of 

what is generally thought to be male- or female-appropriate attire in a business 

setting. That is why in the    case it is permissible under Title VII for 

an employer to prohibit males from wearing earrings, for instance, even though 

females are permitted to wear them. 

Courts also have upheld grooming codes that required, among other things, 

male supermarket clerks to wear ties, female employees to not wear pants, a 

female attorney to “tone down” her “flashy” attire, and male and female flight 

attendants to keep their weight down. Not permitted were a weight restriction 

policy applied only to the exclusively female category of flight attendants, but 

not the category of male directors of passenger service, when both were in-flight 

employees. Also not permitted was requiring male employees to wear “normal 

business attire” and women to wear uniforms, though both performed the same 

duties. The court found “there is a natural tendency to assume that the uniformed 

women have a lesser professional status than their male colleagues attired in nor-

mal business clothes. This is the basis for   opening scenario 1, and the reason 

the female clerk made to wear the smock would have a viable claim for gender 

discrimination. The wearing of the smock (picture the loose-fitting coverall-type 

button-down overdress that hairdressers often wear) may seem like a small thing 

to you, and you might say to yourself, “What’s the big deal? Why would anybody 

complain about such a little thing?” Think back to the wires of the cage. It is not 

the smock itself that presents the problem. Rather, as the court said above, it is 

how that smock positions the employee to be perceived in the workplace. That 

perception is a large part of what happens in that employee’s worklife, affecting 

whether that employee receives promotions, training, raises, and so on. When you 

think of business attire (keep in mind that the males with the same jobs were 

required to wear the “normal business attire” of coats and ties), a smock does not 

generally come to mind. If both genders were performing the same job, a female 

wearing a smock would not qualify as comparable to a male wearing a coat and 

tie. If you think she would, just turn the facts around and require the males to 

wear the blousy-looking smock and the females to wear “normal business attire.” 

Scenario
1

Scenario
1
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Exhibit 7.12 Stereotypes

Do any of the stereotypes below, taken from actual 

cases, sound familiar? Note that they are not lim-

ited to gender.

• “Older employees have problems adapting to 

changes and to new policies.”

• One had to be wary around “articulate black 

men.”

• Would not consider “some woman” for the 

position, questioned plaintiff about future preg-

nancy plans, and asked whether her husband 

would object to her “running around the coun-

try with men.”

• Female employee who spent time talking to 

other black employees was becoming “the black 

matriarch” within the company.

• A lesser job position was sufficient for women 

and no woman would be named to the higher 

position.

• If it were his company, he would not hire any 

black people.

• He was “not going to hire a black leasing 

agent.”

Not the same picture, is it? And when you think of who should get a promotion, 

the employee in the smock probably doesn’t come to mind. Like the wires, each 

requirement, in and of itself, may not make a big difference, but taken together, 

the policies create a picture that is likely to keep the female employee on the low 

end of the workplace ladder and be more likely to lead to unnecessary litigation. 

As a managerial exercise for yourself, try to think of why the employer would 

have required the smock. Why not require it for all employees if they really are 

all the same? What is the difference between males wearing them and females 

wearing them? Once you come up with a reason, ask yourself if it makes sense. 

Chances are, it doesn’t. For instance, if the smock was required to keep the 

employees’ clothes clean, then why not protect the clothing of males also? 

Being able to see and really understand the smock case goes a long way toward 

being able to truly grasp the big picture of how gender discrimination works and 

how you can think about avoiding liability for it in the workplace when faced with 

your own situations as a manager. 

A gender-based grooming policy that subjects one gender to different condi-

tions of employment also would not be allowed, for instance, where the scant 

uniform the female lobby attendant was required to wear made her the object of 

lewd comments and sexual propositions from male entrants,  9   or where a man-

ager required female employees to wear skirts when the “head honcho” visited 

because he “liked to look at legs.” It is not a defense for an employer to argue 

that the employee knew about the grooming code when he or she came into the 

workplace. If the code is illegal, it is illegal, period. Agreeing to it makes it no less 

so, particularly given the unequal bargaining positions of the employer and job 

applicant/employee. 

An interesting case arose when Harrah’s Casino in Reno, Nevada, instituted a 

new dress code that required female employees to wear makeup. The “Personal 
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Best” program “specified the makeup as foundation or powder, blush, lipstick and 

mascara, applied precisely the same way every day to match a photograph held 

by the supervisor.” The only requirement for men was that they not wear makeup 

of any kind and keep their hair and nails trimmed. Darlene Jespersen, a bartender 

who had been employed by the casino for 21 years and had an excellent work his-

tory, was “highly offended she had to doll herself up to look like a hooker.” She 

was terminated for failing to comply with the policy. Jespersen argued that the 

cosmetics cost hundreds of dollars per year and took a good deal of time to apply 

and therefore created an unequal burden on female employees. In 2004, the Ninth 

Circuit Court of Appeals upheld the policy, saying “there is no evidence in the 

record in support of [Jespersen’s] contention that cosmetics can cost hundreds of 

dollars per year and that applying them requires a significant investment of time.” 

Can you reconcile the court’s position with that of the U.S. Supreme Court in the 

  decision, which held that gender stereotyping violated Title VII?

Remember that the Court found gender discrimination when, among other things, 

Hopkins was told she must “walk more femininely, talk more femininely, dress 

more femininely, wear make-up, have her hair styled and wear jewelry.” The 

Ninth Circuit said its decision did not run afoul of    because 

  did not address the specific question of whether an employer 

can impose sex-differentiated appearance and grooming standards on its male and 

female employees (presumably because the more direct issue before the Court 

was Hopkins’s assertive/aggressive behavior, which her employers used as a large 

part of their rejection of her as a partner). 

    The full Ninth Circuit reheard the case again   (i.e., with all the judges 

present, not just a three-judge panel) in in

2005 and issued its decision in 2006. What do you think the court decided? If 

you’re scratching your head after reading the case given at the end of the chapter, 

you are not alone. The decision caused a great deal of controversy.  

  Customer or Employee Preferences 
 Frequently an employer uses gender as a basis for assigning work because of the 

preference of customers, clients, or other employees. Often the work to which 

one gender is not privy presents a loss of valuable revenue or a professionally 

beneficial opportunity for that employee. Such considerations may be formidable 

in client-driven businesses such as law, brokerages, accounting, sales, and other 

professions. If a customer does not wish to have a female audit his or her books, 

can her accounting firm legally refuse to let her service the client? Is an employer 

in violation of Title VII if the employer does not permit an employee of a certain 

gender to deal with a customer because the customer does not wish to deal with 

someone of that gender and the employee is thereby denied valuable work experi-

ence or earning potential? What if male employees on a construction site don’t 

want a female to work with them? 

The answer is yes, the employer is in violation of Title VII and can be held 

liable to the employee for gender discrimination. Customer preference is  a

Case
6

Case
6



368 Part Two 

legitimate and protected reason to treat otherwise-qualified employees differently 

based on gender. 

Hooters is an Atlanta-based restaurant chain known for its buffalo wings and 

scantily clad (very short shorts and T-shirts tied around the middle, revealing a 

bare midriff), generally well-endowed, female servers. It came to light that Hoot-

ers refuses to hire males as servers. The conventional wisdom is that despite 

Hooters’ claims that it is a family restaurant and “Hooters” refers to its owl logo, 

“Hooters” is a not-so-subtle reference to female breasts, and the servers are as, 

or more, important than the food it serves. This is further supported by the serv-

ers’ outfits, the fact that Hooters is known for its “Hooters’ Girls,” complete with 

pin-up calendars and a 10-page   magazine spread, and its “more than a 

mouthful” logo, which few believe refers to chicken wings or owls. 

Hooters alleges that customers want only female servers. In 1996, Hooters 

launched a “no to male servers” billboard campaign featuring husky male servers 

clad in the Hooters’ attire. Today, Hooters’ serving staff is still female, despite 

the lawsuits brought by EEOC and class action suits by males in Chicago and 

Maryland. Hooters has chosen to settle cases rather than litigate them, which, of 

course, it has the right to do as long as it is willing to foot the bill. 

The Hooters situation is the basis for   opening scenario 2. Not a semester goes 

by that one of our students doesn’t ask how Hooters can “get away with” hiring 

only female servers. The short answer is, it can’t. At least not legally, in its present 

incarnation. Hooters has the right to use gender as a BFOQ to protect its female-

only server policy if it can show that the gender of its servers is a bona fide 

occupational qualification reasonably necessary to the particular job done by the 

servers. For instance, the BFOQ would be defensible if Hooters declared itself to 

be in the business of entertainment by use of its servers—rather like Playboy Club 

bunnies. It has chosen, instead, to classify itself otherwise. This means either gen-

der can serve its food and its female-only server policy violates Title VII’s pro-

hibition against gender discrimination. The way Hooters “gets away with” hiring 

only female servers is to settle lawsuits brought by males challenging its exclu-

sionary policy. Obviously, (1) Hooters does not want to classify itself as adult 

entertainment and allow the BFOQ defense and (2) Hooters has concluded that it 

is worth more to them to keep its female-only server policy and settle claims by 

male applicants than to change its policy. Again, that approach is something it has 

every right to take as long as it is willing to foot the bill for that choice. To see the 

fine line Hooters walks in trying to characterize itself to avoid liability, visit their 

Web site and read the “about Hooters” section. 

This issue of customer preference may cause special problems now that the 

Civil Rights Act of 1991 applies Title VII to U.S. citizens employed by American-

owned or controlled companies doing business outside the United States. An 

employer in a country whose mores may not permit women to deal with men 

professionally must still comply with Title VII unless doing so would cause 

the company to actually violate the law of the country in which the business is 

located.

Scenario
2
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  Logistical Considerations 
In some workplaces, males and females working together can present logistical 

challenges; for instance, female sports reporters going into male athletes’ locker 

rooms, female firefighters sleeping at a fire station, or lack of bathrooms at a con-

struction site. This issue arose in the context of construction workers in the    

  case, which is included at the conclusion of the chapter, when a female 

employee was told to use the same portable toilet as males. The court determined 

that the unclean (to put it mildly) toilets presented different challenges to males 

and females, resulting in gender discrimination. Note how the employer can take 

little for granted in making workplace decisions, as even the seemingly smallest 

decisions can be the basis of a time-consuming and expensive lawsuit. 

A growing logistical concern in recent years has been the matter of female 

employees breast-feeding or expressing their milk at work. While the benefits 

of breast-feeding are clear as providing the best means of giving infants, among 

other things, natural immunities and nutrients, women who needed to, or chose to, 

return to work before their babies were weaned from the breast had little means 

of continuing to provide them with the benefits of their milk when they were not 

available to feed them. It was even illegal in many states to breast-feed in public. 

In 2006, a national “nurse-in” was held to protest the treatment of Emily

Gillette of Santa Fe, New Mexico. Gillette was sitting aboard a Freedom Airlines 

(a regional airline for Delta) plane that was three hours late in taking off, when she 

began to breast-feed her daughter. A flight attendant who told Gillette that Gillette 

was offending her had Gillette removed from the plane when Gillette refused to 

cover herself with a blanket. Now, at least 39 states have passed lactation laws that 

make it permissible for women to breastfeed in public places without being cited 

for public indecency (see  Exhibit 7.10 , “Breast-Feeding: A Gender-Plus Issue?”), 

federal legislation was reintroduced by U.S. Rep. Carolyn Maloney in May 2007 

to amend the Civil Rights Act of 1964 to protect breast-feeding and provide tax 

incentives to businesses that establish lactation areas (Breastfeeding Promotion 

Act), and a growing number of employers have provided lactation rooms for 

employees to be able to express milk at work and a means to keep it cool while 

until they can take it home. 

Initially women were consigned to workplace bathrooms when they needed to 

express milk and had no or inadequate refrigeration facilities to store the milk they 

cooled and bottled for their breastfeeding babies. Of course, the idea of express-

ing their milk in a public restroom was less than ideal. With lactation rooms and 

refrigeration facilities, female employees are able to have privacy and a safe, pri-

vate place to take care of this issue. A popular route recently is for the employer to 

draw up a lactation agreement setting forth the parameters of the workplace lacta-

tion provisions, and the responsibilities of both the employer and the employee, 

and have the employee understand and sign it. 

Employers may not forgo hiring those of a certain gender because of logisti-

cal issues unless it involves an unreasonable financial burden—usually a matter 

difficult for an employer to prove. These challenges must be resolved in a way 
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that does not discriminate against the employee based on gender. Generally it 

is not exceedingly difficult, although it may take thinking about the workplace 

in a different way. In one situation, the employer said he could not hire females 

because there was only one restroom on the premises. However, if there is no state 

sanitation or building code prohibiting it, there is no requirement that males and 

females use separate restrooms as long as privacy is maintained.  

  Equal Pay and Comparable Worth 

  (1) No employer . . . shall discriminate between employees on the basis of sex by 

paying wages to employees . . . at a rate less than the rate at which he pays wages 

to employees of the opposite sex . . . for equal work on jobs the performance of 

which requires equal skill, effort, and responsibility, and which are performed 

under similar working conditions, except where such payment is made pursuant to 

(i) a seniority system; (ii) a merit system; (iii) a system which measures earnings 

by quantity or quality of production; or (iv) a differential based on any other factor 

other than sex. . . . [Equal Pay Act, 29 U.S.C.A § 206(d).]  

Despite the statute quoted above, according to wage data, women earn on average 

77 cents for every dollar earned by men. This is up from 60 cents in 1979. Younger 

women make 80 cents for every dollar a man makes in the same age group. At 

the rate the gender wage gap is closing, widely cited AFL-CIO research shows 

that women’s salaries will not be equal until the year 2050.  10   A 2003 General 

Accounting Office report found that the gender wage gap is not because of less 

education or experience or because women get on a “mommy track” or choose 

low-paying professions. Instead, they concluded that discrimination is the biggest 

factor in the wage gap between genders.  11   While Title VII prohibits discrimina-

tion in employment including in the area of compensation, even before Title VII 

there was legislation protecting employees against discrimination in compensa-

tion solely on the basis of gender. The year before Title VII was passed, the Equal 

Pay Act (EPA), actually part of the Fair Labor Standards Act (FLSA) governing 

wages and hours in the workplace, became law. 

Under the act, employers subject to the minimum wage provisions of the 

FLSA may not use gender as a basis for paying lower wages to an employee for 

equal work “on jobs the performance of which requires equal skill, effort, and 

responsibility, and which are performed under similar working conditions.” There 

are exceptions. Differences in wages are permitted if based on seniority or merit 

systems, on systems that measure earnings by quantity or quality of production, 

or on a differential based on “any other factor other than [gender].” 

To comply with the Equal Pay Act, the employer may not reduce the wage rate 

of the higher-paid employees. According to Bureau of Labor Statistics figures, 

the pay gap that was supposed to be closed by the legislation actually widened at 

least nine times from one year to the next since passage of the EPA. 

The EPA overlaps with Title VII’s general prohibition against discrimination in 

employment on the basis of gender. Title VII’s Bennett Amendment was passed so 

that the exceptions permitted by the EPA also would be recognized by Title VII. 
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The EPA also has a longer statute of limitations (two years from the time of the 

alleged violation, which may be raised to three years for willful violations, rather 

than 180 days under Title VII). Perhaps due to the fact that Title VII was passed 

very soon after the EPA, and more generally proscribed discrimination in employ-

ment, there has been less activity under the EPA than under Title VII. However, 

the prohibitions on pay discrimination should be considered no less important. 

(See  Exhibit 7.13 , “Equal Pay: Hardly a Dead Issue.”)    In the  

 case, included for your review, a professor wins when 

she sues for making less than her similarly situated male colleagues. 

Under the EPA, it is the content of the job, not the job title or description, 

that controls the comparison of whether the jobs are substantially the same. For 

instance, if a hospital’s male “orderlies” and female “aides” perform substan-

tially the same job, they should receive the same pay, despite the difference in job 

titles.

In    12   the Court held that Title VII’s  Bennett 

Amendment only incorporated the four EPA exceptions into Title VII, not the 

“substantially equal” requirement; therefore, the jobs compared in a Title VII 

unequal pay action need not be substantially equal. Thus, under Title VII, employ-

ees have attempted to bring    comparable worth    cases in which higher-paid pre-

dominantly male jobs with similar value to the employer are compared in order to 

challenge lower wage rates for jobs held mostly by women. Federal courts, how-

ever, have generally rejected Title VII claims based on comparable worth.   Take a 

look at the historic   case, provided at the end of 

the chapter, to see some of the considerations involved.    was the first 

significant statewide case to challenge gender-based pay differences on the basis 

of the comparable worth theory. 

Prompted by the flap over pay disparities in women’s soccer in January 2000, 

there was a flurry of activity surrounding the issue of gender-based wage differ-

ences in the American workplace. Twenty members of the U.S. Women’s Soccer 

Team refused to play in an Australian tournament and demanded pay equal to that 

of the U.S. Men’s Soccer Team. The women were scheduled to be paid $3,150 

per month for the most experienced player and about $250 per game. Men were 

to receive $5,000 per month and an additional $2,000 for the 18 players going 

to Australia. In the wake of the incident, at least two pieces of legislation were 

introduced into Congress (the Fair Pay Act and the stronger Paycheck Fairness 

Act) to amend the Fair Labor Standards Act to address the issue of gender-based 

wage disparities. In February 2000, President Clinton, accompanied by women’s 

soccer player Michelle Akers, announced that he was seeking an Equal Pay Ini-

tiative of $27 million to close the gap between men’s and women’s pay, of which

$10 million would be allocated to EEOC to deal with the issue of gender-based 

wage violations. However, nothing much came of the flurry of activity and the 

laws have not yet been enacted by Congress. 

The Paycheck Fairness Act would amend the Equal Pay Act to allow, in addi-

tion to the compensatory damages now permitted by the law, punitive damages 

for wage discrimination; prohibit employers from retaliating against employees 
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Exhibit 7.13 Equal Pay: Hardly a Dead Issue

A national study undertaken by the AFL-CIO and 

the Institute for Women’s Policy Research reveals 

very interesting insights into the issue of pay equal-

ity among American workers. Almost two-thirds of 

all working women responded to the survey. When 

looking at the findings and thinking about the issue 

of wage equality, keep in mind that the women 

responding provided half or more of their families’ 

incomes.

• Ninety-four percent of working women des-

cribed equal pay as “very important”; two of 

every five cited pay as the biggest problem 

women face at work.

• Working families lose $200 billion of income 

annually to the wage gap—an average yearly 

loss of more than $4,000 for each working wom-

an’s family because of unequal pay, even after 

accounting for differences in education, age, 

location, and the number of hours worked.

• If married women were paid the same as com-

parable men, their family income would rise by 

nearly 6 percent, and their families’ poverty rates 

would fall from 2.1 percent to 0.8 percent.

• If single working mothers earned as much as 

comparable men, their family incomes would 

increase by nearly 17 percent, and their poverty 

rates would be cut in half, from 25.3 percent to 

12.6 percent.

• If single women earned as much as comparable 

men, their incomes would rise by 13.4 percent 

and their poverty rates would be reduced from 

6.3 percent to 1 percent.

• Working families in Ohio, Michigan, Vermont, 

Indiana, Illinois, Montana, Wisconsin, and

Alabama pay the heaviest price for unequal pay 

to working women, losing an average of roughly 

$5,000 in family income each year.

• Family income losses due to unequal pay for 

women range from $326 million in Alaska to 

$21.8 billion in California.

• Women who work full time are paid the least, 

compared with men, in Indiana, Louisiana, 

Michigan, Montana, North Dakota, Wisconsin, 

and Wyoming, where women earn less than

70 percent of men’s weekly earnings.

• Women of color fare especially poorly in Louisi-

ana, Montana, Nebraska, Oregon, Rhode Island, 

Utah, Wisconsin, and Wyoming, earning less 

than 60 percent of what men earn.

• Even where women fare best compared with 

men—in Arizona, California, Florida, Hawaii, 

Massachusetts, New York, and Rhode Island—

women earn little more than 80 percent as 

much as men.

• Women earn the most in comparison to men—

97 percent—in Washington, DC, but the pri-

mary reason women appear to fare so well is the 

very low wages of minority men.

• For women of color, the gender pay gap is 

smallest in Washington, DC; Hawaii; Florida; 

New York; and Tennessee, where they earn 

more than 70 percent of what men overall in 

those states earn.

• The 25.6 million women who work in predomi-

nantly female jobs lose an average of $3,446 

each per year; the 4 million men who work in 

predominantly female occupations lose an aver-

age of $6,259 each per year.

Sources: “Equal Pay for Working Families: National and 
State Data on the Pay Gap and Its Costs,” http://www
.aflcio.org/issues/jobseconomy/women/equalpay/
EqualPayForWorkingFamilies.cfm.
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for disseminating wage information to other employees; create training programs 

to help women strengthen their negotiation skills;  13   enforce equal pay laws for 

federal contractors; and require the Department of Labor to work with employers 

to eliminate pay disparities. The Fair Pay Act seeks to end wage discrimination in 

female- or minority-dominated jobs by ensuring equal pay for equivalent work. 

This proposed law is aimed at female and minority-dominated employees and 

would establish equal pay for equivalent work. Employees would be protected on 

the basis of race and national origin. Wage differentials would be permitted based 

on seniority, merit, or quantity or quality of work and there would be exemptions 

for small business. The proposed law would not allow employers to pay predomi-

nantly female jobs less than predominantly male jobs if they are equivalent in 

value to the employer. 

However, in May 2007, the U.S. Supreme Court issued its decision in the case 

of    14   The case seems to have reig-

nited the issue of women and wages in a serious way. Both pieces of legislation 

have been reintroduced, and Congress is working on a law to reverse the Supreme 

Court’s    decision. In the case, a woman who had been the victim of 

illegal pay discrimination over a long period of time and who did not discover 

it until nearly her retirement, sued the employer for gender discrimination. The 

issue came down to whether the 180-day statute of limitations in the Civil Rights 

Act began to run 180 days after the initial act of discrimination, in which case the 

employee was foreclosed from bringing her cause of action, or whether it ran anew 

each time she was given a lower paycheck based on the discriminatory pay. The 

Supreme Court held that she could not sue because the statute of limitations was 

180 days after the original act. The decision was roundly criticized by employees 

and lauded by business. Congress immediately took issue with the Court’s deci-

sion and introduced the Lilly Ledbetter Fair Pay Act (H.R. 2831, 110th Congress, 

1st session (June 22, 2007)) to amend Title VII to allow the statute of limitations 

to start each time a paycheck is issued based on the discriminatory pay. This case, 

in which Justice Ruth Bader Ginsburg took the unusual step of reading her spir-

ited dissent from the bench, also reignited the two other laws above and they are 

receiving much attention in Congress once again. 

Under existing law, employers should be aware of any pay differentials 

between specific males and females, as well as between jobs that are held pri-

marily by males and those held primarily by females. Employers should perform 

periodic audits to ensure that they are not operating under gender-based pay dif-

ferentials, which may lead to preventable wage discrimination litigation against 

the employer. 

  Gender as a BFOQ 

  Title VII permits gender to be used as a bona fide occupational qualification 

(BFOQ) under certain limited circumstances. Under EEOC guidelines, a BFOQ 

may be used when there is a legitimate need for authenticity such as for the part 
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of a female in a theater or film production. More often than not, when employ-

ers have attempted to use BFOQ as a defense to gender discrimination, courts 

have found the defense inapplicable. This makes sense when you consider that in 

EEOC’s view, the guideline for determining the appropriateness of a BFOQ is that 

it would be necessary for a male acting as a sperm donor or a female acting as a 

wet nurse (a woman who nurses someone else’s baby from her own breast). That 

is a pretty strict guideline and provides insight into how irrelevant EEOC consid-

ers the matter of gender in the workplace to be. 

The   case, at the conclu-

sion of the chapter demonstrates, however, that it is not always females who are 

kept out of the workplace because of gender. Men also are protected by the law, 

though because of our history with gender in this country, they do not have to call 

upon the law for assistance nearly as much as women.   

  Pregnancy Discrimination 

The Pregnancy Discrimination Act (PDA) prohibits an employer from using 

pregnancy, childbirth, or related medical conditions as the basis for treating an 

employee differently than any other employee with a short-term disability if that 

employee can perform the job. This is why   in opening scenario 3, it is illegal 

for the employer to evaluate the pregnant employee differently than it would any 

other. Employers illegally treat employees differently in many ways. For instance, 

the employer

   • Refuses to hire pregnant applicants.  

  • Terminates an employee on discovering the employee’s pregnancy.  

• Does not provide benefits to pregnant employees on an equal basis with short-

term disabilities of other employees.  

• Refuses to allow a pregnant employee to continue to work even though the 

employee wishes to do so and is physically able to do so.  

• Does not provide the employee with lighter duty if needed, when such accom-

modations are made for employees with other short-term disabilities.  

• Eliminates the pregnant employee by moving her to a new job title with the 

same pay, then eliminates the position in a job restructuring or a reduction in 

force.

• Evaluates the employee as not having performed as well or as much as other 

employees when the basis for the evaluation is the employer’s own refusal or 

hesitation to assign equal work to the employee because the employee is preg-

nant and the employer feels the need to “lighten” the employee’s load, though 

the employee has not requested it.  

• Does not permit the pregnant employee to be a part of the normal circle of 

office culture so she becomes less aware of matters of importance to the office 

or current projects, resulting in more likelihood that the employee will not be 

able effectively to compete with those still within the circle.   

Case
10

Case
10

Scenario
3

Scenario
3
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The Supreme Court determined in     15   that discrimi-

nation on the basis of pregnancy was not gender discrimination under Title VII. 

Two years later, Congress passed the PDA, amending Title VII’s definitions to 

include discrimination on the basis of pregnancy. Despite the fact that women 

comprise nearly 50 percent of the workforce, and statistics show that about

75 percent of those of childbearing age will have children sometime during their 

work life, pregnancy discrimination is still a serious workplace concern. 

Many employers have maternity leave policies to address this more-than-

likely event, but others, particularly smaller employers, do not. Based on tra-

ditional notions about the inappropriateness of women in the workplace in 

general, or pregnant women in particular, some employers are actually hostile 

to pregnant employees and run the very real risk of being sued for pregnancy 

discrimination.

This statement by Robert DiFazio, head of Smith Barney’s equities division 

regarding why someone other than the pregnant applicant was promoted to head 

the over-the-counter sales desk, is typical of many employers’ views about preg-

nant employees. The employee here filed a claim and the arbitration panel said, 

“it is hard to imagine sentiments more universally regarded as symbolic of illegal 

gender bias” and ruled the remarks constituted evidence of gender discrimination. 

A study in the   found that while 

“business women” were rated similar in competence to “business men” or “mil-

lionaires,” women who became mothers were rated as similar in competence to 

the “elderly,” “blind,” “retarded,” or “disabled.” That’s pretty startling. 

EEOC recently reported that there has been at least a 182 percent increase in 

the filing of pregnancy discrimination charges over the past 10 years. While EEOC 

says the most common scenario in pregnancy discrimination claims is termination 

of the pregnant employee (like the car dealer who fired the employee for fear she’d 

have morning sickness and throw up in the vehicles), employers take all kinds of 

measures. Wal-Mart rejected pregnant job applicants, thousands of female Verizon 

Wireless employees lost benefits during maternity leave, Delta Airlines fired one 

pregnant ramp attendant and forced another to take unpaid leave, a producer on 

Spelling Entertainment’s    fired pregnant actress Hunter Tylo on the 

grounds that she was “unable to play the role of a seductress,” a Dallas attorney 

at the law firm of Jenkins & Gilchrist claimed she was constructively discharged 

due to her pregnancy, and a New York City police commander claims she was 

passed over because of her pregnancies, as does the first woman promoted within 

the Annapolis Fire Department and the education reporter for television station 

WLOX in Biloxi.   In the    case, provided for your review, the 

court concluded there was pregnancy discrimination when the employee’s super-

visor said nothing when she told him she was pregnant with twins, and then

terminated her two months later. 

Case
11

Case
11



As you have seen from the chapter, gender discrimination can manifest itself in 
many forms, some of which may take the employer by surprise. Following these 
tips can help keep the surprises to a minimum.

• Let employees know from the beginning that gender bias in the workplace will 
not be tolerated in any way. Give them examples of unacceptable behavior.

• Back up the strong gender message with appropriate enforcement.

• Take employee claims of gender discrimination or bias seriously.

• Promptly and thoroughly investigate all complaints, keeping privacy issues in 
mind.

• Don’t go overboard in responding to offenses substantiated by investigation. 
Make sure the “punishment fits the crime.”

• Conduct periodic training to keep communication lines open and to act as an 
ongoing reminder of the employer’s antibias policy.

• Conduct periodic audits to make sure gender is not adversely affecting hiring, 
promotion, and raises.

• Review workplace policies to make sure there are no hidden policies or prac-
tices that could more adversely impact one gender than another.

• In dealing with gender issues, keep in mind that none of the actions need make 
the workplace stilted and formal. Employees can respect each other without 
discriminating against each other.

Management Tips

376

If the employee is temporarily unable to perform the duties of the job because 

of pregnancy, then the law requires that the inability to perform be the issue, not 

the fact that the employee is pregnant. The employee therefore should be treated 

just as any other employee who is temporarily unable to perform job require-

ments. Whatever arrangements the employer generally makes in such circum-

stances must be extended to the pregnant employee. Note, however, that EEOC 

has ruled that an employer’s adherence to a facially neutral sick leave policy and 

its consequent refusal to provide pregnant employees with a reasonable leave of 

absence, in the absence of a showing of business necessity, discriminates on the 

basis of gender because of its disproportionate impact on women.  16   Pregnancy 

can, of course, be used as a BFOQ. 

As a manager, you should be aware of the ingrained ideas people hold about 

pregnancy and work and be sure to ward off any trouble. According to a recent 

Jury Verdict Research study, if job applicants or employees with pregnancy dis-

crimination claims go to jury trial, they win 54 percent of the time. On the other 

hand, while the study shows that pregnancy discrimination claimants are more 

likely than other kinds of discrimination claimants to recover from a jury, the 

amount they recover is substantially less. The median jury award in a pregnancy 

discrimination case was $56,360, while for others it was $146,468. But since the 

discrimination is avoidable, even a verdict of $56,360 is unnecessary.   
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  Fetal Protection Policies 

  The issue of    fetal protection policies    will be given attention here because of 

the unique gender employment problems involved. Fetal protection policies are 

policies adopted by an employer that limit or prohibit employees from performing 

certain jobs or working in certain areas of the workplace because of the potential 

harm presented to pregnant employees, their fetuses, or the reproductive system 

or capacity of employees. 

The problem with these policies is that, as in         (pro-

vided for your review), many times, even though there is a danger presented to male 

employees, the policies only exclude females (and do so very broadly), and the jobs 

from which the females are excluded pay more or have more promotion potential. 

    • Discrimination on the basis of gender is illegal and not in keeping with good 

business practices of efficiency, maximizing resources, and avoiding unneces-

sary l iability.  

   • Gender discrimination has many manifestations, including discrimination in 

hiring, firing, compensation, training, fetal protection policies, client prefer-

ences, dress codes, and child care leave.  

   • In determining whether employment policies are gender biased, look at the 

obvious, but also look at the subtle bias that may arise from seemingly neutral 

policies adversely impacting a given gender, such as height and weight require-

ments. Both types of discrimination are illegal. 

   • Where employees must be treated differently, ensure that the basis for differen-

tiation is grounded in factors not gender-based but, instead, address the actual 

limitation of the employee or applicant’s qualifications.  

   • Dress codes are not prohibited under Title VII, but dress code differences based 

on gender should be reasonable and not based on limiting stereotypical ideas 

about ge nder.  

   • Logistical concerns of bathrooms, lactation rooms, and other such mat-

ters should be handled in a way that does not overly burden or unnecessarily 

exclude either gender.  

   • Under the PDA, employers must treat a pregnant employee who is able to per-

form the job just as they treat any other employee with a short-term disability.  

   • Because of health and other considerations, an employer may use pregnancy 

as a BFOQ and may have policies excluding or limiting pregnant employees if 

there is a reasonable business justification for such policies.  

   • If there are legitimate bases for treating pregnant employees differently, an 

employer has ample flexibility to make necessary decisions.  

   • Outmoded ideas regarding pregnant employees may not be the basis of deny-

ing them equal employment opportunities.  

   • Fetal protection policies may not operate to discriminate against employees 

and fail to extend to them equal employment opportunities.    

fetal protection 
policies
Policies an employer 

institutes to protect the 

fetus or the reproductive 

capacity of

employees.

fetal protection 
policies
Policies an employer 

institutes to protect the 

fetus or the reproductive 

capacity of

employees.
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1. A female restaurant employee is on the phone in the kitchen talking to her mother. 

The chef of the restaurant comes up to the employee, throws off his chef’s hat, grabs 

both the employee’s arms, and begins shaking her violently and screaming at her. 

She reports this to the police. She is later terminated and sues for gender discrimina-

tion. Will she win? Why or why not? [      2004 U.S. Dist. 

LEXIS 17025 (D. Conn. 2004).]  

2. Employee says she was forced to quit her job because of her status as a mother of

young children. She claimed that her female supervisor created a hostile work envi-

ronment that violated Title VII. She was replaced by another mother. Does she win? 

[      926 F. Supp. 653 (M.D. Tenn. 1996).]  

    3. Employer had only one promotion to give, but he was torn between giving it to the 

single female and the male who had a family and, the employer thought, most needed 

and could best use the money. He finally decided to give the promotion to the male 

and told the female he gave it to the male because the male was a family man and 

needed the money. If the female employee sues, will she win? [  175 

F.3d 861 (11th Cir. 1999).]  

    4. An accounts receivable supervisor was laid off by her employer after taking an 

extended disability leave for pregnancy. She claimed that the employer discrimi-

nated against her on the basis of gender and ability to bear children, stating that 

two male employees were retained and her replacement was a childless, 40-year-old 

unmarried female. She files suit, alleging gender discrimination. The employer said 

it was a legitimate layoff. What should the court consider in determining whether 

the employer’s argument is true? [   694 A.2d 609 (N.J. 

Super. 1996).]  

    5. A female police officer becomes pregnant and after a scuffle with an arrestee, is told 

by her doctor to request a light-duty assignment. The police department says it has no 

such positions available and that the officer must take leave until she could return to 

full duty, which ended up being from September to June. The female cites two male 

officers who were injured and did not stop working. Is this discrimination? [ 

  463 F.3d 569 (6th Cir. 2006).]  

    6. A cable company closed its door-to-door sales department and released all employ-

ees of that department after settling a discrimination complaint by one of the depart-

ment’s employees. The employee’s mother, sister, and two close friends also had 

been employed in the department. Eighteen months later, the company resumed its 

door-to-door sales but refused to rehire three of the former employees connected with 

the employee who had previously sued. The former employees sue, alleging gender 

discrimination. Will they be successful in their suit? Explain. [ 

  660 A.2d 505 (N.J. 1995).]  

    7. A power company began employing women as meter readers, and the job classifica-

tion went from all-male to all-female within a few years. The labor union that repre-

sented bargaining-unit employees negotiated a new collective bargaining agreement 

that froze wages in the meter reader classification and lowered the wage for new hires. 

There was evidence that the company president made comments concerning the desir-

ability of housewives to read meters and that he admitted the contract was unfavorable 

to women. A number of women in the meter reader category filed a state court lawsuit 

against the employer and union for gender discrimination on the basis of state law and 

wage discrimination under federal law. The employer argued that the federal labor law 

 Chapter-End 
Questions 
 Chapter-End 
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preempted the state law gender discrimination complaint; therefore, the gender com-

plaint should be dismissed. Is the state law preempted? [ 

  556 N.W.2d 876 (Mich. App. 1996).]  

    8. Female employee is terminated for slapping a male employee. The male employee is 

not disciplined. Is this gender discrimination? Do you know all you need to know? 

[   170 Fed. Appx. 610, 2006 U.S. App. LEXIS 3649 

(11th Cir. 2006).]  

    9. Employer decides to shut down one of its three plants because the employees at that 

plant are almost exclusively women. The males who worked at the plant and lost their 

jobs as a result of the closing wish to sue for gender discrimination under Title VII. If 

they do, will they be successful? [   644 F. Supp. 

1553 (N.D. Ind. 1986).]  

   10. During an interview, an employer asks a female applicant questions such as whether 

she had children, what her child care responsibilities were, and how her family felt 

about her weekly commute between the business’s headquarters in Virginia and the 

family home in New York. The employer also asked the applicant “how her husband 

handled the fact that [she] was away from home so much, not caring for the family” and 

said he had “a very difficult time” understanding why any man would allow his wife 

to live away from home during the workweek. Is this employer’s line of questioning a 

violation of Title VII? Explain. [  478 F.3d 640 (4th Cir. 2007).] 
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woc/wocinitiative.html.

  2. http//www.factcheck.org/elections-2008/mccains_viagra_moment.html

 3.    http://www.eeoc.gov/policy/docs/caregiving.html.    

  4. 474 F.3d 1214 (9th Cir. 2007).

  5. Equal Employment Opportunity Commission, 

 http://www.eeoc.gov/stats/reports/

glassceiling/index.html.

6.  http://www.aaup.org/NR/rydonlyres/

63396944-44BE-4ABA-9815-5792.

  7. Stephen J. Rose and Heidi I. Hartmann, 

http://www.nd.edu/ hlrc/documents/Hartmann-StillManLaborMkt.pdf 

(last visited February 7, 2008).

  8. 208 U.S. 412 (1908).

9.  507 F. Supp. 599 (S.D.N.Y. 1981).

10. http://www.pay-equity.org/PDFs/payequitysummarytable.pdf.

11. “Women’s Earnings: Work Patterns Partially Explain Difference between Men’s 

and Women’s Earnings,” http://www.maloney.house.gov/documents/olddocs/

womenscaucus/2003EarningsReport.pdf.

 12. 452 U.S. 161 (1981).

13. Men are more than four times more likely than women to negotiate salary, which 

generally means higher salaries for men. This can lead women to lose more than 

$500,000 by age 60. Linda Babcock and Sara Laschever, 
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How to Negotiate Your Salary,” ABC news, April 24, 2007, http://www.abcnews

.go.com/GMA/TakeControlOfYourLife/story?id⫽3071603&page⫽1.
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 14. 429 U.S. 125 (1976).
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    Wedow v. City of Kansas City, Missouri  

  Female firefighters were not given proper firefighting uniforms (while male firefighters were given 

two uniforms), which put them at risk for years; were not given restroom or shower facilities; and were 

otherwise not treated comparable to male firefighters. The court found that despite the fire department’s 

arguments to the contrary, this was gender discrimination. 

     Hansen  ,   J.     

Case
1

   Firefighters are each issued two sets of personalized 

protective clothing called bunker gear, consisting of a 

coat, pants, boots, helmet, gloves, a tool belt, and a self-

contained breathing apparatus. Two sets are necessary

because if protective gear becomes wet or soiled with 

chemicals at one fire, there is a danger of injury from 

steam when the same gear must be worn at another 

fire that day. The protective clothing must fit properly 
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to ensure that the body is protected from injury due to 

smoke, water, heat, gasoline, and chemicals and to ensure 

the mobility needed while fighting a fire. The City issued 

and required Ms. Wedow and Ms. Kline to wear ill-fitting

male firefighting clothing, although female clothing 

and gear were available and management officials knew 

of sources from which female gear could be obtained. 

Because the protective clothing did not fit Ms. Wedow 

and Ms. Kline properly, they suffered injuries from fire 

and chemicals when the coats would not close properly, 

or too large hats and boots would fall off while fight-

ing a fire. Ms. Wedow’s and Ms. Kline’s movements were 

cumbersome and restricted by pants that caused them 

to trip or prevented them from easily climbing ladders. 

Excess length in the fingers of gloves made it difficult 

to grip objects such as the fire hose. The City’s failure 

to procure protective clothing tailored for women and 

its provision of only male-sized protective clothing to

Ms. Wedow and Ms. Kline made their jobs more difficult 

and more hazardous than was necessary. 

Despite their complaints, no one in the Fire Depart-

ment made any effort to provide Ms. Kline and

Ms. Wedow with adequately fitting protective clothing 

from 1990 through October 1998. In October 1998, the 

Fire Department provided Ms. Kline with one set of 

female-sized protective clothing, although each male 

firefighter is given two sets of properly fitting clothing. 

In late 1998, Ms. Wedow received a female-sized pair of 

bunker pants and a male-sized coat; she never received 

a complete set of adequately fitting protective clothing 

during the relevant time period. 

Ms. Kline and Ms. Wedow also complained of a lack 

of adequate restrooms, showers, and private changing 

facilities (referred to collectively as “facilities”). Show-

ering at the station after fighting a fire is necessary to 

maintain good health when serving in 24-hour shifts. 

At a number of stations that Ms. Wedow and Ms. Kline 

visited on a daily basis as battalion chiefs, the restrooms 

were located in the male locker rooms with the male 

shower room, doors were not secure, males had the keys, 

and where female restrooms existed, they were unsani-

tary and often used as storage rooms. Food and water for 

the station’s pet dog were kept in the women’s room in 

two stations and sexually explicit magazines and a poster 

were kept in the female restroom in station 23. Most of 

the female restrooms that existed did not contain shower 

rooms and in some stations, the women’s shower could 

be accessed only through the male bunkroom. 

Department officials were aware of complaints about 

the facilities as early as 1993. From 1994 through 2000, 

the Fire Department submitted yearly budgets to the City 

requesting money for female locker room upgrades, and 

every year the City allocated money for this purpose, but 

the money was diverted to a whole-station upgrade at 

station 4, which already had a female restroom. 

The City argues that it is entitled to judgment as a mat-

ter of law on the claim of disparate treatment in protective 

clothing and facilities because the plaintiffs failed to dem-

onstrate that they suffered an adverse employment action. 

“An adverse employment action is a tangible change in 

working conditions that produces a material employment 

disadvantage.” “Mere inconvenience without any decrease 

in title, salary, or benefits” or that results only in minor 

changes in working conditions does not meet this standard. 

We cannot say as a matter of law that being required 

to work as a firefighter with inadequate protective cloth-

ing and inadequate restroom and shower facilities is a 

mere inconvenience. Title VII makes it unlawful to dis-

criminate on the basis of sex with regard to the “terms, 

conditions, or privileges of employment” and prohibits 

an employer from depriving “any individual of employ-

ment opportunities or otherwise adversely affecting his 

status as an employee” on the basis of sex. The record 

amply demonstrates that the terms and conditions of a 

female firefighter’s employment are affected by a lack of 

adequate protective clothing and private, sanitary shower 

and restroom facilities, because these conditions jeopar-

dize her ability to perform the core functions of her job 

in a safe and efficient manner. The danger inherent in 

the job of a firefighter compounded by the need to move 

and work efficiently in those dangerous circumstances, 

to quickly change in and out of gear, to shower for health 

reasons following a fire, and the need to serve in 24-hour 

shifts, combine to make the provision of adequate pro-

tective clothing and facilities integral terms and condi-

tions of employment for a firefighter. JUDGMENT FOR 

PLAINTIFF AFFIRMED.    

   Case Questions 
1. Are you surprised that this is a 2006 case? Why/why 

not?

2. How do you think the fire department should have 

responded when the women registered complaints 

about their uniforms? Explain.  

3. Why do you think the fire department treated the 

female employees as it did? 
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    Dothard v. Rawlinson  

  After her application for employment as an Alabama prison guard was rejected because she failed to 

meet the minimum 120-pound weight, 5-foot-2-inch height requirement of an Alabama statute, the 

applicant sued, challenging the statutory height and weight requirements as violative of Title VII of the 

Civil Rights Act of 1964. The Supreme Court found gender discrimination. 

        Stewart  ,   J.      

Case
2

At the time she applied for a position as a correctional 

counselor trainee, Rawlinson was a 22-year-old college 

graduate whose major course of study had been correc-

tional psychology. She was refused employment because 

she failed to meet the minimum 120-pound weight 

requirement established by an Alabama statute. The stat-

ute stated that the applicant shall not be less than five feet 

two inches nor more than six feet ten inches in height, 

shall weigh not less than 120 pounds nor more than 300 

pounds. Variances could be granted upon a showing of 

good cause, but none had ever been applied for by the 

Board and the Board did not apprise applicants of the 

waiver possibility. 

In considering the effect of the minimum height and 

weight standards on this disparity in rate of hiring between 

genders, the district court found that when the height and 

weight restrictions are combined, Alabama’s statutory 

standards would exclude 41.13% of the female population 

while excluding less than 1% of the male population. 

In enacting Title VII, Congress required “the removal 

of artificial, arbitrary, and unnecessary barriers to 

employment when the barriers operate invidiously to dis-

criminate on the basis of racial or other impermissible 

classification.” The District Court found the minimum 

height and weight requirements constitute the sort of 

arbitrary barrier to equal employment opportunity that 

Title VII forbids. This claim does not involve an asser-

tion of purposeful discriminatory motive. It is asserted, 

rather, that these facially neutral qualification standards 

work in fact disproportionately to exclude women from 

eligibility for employment by the Alabama Board of 

Corrections. 

We turn to Alabama’s argument that they have rebut-

ted the prima facie case of discrimination by showing 

that the height and weight requirements are job related. 

These requirements, they say, have a relationship to 

strength, a sufficient but unspecified amount of which 

is essential to effective job performance as a correctional 

counselor. In the district court, however, they failed to 

offer evidence of any kind in specific justification of the 

statutory standards. 

If the job-related quality that the Board identifies is 

bona fide, their purpose could be achieved by adopt-

ing and validating a test for applicants that measures 

strength directly. But nothing in the present record even 

approaches such a measurement. 

The district court was not in error in holding that Title 

VII of the Civil Rights Act of 1964 prohibits application 

of the statutory height and weight requirements to Raw-

linson and the class she represents. AFFIRMED in part, 

REVERSED in part, and REMANDED.    

   Case Questions 
1. What purpose did the height and weight requirements 

serve? Do you think they were made to intentionally 

discriminate against women?  

   2. How could management have avoided this outcome?  

3. Does your view of illegal discrimination change now 

that you have seen how disparate impact claims work? 

Would you have been able to foresee this outcome? 

Explain.
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    Phillips v. Martin Marietta Corp. 

  A female applicant was denied employment because of the employer’s policy against hiring women with 

preschool-age children. There was no policy against hiring men with such children. The Supreme Court 

held the employer’s policy violated Title VII. 

       Per Curiam     

Case
3

   Martin Marietta informed Ida Phillips that it was not 

accepting job applications from women with pre-school-

age children. As of the time of this action, Martin Mari-

etta employed men with pre-school-age children. At 

the time Phillips applied, 70–75% of the applicants for 

the position she sought were women; 75–80% of those 

hired for the position, assembly trainee, were women, 

hence no question of bias against women as such was 

presented. 

Section 703(a) of the Civil Rights Act of 1964 

requires that persons of like qualifications be given 

employment opportunities irrespective of their gender. 

The Court of Appeals therefore erred in reading this 

section as permitting one hiring policy for women and 

another for men—each having pre-school-age children. 

The existence of such conflicting family obligations, if 

demonstrably more relevant to job performance for a 

woman than a man, could arguably be a basis for dis-

tinction under 703(3) [BFOQ] of the Act. But that is a 

matter of evidence tending to show that the condition 

in question is a BFOQ reasonably necessary to the nor-

mal operation of that particular business or enterprise. 

The record before us, however, is not adequate for 

resolution of these important issues. VACATED and 

REMANDED. 

  Marshall, J., concurring.  

While I agree that this case must be remanded for a full 

development of the facts, I cannot agree with the Court’s 

indication that a BFOQ reasonably necessary to the nor-

mal operation of Martin Marietta’s business could be 

established by a showing that some women, even the 

vast majority, with pre-school-age children have family 

responsibilities that interfere with job performance and 

that men do not usually have such responsibilities. Cer-

tainly, an employer can require that all of his employees, 

both men and women, meet minimum performance stan-

dards, and he can try to insure compliance by requiring 

parents, both mothers and fathers, to provide for the care 

of their children so that job performance is not interfered 

with.

The Court has fallen into the trap of assuming that 

the Act permits ancient canards about the proper role 

of women to be the basis for discrimination. Congress, 

however, sought just the opposite result. 

Even characterizations of the proper domestic roles 

of the genders were not to serve as predicates for restrict-

ing employment opportunity. The exception for a BFOQ 

was not intended to swallow that rule.    

   Case Questions 
    1. Why do you think the employer instituted the rule dis-

cussed here? Does it actually address the employer’s 

concern?  

   2. Can you think of a better way for management to 

handle its concerns about preschool parents?  

   3. Does Justice Marshall’s position make sense to you? 

Why or  w hy not ?       

    Price Waterhouse v. Hopkins  

  Ann Hopkins, a female associate who was refused admission as a partner in an accounting firm, brought 

a gender discrimination action against the firm. The U.S. Supreme Court held that the evidence was suf-

ficient to show that illegal gender stereotyping played a part in evaluating Hopkins’ candidacy. 

Case
4
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stereotyping. Her testimony focused not only on the 

overtly gender-based comments of partners but also on 

gender-neutral remarks, made by partners who knew 

Hopkins only slightly, that were intensely critical of her. 

One partner, for example, baldly stated that Hopkins was 

“universally disliked” by staff and another described her 

as “consistently annoying and irritating”; yet these were 

people who had had very little contact with Hopkins. 

According to Fiske, Hopkins’s uniqueness (as the only 

woman in the pool of candidates) and the subjectivity of 

the evaluations made it likely that sharply critical remarks 

such as these were the product of gender stereotyping. 

An employer who acts on the basis of a belief that 

a woman cannot be aggressive or that she must not be 

has acted on the basis of gender. Although the parties do 

not overtly dispute this last proposition, the placement 

by Price Waterhouse of “sex stereotyping” in quotation 

marks throughout its brief seems to us an insinuation 

either that such stereotyping was not present in this case 

or that it lacks legal relevance. We reject both possibili-

ties. A number of the partners’ comments showed gender 

stereotyping at work. As for the legal relevance of gender 

stereotyping, we are beyond the day when an employer 

could evaluate employees by assuming or insisting that 

they matched the stereotype associated with their group, 

for “[i]n forbidding employers to discriminate against 

individuals because of their gender, Congress intended 

to strike at the entire spectrum of disparate treatment 

of men and women resulting from sex stereotypes.” An 

employer who objects to aggressiveness in women but 

whose positions require this trait places women in the 

intolerable and impermissible Catch-22: out of a job if 

they behave aggressively and out of a job if they don’t. 

Title VII lifts women out of this bind. 

Remarks at work that are based on gender stereo-

types do not inevitably prove that gender played a part 

in a particular employment decision. The plaintiff must 

show that the employer actually relied on her gender in 

making its decision. In making this showing, stereotyped 

remarks can certainly be evidence that gender played a 

part. R EVERSED a nd R EMANDED.    

   Case Questions 
    1. What w ere P rice Waterhouse’s f atal f laws?  

2. Does Hopkins’s treatment here make good business 

sense? E xplain.  

   3. How would you avoid the problems in this case? 

   In a jointly prepared statement supporting her candidacy, 

the partners in Hopkins’ office showcased her successful 

2-year effort to secure a $25 million contract with the 

Department of State, labeling it “an outstanding perfor-

mance” and one that Hopkins carried out “virtually at the 

partner level.” None of the other partnership candidates 

had a comparable record in terms of successfully secur-

ing major contracts for the partnership. 

The partners in Hopkins’ office praised her charac-

ter and her accomplishments, describing her as “an out-

standing professional” who had a “deft touch,” a “strong 

character, independence, and integrity.” Clients appeared 

to have agreed with these assessments. Hopkins “had no 

difficulty dealing with clients and her clients appeared to 

be very pleased with her work” and she “was generally 

viewed as a highly competent project leader who worked 

long hours, pushed vigorously to meet deadlines, and 

demanded much from the multidisciplinary staffs with 

which she worked.” 

Virtually all of the partners’ negative comments about 

Hopkins—even those of partners supporting her—had to 

do with her “interpersonal skills.” Both supporters and 

opponents of her candidacy indicate she was sometimes 

“overly aggressive, unduly harsh, difficult to work with, 

and impatient with staff.” 

There were clear signs, though, that some of the part-

ners reacted negatively to Hopkins’ personality because 

she was a woman. One partner described her as “macho”; 

another suggested that she “overcompensated for being a 

woman”; a third advised her to take “a course at charm 

school.” Several partners criticized her use of profan-

ity; in response, one partner suggested that those part-

ners objected to her swearing only “because it[’s] a lady 

using foul language.” Another supporter explained that 

Hopkins “ha[d] matured from a tough-talking somewhat 

masculine hard-nosed manager to an authoritative, formi-

dable, but much more appealing lady partner candidate.” 

But it was the man who bore responsibility for explaining 

to Hopkins the reasons for the Policy Board’s decision 

to place her candidacy on hold who delivered the coup 

de grace; in order to improve her chances for partner-

ship, Thomas Beyer advised, Hopkins should “walk more 

femininely, talk more femininely, dress more femininely, 

wear make-up, have her hair styled, and wear jewelry.” 

Dr. Susan Fiske, a social psychologist and Associate 

Professor of Psychology at Carnegie-Mellon University, 

testified at trial that the partnership selection process 

at Price Waterhouse was likely influenced by gender

     Brennan  ,   J.     
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    Harper v. Blockbuster Entertainment 
Corporation  

  Male employees sued employer under Title VII and Florida Civil Rights Act, alleging that employer’s groom-

ing policy, which prohibited men, but not women, from wearing long hair, discriminated against them on 

the basis of gender. The court held that the grooming policy did not violate Title VII or Florida law. 

     Carnes  ,   J.     

In May of 1994, Blockbuster implemented a new groom-

ing policy that prohibited men, but not women, from 

wearing long hair. The employees, all men with long hair, 

refused to comply with the policy. They protested the 

policy as discriminatory and communicated their pro-

test to supervisory officials of Blockbuster. Two of the 

employees were the subject of media stories concerning 

their protest of the policy. All of the employees were sub-

sequently terminated by Blockbuster because they had 

refused to cut their hair and because they had protested 

the grooming policy. 

The employees allege that Blockbuster’s grooming 

policy discriminates on the basis of gender in violation 

of Title VII. In  

  our predecessor court held that differing hair length 

standards for men and women do not violate Title VII, 

a holding which squarely forecloses the employees’ dis-

crimination claim. [In   the court stated]: 

Willingham argues that the Telegraph discriminates among 

employees based upon their gender in that female employees 

may wear their hair any length deemed acceptable by the 

Telegraph. He therefore asserts that he was denied employ-

ment because of his gender because were he a girl with iden-

tical length hair and comparable job qualifications, he (she) 

would have been employed. 

We conclude that the undisputed discrimination prac-

ticed by the Macon Telegraph is not based upon gender, 

but rather upon grooming standards, and thus not a vio-

lation of Title VII. We perceive the intent of Congress 

to have been the guarantee of equal job opportunity for 

males and females. Providing such opportunity is where 

the emphasis rightly lies. This is to say that Title VII 

should lie to reach any device or policy of any employer 

which serves to deny acquisition and retention of a job or 

promotion in a job to an individual    the individual 

is either male or female. Equal employment  

may be secured only when employers are barred from dis-

criminating against employees on the basis of immutable 

characteristics, such as race and national origin. Simi-

larly, an employer cannot have one hiring policy for men 

and another for women if the distinction is based on some 

fundamental right. But a hiring policy that distinguishes 

on some other ground, such as grooming codes or length 

of hair, is related more closely to the employer’s choice 

of how to run his business than to equality of employ-

ment opportunity. Hair length is not immutable and in 

the situation of an employer vis-à-vis employee, enjoys 

no constitutional protection. If the employee objects to 

the grooming code he has the right to reject it by looking 

elsewhere for employment or alternatively he may choose 

to subordinate his preference by accepting the code along 

with the job. 

We adopt the view, therefore, that distinctions in 

employment practices between men and women on the 

basis of something other than immutable or protected 

characteristics do not inhibit employment  in

violation of Title VII. Congress sought only to give all 

persons equal access to the job market, not to limit an 

employer’s right to exercise his informed judgment as to 

how best to run his shop. AFFIRMED. 

   Case Questions 
    1. Do you agree with the court? Why or why not?  

2. In your view, how can the court reach its decision 

simply by saying Title VII deals only with immu-

table characteristics? Were the discriminatory fac-

tors in   immutable (wear more jewelry, have 

hair styled, dress more femininely, etc.)? What is the 

distinction?

   3. If you were an employer, what policy would you 

adopt? Why?       

Case
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    Jespersen v. Harrah’s Operating Co.  

  A female bartender challenged the employing casino’s dress code policy of requiring females to wear 

makeup, specified as foundation or powder, blush, lipstick, and mascara as gender discrimination in that 

it imposed a greater burden on females than males. The court did not agree with her and permitted the 

employer’s makeup policy to stand. 

Schroeder, J.

In her deposition testimony, Jespersen described the per-

sonal indignity she felt as a result of attempting to com-

ply with the makeup policy. Jespersen testified that when 

she wore the makeup she “felt very degraded and very 

demeaned.” In addition, Jespersen testified that “it pro-

hibited [her] from doing [her] job” because “it affected 

[her] self-dignity . . . [and] took away [her] credibility as 

an individual and as a person.” 

The record does not contain any affidavit or other 

evidence to establish that complying with the “Personal 

Best” standards caused burdens to fall unequally on men 

or women, and there is no evidence to suggest Harrah’s 

motivation was to stereotype the women bartenders. 

Jespersen relied solely on evidence that she had been 

a good bartender, and that she had personal objections 

to complying with the policy, in order to support her 

argument that Harrah’s “sells” and exploits its women 

employees.” 

Jespersen argues that the makeup requirement itself 

establishes a prima facie case of discriminatory intent 

and must be justified by Harrah’s as a bona fide occu-

pational qualification. Our settled law does not sup-

port Jespersen’s position that a sex-based difference in 

appearance standards alone, without any further showing 

of disparate effects, creates a prima facie case. 

Here we deal with requirements that, on their face, 

are not more onerous for one gender than the other. 

Rather, Harrah’s “Personal Best” policy contains sex-

differentiated requirements regarding each employee’s 

hair, hands, and face. While those individual require-

ments differ according to gender, none on its face places 

a greater burden on one gender than the other. Groom-

ing standards that appropriately differentiate between the 

genders are not facially discriminatory. 

We have long recognized that companies may dif-

ferentiate between men and women in appearance and 

grooming policies. The material issue under our settled 

law is not whether the policies are different, but whether 

the policy imposed on the plaintiff creates an “unequal 

burden” for the plaintiff ’s gender. Not every differen-

tiation between the sexes in a grooming and appearance 

policy creates a “significantly greater burden of compli-

ance[.]” “Where, as here, such [grooming and appear-

ance] policies are reasonable and are imposed in an 

evenhanded manner on all employees, slight differences 

in the appearance requirements for males and females 

have only a negligible effect on employment opportuni-

ties.” Under established equal burdens analysis, when 

an employer’s grooming and appearance policy does not 

unreasonably burden one gender more than the other, 

that policy will not violate Title VII. 

Jespersen asks us to take judicial notice of the fact that 

it costs more money and takes more time for a woman to 

comply with the makeup requirement than it takes for a 

man to comply with the requirement that he keep his hair 

short, but these are not matters appropriate for judicial 

notice. Judicial notice is reserved for matters “gener-

ally known within the territorial jurisdiction of the trial 

court” or “capable of accurate and ready determination 

by resort to sources whose accuracy cannot reasonably 

be questioned.” The time and cost of makeup and hair-

cuts is in neither category. The facts that Jespersen would 

have this court judicially notice are not subject to the req-

uisite “high degree of indisputability” generally required 

for such judicial notice. Jespersen did not submit any 

documentation or any evidence of the relative cost and 

time required to comply with the grooming requirements 

by men and women. As a result, we would have to specu-

late about those issues in order to then guess whether the 

policy creates unequal burdens for women. This would 

not be appropriate. Having failed to create a record estab-

lishing that the “Personal Best” policies are more burden-

some for women than for men, the district court correctly 

granted summary judgment on the record before it with 

respect to Jespersen’s claim that the makeup policy cre-

ated an unequal burden for women. 

Case
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The stereotyping in   interfered with 

Hopkins’ ability to perform her work; the advice that she 

should take “a course at charm school” was intended to 

discourage her use of the forceful and aggressive tech-

niques that made her successful in the first place. Imper-

missible sex stereotyping was clear be3cause the very 

traits that she was asked to hide were the same traits con-

sidered praiseworthy in men. 

Harrah’s “Personal Best” policy is very different. 

The policy does not single out Jespersen. It applies to 

all of the bartenders, male and female. It requires all 

of the bartenders to wear exactly the same uniforms 

while interacting with the public in the context of the 

entertainment industry. It is for the most part uni-

sex, from the black tie to the non-skid shoes. There is 

no evidence in this record to indicate that the policy 

was adopted to make women bartenders conform to a

commonly-accepted stereotypical image of what women 

should wear. The record contains nothing to suggest 

the grooming standards would objectively inhibit a 

woman’s ability to do the job. The only evidence in the 

record to support the stereotyping claim is Jespersen’s

own subjective reaction to the makeup requirement. 

We respect Jespersen’s resolve to be true to her-

self and to the image that she wishes to project to the 

world. We cannot agree, however, that her objection to 

the makeup requirement, without more, can give rise to 

a claim of sex stereotyping under Title VII. If we were 

to do so, we would come perilously close to holding that 

every grooming, apparel, or appearance requirement that 

an individual finds personally offensive, or in conflict 

with his or her own self-image, can create a triable issue 

of sex discrimination. 

We emphasize that we do not preclude, as a matter 

of law, a claim of sex-stereotyping on the basis of dress 

or appearance codes. Others may well be filed, and any 

bases for such claims refined as law in this area evolves. 

This record, however, is devoid of any basis for permit-

ting this particular claim to go forward, as it is limited to 

the subjective reaction of a single employee, and there 

is no evidence of a stereotypical motivation on the part 

of the employer. This case is essentially a challenge to 

one small part of what is an overall apparel, appear-

ance, and grooming policy that applies largely the same 

requirements to both men and women. The touchstone 

is reasonableness. A makeup requirement must be 

seen in the context of the overall standards imposed on 

employees in a given workplace. Decision for Harrah’s 

AFFIRMED. 

  Kozinski, C. J., with whom Graber, J. 
and W. Fletcher, J. join, dissenting:  

I believe that Jespersen also presented a triable issue of 

fact on the question of disparate burden. The majority is 

right that “the [makeup] requirements must be viewed in 

the context of the overall policy.” But I find it perfectly 

clear that Harrah’s overall grooming policy is substan-

tially more burdensome for women than for men. Every 

requirement that forces men to spend time or money 

on their appearance has a corresponding requirement 

that is as, or more, burdensome for women: short hair 

v. “teased, curled, or styled” hair; clean trimmed nails v. 

nail length and color requirements; black leather shoes v. 

black leather shoes. The requirement that women spend 

time and money applying full facial makeup has no cor-

responding requirement for men, making the “overall 

policy” more burdensome for the former than for the lat-

ter. The only question is how much. 

It is true that Jespersen failed to present evidence 

about what it costs to buy makeup and how long it 

takes to apply it. But is there any doubt that putting on 

makeup costs money and takes time? Harrah’s policy 

requires women to apply face powder, blush, mascara 

and lipstick. You don’t need an expert witness to figure 

out that such items don’t grow on trees. 

Nor is there any rational doubt that application of 

makeup is an intricate and painstaking process that 

requires considerable time and care. Even those of us 

who don’t wear makeup know how long it can take from 

the hundreds of hours we’ve spent over the years fran-

tically tapping our toes and pointing to our wrists. It’s 

hard to imagine that a woman could “put on her face,” 

as they say, in the time it would take a man to shave—

certainly not if she were to do the careful and thorough 

job Harrah’s expects. Makeup, moreover, must be applied 

and removed every day; the policy burdens men with no 

such daily ritual. While a man could jog to the casino, 

slip into his uniform, and get right to work, a woman 

must travel to work so as to avoid smearing her makeup, 

or arrive early to put on her makeup there. 

It might have been tidier if Jespersen had introduced 

evidence as to the time and cost associated with comply-

ing with the makeup requirement, but I can understand 

her failure to do so, as these hardly seem like questions 

reasonably subject to dispute. We could—and should—

take judicial notice of these incontrovertible facts. 

Alternatively, Jespersen did introduce evidence that 

she finds it burdensome to wear makeup because doing so 
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is inconsistent with her self-image and interferes with her 

job performance. My colleagues dismiss this evidence, 

apparently on the ground that wearing makeup does not, 

as a matter of law, constitute a substantial burden. This 

presupposes that Jespersen is unreasonable or idiosyn-

cratic in her discomfort. Why so? Whether to wear cos-

metics—literally, the face one presents to the world—is 

an intensely personal choice. Makeup, moreover, touches 

delicate parts of the anatomy—the lips, the eyes, the 

cheeks—and can cause serious discomfort, sometimes 

even allergic reactions, for someone unaccustomed to 

wearing it. If you are used to wearing makeup—as most 

American women are—this may seem like no big deal. 

But those of us not used to wearing makeup would find a 

requirement that we do so highly intrusive. Imagine, for 

example, a rule that all judges wear face powder, blush, 

mascara and lipstick while on the bench. Like Jespersen, 

I would find such a regime burdensome and demeaning; 

it would interfere with my job performance. I suspect 

many of my colleagues would feel the same way. 

Everyone accepts this as a reasonable reaction from a 

man, but why should it be different for a woman? It is not 

because of anatomical differences, such as a requirement 

that women wear bathing suits that cover their breasts. 

Women’s faces, just like those of men, can be perfectly 

presentable without makeup; it is a cultural artifact that 

most women raised in the United States learn to put on—

and presumably enjoy wearing—cosmetics. But cultural 

norms change; not so long ago a man wearing an earring 

was a gypsy, a pirate or an oddity. Today, a man wearing 

body piercing jewelry is hardly noticed. So, too, a large 

(and perhaps growing) number of women choose to pres-

ent themselves to the world without makeup. I see no jus-

tification for forcing them to conform to Harrah’s quaint 

notion of what a “real woman” looks like. 

Nor do I think it appropriate for a court to dismiss 

a woman’s testimony that she finds wearing makeup 

degrading and intrusive, as Jespersen clearly does. Not 

only do we have her sworn statement to that effect, but 

there can be no doubt about her sincerity or the intensity 

of her feelings: She quit her job—a job she performed 

well for two decades—rather than put on the makeup. 

That is a choice her male colleagues were not forced to 

make. To me, this states a case of disparate burden, and I 

would let a jury decide whether an employer can force a 

woman to make this choice. 

 Finally, I note with dismay the employer’s decision to 

let go a valued, experienced employee who had gained 

accolades from her customers, over what, in the end, is 

a trivial matter. Quality employees are difficult to find in 

any industry and I would think an employer would long 

hesitate before forcing a loyal, long-time employee to quit 

over an honest and heart-felt difference of opinion about 

a matter of personal significance to her. Having won the 

legal battle, I hope that Harrah’s will now do the generous 

and decent thing by offering Jespersen her job back, and 

letting her give it her personal best—without the makeup.    

   Case Questions 
    1. What do you understand the difference to be between 

the majority decision and the dissent?  

   2. Which decision best represents your approach? 

Explain.

   3. Do you think this majority decision would have been 

different if the court had been composed of all or a 

majority of women? Discuss. How could this concept 

of whether the decision would be different based on 

the gender of the decision maker impact decision 

making by supervisors in the workplace? 

    Lynch v. Freeman  

  A female carpenter’s apprentice sued her employer for gender discrimination, alleging the failure to fur-

nish adequate sanitary toilet facilities at her worksite. The court found the unsanitary facilities violated 

Title VII. 

Case
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The portable toilets were dirty, often had no toilet paper 

or paper that was soiled, and were not equipped with run-

ning water or sanitary napkins. In addition, those desig-

nated for women had no locks or bolts on the doors and 

one of them had a hole punched in the side. 

To avoid using the toilets, Lynch began holding her 

urine until she left work. Within three days after starting 

work she experienced pain and was advised that the prac-

tice she had adopted, as well as using contaminated toilet 

paper, frequently caused bladder infections. 

The powerhouse, which had large, clean, fully 

equipped restrooms, was off limits to construction work-

ers. Lynch testified that some of the men she worked 

with used them regularly and were not disciplined. 

Knowing the restrooms were off limits, Lynch began 

using the powerhouse restrooms occasionally, after her 

doctor diagnosed her condition as cystitis, a type of uri-

nary infection. When the infection returned Lynch began 

using a restroom in the powerhouse regularly and she had 

no further urinary tract infections. Lynch was eventually 

fired for insubordination in using the powerhouse toilet. 

The lower court found that the toilets were poorly 

maintained. The cleaning was accomplished by pumping 

out the sewage. This process often left the toilets messy, 

with human feces on the floors, walls, and seats. The 

contractors were to scrub down the toilets afterwards, but 

it appears they often failed to do so. Paper covers were 

not provided, and the toilet paper, if any, was sometimes 

wet and/or soiled with urine. No running water for wash-

ing one’s hands was available near the toilets, although 

a chemical hand cleaner could be checked out from the 

“gang-boxes.” 

The lower court found it credible that most women 

were inhibited from using the toilets. Further, the inhibi-

tions described were not personal peculiarities, but that 

Lynch and others reasonably believed that the toilets 

could endanger their health. Lynch introduced credible 

medical expert testimony to demonstrate that women are 

more vulnerable to urinary tract infections than are men. 

On the basis of that evidence, the court concluded that 

all increased danger of urinary tract infections may be 

linked to the practice of females holding their urine and 

to the use of toilets under the circumstances where the 

female’s bacteria-contaminated hands came into contact 

with her external genitalia or where a female’s perineal 

area comes into direct contact with bacteria-contami-

nated surfaces. 

Few concerns are more pressing to anyone than those 

related to personal health. A prima facie case of dispa-

rate impact is established when a plaintiff shows that the 

facially neutral practice has a significantly discrimina-

tory impact. Any employment practice that adversely 

affects the health of female employees while leaving male 

employees unaffected has a significantly discriminatory 

impact. The burden then shifts to the employer to justify 

the practice which resulted in this discriminatory impact 

by showing business necessity; that is, that the practice of 

furnishing unsanitary toilet facilities at the work site sub-

stantially promotes the proficient operation of business. 

 Title VII is remedial legislation, which must be con-

strued liberally to achieve its purpose of eliminating dis-

crimination from the workplace. Although Lynch was 

discharged for violating a rule, she did so in order to avoid 

the continued risk to her health which would have resulted 

from obeying the rule. The employer created an unaccept-

able situation in which Lynch and other female construc-

tion workers were required to choose between submitting 

to a discriminatory health hazard or risking termination 

for disobeying a company rule. Anatomical differences 

between men and women are “immutable characteristics,” 

just as race, color, and national origin are immutable char-

acteristics. When it is shown that employment practices 

place a heavier burden on minority employees than on 

members of the majority, and this burden relates to charac-

teristics which identify them as members of the protected 

group, the requirements of a Title VII disparate impact 

case are satisfied. REVERSED and REMANDED. 

   Case Questions 
1. Are you surprised by this outcome? Why or why not?  

   2. Does the outcome make sense to you? Explain.  

3. What would you have done if you were the employer 

in this situation? 

     Lively  ,   J.     
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    Pollis v. The New School for Social Research  

  A professor sued her college for, among other things, willful violation of the Equal Pay Act. The Court 

of Appeals held that the fact that the professor had complained about discrepancies between her salary 

and salaries of male professors on many occasions and the college did not rectify the situation was suf-

ficient to show reckless or willful violation of the Equal Pay Act by the college. 

     Leval  ,   J.     

Case
8

   Pollis was hired as a professor of political science at the 

Graduate Faculty of the New School in 1964. She was 

granted tenure in 1966, and promoted to full professor 

in 1976. During her employment at the New School, she 

twice served as chair of the political science department. 

Her primary areas of specialty were human rights and 

Greek politics. According to evidence Pollis submitted at 

trial, during a 19-year period, her salary was lower than 

the salaries of five male teachers who were comparable 

to her. 

The Equal Pay Act is violated when an employer pays 

lower wages to an employee of one gender than to sub-

stantially equivalent employees of the opposite gender in 

similar circumstances. A plaintiff need not prove that the 

pay disparity was motivated by an intention to discrimi-

nate on the basis of gender. The New School contends 

that there is insufficient evidence to support the jury’s 

finding that the New School willfully violated the Equal 

Pay Act. 

A defendant’s violation of the Equal Pay Act is willful 

or reckless if “the employer either knew or showed reck-

less disregard for the matter of whether its conduct was 

prohibited by the statute.” Pollis testified that on multiple 

occasions over several years, she complained to New 

School decision-makers about discrepancies between her 

salary and the salaries of male professors. Responses she 

received indicated an awareness on the part of the admin-

istration that her salary level was below that of compa-

rable male teachers. Nonetheless, the school continued to 

pay Pollis less than comparable male teachers. 

This evidence—that the New School knew that Pol-

lis was paid less than comparable males, but did not 

rectify the situation—is sufficient to support the jury’s 

finding of reckless or willful violation of the Equal Pay 

Act. Therefore, compensatory damages for the Equal Pay 

Act violation should have been calculated by reference 

to the three-year limitations period for willful violations, 

and the resulting compensatory award should be doubled 

pursuant to the Fair Labor Standards Act’s liquidated 

damages provision. AFFIRMED IN PART, VACATED 

IN P ART, a nd R EMANDED.    

   Case Questions 
1. What do you think accounted for the difference in 

Pollis’s s alary?  

2. If you were the department chair responsible for such 

things, how would you have avoided this situation?  

3. Why do you think the school did not rectify the situa-

tion even after the salary differences became clear? 

    American Federation of State, County,
and Municipal Employees, AFL-CIO (AFSCME)
v. State of Washington  

  The state of Washington conducted studies of prevailing market rates for jobs and wages in order to 

determine the wages for various state jobs and found that female-dominated jobs were paid lower wages 

than male-dominated jobs. The state then compared jobs for comparable worth and after finding that 

female-dominated job salaries were generally about 20 percent less than wages in male-dominated jobs, 

legislated that it would begin basing its wages on comparable worth rather than the market rate, over a 

Case
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10-year period. State employees wanting the scheme to go into effect immediately brought a Title VII 

suit against the state alleging it was a violation of Title VII for the state to know of the wage differences 

and not remedy the situation immediately. The court held that since the state was not responsible for the 

market rates, it did not violate Title VII. 

     Kennedy  ,   J.     

It is evident from the legislative history of the Equal Pay 

Act that Congress, after explicit consideration, rejected 

proposals that would have prohibited lower wages for 

comparable work, as contrasted with equal work. In the 

instant case, the district court found a violation of Title 

VII, premised upon both the disparate impact and the 

disparate treatment theories of discrimination. 

AFSCME’s disparate impact argument is based on the 

contention that the State of Washington’s practice of tak-

ing prevailing market rates into account in setting wages 

has an adverse impact on women, who, historically, have 

received lower wages than men in the labor market. Dis-

parate impact analysis is confined to cases that chal-

lenge a specific, clearly delineated employment practice 

applied at a single point in the job selection process. 

The instant case does not involve an employment 

practice that yields to disparate impact analysis. The 

decision to base compensation on the competitive 

market, rather than on a theory of comparable worth, 

involves the assessment of a number of complex factors 

not easily ascertainable, an assessment too multifaceted 

to be appropriate for disparate impact analysis. Unlike a 

specific, clearly delineated employment policy contem-

plated by precedent such as those requiring a height and 

weight requirement or a certain score on an exam, the 

compensation system in question resulted from surveys, 

agency hearings, administrative recommendations, bud-

get proposals, executive actions, and legislative enact-

ments. A compensation system that is responsive to 

supply and demand and other market forces is not the 

type of single practice that suffices to support a claim 

under disparate impact theory. Such cases are controlled 

by disparate treatment analysis. Under these principles 

and precedents, we must reverse the district court’s deter-

mination of liability under the disparate impact theory of 

discrimination.

Under the disparate treatment theory, our review of 

the record indicates failure by AFSCME to establish the 

requisite element of intent by either circumstantial or 

direct evidence. 

AFSCME contends discriminatory motive may be 

inferred from the Willis study, which finds the State’s 

practice of setting salaries in reliance on market rates 

creates a sex-based wage disparity for jobs deemed of 

comparable worth. AFSCME argues from the study that 

the market reflects a historical pattern of lower wages to 

employees in positions staffed predominantly by women, 

and it contends the State of Washington perpetuates that 

disparity, in violation of Title VII, by using market rates 

in the compensation system. The inference of discrimi-

natory motive which AFSCME seeks to draw from the 

State’s participation in the market system fails, as the 

State did not create the market disparity and has not been 

shown to have been motivated by impermissible sex-

based considerations in setting salaries. 

The requirement of intent is linked at least in part 

to culpability. That concept would be undermined if we 

were to hold that payment of wages according to prevail-

ing rates in the public and private sectors is an act that, 

in itself, supports the inference of a purpose to discrimi-

nate. Neither law nor logic deems the free market system 

a suspect enterprise. Economic reality is that the value of 

a particular job to an employer is but one factor influenc-

ing the rate of compensation for that job. Other consider-

ations may include the availability of workers willing to 

do the job and the effectiveness of collective bargaining 

in a particular industry. Employers may be constrained by 

market forces to set salaries under prevailing wage rates 

for different job classifications. We find nothing in the 

language of Title VII or its legislative history to indicate 

Congress intended to abrogate fundamental economic 

principles such as the laws of supply and demand or to 

prevent employers from competing in the labor market. 

While the Washington legislature may have the discre-

tion to enact a comparable worth plan if it chooses to do 

so, Title VII does not obligate it to eliminate an economic 

inequality that it did not create. Title VII was enacted to 

ensure equal opportunity in employment to covered indi-

viduals, and the State of Washington is not charged here 

with barring access to particular job classifications on 

the basis of sex. 

We have recognized that in certain cases an inference 

of intent may be drawn from statistical evidence. We 

have admonished, however, that statistics must be relied 

on with caution. Though the comparability of wage rates 

in dissimilar jobs may be relevant to a determination of 
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discriminatory animus, job evaluation studies and com-

parable worth statistics alone are insufficient to establish 

the requisite inference of discriminatory motive criti-

cal to the disparate treatment theory. The weight to be 

accorded such statistics is determined by the existence 

of independent corroborative evidence of discrimination. 

We conclude the independent evidence of discrimina-

tion presented by AFSCME is insufficient to support an 

inference of the requisite discriminatory motive under 

the disparate treatment theory. 

AFSCME offered proof of isolated incidents of sex 

segregation as evidence of a history of sex-based wage 

discrimination. The evidence consists of “help wanted” 

advertisements restricting various jobs to members of a 

particular sex. These advertisements were often placed 

in separate “help wanted—male” and “help wanted—

female” columns in state newspapers between 1960 

and 1973, though most were discontinued when Title 

VII became applicable to the states in 1972. At trial, 

AFSCME called expert witnesses to testify that a causal 

relationship exists between sex segregation practices and 

sex-based wage discrimination, and that the effects of 

sex segregation practices may persist even after the prac-

tices are discontinued. However, none of the individually 

named plaintiffs in the action ever testified regarding 

specific incidents of discrimination. The isolated inci-

dents alleged by AFSCME are insufficient to corroborate 

the results of the Willis study and do not justify an infer-

ence of discriminatory motive by the State in the setting 

of salaries for its system as a whole. Given the scope of 

the alleged intentional act, and given the attempt to show 

the core principle of the State’s market-based compensa-

tion system was adopted or maintained with a discrimi-

natory purpose, more is required to support the finding 

of liability than these isolated acts, which had only an 

indirect relation to the compensation principle itself. 

We also reject AFSCME’s contention that, having 

commissioned the Willis study, the State of Washington 

was committed to implement a new system of compensa-

tion based on comparable worth as defined by the study. 

Whether comparable worth is a feasible approach to 

employee compensation is a matter of debate. Assuming, 

however, that like other job evaluation studies it may be 

useful as a diagnostic tool, we reject a rule that would 

penalize rather than commend employers for their effort 

and innovation in undertaking such a study. The results 

of comparable worth studies will vary depending on the 

number and types of factors measured and the maximum 

number of points allotted to each factor. A study that indi-

cates a particular wage structure might be more equitable 

should not categorically bind the employer who commis-

sioned it. The employer should also be able to take into 

account market conditions, bargaining demands, and the 

possibility that another study will yield different results. 

We hold there was a failure to establish a violation of 

Title VII under the disparate treatment theory of discrim-

ination, and reverse the district court on this aspect of the 

case as well. The State of Washington’s initial reliance 

on a free market system in which employees in male-

dominated jobs are compensated at a higher rate than 

employees in dissimilar female-dominated jobs is not 

in and of itself a violation of Title VII, notwithstanding 

that the Willis study deemed the positions of comparable 

worth. Absent a showing of discriminatory motive, which 

has not been made here, the law does not permit the fed-

eral courts to interfere in the market-based system for the 

compensation of Washington’s employees. REVERSED. 

   Case Questions 
    1. Do you think that using comparable worth is an effec-

tive way to determine salaries?  

   2. Why do you think male-dominated jobs tend to pay 

less than female-dominated jobs, even if both have 

virtually the same value to the employer?  

   3. What would you do to avoid this situation? 

     EEOC v. Audrey Sedita, d/b/a Women’s Workout 
 World  

  The employer, Women’s Workout World (WWW), refused to hire males as managers, assistant manag-

ers, or instructors in the employer’s exercise studio. Employer argued that being a female was reasonably 

necessary for the particular business. The court did not agree. 

Case
10
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The employer asserts that the jobs at issue require a sub-

stantial amount of physical contact with members’ bod-

ies and that they are exposed to nudity in the club locker 

room, shower, and bathroom, during orientation sessions 

when they show club facilities to new members. They 

argue that it would be impossible for WWW to reassign 

job duties in order to avoid intruding on members’ privacy 

interests, since the conduct which infringes on privacy 

interests amounts to the essence of the jobs in question. 

EEOC argues that the essence of the jobs in question 

does not require employees to intimately touch health 

club members, or force employees to be exposed to nudity 

of members. They suggested WWW could hire male 

employees by changing the duties of the jobs in question, 

such as hiring females to assist clients who objected to 

being touched by males, posting a schedule to inform cli-

ents of when male employees would be on duty, or letting 

clients take themselves through the locker rooms. 

The BFOQ exception is meant to be an extremely nar-

row exception to the general prohibition of discrimina-

tion on the basis of gender. Hence, a defendant asserting 

a BFOQ defense has a heavy burden in terms of justi-

fying his employment practice. An employer asserting a 

privacy-based BFOQ defense must satisfy a three-part 

test. First, the employer must assert a factual basis for 

believing that hiring any members of one gender would 

undermine the business operation. Second, the employer 

must prove that the customer’s privacy interest is entitled 

to protection under the law, and third, that no reasonable 

alternatives exist to protect those interests other than the 

gender-based hiring policy. 

WWW contends a factual basis for their hiring policy 

exists because their clients have consciously chosen to 

join an all-female health club. They present the owner’s 

testimony that members have, in the past, been disturbed 

by the presence of males in the club. 

We find that WWW failed to prove either that a fac-

tual basis exists for their discriminatory hiring policies, 

or that no reasonable alternatives exist to protect their 

customers’ privacy interests other than sex-based hiring. 

A defendant in a privacy rights case may satisfy its 

burden of proving a factual basis for sex-based hiring 

policies by showing that the clients or guests of a busi-

ness would not consent to service of the opposite gender 

and would stop patronizing the business if members of 

the opposite gender were allowed to perform the service. 

This, WWW has failed to do. Also, WWW has previ-

ously hired males as “class givers,” suggesting that there 

is no basis in the law for their present refusal to hire men. 

The EEOC’s evidence of feasibility exists in the nation’s 

other health clubs, which hire both genders, and allow 

members to be served both by assistants of their own 

gender and by members of the opposite gender. 

The purpose of WWW’s business operation is to pro-

vide individualized fitness and exercise instruction to 

the club’s women members. Hence, WWW must prove 

that they cannot achieve their business purpose without 

engaging in single-gender hiring. In response to EEOC’s 

alternatives, WWW produced nothing more than the 

owner’s assertions that the alternatives were not feasible 

because of the views of her clientele, and the difficul-

ties of accommodating men in the health club. This is not 

strong enough to prove that no alternatives were feasible. 

WWW needed to provide evidence to prove their argu-

ment such as data on costs, studies on the feasibility of 

changing their present operation, or projections on the 

impact of such changes in terms of lost profits. 

The motion for PARTIAL SUMMARY JUDGMENT 

for EEOC is GRANTED. 

   Case Questions 
    1. Do you agree with the court’s decision? Why or why 

not? Do you think the outcome would have been the 

same if the genders were reversed and females were 

prevented from working at the club?  

   2. If you were the employer in this case, what would you 

do?

   3. Do you think Title VII was made to address this type 

of situation, that is, where a private commercial enter-

prise wishes to have a particular clientele served a 

particular w ay? E xplain.       

     Williams  ,   J.     
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     Asmo v. Keane, Inc.  

  Employee was terminated shortly after she told her supervisor she was pregnant with twins. The court 

found sufficient evidence that the basis of the termination was because of the employee’s pregnancy 

with twins, in violation of the Pregnancy Discrimination Act. 

      Cudahy  ,   J.     

Asmo worked out of a home office in Columbus, Ohio. 

She reported to Keane’s Director of Corporate Recruit-

ing, Scott Santoro, at Keane’s corporate headquarters in 

Boston, Massachusetts. After the terrorist attacks in the 

United States on September 11, 2001, the IT industry suf-

fered a particularly significant slowdown in the context 

of a general slowdown of the American economy. Keane 

was affected by this slowdown, and it experienced a sig-

nificant downturn in its business after September 11. 

September 11, 2001 was also the day that Asmo learned 

she was pregnant with twins. Subsequently, sometime in 

October 2001, Asmo informed the entire SG&A team of 

her pregnancy during a conference call. Asmo testified that 

all of the SG&A recruiters congratulated her, but Santoro 

remained silent during the congratulations and then tried to 

quickly change the conversation back to business matters. 

In November 2001, Keane’s Vice President of Human 

Resources, Renee Southard, directed Santoro to reduce 

the number of recruiters on his staff. Santoro decided to 

consider three main factors in determining which of the 

five SG&A recruiters would be laid off: (1) relative ten-

ure; (2) the number of hires each SG&A Recruiter had 

made in 2001; and (3) the forecasted hiring needs for 

2002. According to Keane, Santoro selected Asmo for 

layoff based on the three factors discussed above. Asmo 

had the least tenure, the lowest number of 2001 hires and 

Mr. Gindele predicted little need for new SG&A hiring 

in the Midwest region in 2002. 

On December 4, 2001, Santoro informed Asmo that 

she was being laid off. 

On February 20, 2003, Asmo filed her complaint in 

the district court, alleging that she had been unlawfully 

terminated from employment. 

The district court found that Asmo was unable to 

prove a prima facie case of discrimination. We disagree. 

In order to show a prima facie case of pregnancy dis-

crimination under Title VII, a plaintiff must show that

“(1) she was pregnant, (2) she was qualified for her job, 

(3) she was subjected to an adverse employment decision, 

and (4) there is a nexus between her pregnancy and the 

adverse employment decision.” Here, Keane concedes 

that Asmo has proven the first three elements. However, 

Keane argues Asmo was not able to meet the fourth step 

(a nexus) in establishing a prima facie case. 

Asmo met the nexus requirement in part by establishing 

temporal proximity between Keane’s learning of her preg-

nancy and her termination. Temporal proximity can estab-

lish a causal connection between the protected activity and 

the unlawful employment action in the retaliation context. 

 Temporal proximity between the employer’s learning 

of an employee’s pregnancy and an adverse employment 

action taken with respect to that employee likewise may 

be “indirect evidence” in support of an inference of preg-

nancy discrimination. In early December 2001, Keane 

decided to terminate Asmo’s employment. This was within 

two months of October 2001, when Santoro learned that 

Asmo was pregnant. This temporal proximity is sufficient 

to establish a link between Asmo’s pregnancy and her ter-

mination for the purposes of a prima facie case. For these 

reasons, we find that the district court erred in holding that 

Asmo needed to present evidence beyond a nexus between 

her pregnancy and the adverse employment decision and 

we find that Asmo did establish a prima facie case. 

The second and more difficult question here is 

whether Asmo presented sufficient evidence to show 

that the reasons Keane gave for her termination were 

pretextual. The district court found that Asmo failed to 

provide such evidence after Keane gave a legitimate non-

discriminatory reason for terminating Asmo’s employ-

ment. While this issue is not clear-cut, we ultimately 

disagree with the district court and find that under sum-

mary judgment standards, there was sufficient evidence 

to show pretext. 

The most significant evidence showing pretext is 

Santoro’s conduct after Asmo announced she was preg-

nant with twins. In October 2001, Asmo, Santoro and the 

entire SG&A team were participating in a conference call, 

during which Asmo informed the team that she was preg-

nant with twins. The news was met with congratulations

from all her colleagues except Santoro, who did not

Case
11
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comment and then “simply moved on to the next business 

topic in the conference call.” Santoro’s initial silence is 

suspect. Pregnancies are usually met with congratulatory 

words, even in professional settings. When people work 

together they develop relationships beyond the realm of 

employment, and Asmo’s pregnancy was particularly 

noteworthy given that she was pregnant with twins, a 

fairly unusual (and overwhelming) occurrence. 

Additionally, though Santoro conducted weekly 

conference calls with the recruiters, he did not mention 

Asmo’s pregnancy again until December 4, 2001, the day 

he terminated Asmo. Asmo’s job involved considerable 

travel (forty to sixty percent of her time), something an 

employer might be concerned about given the announce-

ment that Asmo was going to have    which most 

people know is a tremendous responsibility. Yet Santoro 

did not talk with Asmo about how she planned to deal 

with the impending arrival of her twins and/or what the 

company could do to help accommodate her. Instead, he 

did not mention her pregnancy at all. He also did not ask 

any of his colleagues to discuss Asmo’s pregnancy with 

her, or to provide her with information about how the 

company accommodates parents. Given the combination 

of Asmo’s job being particularly demanding of time due 

to travel and her announcement of not just a pregnancy, 

but a pregnancy of twins, Santoro’s silence could be 

interpreted as discriminatory animus. 

 Keane’s argument that there are other possible expla-

nations for Santoro’s silence is correct and well-taken. 

However, in the context of summary judgment, where we 

examine the evidence in the light most favorable to the 

non-moving party, we believe that Asmo’s argument is suf-

ficient to call into question Santoro’s motives. Santoro’s

silence is evidence of pretext because it can be read as 

speculation regarding the impact of Asmo’s pregnancy on 

her work, and an employer’s speculation or assumption 

about how an employee’s pregnancy will interfere with 

her job can constitute evidence of discriminatory animus. 

While the temporal proximity between Asmo inform-

ing Keane of her pregnancy with twins and Keane’s deci-

sion to terminate her cannot alone prove pretext temporal 

proximity can be used as “indirect evidence” to support 

an employee’s claim of pretext. All of this evidence taken 

together, considered under a summary judgment standard 

where we evaluate all evidence in the light most favorable 

to Asmo, indicates that Keane’s stated reasons for termi-

nating Asmo were pretext for discrimination. REVERSE 

the district court’s grant of summary judgment for Keane 

and REMAND. 

   Case Questions 
    1. Do you agree with the court’s assessment of the evi-

dence? Why/why not?  

   2. If the situation is as the court determined it to be, do 

you believe that Santoro was justified in his beliefs 

about Asmo not being able to do her job because she 

was pregnant with twins? Explain.  

   3. If you were Asmo’s supervisor, how would you have 

handled this situation? 

     UAW v. Johnson Controls, Inc.  

  A group of employees challenged the employer’s policy barring all women except those whose infertility 

was medically documented from jobs involving actual or potential lead exposure exceeding Occupa-

tional Safety and Health Administration (OSHA) standards. The Court found the policy to be illegal 

gender discrimination. 

     Blackmun  ,   J.     

Case
12

In this case we are concerned with an employer’s gender-

based fetal protection policy. May an employer exclude 

a fertile female employee from certain jobs because of 

its concern for the health of the fetus the woman might 

conceive? Our answer is no. 

Employees involved in the suit include Elsie Nelson, a 

50-year-old divorcee, who suffered a loss in compensation

when she was transferred out of a job where she was 

exposed to lead, Mary Craig who chose to be sterilized in 

order to avoid losing her job, and Donald Penny, who was 

denied a request for leave of absence for the purpose of low-

ering his lead level because he intended to become a father. 

The bias in Johnson Control’s policy is obvious. Fer-

tile men, but not fertile women, are given the choice as 



396 Part Two 

to whether they wish to risk their reproductive health for 

a particular job. Johnson Control’s fetal protection policy 

explicitly discriminates against women on the basis of 

their gender. The policy excludes women with childbear-

ing capacity from lead-exposed jobs and so creates a 

facial classification based on gender. 

The policy classifies on the basis of gender and child-

bearing capacity, rather than fertility alone. The employer 

does not seek to protect the unconceived children of all 

its employees. Despite evidence in the record about the 

debilitating effect of lead exposure on the male reproduc-

tive system, Johnson Controls is concerned only with the 

harms that may befall the unborn offspring of its female 

employees. Johnson Controls’ policy is facially discrimi-

natory because it requires only a female employee to pro-

duce proof that she is not capable of reproducing. 

Our conclusion is bolstered by the Pregnancy Dis-

crimination Act of 1978 in which Congress explicitly 

provided that, for purposes of Title VII, discrimination 

“on the basis of sex” included discrimination “because of 

or on the basis of pregnancy, childbirth, or related medi-

cal conditions.” The PDA has now made clear that, for 

all Title VII purposes, discrimination based on a wom-

an’s pregnancy is, on its face, discrimination because of 

her gender. Johnson Controls has chosen to treat all its 

female employees as potentially pregnant; that choice 

evinces discrimination on the basis of gender. 

An employer may discriminate on the basis of gen-

der in those certain instances where religion, gender or 

national origin is a BFOQ reasonably necessary to the 

normal operation of that particular business or enter-

prise. We conclude that the language of both the BFOQ 

provision and the PDA, which amended it, as well as the 

legislative history and case law, prohibit employers from 

discriminating against a woman because of her capacity 

to become pregnant unless her reproductive potential pre-

vents her from performing the duties of her job. We have 

said before, an employer must direct its concerns about a 

woman’s ability to perform her job safely and efficiently 

to those aspects of the woman’s job-related activities that 

fall within the “essence” of the particular business. 

Johnson Controls cannot establish a BFOQ. Fertile 

women, as far as appears on the record, participate in the 

manufacture of batteries as efficiently as anyone else. 

Johnson Controls’ professed moral and ethical concerns 

about the welfare of the next generation do not suffice to 

establish a BFOQ of female sterility. Nor can concerns 

about the welfare of the next generation be considered 

a part of the “essence” of Johnson Controls’ business. It 

is word play to say that the job at Johnson Controls is to 

make batteries without risk to fetuses in the same way the 

job at an airline is to fly planes without crashing. Deci-

sions about the welfare of future children must be left to 

the parents who conceive, bear, support and raise them 

rather than to the employers who hire those parents. 

A word about tort liability and the increased cost of 

fertile women in the workplace is perhaps necessary. It is 

correct to say that Title VII does not prevent an employer 

from having a conscience. The statute, however, does pre-

vent gender-specific fetal protection policies. These two 

aspects of Title VII do not conflict. More than 40 states 

currently recognize a right to recover for a prenatal injury 

based either on negligence or on wrongful death. Accord-

ing to Johnson Controls, however, the company complies 

with the lead standard developed by OSHA and warns its 

female employees about the damaging effects of lead. It is 

worth noting that OSHA gave the problem of lead lengthy 

consideration and concluded that “there is no basis what-

soever for the claim that women of childbearing age 

should be excluded from the workplace in order to pro-

tect the fetus or the course of the pregnancy.” 43 Fed. Reg. 

52952, 52996 (1978). Instead, OSHA established a series 

of mandatory protections, which, taken together, “should 

effectively minimize any risk to the fetus and newborn 

child.” Without negligence, it would be difficult for a 

court to find liability on the part of the employer. If, under 

general tort principles, Title VII bans gender-specific fetal 

protection policies, the employer fully informs the woman 

of the risk, and the employer has not acted negligently, the 

basis for holding an employer liable seems remote at best. 

Our holding today that Title VII, as so amended, for-

bids gender-specific fetal protection policies is neither 

remarkable nor unprecedented. Concern for a woman’s 

existing or potential offspring historically has been the 

excuse for denying women equal employment opportuni-

ties. Congress and the PDA prohibited discrimination on 

the basis of a woman’s ability to become pregnant. We do 

no more than hold that the PDA means what it says. 

It is no more appropriate for the courts than it is 

for individual employers to decide whether a woman’s 

reproductive role is more important to herself and her 

family than her economic role. Congress has left this 

choice to the woman as hers to make. REVERSED and 

REMANDED.    

   Case Questions 
    1. Do you agree with the Court that the welfare of the 

child should be left to the parents, not the employer?  

   2. What do you find most troublesome about the deci-

sion, if anything? Explain.  

   3. As an employer, what would you do in this situation? 
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  Chapter 

 8 

 Sexual Harassment 

       Learning Objectives 

 By the time you have studied this chapter, you should be able to: 

   Discuss the background leading up to sexual harassment as a workplace 

issue. 

   Explain quid pro quo sexual harassment and give the requirements for 

making a case. 

   Explain hostile environment sexual harassment and give the requirements 

for making a case. 

   List and explain employer defenses to sexual harassment claims. 

   Define the reasonable victim standard and how and why it is used in 

sexual harassment cases. 

   Differentiate the sex requirement and anti-female animus in sexual 

harassment actions. 

   Explain employer liability for various types of sexual harassment claims. 

   Describe proactive and corrective actions an employer can take to

prevent or lessen liability.  

LO1

LO2

LO3

LO4

LO5

LO6

LO7

LO8
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   Statutory Basis 

 It shall be unlawful employment practice for an employer— 

(1) to fail or refuse to hire or to discharge any individual, or otherwise to dis-

criminate against any individual with respect to his compensation, terms, conditions, 

or privileges of employment, because of such individual’s. . .sex [gender]. . . .

[Title VII of the Civil Rights Act of 1964, as amended. 42 U.S.C. § 2000e2(a).] 

Unwelcome sexual advances, requests for sexual favors, and other verbal or physi-

cal conduct of a sexual nature constitute sexual harassment when (1) submission 

to such conduct is made either explicitly or implicitly a term or condition of an 

individual’s employment, (2) submission to or rejection of such conduct by an indi-

vidual is used as the basis for employment decisions affecting such individual, or 

(3) such conduct has the purpose or effect of unreasonably interfering with an indi-

vidual’s work performance or creating an intimidating, hostile, or offensive work-

ing environment. [29 C.F.R. § 1604.11 (a) (EEOC Sexual Harassment Guidelines).] 

  Since Eden. . .and Counting 
   Introduction 

 Mr. Costales is absolutely right. 

 For that reason, we think that of all the chapters you will read in this book, 

this is probably the single most perplexing one. Why in the world would someone 

  Opening Scenarios 

  SCENARIO 1   

 A female employee tells her supervisor that 

she is disturbed by the workplace display of 

nude pictures, calendars, and cartoons. He 

replies that, if she is bothered, she should 

not look. The employee suspects this is a form of 

sexual harassment. Do you agree? Why or why not?  

  SCENARIO 2   

   An employee routinely compliments col-

leagues about their appearance, hair, and 

body. Is this sexual harassment? Why or why 

not?

  SCENARIO 3   

     A male and female employee have engaged 

in a two-year consensual personal relation-

ship, which ends. The male continues to at-

tempt to get the female to go out with him 

on dates. When she does not, she is eventually fi red 

by the male, who is her supervisor. She sues, alleg-

ing sexual harassment. Who wins and why?

Scenario
1

Scenario
2

Scenario
3
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engage in such an unnecessary act that can have such wide-ranging negative con-

sequences for the employer? Why would an employer permit it? You will prob-

ably find yourself asking this over and over as you read this chapter. Not that any 

discrimination ever is, but how could this ever be worth it to an employer when it 

is so   pe rsonal? 

No matter what the workplace, whether employees are driving taxis or making

them, practicing law or executing it, serving customers, hosting a television show, 

being the president of the United States, running a medical clinic, or being a 

professor, the fact that it is a workplace means we presume a certain standard 

for our interaction with co-workers. It may be loosely defined, but we know it is 

there. Just picture what you think your workplace will be like when you graduate. 

You worked long and hard to get that diploma; you schlep from one interview to 

another in a race to obtain a job before graduation; you step out into the work-

place feeling a degree of trepidation and uncertainty, but knowing that if given a 

chance, you’ll be able to work hard and make your dreams come true. You will 

take a job where you will have dignity and respect and be allowed to contribute 

your time and energies to the productivity of your employer. Without even giving 

it much thought, you may expect there to be some unpleasant personalities and 

even jerks in your workplace, but you still expect a certain level of decorum. 

 With this picture in mind, we guarantee that the following situations do not 

comport with your idea of a workplace you would like to step into. Keep in mind 

that these incidents are only from the last few years. 

• A Chicago court found for a female employee in a suit against Custom Com-

panies, a trucking company in Northlake, Illinois, when it determined that the 

founder and top managers in the company engaged in “reprehensible conduct” 

against three female sales representatives by repeatedly touching; groping;

making sexually explicit comments using lewd language; exposing them to 

pornography, jokes, sexual advances, and a sexually charged atmosphere, 

which included making them take clients to strip clubs and other places of 

adult entertainment. In sharply criticizing the harassers in a 50-page memo-

randum opinion, among other things, the court enjoined Custom from further 

engaging in such activity and ordered them to send a letter to their clients noti-

fying them of the court’s decision.  1

   • A female employee sued her employer for spanking her in front of co-workers 

in what her employer called a “camaraderie-building exercise” that pitted sales 

teams against each other, with winners throwing pies at the losers, feeding 

them baby food, making them wear diapers, and spanking them.  

   • Lutheran Medical Center in Brooklyn, New York, agreed to pay nearly $5.5 

million to settle a sexual harassment case in which a hospital doctor allegedly 

subjected more than 50 female employees to invasive touching and intrusive 

questions about their sex life during mandatory physical exams. He threatened 

to delay or deny their employment if they did not cooperate.  
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• The city of Richmond, Virginia, agreed to pay $100,000 to settle a suit by 

a female employee claiming police administrators ignored sexual harassment 

complaints against a high-ranking official and for months after she formally 

complained, allowing him to continue to supervise her. She claims he repeat-

edly made sexually explicit comments to her and asked her out, used deroga-

tory language to describe female employees, and engaged in unwelcome, 

offensive, or other unwanted conversations of a sexual or personal nature.  

• Airguide Corporation and Pioneer Metals, Inc., entered into a consent decree 

with EEOC, agreeing to pay $1 million for sexual harassment and retaliation 

to three former female employees allegedly subjected to sexually explicit slurs 

and comments by their supervisors. Though they complained repeatedly, the 

harassment pe rsisted.  

• Burger King entered into a consent decree with EEOC to pay $400,000 to set-

tle a claim for sexual harassment of seven female employees,  

  after the manager subjected them to repeated groping, 

vulgar sexual comments, and demands for sex. Nothing was done when this 

was reported to assistant managers at the restaurant or to the district manager.  

   • A New Hampshire judge resigned from the bench after groping five female 

victim advocates of his court at a conference on sexual assault and domestic 

violence. Late-night partying at the conference also led to the attorney gen-

eral’s resignation after an investigation into his inappropriate touching of a 

woman while dancing.  

   • A judge, married and the father of three grown children, resigned from the 

bench after allegations that he habitually masturbated with a penis pump under 

his robe at trials—a claim bolstered by semen samples on his robe, chair, and 

carpet samples collected from behind the bench, as well as witnesses such as 

the court reporter, lawyers who heard the “whooshing” sound made by the 

pump, and police officers who took photos of the pump under the desk during 

a break in a murder trial after seeing a piece of plastic tubing disappear under 

the judge’s robe. It is expected that a number of defendants will appeal, alleg-

ing the judge was not paying sufficient attention while presiding over their 

trials since. It was reported, “During one trial, the judge seemed so distracted 

that some jurors thought he was playing a handheld video game or tying fish-

ing lures behind the bench.”   

We could go on, but we will stop here. You get the message. From  

  game show host Bob Barker, to governor and actor Arnold Schwarzenegger

(who, after being dogged by allegations of sexual misconduct with up to 16 

women during his campaign for governor of California, underwent a voluntary 

course in preventing sexual harassment after his election); from the founder of 

Habitat for Humanity, to conservative talk show host Bill O’Reilly, no one seems 

to be immune from engaging in sexual harassment. (See  Exhibit 8.1 , “Even a 

Professor. . . . ”) Sexual harassment suits are still far more frequent an occurrence 

than we would like them to be, if for no other reason than they cost the employer 

totally unnecessary time, effort, energy, bad press, and money. Who needs it? 
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  Exhibit 8.1   Even a Professor. . . 

 You have probably heard about President Bill

Clinton’s sexual encounter with White House intern 

Monica Lewinsky. This situation involved a student 

who evidently resembled Ms. Lewinsky and her 

professor who kept reminding her of that fact in 

front of other students. 

 Inbal Hayut, a female student of political science 

professor Alex Young at the University of New York 

at New Paltz, sued Professor Young for nicknam-

ing her “Monica” and subjecting her to harassment 

about it over the course of the semester. Hayut 

apparently resembled Monica Lewinsky, the White 

House intern who had an affair with then-President 

Bill Clinton and was much in the news at the time. 

Professor Young opened virtually every class session 

by asking Hayut in front of the entire class, “How 

was your weekend with Bill?” Hayut alleged that 

twice in class Professor Young told her, “Be quiet, 

Monica. I’ll give you a cigar later.” She asked Pro-

fessor Young to stop referring to her as “Monica” 

but was ignored. Classmates mockingly addressed 

Hayut as “Monica” outside class. 

 Hayut said the comments affected her deeply, 

humiliated her in front of her classmates, and made 

it difficult for her to sleep or concentrate at school or 

work. She barely passed her courses that semester,

received failing grades the next term, withdrew 

from the school, and had to complete a year of 

remedial work before she could transfer to another 

school. 

 Hayut sued the university, the professor, and 

several school administrators for, among other 

things, violating the Title IX Educational Amend-

ments of 1972, which prohibits gender discrimina-

tion in any education program or activity receiving 

federal financial assistance. Professor Young, who 

had been teaching for 30 years, admitted mak-

ing the statements, but said they were a joke. He 

retired a month after school administrators met to 

decide what to do about the situation. 

 In the lawsuit, the school claimed the actions by 

Professor Young did not amount to sexual harass-

ment. The court ruled that Professor Young, as 

“a teacher at a state university, was a state actor 

vested with considerable authority over his stu-

dents.” His comments were severe and pervasive 

enough to transcend the bounds of propriety and 

decency and became actionable harassment and 

Hayut’s academic performance suffered as a result. 

[ Hayut   v.   SUNY at New Paltz, et al.,  352 F.3d 733 

(2d Cir. 2003).]  

In 1991, the first sexual harassment class action was approved in     
2   Leading up to the class action certification proceedings 

there was much speculation in the legal community as to whether such a thing 

could be done, or even if it really needed to be done. How frequently could there 

possibly be a case with so many charges that a class action suit was necessary? 

Unfortunately, in the years since, many such cases have been brought, involving 

both men and women. Few are brought to trial. The risk to the employer is too 

great. Sexual harassment class action trials (actual trials, not lawsuits filed) have 

been called “a white buffalo” by one lawyer because so few are seen. Many cases 

are filed, but they are settled rather than litigated as a means of avoiding bad pub-

licity and the possibility of even greater damages if the matter goes to trial. Keep 

in mind that at trial the jury would hear employee after employee take the witness 

stand and under oath tell similar stories, generally of a grossly inappropriate-for-

the-workplace, graphic sexual nature, often from the employer’s offices all over 

the country. To think that there would be enough employees experiencing sexual 

harassment at a workplace to even be certified as a class action (no small feat!) 
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ought to give you cause for concern as a future manager, supervisor, or business 

owner. Again,    The   case became the inspiration for the 2005 

Academy Award–nominated movie    starring Charlize Theron, 

detailing the very ugly situation the employee faced in trying to do something 

about the sexual harassment of herself and other female employees. The film was 

based on the book   by Clara Bingham and Laura Leedy Gansler.  3 In

addition to the class action suits set forth above, consider these:

    • CB Richard Ellis, a $1.6 billion, publicly traded commercial real estate broker-

age firm with 17,000 employees in 300 offices around the world, was sued 

by female employees whose affidavits allege management condoned and per-

petuated discrimination and sexual harassment against women through such 

things as its decades-old, much-touted, annual “Fight Night” event in Atlanta. 

This was characterized as a “rowdy, black-tie Vegas-style boys night out of 

cigar smoke, boxing, and women on display.” Female employees were chosen 

to wear evening clothes and serve them and their clients drinks and cigars. 

At work, female employees across the country allege they were subjected to 

groping, degrading comments, and vulgar discussions about sex and women’s 

body parts. Male employees also exposed themselves to female employees. 

The plaintiffs alleged daily circulation of offensive, lewd, and pornographic 

e-mails; granting or withholding permission to interface with customers based 

on a female employee’s looks; viewing of pornographic Web sites and videos 

in the office; and the display of offensive, lewd, and pornographic pictures and 

calendars in the office.  

   • Dial Corporation, maker of Dial soap, entered into a consent decree with EEOC 

to settle a class action by 91 women who alleged that the Dial Corporation’s 

soap factory in Montgomery, Illinois, had a sexually abusive environment for 

years and management either participated in the activities or did nothing when 

it was reported. Harassing activity included everything from grabbing female 

employees and fondling their breasts, to sexual comments and propositions, to 

placing a sanitary napkin doused with ketchup beside a female employee’s tool 

box, as well as a life-sized penis carved from pink soap.  

   • Thirty-two female employees at the U.S. Mint’s Denver plant, nearly one-third 

of the females, filed suit alleging they were subjected to sexist comments, 

treated more favorably if they had sex with some managers, disciplined more 

harshly than men, discouraged from complaining about the treatment, and 

ignored after they met with Mint officials. Until they met with higher authori-

ties at the U.S. Treasury Department, the harassment continued. The Mint 

director was female.  

   • EEOC sued Kraft on behalf of a class of male employees who were subjected 

to “egregious” same-sex harassment and retaliation by their male supervisor in 

Birmingham, Alabama. The employees were the subject of sexual comments, 

propositioned for sex, touched, grabbed, and sexually assaulted by a male 

supervisor for Nabisco.  
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• EEOC filed for class action certification in an action against Federal Express 

Corp. for same-gender sexual harassment in Kankakee, Illinois. One of the 

employees alleged that he repeatedly complained to management about the 

harassment by another male employee, but he was told to “act like a man” and 

that “nothing can be done.”    

Sounds awful, doesn’t it? Can you think of a good reason an employer would 

watch millions of hard-earned dollars go out of a business’s coffers for such 

unnecessary, avoidable, and totally useless actions? Impeachment of a president, 

resignation of multi-starred generals and other high-level military personnel; 

resignation of company and university presidents and long-term legislators; and 

embarrassing televised hearings of a U.S. Supreme Court nominee all have been 

a part of our national consciousness and abrupt introduction to, and education in, 

the area of sexual harassment. It is frustrating to see the same thing over and over 

again, while liability is so avoidable if employers will only take a few steps we 

will discuss. 

 But before we do that, let’s get a bit of context first. 

    It seems like such a short time ago that most of us were blissfully unaware that 

the legal cause of action of sexual harassment even existed. Though it had been 

around for more than 10 years, most people knew very little about it. Until, that is, 

it was thrust into the limelight when then–University of Oklahoma law professor 

Anita Hill took her seat at a table before the Senate Judiciary Committee in the 

confirmation hearings for associate justice of the U.S. Supreme Court, Clarence 

Thomas. Hill had worked for Thomas when he was head of EEOC about 10 years 

before. When Thomas came up for confirmation, friends of Hill reported to the 

Judiciary Committee that she had at one time revealed to them details of unprofes-

sional exchanges with Thomas that could have amounted to sexual harassment. The 

committee contacted Hill and made clear that she would either testify about the mat-

ter and set the record straight herself or leave them to their own devices of discovery. 

Hill very reluctantly chose to testify, and the country hasn’t been the same since. 

Hill’s testimony over the next several days, and Thomas’s barely concealed 

anger about it, were painful for the millions of Americans who sat glued to their 

television sets during those unbelievable autumn days in 1991. People who had 

never even heard the term   now had implacable opinions about 

it. From barber shops to executive suites, and everywhere in between,  

discussed the pros and cons of not only Hill’s and Thomas’s truthfulness, but also 

the concept of sexual harassment itself. Men who had thought nothing of what 

they considered harmless sexually suggestive jokes, comments, gestures, and 

even touching suddenly felt themselves looked upon as virtual lechers. Women 

who had found themselves on the uncomfortable receiving end of such unwanted 

attentions now discovered that those attentions might be not just uncomfortable, 

but actually illegal under Title VII. Eight months after the Hill–Thomas hearings, 

sexual harassment complaints filed with EEOC increased by more than 50 percent.

Ninety percent of the charges were from women. In the elections of 1992, called 

the “Year of the Woman,” unprecedented numbers of female politicians rode the 

LO1LO1
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backlash wave of women who wanted to change “politics as usual” after wit-

nessing what they perceived as the Senate’s poor treatment of Hill during the 

hearings and Thomas’s confirmation despite Hill’s revelations. Ironically, at the 

time he engaged in the alleged activity, Thomas was head of EEOC, the very 

agency charged with enforcing sexual harassment claims. You may have seen 

some semblance of the same type of reaction when, after her loss to presiden-

tial candidate Barack Obama in the Iowa caucus, candidate Hillary Clinton

was reported to have teared up during a campaign stop in New Hampshire where 

polls showed Barack Obama had pulled out in front of her in the state’s primary, 

and women reacted to the media bashing Clinton took for the tears by giving her 

greater support in the New Hampshire primary in reaction to what they consid-

ered to be her mistreatment based on gender. Though polls showed Obama lead-

ing Clinton before this, Clinton won the New Hampshire primary.  

Much happened in the wake of the Hill–Thomas fiasco. (See  Exhibit 8.2 , 

“Maine Has First Sexual Harassment Law.”) Almost overnight, the country’s 

offices and workplaces went from friendly to foul. Sexual harassment capti-

vated the national consciousness much like President Clinton’s affair with Mon-

ica Lewinsky, or the Virginia Tech campus massacre in 2007, only there was an 

immediate, acerbic, often acrimonious air to it. Lines were drawn in offices, bars, 

schools, universities, churches, and homes all across the country, and people took 

their places on one side or the other and held their ground. 

As you can see, sexual harassment law is not something that has been around 

forever that we’ve grown accustomed to and learned to live with over hundreds of 

years or even in the 40 ⫹  years since Title VII was born. Even though it may seem 

like old hat today, it is still pretty new in the legal sense. It is still evolving. The 

U.S. Supreme Court did not hear its first sexual harassment case until 1986, and 

the next one did not come until seven years later in 1992. And of course, as we 

saw earlier, there are still many who don’t yet “get it.” 

We also told you the background of sexual harassment because there is a lot of 

baggage that comes with the issue. Often, managers, supervisors, and employees don’t 

recognize sexual harassment when it occurs. Our society preaches sexual permissive-

ness on the one hand, through music, movies, television, advertising, acculturation, 

and so forth, but when it comes to the workplace, the rules are different and some 

people don’t make the transition very well. (See  Exhibit 8.3 , “Mixed Messages. . . .”) 

But despite all this, is sexual harassment something with which we really 

should be concerned? Is it that big a deal? Well, let’s take a look. In one of the 

first and still one of the most comprehensive studies ever conducted on the 

issue, the U.S. Merit Systems Protection Board in 1980 found that over 40 per-

cent of federal employees had reported incidents of sexual harassment; seven 

years later, the results were nearly the same (42 percent). A survey by  

  magazine of 160 of the Fortune 500 companies showed that nearly

40 percent of the companies had received at least one sexual harassment complaint 

in the previous 12 months. A    poll found that 4 of every 10 women 

reported having experienced sexual harassment. The  

reported that 60 percent of female attorneys nationally said they had experienced 



Chapter Eight 405

Exhibit 8.2 Maine Has First Sexual Harassment Law

26 MAINE REVISED STATUTES
SECTIONS 806, 807
In an effort to ensure a workplace free of sexual 

harassment, Maine was the first state to pass a 

sexual harassment law. Connecticut passed such a 

law in May 1992 and was followed by other states, 

including Rhode Island, Massachusetts, and Ver-

mont. While the EEOC guidelines are voluntary on 

the part of employers, Maine’s law, which took effect 

in 1991, imposes affirmative duties on all employ-

ers, whether or not they have been found to have 

violated Maine’s human rights law. The law, which 

in large part tracks the EEOC guidelines, requires 

employers to provide employees with information 

regarding sexual harassment, including

• A statement that it is illegal.

• The definition of sexual harassment under the 

state law.

• Descriptions of sexual harassment using examples.

• Descriptions of the internal complaint process 

available to employees.

• The availability of legal recourse and complaint 

process through the state’s Human Rights 

Commission.

• Directions on how to contact the Commission.

• The availability of protection against retaliation 

for invoking rights under the discrimination 

law.

The employer must provide this information in 

three ways:

• The employer must display a poster (which can-

not exceed a 6th grade literacy level and may 

be purchased from Maine’s Human Rights Com-

mission) in a prominent and accessible location 

in the workplace.

• The employer must provide employees each 

year with an individual written notice about sex-

ual harassment delivered in a manner to ensure 

its receipt, such as with employees’ pay.

• If the employer has 15 or more employees, the 

employer must conduct an education and train-

ing program for all new employees within one 

year of the employee starting work. Additional 

training is required for supervisory and mana-

gerial employees within a year of commenc-

ing work to ensure that those employees take 

immediate and appropriate corrective action 

addressing sexual harassment complaints.

In an interesting note, in March 2001, after sev-

eral sexual harassment complaints against the U.S. 

Postal Service (USPS) in Maine, Senator Olympia 

Snow (R-Maine) requested that the federal office of 

the inspector general (IG) conduct an investigation. 

In March 2002, the IG’s office reported, among 

other things, that while there were strong sexual 

harassment policies in place, they were not well 

enforced. Supervisors who knew of sexual harass-

ment complaints had routinely been given promo-

tions, and one employee even committed suicide, 

leaving a note blaming sexual harassment for her 

despair. Based on the findings in Maine, the USPS 

ordered a nationwide investigation of its facilities. 

The lesson here is vigilance. Even though Maine 

was the first state to enact sexual harassment regu-

lations into law, including requirements for train-

ing, the legislation is useless without vigorous 

enforcement.

Source: CBC Employment Alert, August 15, 1991, pp. 
2–3, © 1994 by Clark Boardman Callahan, a division of 
Thomson Legal Publishing, Inc.



406 Part Two 

  Exhibit 8.3   Mixed Messages. . .and Not Everyone Agrees with Title VII 

 Sometimes, trying to stamp out sexual harassment 

in the workplace can seem like an unwinnable battle, 

given the greater context in which we live. A  Forbes  

magazine article argued that sex is everywhere in 

the greater society, from magazines to shock jocks, 

yet it is not permitted in the office for fear of a fed-

eral lawsuit, something the writer considered to be 

“daffy.”   

some form of sexual harassment. A    poll discovered that 70 per-

cent of the women polled who served in the military said they had been sexually 

harassed (see  Exhibit 8.4 , “Supporting Our Troops?”), as had 50 percent of the 

women who worked in congressional offices on Capitol Hill. Despite the numbers, 

only about 5 percent of the incidents of sexual harassment are reported. Those who 

experience sexual harassment “pay all the intangible emotional costs inflicted by 

anger, humiliation, frustration, withdrawal, [and] dysfunction in family life.”  4 
In 5   the court found, based on expert 

testimony, that 

 [v]ictims of sexual harassment suffer stress effects from the harassment. Stress as 

a result of sexual harassment is recognized as a specific, diagnosable problem by 

the American Psychiatric Association. Among the stress effects suffered is “work 

performance stress,” which includes distraction from tasks, dread of work, and 

an inability to work. Another form is “emotional stress,” which covers a range 

of responses, including anger, fear of physical safety, anxiety, depression, guilt, 

humiliation, and embarrassment. Physical stress also results from sexual harass-

ment; it may manifest itself by sleeping problems, headaches, weight changes, and 

other physical ailments. A study by the Working Women’s Institute found that 

96 percent of sexual harassment victims experienced emotional stress, 45 percent 

suffered work performance stress, and 35 percent were inflicted with physical 

stress problems. 

 Sexual harassment has a cumulative, eroding effect on the victim’s well-being. 

When women feel a need to maintain vigilance against the next incidence of 

harassment, the stress is increased tremendously. When women feel that their indi-

vidual complaints will not change the work environment materially, the ensuing 

sense of despair further compounds the stress. 

Regarding tangible costs, according to the classic 1988 MSPB update study, 

sexual harassment cost the federal government $267 million from May 1985 

to May 1987 for losses in productivity, sick leave costs, and employee replace-

ment costs. The    magazine survey found the actual cost of sexual 

harassment in the responding companies to be $6.7 million in low productivity, 

absenteeism, and employee turnover. In addition, along with the nontangible price 

they pay, MSPB found that employees who are sexually harassed pay medical 

expenses, litigation expenses, job search expenses, and the loss of valuable sick 

leave and annual leave. 
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 Exhibit 8.4   Supporting Our Troops? 

 If your community is like ours, you have seen rib-

bon car stickers appearing all over in support of our 

troops in Iraq. Ironically, women in the military face 

the possibility of attack from not only their military 

foes, but also their own comrades. Sexual trauma in 

the military has reportedly reached epidemic propor-

tions. A Department of Defense study shows twice 

the number of cases as in the civilian population. In 

January 2005, in response to a rash of sexual assaults 

among troops in Iraq, at the Air Force Academy 

(which resulted in the Pentagon announcing that 

top Air Force Academy officials would be replaced 

in an effort to change the school’s culture), and else-

where in the military, the Pentagon announced it 

will begin allowing sexual assault victims confiden-

tiality immediately after their attack in an effort to 

have more victims report their attacks. 

Whether it occurs through joking, e-mails, touching, gestures, staring, unwanted 

requests for dates, denials of job opportunities, or some other means, sexual 

harassment is not just kidding or a joke or workplace fraternization. It is an illegal 

form of gender discrimination that violates Title VII of the 1964 Civil Rights Act. 

But it is not only illegal: Given the toll it takes on the workplace, it is simply not 

good business. Since it is purely personal on the part of the harasser, it makes little 

sense for an employer not to take simple steps to prevent this totally unnecessary 

liability. It has become even less justifiable in the face of the 1991 Civil Rights Act 

being amended to permit jury trials and compensatory and punitive damages. 

The Civil Rights Act was passed in 1964, but it was the mid- to late 1970s 

before courts began to seriously recognize sexual harassment as a form of gender 

discrimination under Title VII. In 1980, soon after the first few significant sexual 

harassment cases were decided, EEOC issued guidelines on sexual harassment. 

The guidelines, quoted in the opening of this chapter, are not law in the sense of 

Title VII but carry a great deal of weight when it comes to how courts will view 

and analyze the issue.  

  Where Do Sexual Harassment Considerations Leave
the Employer? 
The letter to Ann Landers in  Exhibit 8.5 , “Employer Confusion over Harass-

ment Issues,” evidences a common frustration with and ignorance of sex-

ual harassment issues. The intent of the law is    that the workplace either 

become totally devoid of sexuality on the one hand or be given completely 

over to employees who would misuse the law on the other. Consensual rela-

tionships are not forbidden under the law, and employees may date consistent 

with appropriate company policy. It is only when the activity directed toward 

an employee is    and imposes terms or conditions different for one 

gender than another that it becomes a problem. For instance, a female employee 

might be required as a condition of employment to date her supervisor, 

while the male employees have no such condition imposed. Most workplaces
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  Exhibit 8.5   Employer Confusion over Harassment Issues 

  Dear Ann Landers:  I am married. I am also the boss. 

I have several competent women employees who 

come on to me in subtle ways. They wear see-

through blouses in the office, which I consider in 

poor taste. I do not wear see-through pants to work. 

Their thigh-high short skirts may be fashionable but 

when they sit down I am afraid to look for fear of 

what might be showing. 

 If I were to bring up this subject, they might 

charge me with “sexual harassment,” so once they 

are hired and their work skills are up to par, there is 

very little I can do. The law is now on their side. 

 I often wonder if these women are trying to 

trap me into making passes at them. When I once 

mentioned “appropriate clothing” in the office, 

they pointed out that they dress like everyone else 

in the building—which is true. 

 I am proud to say that in the 28 years I’ve been 

married, cheating never once crossed my mind. 

Why, then, do these women come on to me? I don’t 

flirt and am very businesslike. Of course, I could not 

ask my secretary to type this letter, so please excuse 

the mistakes.—Business Man, USA. 

  Source:  Permission to reprint granted by Ann Landers/
Creators Syndicate.  

have now adopted sexual harassment policies (see  Exhibit 8.6 , “Example 

of a Sexual Harassment Policy”) to govern this workplace issue. Recently,

California joined Maine and Connecticut and took it a step further and mandated 

at least two hours of training every other year for supervisors in all U.S. firms 

with 50 or more employees if it has at least one supervisor based in California.  6

(See  Exhibit 8.7 , “State Mandated Anti–Sexual Harassment Training.”) 

     Sexual Harassment in General 

  There are two theories on which an action for sexual harassment may be brought: 

quid pro quo sexual harassment    and    hostile environment sexual har-
assment.    The first generally involves the employer requiring some type of 

sexual activity from the harassee as a condition of employment or workplace 

benefits. The second addresses an offensive work environment to which one gen-

der is subjected but not the other. (See  Exhibit 8.8 , “Wanted?”) While there are 

two different types of sexual harassment and each has its own requirements, the 

U.S. Supreme Court has said that the distinction need not be rigid. In    

  the supervisor made threats to the harassee but did not 

carry them out. The harassee brought suit on the theory of  

  but rather than deny relief because there had been no loss of a tangi-

ble job benefit necessary for quid pro quo sexual harassment, the Court said that 

the terms    and   are not controlling for purposes 

of determining employer liability for harassment by a supervisor. Rather, they are 

helpful in making rough demarcations between Title VII cases in which sexual 
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quid pro 
quo sexual 

harassment
Sexual harassment 

in which the harasser 

requests sexual activity 

from the harassee in 

exchange for workplace 

benefits.

hostile 
environment sexual 
harassment
Sexual harassment 

in which the harasser 

creates an abusive, 

offensive, or intimidat-

ing environment for the 

harassee.

quid pro 
quo sexual 

harassment
Sexual harassment 

in which the harasser 

requests sexual activity 

from the harassee in 

exchange for workplace 

benefits.

hostile 
environment sexual 
harassment
Sexual harassment 

in which the harasser 

creates an abusive, 

offensive, or intimidat-

ing environment for the 

harassee.



Chapter Eight 409

  Exhibit 8.6   Example of a Sexual Harassment Policy 

 Often the employer doesn’t really know what is 

appropriate to include in a sexual harassment pol-

icy. In the  Jacksonville Shipyards  case, as part of the 

court’s order, it required the employer to adopt a 

sexual harassment policy, which it included in an 

appendix. In order for you to see what one actu-

ally looks like and make the theoretical more practi-

cal for you, it is reproduced below, with changes 

as appropriate to generalize the policy (rather than 

have it be specific to JSI). 

  XYZ COMPANY ANTISEXUAL 
HARASSMENT POLICY 

  Statement of Policy 
 Title VII of the Civil Rights Act of 1964 prohibits 

employment discrimination on the basis of race, 

color, gender, religion, or national origin.  Sexual 

harassment is included among the prohibitions.  

 Sexual harassment, according to the federal Equal 

Employment Opportunity Commission (EEOC), con-

sists of unwelcome sexual advances, requests for 

sexual favors, or other verbal or physical acts of a 

sexual or sex-based nature where (1) submission to 

such conduct is made either explicitly or implicitly 

a term or condition of an individual’s employment; 

(2) an employment decision is based on an indi-

vidual’s acceptance or rejection of such conduct; 

or (3) such conduct interferes with an individual’s 

work performance or creates an intimidating, hos-

tile, or offensive working environment. 

 It is also unlawful to retaliate or take reprisal in 

any way against anyone who has articulated any 

concern about sexual harassment or discrimina-

tion, whether that concern relates to harassment of 

or discrimination against the individual raising the 

concern or against another individual. 

 Examples of conduct that would be considered 

sexual harassment or related retaliation are set forth 

in the Statement of Prohibited Conduct, which fol-

lows. These examples are provided to illustrate the 

kind of conduct proscribed by this policy; the list is 

not exhaustive. 

 XYZ Company and its agents are under a duty 

to investigate and eradicate any form of sexual 

harassment, gender discrimination, or retaliation. 

To further that end, XYZ Company has issued a 

procedure for making complaints about conduct in 

violation of this policy and a schedule for violation 

of this policy. 

 Sexual harassment is unlawful, and such pro-

hibited conduct exposes not only XYZ Company 

but individuals involved in such conduct to signifi-

cant liability under the law. Employees at all times 

should treat other employees respectfully and with 

dignity in a manner so as not to offend the sensibili-

ties of a coworker. Accordingly, XYZ’s management 

is committed to vigorously enforcing its Antisexual 

Harassment Policy at all levels within the company.  

  Statement of Prohibited Conduct 
 The management of XYZ Company considers the 

following conduct to represent some of the types 

of acts which violate XYZ’s Antisexual Harassment 

Policy: 

  A.  Physical assaults of a sexual nature, such as:  

    (1)  rape, sexual battery, molestation, or attempts to 

commit these assaults; and  

   (2)  intentional physical conduct, which is sexual 

in nature, such as touching, pinching, patting, 

grabbing, brushing against another employee’s 

body, or poking another employee’s body.    

  B.  Unwanted sexual advances, propositions, or 
other sexual comments, such as:  

    (1)  sexually oriented gestures, noises, remarks, 

jokes, or comments about a person’s sexuality 

or sexual experience directed at or made in the 

presence of any employee who indicates or has 

indicated in any way that such conduct in his or 

her presence is unwelcome;  

   (2)  preferential treatment or promise of preferential 

treatment to an employee for submitting to sex-

ual conduct, including soliciting or attempting
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 Exhibit 8.6  continued

to solicit any employee to engage in sexual 

activity for compensation or reward; and  

   (3)  subjecting, or threats of subjecting, an 

employee to unwelcome sexual attention or 

conduct or intentionally making performance 

of the employee’s job more difficult because of 

that employee’s gender.    

  C.  Sexual or discriminatory displays or publications 
anywhere in XYZ’s workplace by XYZ’s employees, 
such as:  

    (1)  displaying pictures, posters, calendars, graffiti, 

objects, promotional materials, reading mate-

rials, or other materials that are sexually sug-

gestive, sexually demeaning, or pornographic, 

or bringing into the XYZ work environment or 

possessing any such material to read, display, or 

view at work. 

        A picture will be presumed to be sexually sug-

gestive if it depicts a person of either gender 

who is not fully clothed or in clothes that are 

not suited to or ordinarily accepted for the 

accomplishment of routine work in and around 

the workplace and who is posed for the obvious 

purpose of displaying or drawing attention to 

private portions of his or her body;  

   (2)  reading or otherwise publicizing in the work 

environment materials that are in any way 

sexually revealing, sexually suggestive, sexually 

demeaning, or pornographic; and  

   (3)  displaying signs or other materials purporting to 

segregate an employee by gender in any area of 

the workplace (other than restrooms and similar 

semiprivate lockers/changing rooms).    

  D.  Retaliation for sexual harassment complaints, 
such as:  

    (1)  disciplining, changing work assignments of, pro-

viding inaccurate work information to, or refus-

ing to cooperate or discuss work-related matters 

with any employee because that employee has 

complained about or resisted harassment, dis-

crimination, or retaliation; and  

   (2)  intentionally pressuring, falsely denying, lying 

about, or otherwise covering up or attempting 

to cover up conduct such as that described in 

any item above.    

  E.  Other acts:  

    (1)  The above is not to be construed as an all-

inclusivelist of prohibited acts under this policy.  

   (2)  Sexual harassment is unlawful and hurts other 

employees. Any of the prohibited conduct 

described here is sexual harassment of anyone 

at whom it is directed or who is otherwise sub-

jected to it. Each incident of harassment, more-

over, contributes to a general atmosphere in 

which all persons who share the victim’s gender 

suffer the consequences. Sexually oriented acts 

or gender-based conduct have no legitimate 

business purpose; accordingly, the employee 

who engages in such conduct should be and 

will be made to bear the full responsibility for 

such unlawful conduct.     

  Schedule of Penalties for Misconduct 
 The following schedule of penalties applies to all 

violations of this policy, as explained in more detail 

in the Statement of Prohibited Conduct. 

 Where progressive discipline is provided for, 

each instance of conduct violating the policy moves 

the offending employee through the steps of disci-

plinary action. In other words, it is not necessary for 

an employee to repeat the same precise conduct in 

order to move up the scale of discipline. 

 A written record of each action taken pursu-

ant to the policy will be placed in the offending 

employee’s personnel file. The record will reflect 

the conduct, or alleged conduct, and the warning 

given, or other discipline imposed. 

  A.  Assault:  
 Any employee’s first proven offense of assault 

or threat of assault, including assault of a sexual 

nature, will result in dismissal.  

  B.  Other acts of harassment by coworkers:  
 An employee’s commission of acts of sexual harass-

ment, other than assault, will result in nondisciplinary
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oral counseling upon alleged first offense; written 

warning, suspension, or discharge upon the first 

proven offense, depending upon the nature and 

severity of the misconduct; and suspension or dis-

charge upon the second proven offense, depending 

upon the nature and severity of the misconduct.  

  C.  Retaliation:  
Alleged retaliation against a sexual harassment 

complainant will result in nondisciplinary oral coun-

seling. Any form of proven retaliation will result 

in suspension or discharge upon the first proven 

offense, depending upon the nature and severity of 

the retaliatory acts, and discharge upon the second 

proven offense.  

  D.  Supervisors:  
A supervisor’s commission of acts of sexual harass-

ment (other than assault) with respect to any 

employee under that person’s supervision will 

result in nondisciplinary oral counseling upon 

alleged first offense, final warning or dismissal for 

the first offense, depending upon the nature and 

severity of the misconduct, and discharge for any 

subsequent offense.   

  Procedures for Making, Investigating, and 
Resolving Sexual Harassment and Retaliation 
Complaints 

  A.  Complaints:  
XYZ Company will provide its employees with con-

venient, confidential, and reliable mechanisms for 

reporting incidents of sexual harassment and retali-

ation. Accordingly, XYZ designates at least two 

employees in supervisory or managerial positions 

to serve as investigative officers for sexual harass-

ment issues. The names, responsibilities, work 

locations, and phone numbers of each officer will 

be routinely and continuously posted so that an 

employee seeking such name can enjoy anonymity 

and remain inconspicuous to all of the employees 

in the office in which he or she works. 

 The investigative officers may appoint “des-

ignees” to assist them in handling sexual harass-

ment complaints. Persons appointed as designees 

shall not conduct investigations until they have 

received training equivalent to that received by 

the investigative officers. The purpose of having 

several persons to whom complaints may be made 

is to avoid a situation where an employee is faced 

with complaining to the person, or a close associ-

ate of the person, who would be the subject of the 

complaint. 

 Complaints of acts of sexual harassment or 

retaliation that are in violation of the sexual harass-

ment policy will be accepted in writing or orally, 

and anonymous complaints will be taken seriously 

and investigated. Anyone who has observed sex-

ual harassment or retaliation should report it to a 

designated investigative officer. A complaint need 

not be limited to someone who was the target of 

harassment or retaliation. Only those who have an 

immediate need to know, including the investiga-

tive officers and/or his/her designee, the alleged 

target of harassment or retaliation, the alleged 

harasser(s) or retaliator(s), and any witnesses will 

or may find out the identity of the complainant. All 

parties contacted in the course of an investigation 

will be advised that all parties involved in a charge 

are entitled to respect and that any retaliation or 

reprisal against an individual who is an alleged tar-

get of harassment or retaliation, who has made a 

complaint, or who has provided evidence in con-

nection with a complaint is a separate actionable 

offense as provided in the schedule of penalties. 

This complaint process will be administered con-

sistent with federal labor law when bargaining unit 

members are affected.  

  B.  Investigations:  
 Each investigative officer will receive thorough 

training about sexual harassment and the proce-

dures herein and will have the responsibility for 

investigating complaints or having an appropriately 

trained and designated XYZ investigator do so. 

 All complaints will be investigated expeditiously 

by a trained XYZ investigative officer or his/her des-

ignee. The investigative officer will produce a writ-

ten report, which, together with the investigation 

file, will be shown to the complainant upon request 

within a reasonable time. The investigative officer 

is empowered to recommend remedial measures 

based upon the results of the investigation, and XYZ 

management will promptly consider and act upon 

such recommendation. When a complaint is made, 
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Exhibit 8.6  continued

the investigative officer will have the duty of imme-

diately bringing all sexual harassment and retaliation 

complaints to the confidential attention of the office 

of the president of XYZ, and XYZ’s EEO officer. The 

investigative and EEO officers will each maintain a 

file on the original charge and follow up investiga-

tion. Such files will be available to investigators, to 

federal, state, and local agencies charged with equal 

employment or affirmative action enforcement, to 

other complainants who have filed a formal charge 

of discrimination against XYZ, or any agent thereof, 

whether that formal charge is filed at a federal, state, 

or local law level. The names of complainants, how-

ever, will be kept under separate file.  

  C.  Cooperation:  
 An effective antisexual harassment policy requires 

the support and example of company personnel in 

positions of authority. XYZ agents or employees who 

engage in sexual harassment or retaliation or who 

fail to cooperate with company-sponsored investi-

gations of sexual harassment or retaliation may be 

severely sanctioned by suspension or dismissal. By 

the same token, officials who refuse to implement 

remedial measures, obstruct the remedial efforts of 

other XYZ employees, and/or retaliate against sex-

ual harassment complainants or witnesses may be 

immediately sanctioned by suspension or dismissal.   

  Procedures and Rules for Education
and Training 
 Education and training for employees at each level 

of the workforce are critical to the success of XYZ’s 

policy against sexual harassment. The following 

documents address such issues: the letter to be sent 

to all employees from XYZ’s chief executive officer/

president; the Antisexual Harassment Policy; State-

ment of Prohibited Conduct; the Schedule of Pen-

alties for Misconduct; and Procedures for Making, 

Investigating, and Resolving Sexual Harassment 

Complaints. These documents will be conspicu-

ously posted throughout the workplace at each 

division of XYZ, on each company bulletin board, 

in all central gathering areas, and in every locker 

room. The statements must be clearly legible and 

displayed continuously. The antisexual harassment 

policy under a cover letter from XYZ’s president will 

be sent to all employees. The letter will indicate 

that copies are available at no cost and how they 

can be obtained. 

 XYZ’s antisexual harassment policy statement 

will also be included in the Safety Instructions and 

General Company Rules, which is issued in booklet 

form to each XYZ employee. Educational posters 

using concise messages conveying XYZ’s opposition 

to workplace sexual harassment will reinforce the 

company’s policy statement; these posters should 

be simple, eye-catching, and graffiti resistant. 

 Education and training include the following 

components:

    1.  For all XYZ employees:  As part of the general 

orientation, each recently hired employee will 

be given a copy of the letter from XYZ’s chief 

executive officer/president and requested to 

read and sign a receipt for the company’s 

policy statement on sexual harassment so that 

they are on notice of the standards of behav-

ior expected. In addition, supervisory employ-

ees who have attended a management training 

seminar on sexual harassment will explain orally 

at least once every six months at general meet-

ings attended by all employees the kind of acts 

that constitute sexual harassment, the compa-

ny’s serious commitment to eliminating sexual 

harassment in the workplace, the penalties for 

engaging in harassment, and the procedures for 

reporting incidents of sexual harassment.  

   2.  For all female employees:  All women employed at 

XYZ will participate on company time in annual 

seminars that teach strategies for resisting and 

preventing sexual harassment. At least a half-

day in length, these seminars will be conducted 

by one or more experienced sexual harassment 

educators, including one instructor with work 

experience in the trades for skilled employees in 

traditionally male-dominated jobs.  

   3.  For all employees with supervisory authority of 

any kind over other employees:  All supervisory

personnel will participate in an annual, half-day-

long training session on gender discrimination. 
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At least one-third of each session (of no less 

than one and one-half hours) will be devoted to 

education about workplace sexual harassment, 

including training (with demonstrative evidence) 

as to exactly what types of remarks, behavior, 

and pictures will not be tolerated in the XYZ 

workplace. The president of XYZ will attend the 

training sessions in one central location with all 

company supervisory employees. The president 

will introduce the seminar with remarks stress-

ing the potential liability of XYZ and individual 

supervisors for sexual harassment. Each partici-

pant will be informed that they are responsible 

for knowing the contents of XYZ’s antisexual 

harassment policy and for giving similar presen-

tations at meetings of employees.  

   4.  For all investigative officers:  The investigative 

officers and their designees, if any, will attend 

annual full-day training seminars conducted 

by experienced sexual harassment educators 

and/or investigators to educate them about 

the problems of sexual harassment in the work-

place and the techniques for investigating and

stopping it.       

harassment threats are carried out and where they are not or are absental together 

(see  at the end of this chapter.)      
In order to see the context within which sexual harassment operates and many 

of the ideas that underlie courts’ consideration of the issue, take a look at both 

the majority decision in      as well as the dis-

sent, provided at the conclusion of the chapter. In the case, a female employee’s 

claim of sexual harassment is denied even though one of her co-workers rou-

tinely treated her differently based on gender and made derogatory statements 

about her sex life and other matters. The court determined that this was no big 

deal and no sexual harassment occurred because, given the society we live in, 

she should have been used to it. Read the case with the idea in mind that you are 

looking at the competing interests at issue as society continues to struggle with 

this sometimes difficult issue. Note that the dissent in    has pretty much 

become the majority view in the way courts now approach the issue of sexual 

harassment, but the case is instructive in forcing you to think about the “subtext” 

of sexual harassment claims and why there is often so much acrimony around the 

issue.   also can be used to discuss a classic hostile environment sexual 

harassment case. 

There were courts that followed the majority in    and those that pre-

ferred the dissent. Those preferring the dissent were more prevalent, and ulti-

mately prevailed when the U.S. Supreme Court decided     
7      was also a Sixth Circuit decision with facts similar to   ’s. That 

is why the employee would be correct in opening scenario 1  . (See  Exhibit 8.4 , 

“Supporting Our Troops?” for the military’s change in this area.) 

In   a female managerial employee was subject to several embarrassing 

and demeaning actions by Charles Hardy, president of Forklift, who admitted to the 

acts but considered it “joking.” Women were requested to retrieve coins from his 

front pants pockets; he threw objects on the ground in front of Harris and other 

females and asked them to pick them up; made sexual innuendoes about Harris and 

Case
1

Case
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Case
2

Case
2

Scenario
1

Scenario
1
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Anti–Sexual Harassment Training 
Required

Training Required for State
Employees Only

• Maine • Florida

• Connecticut • Illinois

• California • Pennsylvania

• The Virgin Islands • Texas

• Utah

  Exhibit 8.7   State Mandated Anti–Sexual Harassment Training      

 Exhibit 8.8   Wanted? 

 One of the requirements of sexual harassment is 

that the activity be unwelcome. Take a look at  these  

cases and see if this is what you think the law had 

in mind. 

  EEOC   v.   Bon Secours DePaul Med. Ctr.,  Civil Action 

No. 2:02cv728 (E.D. Va. 2002). 

 A jury awarded over $4 million to a hospital 

administrator who sued for retaliation under Title VII

for being forced to resign when she attempted to 

prevent sexual harassment in the hospital’s operat-

ing room. There were complaints of a nurse hug-

ging, kissing, embracing, and rubbing doctors 

and other staff. The administrator verbally warned 

the nurse that this was inappropriate behavior. 

The nurse complained to doctors and staff about 

unfair treatment and quit. Several doctors com-

plained about the administrator and a prominent 

doctor threatened to leave the hospital unless the 

administrator was terminated and the nurse rein-

stated. The administrator, given the choice to resign 

or be terminated for “breach of confidentiality,” left. 

Six days later the nurse returned. 

 Miller   v.   Department of Corrections,  36 Cal. 4th 446, 

115 P.3d 77 (2005).

 The California Supreme Court held that an emplo-

yee can sue a supervisor engaging in consensual sex-

ual conduct with other employees when it has the 

effect of creating a “widespread atmosphere of sexual 

favoritism in the workplace.” This decision forces 

employers to closely monitor employee relationships. 

other women’s clothing; in front of others, suggested that he and Harris negotiate 

her raise at the Holiday Inn; told her on several occasions, “You’re a woman, what 

do you know?” “We need a man as the rental manager,” and that she was a “dumb 

ass woman.” After Harris requested that Hardy curtail his activities because she was 

offended, he promised to stop, but then he resumed. Harris quit after Hardy asked 

her again, in front of others while she was arranging a deal with a customer, “What 

did you do, promise the guy. . .some [sex] Saturday night?” The U.S. Supreme Court 

rejected the notion that such activity in the workplace does not violate Title VII. 

Most sexual harassment takes place between males and females, with the male as 

the harasser and the female as the harassee. But the gender of the harasser need not 
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be male. Males can be sexually harassed also. (See  Exhibit 8.9 , “Trading Places.”) 

Unfortunately, because society views males and sex so differently from females and 

sex, many males do not bring cases for fear of ridicule. Males who are being sexually 

harassed and wish to put a stop to it often find themselves the object of workplace 

jokes, teasing, and questioned sexuality, so they forgo filing claims. Even so, sta-

tistics show that claims by men are increasing. In    

  given at the end of the chapter, males alleged sexual harassment when they were 

forced to have sex with their supervisor’s secretary in order to keep their jobs. 

As a final preliminary matter, Title VII does not protect employees from dis-

crimination on the basis of affinity orientation, but the U.S. Supreme Court held, 

after many lower court cases to the contrary, that even though both the harasser and 

the harassee are the same gender, a harassee can still bring a sexual harassment 

claim and be protected by Title VII. Since affinity orientation is not covered by 

Title VII, the basis for the harassment cannot be because the harassee is gay or les-

bian, but there is no longer a presumption that if both parties are the same gender 

the claim is not covered by Title VII, as was the case with many courts before. 

    Quid Pro Quo Sexual Harassment 

  In quid pro quo sexual harassment, the employee is required to engage in sex-

ual activity in exchange for workplace entitlements or benefits such as pro-

motions, raises, or continued employment. This is the more obvious type of 

sexual harassment and is not generally difficult to recognize. (See  Exhibit 8.10 , 

“ ”) Actually, we say it is not difficult to recognize, but notice 

the difference of opinion between the district court and the lower court in the   

  case, provided at the end of the chapter, and 

the   case discussed previously. In    the court was faced with a 

claim by a female faculty member who alleged that after she rejected the sex-

ual advances of her supervisor, he took away her committee activity. The court 

determined that doing so meant that the harassee lost a tangible job benefit 

within the requirements of the sexual harassment guidelines. 

An employer can limit a supervisor’s ability to abuse power by choosing super-

visory employees carefully and having in place a system with adequate monitors 

and checks. It greatly decreases morale, and thus lowers workplace productivity, 

for other employees to witness quid pro quo harassment by the supervisor. In fact, 

it has even been held that the other employees witnessing such activity may bring 

a cause of action of their own.   

    Hostile Environment Sexual Harassment 

The more difficult sexual harassment issues have been in the area of hostile environ-

ment because there remains confusion about what activity constitutes the offense. 

Part of the difficulty lies in the fact that many of the causes that may serve as a basis 

for liability have until recently gone unchallenged. However, a closer look at what 

courts have held to constitute a hostile environment lends more predictability. 
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  Exhibit 8.9   Trading Places 

  SEXUALLY HARASSED AT WORK,
A CALIFORNIA MAN IS AWARDED
$1 MILLION 
  When Sabino Gutierrez asked his boss, Maria

Martinez, for a few days off back in 1986 to visit his 

native Mexico, she promptly approved the vacation. 

As a token of his appreciation, he brought her back a 

gift of two embroidered pillowcases. When Martinez,

who was personnel manager at Cal-Spas, a hot-

tub manufacturing company in Pomona, Calif., 

dropped by Gutierrez’s office to thank him person-

ally for the gift, she closed the door and embraced 

him. He thought she was going to give him a peck 

on the cheek. “But the kiss,” says Gutierrez, “was 

coming straight to the mouth.” He says his super-

visor told him, “I want to give you my thanks this 

way.” 

 That, according to Gutierrez, 33, was the begin-

ning of a six-year campaign of sexual harassment 

during which he was subjected to the advances 

of Martinez, 39, almost daily. He says the torment 

included unwanted caresses, kissing, fondling of 

genitals and demands for sex. In her defense,

Martinez, who is married and the mother of two 

children, contends that it was Gutierrez who was 

coming on to her, as well as to other women at the 

company. “He walked around here like a peacock,” 

she says. “Nobody stood in this man’s way.” How-

ever, a Los Angeles jury found that Martinez had 

indeed sexually harassed Gutierrez and awarded 

him more than $1 million in damages. The decision 

is the largest award ever handed down in the United 

States for a male victim of sexual harassment. 

 Nonetheless, the facts of the case are far from 

cut-and-dried. Gutierrez, then a division manager 

at Cal-Spas, admits that after Martinez’s initial 

advances, he had sex with her—once—in the sum-

mer of 1988. “It got to the point where I had to do 

it to keep her happy,” he says. After that, he says, 

he managed to fend her off despite her continu-

ing overtures. Still, says Gutierrez, he was afraid to 

reject Martinez outright for fear of losing his job. 

 The real crisis came in May 1990, Gutierrez says, 

when he fell in love and became engaged in the 

span of a few weeks. When Martinez heard, says 

Gutierrez, she offered her congratulations—then 

stormed out of his office and slammed the door. The 

next day, he testified, she vowed to get revenge. 

During the next several months, she humiliated 

him by tearing down his office and paring away his 

duties. 

 The low point came when she stripped him of 

all his managerial responsibilities. “She was treat-

ing me like a sweeper,” he says. “It’s terrible even 

to remember this.” According to Martinez, though, 

the only source of stress for Gutierrez was his own 

incompetence on the job, which she attributed to 

his being promoted beyond his capabilities. As for 

the allegations of harassment, Martinez, who like 

Gutierrez emigrated from Mexico, scoffs at the 

notion. “Look at me,” she says, incredulous, “I’m 

a well-educated woman. I’ve been married for

15 years. I have two children. I grew up with very 

high morals in my family.” 

 At the trial, Gutierrez’s lawyer produced a few 

witnesses who could corroborate his accounts of 

harassment. But in the end, a key factor for the 10-

woman, two-man jury was the demeanor of the 

accused and her accuser. While Gutierrez, who has 

a 22-month-old son, Geovanni, with wife Angelica 

and now works at another spa company in Ontario, 

Calif., came across as genuine and sympathetic, 

Martinez appeared calculating and defensive. “I 

found him to be very credible right from the begin-

ning,” says jury forewoman Clara Riles. By contrast, 

“it was like [Martinez] had an agenda and she was 

following that agenda.” 

 The long-term implications of the decision are 

hard to gauge. If nothing else, the case put some 

women’s rights advocates in the unusual position 

of arguing against a woman. Yet, in their eyes, the 

verdict was a solid victory for their cause, since they 

believe it will strengthen harassment protection for 

everyone. “The message is that this country is not 

about justice for some, but about justice for all,” 

says noted feminist lawyer Gloria Allred, whose firm 

represented Gutierrez. “And that includes men.”   

  Source:  Bill Hewitt and Nancy Matsumoto/ People Weekly  
© 1993 Time Inc. Reprinted with permission.  
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  Exhibit 8.10   Jones v . C linton  *   

 Demonstrating that no one seems to be exempt 

from claims of sexual harassment, in what is prob-

ably the most famous sexual harassment case 

in history, Paula Jones, a former Arkansas state 

employee, filed suit against a state trooper and a 

sitting president of the United States. Jones claimed 

that she was the victim of a sexual advance from 

President Bill Clinton while he was serving as gover-

nor of Arkansas prior to his presidency. The decision 

of whether the sexual harassment case could be 

brought against a sitting president went all the way 

to the U.S. Supreme Court, and the Court saw no 

impediment to Jones’s bringing the suit. In the end, 

the Eighth Circuit Court of Appeals affirmed the dis-

trict court’s dismissal of Jones’s case. The court held 

that the facts alleged by Jones, even if taken to be 

true, were insufficient to establish a basis for either 

quid pro quo or hostile work environment sexual 

harassment. In the court’s view, the president’s 

dropping his trousers, fondling his penis, and ask-

ing Jones to kiss it, and then backing off when she 

said no, while boorish, was not sufficiently severe or 

pervasive to constitute a violation of the statute.  

   * 138 F.3d. 758 (8th Cir. 1998).  

To sustain a finding of hostile environment sexual harassment, it is generally 

required that

    • The harassment be unwelcome by the harassee.  

   • The harassment be based on gender.  

• The harassment be sufficiently severe or pervasive to create an abusive work-

ing e nvironment.  

   • The harassment affect a term, condition, or privilege of employment.  

• The employer had actual or constructive knowledge of the sexually hostile 

working environment and took no prompt or adequate remedial action.    

In light of these requirements, it becomes clear why simply giving polite com

pliments as in   opening scenario 2 is not, in and of itself, sexual harassment. Sex-

ual harassment involves much more. 

       was the first sexual harassment case to

reach the U.S. Supreme Court. In the case, which is provided at the conclusion of 

the chapter, the branch manager of a bank engaged in sexually harassing activity 

with the harassee, up to and including sex in the bank vault. The harassee finally 

took a leave of absence and was terminated for excessive leave. When she sued 

for sexual harassment, the employer argued that since she engaged in the sexual 

activity, the activity did not meet the “unwanted” requirement of the guidelines. 

The Supreme Court disagreed. In addition, the employer argued that since the 

harassee lost no raises or promotions, she lost no tangible job benefits, so it was 

not quid pro quo sexual harassment. Read the case and see if you can now distin-

guish between quid pro quo and hostile environment sexual harassment. 

In   it is clear that the supervisor’s actions changed the terms and condi-

tions of Vinson’s employment. There is a big difference between the ongoing, per-

vasive actions of Vinson’s supervisor and merely giving someone an occasional 

Scenario
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Case5Case5
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 Exhibit 8.11   Comparison between Quid Pro Quo and Hostile Environment Sexual Harassment 

  QUID PRO QUO SEXUAL HARASSMENT 

     • Workplace benefit promised, given to, or with-

held from harassee by harasser  

   • In exchange for sexual activity by harassee  

   • Generally accompanied by a paper trail (e.g., 

promotion, raise, or termination paperwork).     

 HOSTILE ENVIRONMENT SEXUAL 
HARASSMENT 
 Activity by harasser, toward harasee that

    • Is unwanted by the harassee.  

   • Is based on harassee’s gender.  

   • Creates for harassee a hostile or abusive work 

environment.  

   • Unreasonably interferes with harassee’s ability to 

do his or her job.  

   • Is sufficiently severe and/or pervasive.  

   • Affects a term or condition of harassee’s 

employment.    

nonsexual compliment. In a hostile environment action, the activity must be more 

than someone committing a boorish, stupid, inappropriate act. The act must come 

up to the standards the courts and the EEOC have set forth for the cause of action. 

Contrary to what you may have been led to believe by the press or other informa-

tion you’ve received, not every act, even if it is unwanted or offensive, will meet 

that standard; thus, not every act, though considered offensive by the employee, 

constitutes sexual harassment as set forth by law. (See  Exhibit 8.10 , “ 

”) Note, too, that in the   case discussed earlier, it was clear that 

Bryson’s job suffered because of her failure to accede to her supervisor’s requests 

for sexual activity (quid pro quo), while in   the employee lost no tangible 

job benefits such as raises or promotions.  

   Unwelcome Activity 
The basis of hostile environment sexual harassment actions is unwanted activ-

ity by the harasser. (See  Exhibit 8.11 , “Comparison between Quid Pro Quo and 

Hostile Environment Sexual Harassment.”) If the activity is wanted or welcome 

by the harassee, there is no sexual harassment. Even if the activity started out 

being consensual, if one employee calls a halt to it and the other continues, it can 

become sexual harassment at the time the activity is no longer consensual, as in

opening scenario 3.          
In making the determination of whether the harasser’s activity was welcome, the 

actions used as a basis for the determination can be direct or indirect. In   

  included for your review, the court had no 

trouble in determining that harassee welcomed the activity of harasser, if, in fact, 

it took place at all. In   the female employee engaged in a good deal of 

sexually tinged behavior before alleging, after her termination, that her supervisor 

Scenario
3

Scenario
3
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tried to touch her leg and kiss her while they were on a business trip and she was 

in his room dressed in a bikini. It also demonstrates that there is more to winning a 

sexual harassment case than simply alleging that sexual harassment occurred. 

Of course, there also may be a finding that the harassee did not welcome the 

activity by the harasser. Evidence can be direct, such as the harassee telling the 

harasser to discontinue the offending activity, or indirect, such as the harassee 

using body language, eye signals, and the like to show disapproval of the harass-

er’s actions. Employees should be told to make it clear to a harasser that the activ-

ity is unwelcome; otherwise, the signals may become confused and the harasser 

may think his or her actions are wanted by the harassee. In  Exhibit 8.12 , “Wanna 

Fool Around?” you can see how some employers are trying to address the issue 

in novel ways. 

In another type of welcomeness issue, the Hooters restaurant chain was 

involved in several cases that, among other things, brought up the question of 

unwelcomeness parameters. As discussed in the previous chapter, Hooters is 

an Atlanta-based chain of over 435 restaurants in 44 states and 20 countries. It 

is noted for its buffalo chicken wings and scantily clad female servers. At least 

seven lawsuits have been filed by female servers who were allegedly illegally 

fired or forced to quit because of sexual harassment. 

The suits alleged that the environment created by management for female 

servers was hostile, starting with the name “Hooters,” which is a slang term for 

women’s breasts. Servers (a position for which Hooters only hires females), who 

are required to wear uniforms of revealing shorts and T-shirts, alleged that they 

were required to endure an atmosphere of sexually offensive remarks, touching, 

and other conduct by both management and customers. For example, the sign on 

entering Hooters reads “Men: no shirt, no shoes: no service. Women: no shirt: 

free food.” 

An important issue in the lawsuits was whether, as the company argued, the 

women assumed the risk of the activities directed at them by agreeing to work for 

the company—that is, whether the conduct was welcomed by the fact that the serv-

ers worked for a company whose concept encouraged such behavior. What do you 

think? Should it matter if, as it turns out, the requirement is illegal under Title VII?

Check out the Hooters Web site and see if you agree, as Hooters argued, that it is 

merely a neighborhood restaurant (previously it had argued it was a family restau-

rant), complete with a children’s menu. There is at least some truth to this. One of 

our students said his Little League baseball coach took the all-male team to Hooters 

to celebrate the student’s 12th birthday and they   it. The coach was his dad. 

  Severe and Pervasive Requirement 
One of the most troublesome problems with hostile environment is determining 

whether the harassing activity is    severe and/or pervasive    enough to amount to 

an unreasonable interference with an employee’s ability to perform. (See  Exhibit 8.8 , 

“Wanted?”) Built into the elements of hostile environment sexual harassment is a 

requirement that the offending activity be sufficiently severe and/or pervasive. That 

is, the activity is not an isolated occurrence that is not serious enough to warrant

severe and/or 
pervasive activity
Harassing activity that 

is more than an occa-

sional act or is so seri-

ous that it is the basis 

for liability.

severe and/or 
pervasive activity
Harassing activity that 

is more than an occa-

sional act or is so seri-

ous that it is the basis 

for liability.
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  Exhibit 8.12   Wanna Fool Around? Sign on the Dotted Line, Please . . . 

 In the face of increasingly expensive and embarrass-

ing sexual harassment litigation, there have been 

all sorts of attempts to lessen employer liability. See 

how you like this workplace idea. You may recall 

hearing about a similar plan imposed on the stu-

dents by the administration at a large midwestern 

university a few years ago to prevent date rape. 

  “LOVE CONTRACTS” HELP FEND OFF 
HARASSMENT SUITS 
  No matter how many training sessions or awareness 

workshops they conduct, companies still find them-

selves facing sexual harassment claims. Alarmingly, 

claims keep going higher up the chain of com-

mand, increasingly hitting CEOs. And when such a 

suit reaches a top executive, it’s not just a depart-

ment in trouble, but the entire company itself. 

 The latest trend in fending off sexual harass-

ment suits is a “love contract.” Teresa Butler, man-

aging partner in the Atlanta office of employment 

law firm Littler Mendelson, explains. 

  Can You Talk About the “Love Contract” and How 
it Works? 
 It’s really only intended for higher-level executives. 

This isn’t something we advise employers to put in 

their handbooks, and we don’t recommend that 

all supervisors issue them to subordinates. We talk 

about this for CEOs and officers, top-level execu-

tives, and maybe directors; that’s a judgment call 

for the company. It’s basically for people who have 

broad power in the workplace—not the average 

first-level supervisor.  

  What’s Included in the Contract? 
 The love contract does three things. First, it restates 

the voluntary nature of the relationship. The CEO, 

or whoever is in this situation, issues the agreement 

to a subordinate employee, basically explaining 

to the individual, “I want to have this relationship 

with you. My understanding is you want to have 

this relationship with me. But I’m concerned that 

over time you might believe that the continuation 

of this relationship—even though you don’t want it

anymore—might be necessary for you to be suc-

cessful here. As you know, we have a harassment 

policy, and I want you to understand that I’m aware 

of that policy and would never allow [the end of the 

relationship] to influence my decision making with 

regard to your employment.” So the agreement is 

actually a formal contract. It restates the voluntary 

nature of the relationship.  

  What Else Should a Love Contract Do? 
 Second, it affirms that the parties will use the 

company’s sexual harassment policies if a problem 

arises, and it confirms the existence of those policies 

and [procedures]. It also states that if the policies 

aren’t used, it’s fair to assume there isn’t a problem. 

And third, the parties agree if work-related disputes 

arise, they’ll resolve their differences using alterna-

tive dispute resolution (ADR) rather than resorting 

to the courts. Some might want to use that third 

piece and some might not, but we recommend 

ADR from a legal standpoint.  

  How Are These Contracts Useful? 

 Often these relationships go bad at some point; 

one party wants to end it and the other doesn’t. 

And then there’s retaliatory conduct by the other, 

sometimes by the subordinate in the form of a 

sexual harassment complaint. So this contract is a 

method for the top-level executives to just say out 

loud what is actually the case. It’s assurance for 

the company and the individuals that everybody 

understands what the rules are.  

  How Legally Defensible is a Love Contract? 
 The first response we typically hear, especially from 

lawyers, is: How could this possibly be enforceable? 

The idea is this person can always come back and 

say this was coerced, that he or she was forced to 

sign this agreement. That’s a risk you take with any 

contractual relationship because an employee is 

always in a subordinate role to the employer. If you 

take that to its logical end, you might as well say 

you could never have an enforceable contract with 

an employee.  
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  So Can They Raise That Issue? 
 Of course they can. But are you better off with the 

contract than without it? Yes. I think it’s a pretty 

tough argument for an individual who signs this 

agreement to say that he or she was coerced into 

having this consensual relationship that you’ll be 

able to [prove] the person had. There’s usually evi-

dence in these cases of a consensual relationship: 

You’ve got birthday cards, receipts for dinner, let-

ters and other types of communications that the 

subordinate employee has clearly engaged in on a 

voluntary basis.   

  “LOVE CONTRACT” SAMPLE LETTER 
 Dear [Name of Object of Affection]: 

 As we discussed, I know that this may seem 

silly or unnecessary to you, but I really want you 

to give serious consideration to the matter as it 

is very important to me. [Add other materials as 

appropriate] 

 I very much value our relationship and I certainly 

view it as voluntary, consensual, and welcome, and 

I have always felt that you feel the same. However, 

I know that sometimes an individual may feel com-

pelled to engage in or continue in a relationship 

against their will out of concern that it may affect 

the job or working relationships. 

 It is very important to me that our relation-

ship be on an equal footing and that you be fully

comfortable that our relationship is at all times fully 

voluntary and welcome. I want to assure you that 

under no circumstances will I allow our relationship 

or, should it happen, the end of our relationship, 

to impact on your job or our working relationship. 

Though I know you have received a copy of [our 

company’s name] sexual harassment policy, I am 

enclosing a copy [Add specific reference to policy 

as appropriate] so that you can read and review 

it again. Once you have done so, I would greatly 

appreciate your signing this letter below, if you are 

in agreement with me. 

 [Add personal closing] 

 Very truly yours, 

 [Name] 

 I have read this letter and the accompanying sex-

ual harassment policy, and I understand and agree 

with what is stated in both this letter and the sexual 

harassment policy. My relationship with [name] has 

been (and is) voluntary, consensual and welcome. I 

also understand that I am free to end this relation-

ship any time, and in doing so, it will not adversely 

impact on my job. 

 [Signature of Object of Affection]    

  Sources:  Teresa Butler, Littler Mendelson, Atlanta, 888-
LITTLER; Gillian Flynn,  Workforce Magazine,  March 1999, 
pp. 106–108. Used with permission.  

undue concern. The more frequent or serious the occurrences, the more likely it is 

that the severe and/or pervasive requirement will be met. If it is egregious enough, 

one time may meet the severity requirement, for example, in the case of rape. 

Regarding the “unreasonable interference” requirement, in     

  mentioned earlier, the U.S. Supreme Court decided that sexual harassment claims 

do not require findings of severe psychological harm to be actionable. The Court said 

that “so long as the environment would reasonably be perceived, and is perceived, as 

hostile or abusive, there is no need for it also to be psychologically injurious.” 

In            events over a two-day period were determined 

to meet the requirement for one employee but not for her sister. Within hours of 

being hired, one sister endured groping, sexually suggestive comments and jokes, a 

demand that she allow her legs to be photographed as she pulled up her dress, and a 

photo being taken up her dress as she delivered a message into an all-male meeting. 

The other sister had one suggestive comment made to her. See if you agree with the 

different conclusions or can understand the difference in the court’s decision about 

one sister versus the other, after reviewing the case at the end of the chapter. 

Case7Case7
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  Exhibit 8.13   Is “Discomfort” Enough? 

 Students often think that merely feeling uncom-

fortable about something going on in the work-

place is sufficient to sustain a claim under Title 

VII for hostile environment sexual harassment. As 

you can see from this situation, this is far from the 

case—or is it? 

 Canon, Inc.’s male sales representative had, as 

part of his territory, a store owned by a woman, 

his client. At a Christmas party, the female store 

owner/client was inappropriately touched, hugged, 

and kissed on the face and forehead by the sales 

rep’s immediate supervisor. The client decided she 

did not want to complain about it. The sales rep 

complained to the company anyway. When the 

supervisor to whom the complaint was made called 

the client to discuss it as part of its investigation of 

the claim, the client again said she did not want to 

pursue the matter. When the sales rep was told this, 

he called the client and left a voice mail message 

expressing his anger at her refusal to corroborate 

his claims against his supervisor. In a “loud, rapid” 

voice, he used abusive language, and told her he 

was “pissed off,” he accused her of lying to Canon, 

and said that he was going to “lose his f -ing job”  

and she needed to back up his claim of the harass-

ment against her. Because of the message, the cli-

ent was so afraid of the sales rep that she would 

no longer allow him in her store. When the com-

pany found out about the voice mail message, 

the sales rep was fired. Canon, Inc., told him his 

conduct toward the client was unprofessional and

unacceptable and would not be tolerated under 

any circumstances. The employee filed suit for 

retaliation under Title VII, claiming that the com-

pany terminated his employment because he com-

plained about the sexual harassment of his client. 

Canon said the termination was for sufficient cause 

based on his actions toward the client. 

 As part of his claim, the employee alleged that 

the sexual harassment action against the client pre-

sented a hostile environment for him because he 

was “made uncomfortable” by his boss’s alleged 

advances toward his client. 

 The court did not agree. The court said “feel-

ings of ‘discomfort’ cannot support a hostile envi-

ronment claim. Instead, such a claim is stated only 

where plaintiff alleges that the conditions of his 

workplace were so permeated with discriminatory 

intimidation, ridicule, and insult that is sufficiently 

severe or pervasive as to alter the conditions of the 

victim’s employment and create an abusive work-

ing environment.” [ Kunzler v.   Canon, USA, Inc.,  257 

F. Supp. 3d 574 (E.D.N.Y. 2003).] 

 On the other hand, in August 2003, the Min-

neapolis Public Library entered into a settlement 

agreement with its employees for $435,000 after 

the employees accused the library administration of 

subjecting them to a hostile environment by leav-

ing them exposed to patrons’ displays of explicit 

Web sites. 

 Do the two square for you?  

Whether an environment is hostile or abusive can be determined only by look-

ing at all the circumstances. These may include the frequency of the discrimina-

tory conduct, its severity, whether it is physically threatening or humiliating or a 

mere offensive utterance, and whether it unreasonably interferes with an employ-

ee’s work performance. According to the court, no single factor is determinative. 

(See  Exhibit 8.13 , “Is ‘Discomfort’ Enough?”)  

    Perspective Used to Determine Severity 
Until recently the determination of whether the harasser’s activity was sufficiently 

severe and pervasive was generally based on a    reasonable person standard,   
which is supposed to be a gender-neutral determination. That is, the activity 

LO5LO5

reasonable person 
standard
Viewing the harassing 

activity from the per-

spective of a reasonable 

person in society at 

large (generally tends to 

be the male view).

reasonable person 
standard
Viewing the harassing 

activity from the per-

spective of a reasonable 

person in society at 

large (generally tends to 

be the male view).
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would be judged as offensive (or not) based on whether the activity would offend 

a reasonable person under the circumstances. Since this “neutral” standard gener-

ally turned out to be instead a male standard, the EEOC issued a policy statement 

by which it required that the victim’s perspective also must be considered so as 

not to perpetuate stereotypical notions of what behavior is acceptable to those of a 

given gender. Sound familiar? It ought to. It is the concept argued by Judge Keith 

in the   dissent, earlier in the chapter. This notion, labeled the “reason-

able woman” or    “reasonable victim” standard,   has been used increasingly by 

courts and should be given serious consideration when evaluating harassing activ-

ity. If the victim is a male, it would, of course, be a reasonable man standard. 

In         the court adopted a reasonable woman standard for analyz-

ing whether the harasser’s behavior was severe and pervasive enough to create a 

hostile work environment. It explains why viewing severity and pervasiveness 

from this perspective may render different results. The U.S. Supreme Court has 

not addressed the reasonable victim versus reasonable person dichotomy as a 

direct issue, but in 8   the Court’s first 

case involving same-gender sexual harassment, it said “the objective severity of 

harassment should be judged from the perspective of a reasonable person  

” which is essentially the reasonable victim standard. The  

  case, provided for your review, was the basis for the movie  

  starring Rena Sofer and Victor Garber.  

    “Sexual” Requirement Explained 
While the harassment of the employee must be based on gender, it need not involve 

sex, requests for sexual activity, sexual comments, or other similar activity. Even 

today, a female entering a workplace with few or no other females is often verbally 

harassed about “doing men’s work,” “taking away the job a man should have,” 

or simply inappropriately working at a traditionally male job. Despite the lack of 

sexual overtones (though the comments are obviously based on gender), this could 

well constitute sexual harassment. In the case of    

included at the end of the chapter, the sexual activity was only a small part of what 

the females who came into the traditionally male job of police officers were sub-

jected to. Notice how little of what they went through conforms to what we usually 

think of as sexually based hostile environment. This “non sex” requirement is also 

one of the reasons it is better to use the term “gender” in sexual harassment discus-

sions so that sex in the traditional sense, and gender, meaning whether one is male 

or female, are clearly differentiated and the discussion less confusing. The  

case gives you a good example of how serious hostile sentiments can get. 

A common element of hostile environment sexual harassment cases that may 

lack an actual sexuality factor is    anti-female animus    exhibited by the harasser 

toward those of the harassee’s gender. (See  Exhibit 8.14 , “Foul Play?”) This is 

manifested through, for instance, the use of derogatory terms when referring to 

women. Recall that the   dissent said it was exhibited, among other things, 

by workplace references to women or female employees as “bitches,” “cunts,” 

“pussy,” or “whores.” Courts also have found anti-female animus in derogatory 
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  Exhibit 8.14   Foul Pl ay? 

 Knowing what you do about hostile environment 

and anti-female animus, take a look at this situation 

from recent news headlines. See whether you think 

it indicates an anti-female animus. It is in the con-

text of a college football team, but it could just as 

likely have been in a pro setting or other tradition-

ally male workplace. 

 The University of Colorado football team was 

plagued by several allegations of misconduct. Civil 

lawsuits filed by three women against the school 

alleged they were raped by players or recruits in 

December 2001. Police released a report alleg-

ing that when a woman brought rape allegations 

against a player, she later dropped the charges 

because Coach Gary Barnett told her he “would 

back his player 100 percent if rape charges were 

pursued.” An independent committee investigated 

allegations involving the football program, includ-

ing rapes, recruiting parties featuring alcohol and 

sex, use of escort service, and hiring strippers. 

 In February 2004, team kicker Katie Hnida filed 

a police report saying she had been raped four 

years before by another football player. Upon being 

asked about the allegations, Coach Barnett told the 

reporter, “Katie was not very good. She was awful,” 

and couldn’t “kick the ball through the uprights.” 

“Katie was not only a girl, she was terrible, OK? 

There’s no other way to say it.” University President 

Elizabeth Hoffman (who resigned in 2005) was 

“utterly distressed” by Barnett’s “insensitive” and 

“inappropriate” response, and put him on a paid 

suspension. 

 Did Barnett’s comments indicate anti-female 

animus to you? Was there anything that would 

make you think that Hnida’s athletic performance 

may not have being judged totally on its own mer-

its, and instead, that gender may have played a 

part in the assessment? Explain.  

statements to or about women in the context of their jobs, such as “women have 

shit for brains,” “should be barefoot and pregnant,” “should not be surgeons 

because it takes them too long to bathe and put on makeup,” “could never stand 

up to union representatives,” “are unstable when they are ‘in heat’ [having their 

menstrual cycle, said to a female doctor],” or “all she needs is a good lay.” Often 

anti-female animus is accompanied by sexually based activity, but need not be 

to be considered a basis for hostile environment sexual harassment. A harassee’s 

complaint should not be dismissed simply because it does not involve sexually 

related activity. (See  Exhibit 8.15 , “All in Good Fun? Just Joking. . . .”) 

One of the more intriguing developments in the area of hostile environment 

sexual harassment has been such harassment by electronic means. Claims involv-

ing sexual harassment through workplace e-mail, bulletin boards, and chat rooms 

have increased dramatically in the past few years. Since this means of communi-

cation is here to stay for the foreseeable future, it is best to be aware of the poten-

tial for liability. Again, there need not be a sexual element involved, and as the   

  case at the end of the chapter demonstrates, 

the activity need not even take place on the premises of the workplace in order to 

be considered sexual harassment. It is a good idea to have a well-enforced work-

place policy giving guidelines for this kind of activity and to keep up with any 

changes that may result in new ways for liability to occur.    

Case10Case10
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  Exhibit 8.15   All in Good Fun? Just Joking . . . 

 A number of sexual harassment cases arise from 

situations having nothing to do with “sex” as 

we ordinarily think of it. It has to do instead with

gender—more specifically, anti-female animus, 

or feelings against women who are in male-

dominated or traditionally male jobs such as truck 

driving. Even when males are in traditionally female 

jobs, they rarely are subjected to the same kind of 

actions directed toward them that women in tradi-

tionally male fields are. And often, when men in a 

traditionally female job are subjected to harassing 

activity, it is by other males who tease, joke, make 

derogatory comments, and more, rather than by 

their female colleagues. Case law indicates that 

male nurses generally do not get hassled by female 

nurses or male kindergarten teachers by female 

kindergarten teachers, while female truck drivers, 

firefighters, electricians, welders, trash collectors, or 

police officers are more likely to be hassled by their 

male colleagues. 

 Students, and even managers and supervisors 

in the workplace, often comment that “it’s only 

joking” and that women who complain seem to 

be “overly sensitive.” “Why can’t they just suck it 

up and stop whining about something so trivial?” 

What they don’t understand is that rarely is the 

ribbing or joking an isolated event, but rather, it 

is usually accompanied by other indicators in the 

workplace that one gender is being treated differ-

ently, less well, than another. Rarely will you find 

women progressing in a workplace when the atmo-

sphere exhibits anti-female animus through jokes, 

ribbing, and derogatory gender-based comments. 

It all goes together and creates a certain environ-

ment that is less likely to allow women to progress 

as they should. The thought is parent to the act. 

If anti-female animus is manifested through jokes, 

comments, and ribbing, it is very likely also to be 

manifested in lack of full participation in the work-

place for women through pay, training, discipline, 

and advancement. It’s never “just jokes.” That is 

why it is such a serious matter. 

 Keep in mind that as a manager or supervi-

sor, how you handle these events as they occur 

can make all the difference in the world for your 

employer. It may seem like only joking, ribbing, or 

all in good fun, but as a manager, you ignore it at 

the peril of your company. Heaped on an employee 

day after day, this harassing activity places upon 

them different terms or conditions of employment 

than it does other employees of the other gen-

der who do not have to contend with this hostile 

environment. 

 After an 11-day trial, Marion Shaub, a female 

FedEx truck driver, won a $3.2 million verdict 

against FedEx. She alleged that her brakes were 

loosened, the brake lines were cut, and the lines 

were filled with dirt. Luckily, she was always able 

to maintain control over the vehicle and incur no 

injuries or property damage. She also was subjected 

to such “anti-female remarks” by her co-workers as 

women should be “barefoot and pregnant,” she 

“looked like a porn star,” and that “if she were his 

daughter, he would abort her.” [ EEOC   v.   Federal 

Express Corp.,  Case 02-CV-1194 (M.D. Pa. 2004).]  

    Employer Liability for Sexual Harassment 

  The U.S. Supreme Court has been wrestling with the issue of employer liabil-

ity for sexual harassment since it decided the first case on the subject in 1986 

  discussed earlier in the chapter). In its   case, also discussed in 

this chapter, the Court said that it was hearing the case in order to assist in defin-

ing the relevant standards of employer liability since “Congress has left it to the 

courts to determine controlling agency law principles in a new and difficult area 
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of federal law.” Without trying to drag you into the legal mire that has surrounded 

the issue, we will give you some general rules with which to operate and leave the 

intricacies for the courts to continue to unravel.  

This is generally going to be quid pro quo sexual harassment (for instance, 

the employee’s supervisor denies the employee an expected raise or promotion 

because she refuses to have sex with him), but the courts have said that the cat-

egories are not cast in stone. An employer is strictly liable for the tangible acts of 

its supervisors regardless of whether the specific acts complained of were autho-

rized or even forbidden by the employer and regardless of whether the employer 

knew or should have known of their occurrence. Since the supervisor is, in effect, 

the employer, the supervisor’s acts are considered those of the employer. 

The employer has control of the situation by carefully choosing supervisory 

employees. Also, in a tangible job action there is usually a paper trail involved, 

so it also gives the employer a measure of control by keeping tabs on what is 

going on in the workplace and monitoring for actions that may violate the law. 

For instance, if an employee is precipitously terminated or demoted, not given a 

raise if it is expected, or given a raise if none is expected, there will be a paper 

trail and the law holds the employer responsible for taking steps to keep track of 

what is going on in the employer’s workplace. The law says the employer cannot 

engage in sexual harassment, so doing so through a supervisor is tantamount to 

the employer doing it and the employer is strictly liable for the harassment.  

If there is no tangible employment act by a supervisor, such as termination, and 

instead there is activity by a supervisor causing a severe and/or pervasive hos-

tile environment resulting in harm to the harassed employee (for instance, the 

supervisor may constantly ask the employee out on dates and make sexual com-

ments, but still give the employee her usual raises and promotions), the employer 

is not strictly liable. This is also true of a constructive discharge. As you will see 

below, in constructive discharge, the workplace becomes so unbearable, objec-

tively speaking, that the employee has no real option except to leave. In these 

situations, the harassed employee can bring a claim, but there is no virtually auto-

matic liability like there is for strict liability offenses. Here, the employer has an 

affirmative defense available. The employer can use the    defense 

to show that the employer had a reasonable antidiscrimination policy to prevent 

and address sexual harassment and the harassed employee unreasonably failed to 

use it. This defense is not permitted in a case where there is a tangible unfavorable 

job action by a supervisor.  

When the harassment is by one employee toward another on the same level (rather 

than by a supervisory employee to a subordinate) or the harassment is by some-

one who is not employed by the employer, such as a client or someone who comes 
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in to service the machinery at the employer’s business, the employer is liable if 

the employer knew or should have known of the acts of the harasser and took no 

immediate corrective action. For instance, if the computer repairer comes in to 

the workplace to service computers and regularly feels the employee’s legs while 

working with wires under the desk or makes suggestive sexual comments, the 

employer would be liable even though the repairer does not work for the employer. 

The employee would usually have to make the employer aware of the situation and 

the employer would have to take no steps to remedy the situation before liability 

would attach. If the employer saw what was happening and saw that the employee 

was clearly upset by the situation, the employer would be put on notice that some-

thing should be done and liability could attach. The same is true with co-workers. 

That is why it is so important for managers and supervisors to be aware of what is 

going on around them in the workplace and deal with it effectively. The law will 

hold the employer responsible through the acts of the supervisory employees who 

were aware and took no action to rectify the situation. 

    In       included for your review, the U.S. Supreme 

Court discussed employer liability for sexual harassment. The case involved sexual 

harassment of lifeguards who were stationed in a remote (from the main office) 

location, which resulted in less supervision of what was occurring. The Court pro-

vided employers not only with a defense they could use when sued by an employee 

who had not acted reasonably in seeking to avoid harm (the  affir-

mative defense) but also with ammunition for an employee who could allege that 

the employer did not use reasonable measures to prevent sexual harassment. 

What if the employee is not terminated, but instead believes that the harass-

ment is so awful that he or she must quit his or her job without taking advantage 

of the employer’s sexual harassment complaint process? Will this be deemed loss 

of a tangible job benefit if the employer did not terminate the employee? In the  

     case, provided at the end of the chapter, the 

Supreme Court addressed what to do if a supervisor’s actions result in a construc-

tive discharge for an employee and whether such a discharge is loss of a tangible 

job benefit, resulting in strict liability for the employer. 

In the      case, given at the conclusion of 

the chapter, the court provides important information as to how sexual harassment 

cases should be handled. It is the basis for opening scenario 1.   The case involved 

nude pictures, magazines, and other sexual things in the workplace. When the 

employee complained, she was told she simply should not look. The court said 

this was not an appropriate response by the employer, as this type of parapherna-

lia creates a hostile environment for which the law will hold the employer liable. 

The question often arises as to whether an employer can be held liable for sexual 

harassment committed by someone who is not an employee such as a customer 

or client. As you saw in the initial information setting for employee liability, the 

answer is yes. Liability for hostile environment sexual harassment by nonemploy-

ees is judged by the same standard as for co-workers. That is, the employer will be 

liable when the employer knows or should have known of the harassment through 

its employees and failed to take appropriate corrective action. It may seem unfair to 
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hold an employer responsible for the actions of someone like a computer repairer 

who routinely comes to service the company’s machines. However, on close inspec-

tion, it makes sense. Once made aware of the situation by the harassee, the employer 

can speak to the repairer and request that the harassing behavior stop, speak to the 

repairer’s supervisor, request that a different technician service the computers, or 

even cancel the contract altogether, as appropriate. The employer is also responsible 

for an outsider’s harassment if the employer set up a situation encouraging harass-

ing activity, such as requiring employees to dress in revealing uniforms. 

Remember that it is a defense to liability if an employer can show that the haras-

see unreasonably failed to avail himself or herself of a mechanism the employer had 

in place for preventing or correcting sexual harassment. Likewise, it is helpful to a 

harassee if he or she can show that the employer had unreasonable means of prevent-

ing or correcting sexual harassment (for instance, the only one to whom claims are 

reported is the harasser). This makes it more important than ever for an employer to 

have an anti–sexual harassment policy as well as effective training, monitoring, and 

reporting of sexual harassment. The EEOC has determined that since harassment of 

any kind is the only type of discrimination carried out by a supervisor for which an 

employer can avoid liability, that limitation is to be narrowly construed. 

  Other Important Considerations 

There are several other important miscellaneous matters you should be aware of 

that are often at issue in sexual harassment claims.  

   Determining the Truth of Allegations 
The number-one problem managers have with responding to sexual harassment 

complaints (other than their discomfort in dealing with such matters) is determin-

ing the truth of sexual harassment allegations. We cannot tell you how many times 

we have heard employers and managers say “We don’t know who to believe! How 

are we supposed to know who is telling the truth?” Appropriate investigation should 

provide the employer a basis on which to decide and to appropriately respond. Both 

parties, as well as any witnesses, should be questioned. The investigator’s objective 

is to find out the “who,” “what,” “when,” “where,” and “how” of the allegations 

as quickly and as discreetly as possible. Employees should be involved only on a 

“need to know” basis. When all appropriate evidence is gathered, much like the 

members of a jury, the employer must determine the facts. The employer bases the 

determination on who seems most credible, whose version of the alleged incidents 

is more likely to be closer to the truth, what interests the parties have in telling 

their version of the events, and any credible corroboration presented. The common 

problem of the employer’s discomfort with making judgments should not, as it so 

often does, prevent moving quickly and appropriately on complaints. 

The EEOC’s June 1999 Policy Guidance on Harassment provides insight into 

how credibility determinations are to be made. According to EEOC, while none 

of the following is necessarily determinative, factors to consider in deciding cred-

ibility include
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    •    Is the testimony believable on its face? Does it make 

sense?

   •    Did the person seem to be telling the truth or lying?  

   •    Did the person have a reason to lie?  

   •    Is there   (such as testimony of eyewitnesses, 

people who saw the person soon after the alleged incidents or people who dis-

cussed the incidents with him or her at or around the time that they occurred) 

or   (such as written documentation) that corroborates the 

party’s t estimony?  

   •    Did the alleged harasser have a history of similar behavior in the 

past?

We wish there was more we could tell you, but the truth is, there isn’t much 

more that can be said. It can be uncomfortable, but investigating and making a 

decision must be done, and there are no special tools to do it, much like a jury 

has no special tools when deciding a murder case. They just come in, listen care-

fully to the evidence, observe carefully, and make a determination using their best 

judgment based on what they have taken in. There is no magic, no easy way to do 

it. Responding quickly, taking the matter seriously, using your best judgment to 

evaluate what you find, and going where the information leads you are the best 

tools you can use in determining the truth of the matter.  

  Retaliation and Employee Privacy 
Often harassees report sexual harassment and, out of fear of retaliation, want the 

employer to provide relief without informing the alleged harasser of the com-

plaint or of the harassee’s identity. Harassees should be informed that the alleged 

harasser must be told of the complaint for the employer to effectively address it 

but that retaliation will not be tolerated, as the law has separate retaliation provi-

sions. Even alleged harassers are not required to play hide-and-seek with claims 

and claimants. As uncomfortable as the claimant may be in coming forward, the 

alleged harasser must be notified. 

According to EEOC, there has been a dramatic increase in the number of 

retaliation claims in recent years. EEOC has been clear in reiterating that it takes 

such cases very seriously. Courts and juries have been clear in sending the mes-

sage that they do not like retaliation by employers for employees pursuing their 

legal rights under the law. Punitive damages are likely to be granted in such 

cases since retaliation, in a manner of speaking, adds insult to injury and is 

much more deliberate. Think back to  Exhibit 8.8 , “Wanted?” about the nursing 

supervisor who was terminated in retaliation for giving a verbal warning to the 

nurse who was feeling people up in the operating room. The claimant received 

$4 million in her jury verdict, $3 million of which was punitive damages—all 

totally unnecessary as well as avoidable. Do you think a company really has an 

extra $4 million in its coffers to pay out to someone for a retaliation claim? We 

don’t think so. If they have that kind of money to throw away, they can throw it 

in our direction!     
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    Corrective Action 
The guidelines state that the employer must take “immediate and appropriate cor-

rective action” to remedy sexual harassment. The most appropriate thing to do 

under the specific circumstance depends on the facts. Consideration should be 

given to such factors as the employment position of the employees, the activity 

involved, the duration of the actions, the seriousness of the actions, the employer’s 

anti-sexual harassment policy and other methods used to deter sexual harassment, 

the alleged harasser’s prior history of sexual harassment, and so on. While the 

remedy must be calculated to stop the harassment and must not have the effect 

of punishing the harassee, neither should it be out of proportion to the act. Make 

sure “the punishment fits the crime.” Every act of sexual harassment need not 

result in automatic termination, the “capital punishment” of the workplace. 

 With all this in mind, the good news is that there is now a more formalized 

purpose to all this. For years, courts admonished employers to take claims seri-

ously and respond accordingly, but this had no consistent, formalized result for 

the employer. Employers could do the best they could and still get into trouble 

with the law. That is no longer so for certain cases. Through two cases you have 

already been introduced to in this chapter,    and   the U.S. Supreme 

Court created the    affirmative defense we spoke of earlier, which 

employers could use to protect themselves from liability when they have tried 

to consistently obey the law. In       the Court 

outlines that defense and provides employers with a good deal of control over 

avoiding and/or limiting liability for violations of Title VII when there is no loss 

of tangible job benefits because of a harasser’s action. Keep in mind that the 

defense can only be used where there was no tangible employment action by a 

supervisor.   

  Damages and Jury Trials 
Under the Civil Rights Act of 1991, an employee suing for sexual harassment can 

now ask for up to $300,000 in compensatory and punitive damages (and unlim-

ited medical damages) and request a jury trial. Both these factors greatly increase 

the employer’s potential liability for sexual harassment and make avoiding liabil-

ity for this unnecessary activity even more imperative. 

As you can imagine, after the 1991 amendments allowed damages and jury 

trials, Title VII claims increased dramatically. It finally made economic sense 

to go through the time-consuming, arduous process of suing, for both claimants 

and their attorneys. Of course, this was not a welcome event for employers. In 

response to our country’s exploding litigation dockets, the use of alternative dis-

pute resolution, or ADR, for settling disputes went from a backwater alternative 

to litigation to one of the most-used methods. As we discussed in the chapter on 

Title VII, EEOC has now institutionalized the use of ADR in its proceedings in 

several ways and has gotten employers to do the same, using their own extensive,
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in-house ADR resources. Among other things, EEOC conducts mediation on 

appropriate claims filed with them, and in 2003, it began pilot or start-up pro-

grams for handling its own internal complaints, a program to have Fair Employ-

ment Practice Agencies mediate private-sector claims, and a program in which 

national employers handle claims of their employees informally before handing it 

over to EEOC (if it is necessary to do so). Many attorneys and court systems now 

also offer ADR as a part of their services. 

ADR is a much less acrimonious, expensive, time-consuming alternative that 

also has the bonus of not being on the public record, for the most part, or prec-

edent setting, in the formal sense. If you are an employer or employee, it would 

probably be in your best interest to try this route before going to court. You have 

little to lose and a host of benefits to gain.  

  Tort and Criminal Liability 
In addition to bringing an action under Title VII, harassees also may bring civil 

actions in state court—or, if permitted, federal court—based on state laws that 

also may be violated by the actions of the alleged harasser. Recall that in  

  the first sexual harassment case to come before the U.S. Supreme Court, the 

bank manager was alleged to have fondled plaintiff in public, followed her to and 

entered the ladies’ restroom with her, and engaged in unwelcome sexual inter-

course, including while in the bank’s vault. These acts, while constituting sexual 

harassment under Title VII, also could form the basis for the tort actions of

  Intentionally putting the victim in fear or apprehension, or both, of 

immediate unpermitted bodily touching.  

  Intentional unpermitted bodily touching.  

  An intentional outrageous act that 

goes outside the bounds of common decency, for which the law will provide a 

remedy.  

  Intentionally preventing the harassee’s exit from a con-

fined s pace.  

  Intentionally causing the 

harassee to be unable to perform her employment contract as agreed upon.    

These cases are generally heard by juries, and there is the possibility of unlim-

ited compensatory and punitive damages. In addition, the harasser’s action also 

could form the basis of criminal prosecution for, at a minimum, criminal assault, 

battery, and rape. Of course, the criminal cases would be against the harasser, 

rather than the employer, and would result in punishment for the harasser, rather 

than money damages to the harassee (unless the state has a victim assistance or 

restitution program). In the      case, supplied for your 

review, the employee was assaulted and battered by her boss after asking for the 

company’s sexual harassment policy. 
    

Case14Case14



Sexual harassment doesn’t have to be the employer’s worst nightmare. Don’t 
ever expect to have absolute control over every employee in the workplace, but 
following the tips below can substantially decrease the chances of a recalcitrant 
employee causing liability. 

 Zero tolerance, both in word and deed, should be the rule. EEOC and courts 
take the position that the best thing an employer can do to effectively keep sex-
ual harassment complaints to a minimum—and to minimize liability for sexual 
harassment complaints that do occur—is to take a preventive approach. This may 
include the following:

    • Adopt an anti–sexual harassment policy discouraging such activity. This should 
be separate from the general antidiscrimination policy, and every employee 
should be aware of it.  

   • Make sure, from the top down, that all employees understand that sexual 
harassment in the workplace simply will not be tolerated.  Period.   

   • Create and disseminate information about an effective reporting mechanism 
for harassees.  

   • After adopting the policy, don’t let it sit in a drawer somewhere. Use it.  

   • Provide employees with training and/or information apprising them of what 
sexual harassment is and of what specific activities are appropriate and inap-
propriate in the workplace. This will go a very long way toward decreasing 
potential liability for the employer.  

   • Ensure that reported incidents of sexual harassment are taken seriously by 
supervisors and others involved in reporting. Do not tell the employee to “get 
over it,” or that it is to be expected.  

   • Ensure that the training employees receive is effective and answers their ques-
tions and concerns.  

   • Keep in mind that creating an atmosphere in which sexual harassment is not 
tolerated is a big part of what EEOC and courts want employers to do. Opera-
tionalize this on a real-life basis. That is, when employees engage in activity 
that helps to create an atmosphere that accepts harassing activity, challenge it. 
Don’t tolerate the jokes, sneers, leers, teasing, gestures, and so forth.  

   • Promptly investigate all sexual harassment claims and only circulate informa-
tion only on a need-to-know basis.  

   • Keep an eye out for anti-female animus that also may constitute sexual 
harassment.  

   • If investigation warrants discipline for the harasser, ensure that immediate 
appropriate corrective action is taken. Make sure the corrective action is com-
mensurate with the policy violation. Termination is not the response to every 
sexual harassment claim.  

   • Work to keep the workplace friendly and open. Having a workplace free of sex-
ual harassment does not mean employees can’t still work in a pleasant, respect-
ful atmosphere.     

  Management Tips 

432
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• Consensual activity is not a violation of Title VII.  

   • Unwelcome sexual advances that cause one gender to work under conditions 

or terms of employment different from those of the other gender constitute 

sexual harassment for which the employer may be liable.  

   • Employers will be responsible only if the sexual harassment is severe and 

pervasive.  

   • Activity need not be sexual in nature to constitute sexual harassment.  

   • Employers should treat all sexual harassment complaints seriously and act on 

them qui ckly.  

   • Prevention is imperative to avoid sexual harassment claims and lessen liability. The 

employer must make it clear that sexual harassment will not be tolerated. This should 

be clearly stated and followed up and monitored by appropriate mechanisms. 

   • Employers need a strong anti–sexual harassment policy that is vigorously enforced.    

1. Employer uses the “f***” word frequently in the workplace and makes statements to 

employee such as, in regard to an installer, he was always confused and bet that as a 

baby he “probably didn’t know which tit to suck”; and in discussing a motorcycle seat, 

cupped his hands and said he would be “glad to fit employee’s ass for the right size 

seat.” Is this likely to be successful as a sexual harassment suit? [ 

  2004 U.S. Dist. LEXIS 2113 (W.D. Ill. 2004).]  

    2. Employee, a 33-year-old unmarried male, is frequently teased by the other males in 

his plant about being unmarried and still living at home with his mother. Is this sexual 

harassment? [      697 F. Supp. 1452 (N.D. Ill. 1988).]  

    3. Employee sues employer for sexual harassment because her supervisor once touched 

her on her back and made an “untoward” statement to her. Will she win? Explain. 

[      693 F. Supp. 403 (E.D. Va. 1988).]  

    4. Two employees, Marge and Ben, are having a relationship that later turns sour. When 

Marge does not get the promotion she goes up for, she sues the employer for sexual 

harassment, alleging it was committed by her ex-boyfriend Ben, who has, since their 

breakup, left Marge alone. Will Marge win her suit? [    

  687 F. Supp. 848 (S.D.N.Y. 1988).]  

    5. Dennis comes up to his supervisor, Mae, at a Christmas party and tells Mae he wants 

to sue for sexual harassment. Mae asks what happened. Dennis says that Linda came 

over to him and tweaked his cheek and called him sweetie. Dennis pursues the case. 

Does he win? Why or why not? [Facts from business consulting session attendee] 

    6. An employer asks an employee to go to dinner and drinks and said they could 

“see what happen(ed) after that.” Is this enough for a sexual harassment claim?

[   20 Mass. L. Rep. 614; 2006 Mass. Super. 

LEXIS 65 (2006).]  

    7. A female employee has an operation on her breast and, when she returns to work, 

a male employee “jokingly” asks to see the scar. Actionable sexual harassment?

[      683 F. Supp. 542 (W.D.N.C. 1988).]  

 Chapter
Summary 
 Chapter
Summary 
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 Chapter-End 
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        8. Joan, a female manager, asks Margaret, one of her subordinates, out on a date. When 

Margaret refuses, Joan becomes mean to her at work and rates Margaret’s work poorly 

on her next evaluation. Margaret wants to bring a sexual harassment claim but feels 

she cannot do so since her boss is female. Is Margaret correct?  

        9. A truck driver trainer sexually harassed a trainee and she brought suit for sexual 

harassment. The trainer claimed to have power over the trainee, but, in reality, the 

trainer was not a supervisory employee. Is it possible for her to make her claim of 

quid pro quo sexual harassment if the trainer actually is not a supervisor? [ 

  2003 U.S. Dist. LEXIS 18330 (E.D. Tenn. 2003].)  

    10. Trudy comes to Pat, her supervisor, and tells her that Jack has been sexually harassing 

her by making suggestive remarks, comments, and jokes; constantly asking her for 

dates; and using every available opportunity to touch her. Pat has been friends with 

Jack for a long time and can’t imagine Jack would do such a thing. Pat is hesitant to 

move on Trudy’s complaint. What should Pat do? 

1.      Nos. 02-C-3768, 03-C2293, Mem. Op. & 

Order (N.D. Ill. March 8, 2007).  

    2.  139 F .R.D. 657 ( D. M inn. 1991) .  

    3.  Clara Bingham and Laura Leedy Gansler,  

 (New York: Doubleday, 2002). 

    4.           924 F.2d 872, 881, n.15 (9th Cir. 1991), quoting from the MSPB update 

study, U.S. Merit Systems Protection Board,  

” (Washington, DC: U.S. Government Printing Office, 1988), p. 42. 

    5.  760 F. Supp. 1486, 1506–07 (M.D. Fla. 1991).  

    6.  California G overnment C ode § 12950.1 ( AB 1825) .  

    7.  510 U .S. 17 ( 1993).  

    8 . 523 U .S. 575 ( 1998). 
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    Burlington Industries, Inc. v. Ellerth  

Employee claimed she was constructively discharged because of unwanted, persistent sexual advances 

by her supervisor. While she lost no tangible job benefit because of his actions toward her, and even had 

a promotion during her employment, the Court held she could still bring a cause of action based on hos-

tile environment sexual harassment. Though employer had an anti–sexual harassment policy, employee 

did not report the harassment until a few weeks after she left. The Court said that employee could still 

bring the sexual harassment action, but in cases such as this where there is no loss of tangible job ben-

efits, the employer could use as an affirmative defense the existence of procedures for reporting and 

handling sexual harassment complaints, and an employee’s failure to use them. 

       Kennedy, J.     

Case1

The employee is Kimberly Ellerth. From March 1993 

until May 1994, Ellerth worked as a salesperson in one 

of Burlington’s divisions in Chicago, Illinois. During her 

employment, she alleges, she was subjected to constant 

sexual harassment by her supervisor, one Ted Slowik. 

Against a background of repeated boorish and offen-

sive remarks and gestures which Slowik allegedly made, 

Ellerth places particular emphasis on three alleged inci-

dents where Slowik’s comments could be construed as 

threats to deny her tangible job benefits. In the summer 

of 1993, while on a business trip, Slowik invited Ellerth 

to the hotel lounge, an invitation Ellerth felt compelled 

to accept because Slowik was her boss. When Ellerth 

gave no encouragement to remarks Slowik made about 

her breasts, he told her to “loosen up” and warned, “you 

know, Kim, I could make your life very hard or very easy 

at Burlington.” 

In March 1994, when Ellerth was being considered 

for a promotion, Slowik expressed reservations during 

the promotion interview because she was not “loose 

enough.” The comment was followed by his reaching 

over and rubbing her knee. Ellerth did receive the pro-

motion; but when Slowik called to announce it, he told 

Ellerth, “you’re gonna be out there with men who work 

in factories, and they certainly like women with pretty 

butts/legs.” 

In May 1994, Ellerth called Slowik, asking permission 

to insert a customer’s logo into a fabric sample. Slowik 

responded, “I don’t have time for you right now, Kim—

unless you want to tell me what you’re wearing.” Ellerth 

told Slowik she had to go and ended the call. A day or two 

later, Ellerth called Slowik to ask permission again. This 

time he denied her request, but added something along the 

lines of, “are you wearing shorter skirts yet, Kim, because 

it would make your job a whole heck of a lot easier.” 

A short time later, Ellerth’s immediate supervisor cau-

tioned her about returning telephone calls to customers in a 

prompt fashion. In response, Ellerth quit. She faxed a letter 

giving reasons unrelated to the alleged sexual harassment we 

have described. About three weeks later, however, she sent a 

letter explaining she quit because of Slowik’s behavior. 

During her tenure at Burlington, Ellerth did not 

inform anyone in authority about Slowik’s conduct, 

despite knowing Burlington had a policy against sexual 

harassment. In fact, she chose not to inform her immedi-

ate supervisor (not Slowik) because “it would be his duty 

as my supervisor to report any incidents of sexual harass-

ment.” On one occasion, she told Slowik a comment he 

made was inappropriate. 

We must decide, then, whether an employer has 

vicarious liability when a supervisor creates a hostile 

work environment by making explicit threats to alter a 

subordinate’s terms or conditions of employment, based 

on sex, but does not fulfill the threat. 

Tangible employment actions are the means by which 

the supervisor brings the official power of the enterprise 

to bear on subordinates. A tangible employment deci-

sion requires an official act of the enterprise, a com-

pany act. The decision in most cases is documented in 

official company records, and may be subject to review 

by higher level supervisors. The supervisor often must 

obtain the imprimatur of the enterprise and use its inter-

nal processes. For these reasons, a tangible employment 

action taken by the supervisor becomes for Title VII 

purposes the act of the employer. Whatever the exact 

contours of the aided in the agency relation standard, its 

requirements will always be met when a supervisor takes 

a tangible employment action against a subordinate. In 

that instance, it would be implausible to interpret agency 

principles to allow an employer to escape liability. 
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An employer is subject to vicarious liability to a vic-

timized employee for an actionable hostile environment 

created by a supervisor with immediate (or successively 

higher) authority over the employee. When no tangible 

employment action is taken, a defending employer may 

raise an affirmative defense to liability or damages, 

subject to proof by a preponderance of the evidence. 

The defense comprises two necessary elements: (a) that 

the employer exercised reasonable care to prevent and 

correct promptly any sexually harassing behavior, and

(b) that the plaintiff employee unreasonably failed to take 

advantage of any preventive or corrective opportunities 

provided by the employer or to avoid harm otherwise. 

While proof that an employer had promulgated an 

anti-harassment policy with complaint procedure is not 

necessary in every instance as a matter of law, the need 

for a stated policy suitable to the employment circum-

stances may appropriately be addressed in any case when 

litigating the first element of the defense. And while 

proof that an employee failed to fulfill the corresponding 

obligation of reasonable care to avoid harm is not limited 

to showing any unreasonable failure to use any complaint 

procedure provided by the employer, a demonstration of 

such failure will normally suffice to satisfy the employ-

er’s burden under the second element of the defense. 

No affirmative defense is available, however, when the 

supervisor’s harassment culminates in a tangible employ-

ment action, such as discharge, demotion, or undesirable 

reassignment.

Although Ellerth has not alleged she suffered a tan-

gible employment action at the hands of Slowik, which 

would deprive Burlington of the availability of the affir-

mative defense, this is not dispositive. In light of our 

decision, Burlington is still subject to vicarious liabil-

ity for Slowik’s activity, but Burlington should have an 

opportunity to assert and prove the affirmative defense to 

liability. AFFIRMED. 

      Case Questions 
1. What do you think of the Court not allowing the affir-

mative defense if there was a tangible employment 

action such as a discharge, demotion, or undesirable 

reassignment?

2. Does it make sense to you to allow an employee to 

bring a sexual harassment cause of action if the 

employee suffered no adverse tangible employment 

action?

3. Do you understand why the Court would allow this 

affirmative defense in cases where there is no loss of 

tangible job benefit, but not in cases where there is 

such a loss? 

    Rabidue v. Osceola Refining Co.  

An employee asserted gender discrimination and sexual harassment in violation of Title VII due to “vul-

garity” and nude posters in the workplace. The court rejected her claim. However, the case is cited more 

for the dissent than the majority opinion. The dissenting view is now the one that generally prevails in 

sexual harassment cases. The majority opinion helps you see the evolution of sexual harassment claims 

from the more provincial view, to the more enlightened position now taken by the courts. 

       Krupansky, J.     

Rabidue was a credit manager and office manager. Her 

charge of sexual harassment arose primarily as a result 

of her unfortunate acrimonious working relationship 

with Douglas Henry, a supervisor of the company’s key 

punch and computer sections. Henry exercised no super-

visory authority over Rabidue nor Rabidue over him. 

Henry was an extremely vulgar and crude individual 

who customarily made obscene comments about women 

generally, and, on occasion, directed such obscenities to 

Case2

Rabidue. Management was aware of Henry’s vulgarity, 

but it had been unsuccessful in curbing his offensive 

personality traits. Rabidue, and other female employ-

ees, were annoyed by Henry’s vulgarity. In addition to 

Henry’s obscenities, other male employees from time to 

time displayed pictures of nude or scantily clad women 

in their offices and/or work areas, to which Rabidue 

and other women employees were exposed. Rabidue 

was discharged from her employment at the company as 
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a result of her many job-related problems, including her 

irascible and opinionated personality and her inability 

to work harmoniously with co-workers and customers. 

Rabidue to have prevailed in her cause of action 

against Osceola on this record must have proved that she 

had been subjected to unwelcome verbal conduct and 

poster displays of a sexual nature which had unreason-

ably interfered with her work performance and created an 

intimidating, hostile, or offensive working environment 

that affected seriously her psychological well-being. 

The record disclosed that Henry’s obscenities, 

although annoying, were not so startling as to have 

affected seriously the psyches of the plaintiff or other 

female employees. The evidence did not demonstrate that 

Henry’s vulgarity substantially affected the totality of the 

workplace. The sexually oriented poster displays had a 

negligible effect on Rabidue’s work environment when 

considered in the context of a society that condones and 

publicly features and commercially exploits open dis-

plays of written and pictorial erotica at the newsstands, 

on prime-time television, at the cinema, and in other 

public places. In sum, Henry’s vulgar language and the 

sexually oriented posters did not result in a working envi-

ronment that could be considered intimidating, hostile, 

or offensive under the guidelines. AFFIRMED. 

  Keith, C. J., concurring in part, dissenting
in part.  

I dissent, for several reasons, as I believe the majority 

erroneously resolves Rabidue’s substantive claims. 

 First, after review of the entire record I am firmly 

convinced that although supporting evidence exists, the 

court is mistaken in affirming the findings that Osceola’s 

treatment of Rabidue evinced no anti-female animus 

and that gender-based discrimination played no role in 

her discharge. The overall circumstances of Rabidue’s 

workplace evince an anti-female environment. For seven 

years plaintiff worked at Osceola as the sole woman in 

a salaried management position. In common work areas 

Rabidue and other female employees were exposed daily 

to displays of nude or partially clad women belonging 

to a number of male employees at Osceola. One poster, 

which remained on the wall for eight years, showed a 

prone woman who had a golf ball on her breasts with a 

man standing over her, golf club in hand, yelling “Fore.” 

And one desk plaque declared “Even male chauvinist 

pigs need love.” Plaintiff testified the posters offended 

her and her female co-workers. 

In addition, Henry regularly spewed anti-female 

obscenity. He routinely referred to women as “whore,” 

“cunt,” “pussy,” and “tits.” Of plaintiff, Henry specifi-

cally remarked “All that bitch needs is a good lay” and 

called her “fat ass.” Plaintiff arranged at least one meet-

ing of female employees to discuss Henry and repeatedly 

filed written complaints on behalf of herself and other 

female employees who feared losing their jobs if they 

complained directly. Osceola Vice President Charles 

Meutzel stated he knew that employees were “greatly 

disturbed” by Henry’s language. However, because 

Osceola needed Henry’s computer expertise, Meutzel did 

not reprimand or fire Henry. In response to subsequent 

complaints about Henry, a later supervisor testified that 

he gave Henry “a little fatherly advice” about Henry’s 

prospects if he learned to become “an executive type 

person.” 

In addition to tolerating this anti-female behavior, 

Osceola excluded Rabidue, the sole female in manage-

ment, from activities she needed to perform her duties 

and progress in her career. Unlike male salaried employ-

ees, she did not receive free lunches, free gasoline, a tele-

phone credit card or entertainment privileges. Nor was 

she invited to the weekly golf matches. Without address-

ing Osceola’s disparate treatment of Rabidue, the district 

court dismissed these perks and business activities as 

fringe benefits. After Rabidue became credit manager, 

Osceola prevented her from visiting or taking customers 

to lunch as all previous male credit managers had done. 

Upon requesting such privileges, Rabidue’s supervisor 

replied that it would be improper for a woman to take 

a male customer to lunch and that she might have car 

trouble on the road. On another occasion, he asked her 

“how would it look for me, a married man, to take you, 

a divorced woman, to the West Branch Country Club in 

such a small town?” Osceola saw no problem in male 

managers entertaining female clients regardless of mari-

tal status. Rabidue’s later supervisor stated to another 

female worker, “[Rabidue] is doing a good job as credit 

manager, but we really need a man on that job,” adding 

“She can’t take customers out to lunch.” 

Rabidue was consistently accorded secondary status. 

At a meeting to instruct clerical employees of their duties 

after a corporate takeover, Rabidue was seated with 

female hourly employees. The male salaried employ-

ees, apparently pre-informed of the post-takeover pro-

cedures, stood at the front of the room. There are many 

other instances in the record of how Rabidue was treated 

differently in negative ways because of her gender. I 
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conclude that the misogynous language and decorative 

displays tolerated at the workplace, the primitive views 

of working women expressed by Osceola supervisors 

and Osceola’s treatment for their only female salaried 

employee clearly evinces [sic] anti-female animus. 

Nor do I agree with the majority’s holding that a court 

considering hostile environment claims should adopt the 

perspective of the reasonable person’s reaction to a simi-

lar environment. In my view, the reasonable person per-

spective fails to account for the wide divergence between 

most women’s views of appropriate sexual conduct and 

those of men. I would have courts adopt the perspective 

of the reasonable victim which simultaneously allows 

courts to consider salient sociological differences as well 

as shield employers from the neurotic complaint. 

The majority also mandates that we consider the “pre-

vailing work environment,” the obscenity that pervaded 

the environment before and after Rabidue came there and 

her reasonable expectations upon “voluntarily” entering 

the environment. The majority suggests through these 

factors that a woman assumes the risk of working in an 

abusive anti-female environment. Moreover, the majority 

contends that such work environments somehow have an 

innate right to perpetuation and are not to be addressed 

under Title VII. In my view, Title VII’s precise purpose 

is to prevent such behavior and attitudes from poisoning 

the work environment of classes protected under the Act. 

As I believe no woman should be subjected to an envi-

ronment where her sexual dignity and reasonable sensi-

bilities are visually, verbally, or physically assailed as a 

matter of prevailing male prerogative, I dissent. 

Nor can I agree with the majority’s notion that the 

effect of pin-up posters and misogynous language in 

the workplace can have only a minimal effect on female 

employees and should not be deemed hostile or offen-

sive “when considered in the context of a society that

condones and publicly features and commercially exploits 

open displays of erotica.” “Society” in this scenario must 

primarily refer to the unenlightened; I hardly believe rea-

sonable women condone the pervasive degradation and 

exploitation of female sexuality perpetuated in American 

culture. In fact, pervasive societal approval thereof and 

of other stereotypes stifles female potential and instills 

the debased sense of self worth which accompanies stig-

matization. The presence of pin-ups and misogynous 

language in the workplace can only evoke and confirm 

the debilitating norms by which women are primarily and 

contemptuously valued as objects of male sexual fantasy. 

That some men would condone and wish to perpetuate 

such behavior is not surprising. However, the relevant 

inquiry at hand is what the reasonable woman would find 

offensive, not society, which at one point also condoned 

slavery. I conclude that sexual posters and anti-female 

language can seriously affect the psychological well-

being of the reasonable woman and interfere with her 

ability to perform her job. 

In conclusion, I dissent because the record shows 

that Osceola’s treatment of Rabidue evinces anti-female 

animus and that Rabidue’s gender played a role in her 

dismissal. I also believe the hostile environment standard 

set forth in the majority opinion shields and condones 

behavior Title VII would have the courts redress. 

      Case Questions 
1. Is the majority decision or the dissent closer to your 

view of sexual harassment? Explain.  

2. Why do you think the majority decision did not cite 

the factors brought out in the dissent and conclude 

that they presented a hostile environment?  

3. If you were management and needed Henry’s exper-

tise, what would you have done about his actions? 

    Showalter v. Allison Reed Group, Inc.  

Two male employees allege sexual harassment in violation of Title VII of the Civil Rights Act of 1964 

because their manager forced them to engage in sexual activities with his secretary by threatening them 

with the loss of their jobs if they did not comply. The court found sexual harassment even though the 

harassees were male. 

Case3
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Employees allege that a series of several sexual incidents 

occurred on the Techni-Craft premises beginning the 

summer of 1988 and lasting until June or July of 1989. 

Defendants Smith and Marsella deny that most of it ever 

occurred, as does the Allison Reed Group. 

Smith, the general manager, was having a sexual liai-

son with his secretary, Marsella. Employee Showalter 

alleges that in the Spring of 1988, Smith began talking 

incessantly and obsessively about Marsella to Showalter. 

The talks were of a sexual nature and usually described 

to Showalter Smith’s sexual relationship with Marsella, 

including showing Showalter nude photos, pornographic 

drawings, and X-rated letters, all involving Marsella. By 

the end of the summer, Smith began telling Showalter 

that Marsella was interested in Showalter and prodding 

Showalter to join his sexual liaison with Marsella. Show-

alter declined on the ground that he was married, but 

Smith immediately told Showalter that he and Marsella 

were also married, but what their spouses didn’t know 

wouldn’t hurt them. Angrily, Smith told Showalter that 

Marsella controlled the hiring and firing decisions at 

Techni-Craft, and that if he valued his job he would follow 

Smith’s demands. Smith continued to press Showalter to 

engage in a ménage-à-trois, and reminded Showalter of 

Smith’s extensive connections in the jewelry business in 

Rhode Island, implying that Showalter would be shut out 

of the jewelry business if he did not comply with Smith’s 

request. Smith also told Showalter that he had to please 

Marsella in order for everything between Smith and Mar-

sella “to be okay.” At one point, Smith also threatened 

Showalter with the loss of his medical benefits if he 

failed to participate in the sexual activity. Smith knew 

that this was especially important to Showalter because 

Showalter’s son had a heart defect and had undergone 

three open heart surgeries. 

Showalter first acceded to Smith’s demands in Sep-

tember 1988 when Smith orchestrated an after hours strip-

tease performance by Marsella on company premises. 

Before the actual event Smith gave Showalter explicit 

instructions outlining the various sexual activity Smith 

expected Showalter to engage in with Marsella and him. 

This occurred at least twice and each time Showalter was 

unable to maintain an erection to do what was demanded 

of him, and was berated by Smith and Marsella. Show-

alter was also forced to observe and engage in other 

sexual activity at Techni-Craft from September 1988 to 

June 1989, including during work hours and after work 

hours. Smith tried to get Showalter to bring his wife into 

the activity in the Spring of 1989, but Showalter resisted. 

[Employee] Phetosomphone [FET--o-SOM-f-o-nee] was 

also forced by Smith to engage in sexual activity at 

Techni-Craft and observe it between Smith and Marsella. 

He feared he would lose his job if he did not accede. 

Here, Showalter and Phetosomphone were clearly the 

victims of both hostile environment sexual harassment 

and quid pro quo sexual harassment. For the quid pro quo 

sexual harassment, the employees were clearly required 

to trade the requested sexual activity for the privilege 

of keeping their jobs. The hostile environment sexual 

harassment occurred and drastically altered the condi-

tions of plaintiffs’ employment and created a hostile and 

abusive work environment. The frequency and nature of 

the unwelcome sexual activity certainly was severe and 

pervasive. Sexual advances were made to plaintiffs for 

months and the harassment completely infected the work 

environment. JUDGMENT for PLAINTIFFS on this 

issue.

      Case Questions 
1. What can an employer do to protect against liabil-

ity for sexual harassment in situations such as this, 

where the person responsible for the workplace is the 

perpetrator?  

2. This is a 1991 case. Do you think males who com-

plain of sexual harassment are still less likely to be 

believed today? Explain. Do you think they are less 

likely to sue? Explain.  

3. Should it make any difference that the request for sex 

with Showalter did not come directly from Marsella, 

the person who wanted to engage in the activity with 

him, b ut r ather c ame f rom S mith? E xplain.       

       Lagueux, J.     
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    Bryson v. Chicago State University  

A Chicago State University tenured professor alleged that she lost her job title and was banished from univer-

sity committee work because of rejecting requests for sexual activity from her supervisor. The court looked at 

the causation between the loss of her job benefits and the activity by the supervisor and determined that the 

rejection caused the loss, thus resulting in quid pro quo sexual harassment. 

       Wood, J.     

Emily Bryson is a tenured full professor at Chicago State 

University. She claimed, in a lawsuit brought under Title 

VII, that she had been the victim of quid pro quo sexual 

harassment inflicted by then-Provost Chernoh Sesay. The 

district court granted summary judgment to Chicago 

State University, Sesay, and the other defendants named 

in the suit, on the ground that Bryson failed adequately 

to demonstrate that she had lost any tangible employment 

benefit as a result of her rejections of Sesay. Because 

we conclude that the record reveals genuine issues of 

fact on this point, we reverse and remand for further 

proceedings.

Chernoh Sesay was appointed Provost and Vice-

President of Academic Affairs at Chicago State in July 

1990. The Provost has full control and responsibility over 

faculty affairs at the university; he reports directly to the 

President. Sesay knew Bryson and supported her in her 

successful bid for an Administrative Fellowship. In Janu-

ary 1991 (after her selection but before she began her 

Fellowship), he began to make sexually suggestive and 

derogatory comments to her and to attempt to engage 

in improper physical contact with her. For example, in 

December 1990 at the President’s Christmas party, Sesay 

approached Bryson, caressed her shoulders, pushed his 

body against hers, and whispered “when are you going 

to come over and start cooking for me?” Bryson jerked 

away and retorted, “I don’t cook for anybody.” In Feb-

ruary 1991, while both Sesay and Bryson were visiting 

Governor’s State (another campus in the system), Sesay 

asked Bryson to get into his car and go back to his hotel 

with him, so that they could “relax.” Bryson refused. On 

numerous other occasions, he also suggested that they 

“relax” together, but she consistently rejected him. Sev-

eral times in his office, he tried to kiss her. Once he asked 

her into his office to discuss a library-related matter, but 

when she stood up to leave, he ran his hand up her dress 

and fondled her behind. 

Case4

Sesay’s inappropriate behavior continued during 

Bryson’s fellowship at Eastern Illinois University. At 

a President’s function in October 1991, he approached 

Bryson and asked, “Why aren’t you going to let me up 

into your room? Let’s go relax. I have something big to 

show you.” Her rejections continued, however, and when 

in May 1992 he again asked her to come to his room to 

“relax” and she again refused, he warned her, “You had 

better do what I say or you’re going to be sorry.” 

In June 1992, Bryson met with Chicago State Presi-

dent Dolores E. Cross to discuss her return. She said 

that she intended to return to her old position of Spe-

cial Assistant to the Dean. Cross then called Sesay into 

the meeting. Sesay told her that the administrative title 

of “Special Assistant to the Dean” had never existed 

and that she had never performed those duties. Bryson 

interpreted this to mean that if she did not give in to his 

advances, she would have to work her way back up again. 

Sesay also told Bryson that all her tasks of special assis-

tance to the dean had been reassigned to other people, 

and that she would be returned to bibliographic instruc-

tion work, her entry level position in 1980. Guy Craft, 

the Dean of LLR, told Bryson the next day that he had 

been instructed by his supervisors to “put [her] back as 

bibliographic instruction librarian.” 

Upon her return to Chicago State, although her work 

assignment “units” reflected the same number devoted to 

special assistance tasks as before, both her job descrip-

tion and her actual duties were diminished. By January 

1993, all her special assistance responsibilities were 

deleted from her assignment. She filed a grievance 

with her union, which had the effect of permitting her 

to continue performing the disputed administrative tasks 

pending the outcome of the proceeding. In the end, she 

retained her duties as Special Assistant to the Dean, but 

she lost her in-house title. She also found herself frozen 

out of the university’s administrative committees, even 
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though appointments were made on an annual basis 

to most of them. She was denied reappointment to the 

Budget Committee, the Assessment Committee, and the 

Retention Committee, in spite of her expressed desire to 

continue serving. Her written request to serve on several 

other committees also fell on deaf ears. 

In Bryson’s view, Sesay had made good on his threats. 

She filed a charge with the EEOC alleging that she was 

the victim of sexual harassment by Sesay. She argued 

that she was denied the employment benefits of mem-

bership on various administrative committees and the 

title of Special Assistant to the Dean as a direct result 

of her rebuffing Sesay’s unwanted sexual advances. She 

received her right to sue letter and filed a complaint with 

the district court alleging both quid pro quo and hostile 

work environment sexual harassment. 

In order to prove such a claim, many courts of appeals 

use a five-part test, asking whether the plaintiff has shown 

(1) that she or he is a member of a protected group,

(2) the sexual advances were unwelcome, (3) the harass-

ment was sexually motivated, (4) the employee’s reaction 

to the supervisor’s advances affected a tangible aspect of 

her employment, and (5) respondeat superior has been 

established. Element (1) is plain enough, and a common 

part of many kinds of discrimination claims. Element

(2) focuses on the unwelcome nature of the sexual 

advances from the point of view of the recipient, while ele-

ment (3) asks whether the harasser was looking for sexual 

favors or something else. Element (4) asks what the “quo” 

part of the quid pro quo was: what tangible aspect of 

employment was affected? Finally, element (5) recognizes 

that there is a need to link the employer to the actions of 

the harasser. We have no occasion here to decide whether 

these five elements perfectly capture today’s law of quid 

pro quo harassment, or if it would be better to consolidate 

some or add others. For present purposes, they provide a 

useful framework for our discussion, which turns on only 

one element that we agree is critical. 

That element is number 4: what was the “tangible 

employment benefit” that was denied to Bryson, and 

was the denial a result of her refusal to submit to Sesay’s 

demands? The question whether an employee has suf-

fered a materially adverse employment action will nor-

mally depend on the facts of each situation. 

Bryson relies on the loss of two types of tangible 

employment benefits to meet this flexible test: first, 

she claims that her loss of the title Special Assistant to 

the Dean was a tangible adverse action, and second, she 

claims that her banishment from university committee 

work was such an action. 

Chicago State responds that the title had no inde-

pendent meaning, and that committee work was noth-

ing she could expect to do in any event. It stresses that 

she succeeded in retaining her tasks. The district court 

found that committee work was not essential to a tenured 

academic, and it expressed skepticism that anyone would 

really want to serve on committees in any event. It was 

similarly unimpressed with the loss of the title, which it 

found had only speculative value. The case would have 

been different, the court suggested, if Bryson had applied 

for tangible promotions such as a deanship and been 

unsuccessful.

 With respect, we believe that the district court failed 

to recognize that Bryson raised disputed issues of fact on 

the issue of loss of tangible employment benefit. Bryson 

came forward with evidence that her title conferred pres-

tige and was important to further professional advance-

ment. She came forward with similar evidence regarding 

her committee work. The title, for example, would com-

municate to others both within the State Colleges and 

Universities system and outside it what kind of respon-

sibilities had been entrusted to her. Committee work, 

especially on important committees like Budget and 

Retention, is often a prelude to an administrative career. 

Bryson herself, it is undisputed, had been on a promis-

ing job track for such a career, since she won the coveted 

position of Board Administrative Fellow for 1991–92. 

A sudden loss of all committee responsibilities and the 

stripping of a title one formerly held (when similar titles 

continued to be used throughout the university), if proven 

at trial, would be a loss of tangible employment benefits 

just as serious as moving an office to an undesirable 

location, relocating someone’s personal files, or isolating 

the employee from others—all actions courts have held 

to qualify under Title VII in other cases. 

Universities have few “carrots” to dangle in front of 

tenured faculty members who reach full professorhood. 

The subtle indicia of job status and reward thus may, in a 

particular institution, take on an importance that may be 

far greater in context than would appear on the outside—

indicia like honorary or in-house titles (that may have 

no budgetary effect, unlike their administrative coun-

terparts) and committee assignments. The trier of fact 

must resolve the factual dispute over the reward structure 

that prevailed at Chicago State and how it related to the 

particular actions taken in Bryson’s case. As the district 
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court implicitly recognized, committee assignments and 

titles may play a part in preparing for an administrative 

academic career. 

The court erred in assuming that nothing adverse had 

happened to Bryson because she had not yet applied for a 

deanship. Depriving someone of the building blocks for 

such a promotion, if that is what a trier of fact thinks 

Chicago State did, is just as serious as depriving her of 

the job itself. 

Chicago State also claims that Bryson did not offer 

sufficient evidence of causation. Here again, the record 

shows genuine issues of fact. Bryson pointed both to 

direct evidence of causation and circumstantial evidence. 

The direct evidence was Sesay’s remark to her in May 

1992 that she “had better do what I say or [she’ll] be 

sorry.” 

The circumstantial evidence began building immedi-

ately thereafter. In the June 1992 meeting, Sesay made 

a statement that a trier of fact could interpret as a veiled 

threat, when he told her the administrative title of “Spe-

cial Assistant to the Dean” had never existed and that she 

had never performed those duties. The title had obviously 

existed, whether it was an “in-house” title or something 

more formal, and she had just as plainly performed the 

duties. The contrast between her position at Chicago State 

prior to her fellowship and her position upon her return 

might also strike a trier of fact as telling. As Provost, 

Sesay was in a position to effect all these changes. This 

was all Bryson needed to defeat Chicago State’s motion 

for summary judgment on the quid pro quo harassment 

charge. REVERSED. 

      Case Questions 
1. If you were the university president, what would you 

have done about this situation?  

2. Do you agree with the lower court that there was not 

sufficient evidence of a connection between what the 

provost did and what happened to Bryson’s job, or 

with the court of appeals, which said there was suf-

ficient evidence of the connection? Explain.  

3. How could this situation have been avoided or liabil-

ity lessened? 

    Meritor Savings Bank, FSB v. Vinson  

An employee alleged sexual harassment even though she lost no tangible job benefits. The Court deter-

mined that quid pro quo was not the only type of sexual harassment. For the first time, the U.S. Supreme 

Court determined that this kind of situation constituted hostile environment sexual harassment. 

       Rehnquist, J.     

Mechelle Vinson worked at Meritor Savings Bank, ini-

tially as a teller-trainee, but was later promoted to teller, 

head teller, and assistant branch manager, admittedly 

based upon merit. Sidney Taylor was the bank branch 

manager and the person who hired Vinson. Vinson

alleged that in the beginning Taylor was “fatherly” 

toward her and made no sexual advances, but eventually 

he asked her to go out to dinner. During the course of the 

meal Taylor suggested that he and Vinson go to a motel 

to have sexual relations. At first she refused, but out of 

what she described as fear of losing her job, she even-

tually agreed. Taylor thereafter made repeated demands 

Case5

upon Vinson for sexual activity, usually at the branch, 

both during and after business hours. She estimated that 

over the next several years she had intercourse with him 

some 40 or 50 times. In addition, she testified that Taylor

fondled her in front of other employees, followed her 

into the women’s restroom when she went there alone, 

exposed himself to her, and even forcibly raped her on 

several occasions. These activities ceased in 1977 when 

Vinson started going with a steady boyfriend. 

Courts have applied Title VII protection to racial 

harassment and nothing in Title VII suggests that a hostile 

environment based on discriminatory    harassment
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should not be likewise prohibited. The Guidelines thus 

appropriately drew from, and were fully consistent with, 

the existing case law. 

Of course, not all workplace conduct that may be 

described as “harassment” affects a “term, condition, or 

privilege” of employment within the meaning of Title VII. 

For instance, mere utterance of an ethnic or racial epi-

thet which engenders offensive feelings in an employee 

would not affect the condition of employment to a suf-

ficiently significant degree to create an abusive working 

environment. For sexual harassment to be actionable, it 

must be sufficiently severe or pervasive to alter the con-

ditions of the victim’s employment and create an abusive 

working environment. Vinson’s allegations in this case—

which include not only pervasive harassment, but also 

criminal conduct of the most serious nature—are plainly 

sufficient to state a claim for hostile environment sexual 

harassment.

The District Court’s conclusion that no actionable 

harassment occurred might have rested on its earlier 

finding that if Vinson and Taylor had engaged in intimate 

or sexual relations, that relationship was a voluntary one. 

But the fact that sex-related conduct was “voluntary” in 

the sense that the complainant was not forced to partici-

pate against her will, is not a defense to a sexual harass-

ment suit brought under Title VII. The gravamen of any 

sexual harassment claim is the alleged sexual advances 

were “unwelcome.” While the question whether par-

ticular conduct was indeed unwelcome presents diffi-

cult problems of proof and turns largely on credibility 

determinations committed to the trier of fact, the District 

Court in this case erroneously focused on the “volun-

tariness” of Vinson’s participation in the claimed sexual 

episodes. The correct inquiry is whether Vinson, by her 

conduct, indicated that the alleged sexual advances were 

unwelcome, not whether her participation in sexual inter-

course was voluntary. 

The district court admitted into evidence testimony 

about Vinson’s “dress and personal fantasies.” The court 

of appeals stated that testimony had no place in the litiga-

tion, on the basis that Vinson’s voluntariness in submit-

ting to Taylor’s advances was immaterial to her sexual 

harassment claim. While “voluntariness” in the sense 

of consent is not a defense to such a claim, it does not 

follow that a complainant’s sexually provocative speech 

or dress is irrelevant as a matter of law in determining 

whether she found particular sexual advances welcome. 

To the contrary, such evidence is obviously relevant. The 

EEOC Guidelines emphasize that the trier of fact must 

determine the existence of sexual harassment in light 

of “the record as a whole” and the “totality of circum-

stances,” such as the nature of the sexual advances and 

the context in which the alleged incidents occurred. 

In sum we hold that a claim of “hostile environment” 

sexual harassment gender discrimination is actionable 

under Title VII. AFFIRMED. 

      Case Questions 
1. As a manager, what would you have done if Vinson 

had come to you with her story?  

2. Under the circumstances, should it matter that Vinson 

“voluntarily” had sex with Taylor? That she received 

her regular promotions? Explain.  

3. As a manager, how would you determine who to 

believe?       

    McLean v. Satellite Technology Services, Inc.  
)

  An assistant salesperson contends she was wrongfully terminated after she spurned romantic advances 

by her supervisor. The court found no sexual harassment because it held that the supervisor’s actions, if 

they occurred, were not unwelcome. 

       Gunn, J.     

Case6

   McLean alleges she was at a business seminar meet-

ing in Florida with Manning, who was making a presen-

tation. McLean was to observe so she would ultimately 

be able to conduct a seminar. After one day’s work, 
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McLean, Manning, and another Satellite employee had 

dinner and went to the hotel’s hot tub. Manning sug-

gested to McLean that she should review his presenta-

tion, so he went to her hotel room. McLean claims that 

while they were in the room, with her dressed in a swim-

suit and towel, and Manning in shorts and a shirt, they sat 

on the couch together and while Manning talked about 

his presentation, he put his arm around her back, touched 

her leg, and made an effort to kiss her once. McLean tes-

tified the effort was easily rebuffed and Manning then 

left the room. Manning denies making any advances to 

McLean. Following the trip McLean alleges Manning 

was cool to her. She attributes this and her subsequent 

dismissal to her rebuff of his advances. 

The court finds that there was [sic] a multitude of 

legitimate business reasons for terminating McLean and 

that her discharge was not based upon sexual harassment. 

It is undisputed that McLean was anything but demure, 

that she possessed a lusty libido and was no paragon of 

virtue. From the beginning of her short term of employ-

ment with Satellite in November of 1985, to its end in 

February 1986, she displayed a remarkable lust for those 

of the opposite sex. She displayed her body through 

semi-nude photos or by lifting her skirt to show her 

supervisor an absence of undergarments. Also, during 

work hours, she made offers of sexual gratification or 

highly salacious comments to employees, customers and 

competitors alike, though warned by Manning not to do 

so. There was uncontroverted evidence of acceptance of 

her offers. 

Though specifically ordered by her supervisor, 

Manning, to refrain from an obviously flirtatious tele-

phone relationship with an employee of a customer, 

McLean flouted the order and carried on the dalliance. 

It was McLean’s activities at a trade show in Las Vegas, 

Nevada, on February 22–23, 1986 that finally led to 

McLean’s discharge. At the trade show, McLean missed 

meetings she was expected to attend, was not at her job 

station a large percentage of the time and continued her 

libidinous behavior, acknowledging she was “intimate” 

with an employee of a customer at least two or three 

times, entertaining him in her hotel room during the 

period of the trade show. This was despite orders from 

her supervisor to abstain from promiscuity with custom-

ers or dealers. 

On her return from Las Vegas, McLean was summar-

ily discharged from her employment by the president of 

Satellite. His basis was McLean’s performance at the Las 

Vegas trade show as related by Satellite’s chief operating 

officer who was there and observed McLean’s actions. 

Specifically, she was dismissed for missing work and 

meetings in Las Vegas. 

The court specifically finds that there was no sexual 

harassment of McLean by her supervisor. From McLean’s 

character, it is apparent that she would have welcomed 

rather than rejected Manning’s advance, if he did indeed 

do so. But the court finds that Manning made no sexual 

advance. McLean was not subjected to any unwelcome 

sexual harassment. Indeed, it is McLean who bears the 

responsibility for whatever sexually suggestive conduct 

is involved in this case. Satellite has stated nonpretextual, 

legitimate and absolutely nondiscriminatory reasons for 

its discharge of McLean. She was insubordinate, and dis-

played total disrespect for her supervisor, which would 

serve as a legitimate basis for termination. It is also 

abundantly clear that McLean was terminated because 

of her poor work performance, attitudes, and habits, 

e.g., excessively long lunch hours, personal phone calls, 

entertaining nonbusiness visitors during working hours, 

and being inattentive to her work, particularly at the Las 

Vegas trade show. As such, her termination was proper. 

JUDGMENT FOR DEFENDANT, COSTS TO BE PAID 

BY PLAINTIFF. 

      Case Questions 
1. Do you agree with the court’s assessment of the evi-

dence? Why or why not?  

2. If you were McLean’s supervisor and she exhibited 

the behavior alleged, what could you have done?  

3. Do you think the court would have held the same way 

if McLean had been a male? Explain. Do you think 

a male employee would have been ordered by his 

supervisor to “abstain from promiscuity with custom-

ers”? Would it be gender discrimination to give such 

orders to employees of one gender and not the other? 

Explain.
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    Ross v. Double Diamond, Inc.  

  Two discharged employees, sisters, brought this action against their former employer, alleging that he vio-

lated Title VII by creating a sexually harassing work environment and then constructively discharging them 

because they reported it and also because of their gender. The court found a hostile environment for acts 

occurring during a two-day period for one sister, Beverly Ross, but not the other, Sheila Stroudenmire. 

       Mahon, J.     

Case7

   Within the first hour that twenty-year-old Ross was 

on her new job at Double Diamond, her supervisor, Larry 

Womack, asked her if she “fooled around,” to which she 

answered no. A short time later, Womack asked Ross to 

bring him a cup of coffee. When she entered his office 

with the coffee, he told her he wanted to take her picture. 

She protested, he insisted, and Ross agreed for fear of 

Womack’s reaction if she continued to refuse. Womack 

then told Ross to pull up her dress for the picture. Still 

afraid of his reaction to her refusal, she pulled her dress 

up two inches above her knee and Womack took the pic-

ture. A short time later Ross asked for the picture and 

Womack refused to give it to her. 

Later that day Womack called Ross on the phone and 

asked her to pant heavily for him. Ross immediately hung 

up. Still later the same day, Ross entered Womack’s office 

during a meeting to give a message to one of the attend-

ees. A salesman, Larry West, placed a Polaroid camera 

on the floor directly under Ross and took a picture up 

Ross’s dress. The salesmen at the meeting laughed. Ross 

attempted to take the camera, but Womack prevented it. 

Ross asked for the picture and Womack refused, told her 

the picture did not develop and that she could not look 

for it in the trash can. Womack later called Ross on the 

phone and again asked her to pant heavily into the phone. 

Ross immediately hung up. 

The next day, when Ross came into Womack’s office 

to bring him coffee, he told her to come over to him by 

the desk. She did so and Womack pulled her onto his lap. 

A salesman came into the office. The salesman testified 

that Ross was on Womack’s lap and Womack had his arms 

around Ross’s waist and Ross was feverishly trying to pull 

away. After the salesman came in, Womack, who the sales-

man said looked “perverted,” released his hold on Ross. 

During this same day, Ross’s sister, Stroudenmire, 

came to work for her first day of work as a sales trainee. 

She heard some employees laughing while looking at a 

picture in Womack’s office. She told Ross and they went 

into the office to obtain the picture. Two salesmen were 

laughing at a picture, but slipped it into Womack’s desk 

drawer when the two came in. Stroudenmire removed the 

picture from the drawer. It was the one taken up Ross’s 

dress. Ross left the office in tears and went to the ladies’ 

room. Later that day Womack called Ross into his office 

and told her to “bend over” and clean something off the 

wall. She refused to do so and started to leave. Womack 

proceeded to close the door to prevent her from leaving 

and trapped Ross against the door. Ross escaped by crawl-

ing out from under Womack’s arm. Womack later entered 

a room in which Stroudenmire was studying and told her 

that he bet she liked to wear black boots and carry a whip 

in the bedroom. Womack also segregated Stroudenmire 

from the other sales trainees who were studying together, 

refused to allow her to take materials home to study with, 

and threatened in a loud voice to have Stroudenmire’s 

husband fired and to make Stroudenmire and her husband 

lose their home because Stroudenmire reported Womack’s 

activities to his supervisor. Stroudenmire and Ross called 

the sheriff and told him of the threats and asked him to 

come to Double Diamond. When he came and inquired as 

to what was going on, Womack said they were just having 

fun. Ross and Stroudenmire soon after left their jobs after 

being told they could not take the rest of the afternoon off 

or if they did so, they could not return. 

To determine severity or pervasiveness the court should 

consider several things. First, the nature of the unwelcome 

sexual acts or words. Generally unwelcome physical 

touching is more offensive than unwelcome verbal abuse. 
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However, this is only a generalization and in specific 

situations, the type of language used may be more offen-

sive than the type of physical touching. Second, a court 

should consider the frequency of the offensive encounters. 

It is less likely that a hostile work environment exists when, 

for instance, the offensive encounters occur once every 

year than if the encounters occur once every week. Third, 

the court would consider the total number of days over 

which all the offensive meetings occur. Lastly, the court 

should consider the context in which the sexually harass-

ing conduct occurred. The court emphasizes that none of 

these factors should be given more weight than others. In 

addition, the nonexistence of one of these factors does 

not, in and of itself, prevent a Title VII claim. The trier of 

fact must consider the totality of the circumstances. 

Because of its importance in this case, the court 

chooses to elaborate on the reasons why a short duration 

of sexual harassment does not prohibit a Title VII claim. 

The courts are looking for a pattern of sexual harass-

ment inflicted upon an employee because of her gender 

because this type of activity is a pattern of behavior that 

inflicts disparate treatment upon a member of one gen-

der with respect to terms, conditions, or privileges of 

employment. Sexual harassment need not exist over a 

long period for it to be considered a pattern. If the sexual 

harassment is frequent and/or intensely offensive, a pat-

tern can be established over a short period of time. 

The court finds that the acts and communications per-

petrated against Ross at Double Diamond are sufficiently 

severe or pervasive to alter the conditions of Ross’s 

employment and create an abusive work environment. 

This is not so with Stroudenmire. Title VII is not a 

shield which protects people from all sexual discrimi-

nation. The type of conduct listed above does not rise 

to the level of harassment which is actionable. It is not 

sufficiently severe and pervasive to alter the conditions 

of employment or create an abusive work environment. 

JUDGMENT for ROSS. 

      Case Questions 
1. Do you agree with the court’s decision about 

Stroudenmire? Ross? Explain.  

2. As the manager, what would you have done about 

Womack?

   3. Do you agree that there was sufficient severity and 

pervasiveness in the two-day period here? Specifi-

cally what makes you reach your conclusion? 

    Ellison v. Brady  

An employee brought a sexual harassment suit because, among other things, her co-worker, whom she 

barely knew, kept sending her personal letters. The court found that while some may think it only a small 

matter, viewed from the employee’s perspective as a female in a society in which females are often the 

victims of violence, the action was offensive and a violation of Title VII. 

       Beezer, J.     

The case presents the important issue of what test should 

be applied to determine whether conduct is sufficiently 

severe or pervasive to alter the conditions of employment 

and create a hostile working environment. 

Ellison worked as a revenue agent for the IRS in San 

Mateo, California. During her initial training in 1984 

she met Sterling Gray, another trainee also assigned to 

that office. The two never became friends and did not 

work closely together. Gray’s desk was twenty feet from

Ellison’s, two rows behind and one row over. 

In June of 1986 when no one else was in the office, 

Gray asked Ellison to go to lunch. She accepted. They 

Case8

went past Gray’s house to pick up his son’s forgotten 

lunch and Gray gave Ellison a tour of his house. Ellison 

alleges that after that June lunch, Gray began to pester her 

with unnecessary questions and hang around her desk. 

On October 9, when Gray asked Ellison out for a 

drink after work, she declined, but suggested lunch the 

following week. Ellison did not want to have lunch alone 

with him and she tried to stay away from the office dur-

ing lunch time. The next week Gray asked her out to 

lunch and she did not go. 

On October 22, 1986 Gray handed Ellison a note 

written on a telephone message slip which read: “I cried 
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over you last night and I’m totally drained today. I have 

never been in such constant termoil [sic]. Thank you for 

talking with me. I could not stand to feel your hatred for 

another day.” Ellison was shocked at the note, became 

frightened and left the room. Gray followed Ellison into 

the hallway and demanded that she talk to him. Ellison 

left the building. While Gray reported this to her super-

visor and asked to try to handle it herself, she asked a 

male co-worker to talk to Gray and tell him she was not 

interested in him and to leave her alone. The next day, 

Gray called in sick. Ellison did not work the following 

day, Friday, and on Monday started a four-week training 

session in Missouri. 

While Ellison was at the training session, Gray mailed 

her a card and a three-page, typed, single spaced letter. 

Ellison described the letter as “twenty times, a hundred 

times weirder” than the prior note. In part, Gray wrote:  

  I know that you are worth knowing with or without 

sex. . . . Leaving aside the hassles and disasters of re-

cent weeks, I have enjoyed you so much over these past 

few months. Watching you. Experiencing you from O 

so far away. Admiring your style and elan. . . .

Don’t you think it odd that two people who have never 

even talked together, alone, are striking off such intense 

sparks. . .I will [write] another letter in the near future. 

Ellison stated that she thought Gray was “crazy. I 

thought he was nuts. I didn’t know what he would do 

next. I was frightened.” Ellison immediately called her 

supervisor and reported this and told her she was fright-

ened and wanted one of them transferred. Gray was 

told many times over the next few weeks not to contact 

Ellison in any way. On November 24 Gray transferred 

to the San Francisco office. Ellison returned from Mis-

souri in late November. After three weeks in San Fran-

cisco, Gray filed a grievance to return to San Mateo and 

as part of the settlement in Gray’s favor, he agreed to be 

transferred back provided he spend four more months 

(a total of six months) in San Francisco and promise 

not to bother Ellison. When Ellison learned of Gray’s 

request to return in a letter from her supervisor indi-

cating Gray would return after a six-month separation, 

she said she was “frantic” and filed a formal sexual 

harassment complaint with IRS. The letter to Ellison 

also said that they could revisit the issue if there was 

further need. 

Gray sought joint counseling. He wrote another let-

ter to Ellison seeking to maintain the idea that he and

Ellison had a relationship. 

We do not agree with the standard set forth in  

  We believe that Gray’s conduct was sufficiently 

severe and pervasive to alter the conditions of Ellison’s 

employment and create an abusive working environment.

We believe that, in evaluating the severity and perva-

siveness of sexual harassment, we should focus on the 

perspective of the victim. If we examined whether a 

reasonable person would engage in allegedly harassing 

conduct, we would run the risk of reinforcing the prevail-

ing level of discrimination. Harassers could continue to 

harass merely because a particular discriminatory prac-

tice was common, and victims of harassment would have 

no remedy. 

We therefore prefer to analyze harassment from the 

victim’s perspective. A complete understanding of the 

victim’s view requires, among other things, an analy-

sis of the different perspectives of men and women. 

Conduct that many men consider unobjectionable may 

offend many women. See, e.g.,     

 864 F.2d 881, 898 (1st Cir. 1988) (“A male 

supervisor might believe, for example, that it is legiti-

mate for him to tell a female subordinate that she has 

a ‘great figure’ or ‘nice legs.’ The female subordinate, 

however, may find such comments offensive”); Yates, 

819 F.2d at 637, n.2 (“men and women are vulnerable 

in different ways and offended by different behavior”). 

See also, Ehrenreich, Pluralist Myths and Powerless 

Men: The Ideology of Reasonableness in Sexual Harass-

ment Law, 99 Yale L. J. 1177, 1207–1208 (1990) (men 

tend to view some forms of sexual harassment as “harm-

less social interactions to which only overly-sensitive 

women would object”); Abrams, Gender Discrimination 

and the Transformation of Workplace Norms, 42 Vand. 

L. Rev. 1183, 1203 (1989) (the characteristically male 

view depicts sexual harassment as comparatively harm-

less amusement). 

We realize that there is a broad range of viewpoints 

among women as a group, but we realize that many 

women share common concerns which men do not neces-

sarily share. For example, because women are dispropor-

tionately victims of rape and sexual assault, women have 

stronger incentives to be concerned with sexual behavior. 

Women who are victims of mild forms of sexual harass-

ment may understandably worry whether a harasser’s 

conduct is merely a prelude to violent sexual assault. 

Men, who are rarely victims of sexual assault, may view 

sexual conduct in a vacuum without a full appreciation of 

the social setting or the underlying threat of violence that 

a woman may perceive. 
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In order to shield employers from having to accom-

modate the idiosyncratic concerns of the rare hyper-

sensitive employee, we hold that a female plaintiff states 

a prima facie case of hostile environment sexual harass-

ment when she alleges conduct that a reasonable woman 

would consider sufficiently severe or pervasive to alter 

the conditions of employment and create an abusive 

working environment. Of course, where male employees 

allege that co-workers engage in conduct which creates a 

hostile environment, the appropriate victim’s perspective 

would be that of a reasonable man. 

We adopt the perspective of a reasonable woman pri-

marily because we believe that a gender-blind reason-

able person standard tends to be male-biased and tends 

to systematically ignore the experiences of women. The 

reasonable woman standard does not establish a higher 

level of protection for women than men. Instead, a gender-

conscious examination of sexual harassment enables 

women to participate in the workplace on an equal foot-

ing with men. By acknowledging and not trivializing the 

effects of sexual harassment on reasonable women, courts 

can work towards ensuring that neither men nor women 

will have to “run a gauntlet of sexual abuse in return for 

the privilege of being allowed to work and make a living.” 

We note that the reasonable woman victim standard 

we adopt today classifies conduct as unlawful sexual 

harassment even when harassers do not realize that their 

conduct creates a hostile working environment. Well-

intentioned compliments by co-workers or supervisors 

can form the basis of a sexual harassment cause of action 

if a reasonable victim of the same gender as plaintiff 

would consider the comments sufficiently severe or per-

vasive to alter a condition of employment and create an 

abusive working environment. That is because Title VII 

is not a fault-based tort scheme. Title VII is aimed at the 

consequences or effects of an employment practice and 

not the motivation of co-workers or employers. 

The facts of this case illustrate the importance of 

considering the victim’s perspective. Analyzing the facts 

from the alleged harasser’s viewpoint, Gray could be 

portrayed as a modern-day Cyrano de Bergerac wishing 

no more than to woo Ellison with his words. There is no 

evidence that Gray harbored ill-will toward Ellison. He 

even offered in his “love letter” to leave her alone if she 

wished [though he said he would not be able to forget 

her]. Examined in this light, it is not difficult to see why 

the district court characterized Gray’s conduct as isolated 

and trivial. 

Ellison, however, did not consider the acts to be triv-

ial. Gray’s first note shocked and frightened her. After 

receiving the three-page letter, she became really upset 

and frightened again. She immediately requested that she 

or Gray be transferred. Her supervisor’s prompt response 

suggests that she too did not consider the conduct trivial. 

When Ellison learned that Gray arranged to return to San 

Mateo, she immediately asked to transfer and she imme-

diately filed an official complaint. 

We cannot say as a matter of law that Ellison’s reac-

tion was idiosyncratic or hyper-sensitive. We believe that 

a reasonable woman could have had a similar reaction. 

After receiving the first bizarre note from Gray, a per-

son she barely knew, Ellison asked a co-worker to tell 

Gray to leave her alone. Despite her request, Gray sent 

her a long, passionate, disturbing letter. He told her he 

had been “watching” and “experiencing” her; he made 

repeated references to sex; and he said he would write 

again. Ellison had no way of knowing what Gray would 

do next. A reasonable woman could consider Gray’s con-

duct, as alleged by Ellison, sufficiently severe and per-

vasive to alter a condition of employment and create an 

abusive working environment. 

Sexual harassment is a major problem in the work-

place. Adopting the victim’s perspective ensures that 

courts will not “sustain ingrained notions of reasonable 

behavior fashioned by the offenders.” Congress did not 

enact Title VII to codify prevailing sexist prejudices. To 

the contrary, “Congress designed Title VII to prevent the 

perpetuation of stereotypes and a sense of degradation 

which serve to close or discourage employment opportu-

nities for women.” We hope that over time both men and 

women will learn what conduct offends reasonable mem-

bers of the other gender. When employers and employees 

internalize the standard of workplace conduct we estab-

lish today, the current gap in perception between the gen-

ders will be bridged. REVERSED and REMANDED. 

      Case Questions 
1. Do you agree with the court’s use of the “reasonable 

victim” standard? Explain.  

2. Do you think the standard creates problems for man-

agement? If so, what are they? If not, why not?  

3. Do you think Ellison was being “overly sensitive”? 

What would you have done if you had been the super-

visor to whom she reported the incidents? 
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    Andrews v. City of Philadelphia  

Two female police officers, Andrews and Conn, filed a Title VII action against their employer and super-

visors for sexual harassment. The court found sufficient basis for hostile environment sexual harassment 

even though sex, per se, was not the basis of the activity directed toward them though gender clearly was. 

       Rosenn, J.     

Case9

While employees were assigned to the Auto Investigation 

Division (AID) of the Philadelphia police department, 

males dominated the division and according to Andrews, 

the AID squadroom was charged with sexism. Women 

were regularly referred to in an offensive and obscene 

manner and they personally were addressed by obsceni-

ties. There was evidence that the language was common-

place in police headquarters, but also testimony that one 

of the plaintiffs, a twelve-year police veteran, “had never 

been called some of the names that [she] was called in 

AID.” There was also evidence of pornographic pictures 

of women displayed in the locker room on the inside of 

a locker which most often was kept open. Plaintiffs con-

tend that the language and pictures embarrassed, humili-

ated, and harassed them. 

Both employees further claimed that their files often 

disappeared from their desks, or were ripped or sabo-

taged. When Conn reported the sabotage, she was told 

by her supervisor, “You know, you’re no spring chicken. 

You have to expect this working with the guys.” Male 

officers who were to assist them in their work often hin-

dered them or refused to help, although the men would 

help each other. The women experienced vandalism of 

their personal property, with Andrews having her car 

thrice vandalized while parked on the AID lot, with tires 

slashed, car scratched and windshield wipers removed; 

soda was poured into her typewriter; someone tore the 

cover off Andrews’ book needed to keep track of inves-

tigations. Someone spit on Conn’s coat, cut the band off 

her hat, and scratched her car. A roll of film Conn was 

using in an investigation disappeared before it was dis-

patched for developing. 

Both employees also received obscene phone calls 

at their unlisted home phone numbers which AID had 

access to. One of the time periods for the calls was after 

the lawsuit was filed. One caller told the daughter of 

Andrews that her mother was sleeping with Conn, and 

that “those bitches ain’t getting no money because they 

think they trying to get money but they not going to get 

none.” During one of the conversations Andrews heard 

someone say “Yoh, sarge” in the background. Conn testi-

fied that the calls made her very scared and nervous and 

unable to function emotionally. She was also harassed 

by co-workers placing sexual devices and pornographic 

magazines in her desk drawer and gathering around and 

laughing at her reaction. When she reported this to her 

superior, he remained unresponsive. Another time a 

caustic substance was placed inside Andrews’ shirt in 

her locker in the women’s locker room. Andrews’ back 

was severely burned by what was later determined to 

be a lime substance. Lime was found in other clothing 

in the locker and on the handle. Andrews also says that 

lewd pictures were posted on the walls and that she was 

embarrassed by pornographic pictures placed in her per-

sonal desk drawer. 

Some of Conn and Andrews’ complaints were inves-

tigated, others were not, but nothing significant came 

of any investigations. In both cases there was some

sexually-based activity directed toward the women, such 

as suggestive remarks or tones used in connection with 

them.

We believe that the trial court too narrowly construed 

what type of conduct can constitute sexual harassment. 

Great emphasis was put on the lack of sexual advances, 

innuendo, or contact. In the lower court’s opinion, evi-

dence was extremely minimal and would not, standing 

alone, support a finding of a sexually hostile work envi-

ronment, noting the lack of evidence of direct sexual 

harassment. To the extent that the court ruled that overt 

sexual harassment is necessary to establish a sexually 

hostile environment, we are constrained to disagree. 

To make out a case under Title VII it is only necessary 

to show that gender is a substantial factor in the discrimi-

nation, and that if the plaintiff had been a man she would 

not have been treated in the same manner. To constitute 

impermissible discrimination, the offensive conduct is 
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not necessarily required to include sexual overtones in 

every instance or that each incident be sufficiently severe 

to detrimentally affect a female employee. Intimidation 

and hostility toward women because they are women can 

obviously result from conduct other than explicitly sexual 

advances.    appears to support this proposition as 

well, “Title VII affords employees the right to work in an 

environment free from discriminatory intimidation, ridi-

cule and insult.” The Supreme Court in no way limited 

this concept to intimidation or ridicule of an explicitly 

sexual nature. 

More specifically, we hold that the pervasive use of 

derogatory and insulting terms relating to women gener-

ally and addressed to female employees personally may 

serve as evidence of a hostile environment. Similarly, so 

may the posting of pornographic pictures in common 

areas and in the plaintiff ’s personal work spaces. 

Although the employer’s attorney argues vigorously 

that a police station need not be run like a day care 

center, it should not, however, have the ambience of a 

nineteenth century military barracks. We realize that it 

is unrealistic to hold an employer accountable for every 

isolated incident of sexism; however, we do not consider 

it an unfair burden of an employer of both genders to take 

measures to prevent an atmosphere of sexism to pervade 

the workplace. 

On remand, the trial judge should look at all incidents 

to see if they produce a work environment hostile and 

offensive to women of reasonable sensibilities. The evi-

dence in this case includes not only name calling, por-

nography, displaying sexual objects in desks, but also 

the recurrent disappearance of plaintiffs’ case files and 

work products, anonymous phone calls, and destruction 

of other property. The court should view this evidence in 

its totality, as described above, and then reach a determi-

nation. VACATED and REMANDED. 

      Case Questions 
1. Why do you think the employer did little to remedy 

this s ituation?  

2. Do you think sexual overtones should have been 

required he re?  

   3. What would you have done if you were the manager? 

   Tammy S. Blakey, a pilot for Continental Airlines since 

1984, appears from the record to be a highly qualified 

commercial airline pilot. In December 1989, Blakey 

became that airline’s first female captain to fly an Air-

bus or A300 aircraft (A300). Shortly after qualifying to 

be a captain on the A300, Blakey complained of sexual 

harassment and a hostile working environment based 

on conduct and comments directed at her by male co-

employees. In February 1991 she began to file systematic 

complaints with various representatives of Continental 

about the conduct of her male co-employees. Specifi-

cally, Blakey complained to Continental’s management 

concerning pornographic photographs and vulgar gender-

based comments directed at her that appeared in the 

    Blakey v. Continental Airlines, Inc.  

An airline employee brought suit against her employer for sexual harassment because of, among other 

things, statements posted about her on an electronic bulletin board that the employer maintained offsite for 

the use of employees. The court had to answer the question of whether the employer could be held liable 

for sexual harassment committed in this way. The Supreme Court of New Jersey decided that it could. 

       O’Hern, J.     

Case10

workplace, specifically in her plane’s cockpit and other 

work areas. 

In February 1993, Blakey filed a charge of sexual 

discrimination and retaliation in violation of Title VII 

of the Civil Rights Act of 1964 and the Civil Rights Act 

of 1991 against Continental with the Equal Employ-

ment Opportunity Commission in Seattle, Washington, 

her home state. She simultaneously filed a complaint in 

the United States District Court in Seattle, Washington, 

against Continental for its failure to remedy the hostile 

work environment. 

In the midst of that federal litigation, her fellow pilots 

continued to publish a series of what plaintiff views as 

harassing gender-based messages, some of which she 
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alleges are false and defamatory. From February to 

July 1995, a number of Continental’s male pilots posted 

derogatory and insulting remarks about Blakey on the 

pilots’ on-line computer bulletin board called the Crew 

Members Forum (“Forum”). The Forum is accessible 

to all Continental pilots and crew member personnel 

through the Internet provider, CompuServe. The CMS 

contains information on flights, crew member schedules, 

pay and pilot pairings. Continental requires that pilots 

and crew “access” the CMS in order to learn their flight 

schedules and assignments 

Continental management was not permitted to post 

messages or reply to any messages on the Forum, but its 

chief pilots and assistant chief pilots had access to the 

Forum if they signed up with CompuServe to utilize the 

CMS. Plaintiff asserts that chief pilots are considered 

management within Continental. Although Continental 

may have no duty to monitor the Forum, it is possible 

that a jury could find that Continental had knowledge, 

either direct or vicarious through managerial employees, 

of the content of certain messages posted on the Forum. 

Harassment by a supervisor that takes place outside 

of the workplace can be actionable. Standing alone, the 

fact that the electronic bulletin board may be located out-

side of the workplace (although not as closely affiliated 

with the workplace as was the cockpit in which simi-

lar harassing conduct occurred), does not mean that an 

employer may have no duty to correct off-site harassment 

by co-employees. Conduct that takes place outside of the 

workplace has a tendency to permeate the workplace. A 

worker need not actually hear the harassing words out-

side the workplace so long as the harassment contributes 

to the hostile work environment. 

The problems that developed in our fathers’ offices 

are likely to develop in the offices of the future. Business

counselors caution employers that they should have poli-

cies that deal with sexual harassment on the message 

centers of this changing world. That does not mean that 

employers have a duty to monitor employees’ mail. 

Employers do not have a duty to monitor private 

communications of their employees; employers do have 

a duty to take effective measures to stop co-employee 

harassment when the employer knows or has reason to 

know that such harassment is part of a pattern of harass-

ment that is taking place in the workplace and in settings 

that are related to the workplace. Besides, it may well be 

in an employer’s economic best interests to adopt a pro-

active stance when it comes to dealing with co-employee 

harassment. The best defense may be a good offense 

against sexual harassment. “[W]e have afforded a form 

of a safe haven for employers who promulgate and sup-

port an active, anti-harassment policy.” Effective reme-

dial steps reflecting a lack of tolerance for harassment 

will be “relevant to an employer’s affirmative defense 

that its actions absolve it from all liability. Surely an anti-

harassment policy directed at any form of co-employee 

harassment would bolster that defense. REVERSED and 

REMANDED. 

      Case Questions 
1. Does the court’s decision surprise you? Discuss. Does 

it make sense to you? Explain.  

2. What would you have done if you were a manager 

and had seen the postings about Blakey on the bul-

letin boa rd?  

3. What provisions would you include in a workplace 

policy you developed for electronic harassment? 

    Faragher v. City of Boca Raton  

A former city lifeguard sued the city under Title VII for sexual harassment based on the conduct of her 

supervisors. The Supreme Court held that an employer is subject to vicarious liability under Title VII 

for actionable discrimination caused by a supervisor, but the employer may raise an affirmative defense 

that looks to the reasonableness of the employer’s conduct in seeking to prevent and correct harassing 

conduct and to the reasonableness of employee’s conduct in seeking to avoid harm. The Court held that 

the employer was vicariously liable here because it failed to exercise reasonable care to prevent harass-

ing behavior. 

Case11
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This case calls for identification of the circumstances 

under which an employer may be held liable under Title 

VII of the Civil Rights Act for the acts of a supervisory 

employee whose sexual harassment of subordinates 

has created a hostile work environment amounting to 

employment discrimination. We hold that an employer is 

vicariously liable for actionable discrimination caused by 

a supervisor, but subject to an affirmative defense look-

ing to the reasonableness of the employer’s conduct as 

well as that of a plaintiff victim. 

Between 1985 and 1990, while attending college, peti-

tioner Beth Ann Faragher worked part time and during the 

summers as an ocean lifeguard for the Marine Safety Sec-

tion of the Parks and Recreation Department of respon-

dent, the City of Boca Raton, Florida (City). During this 

period, Faragher’s immediate supervisors were Bill Terry, 

David Silverman, and Robert Gordon. In June 1990, 

Faragher resigned. In 1992, Faragher brought an action 

against Terry, Silverman, and the City, asserting claims 

under Title VII, and Florida law. The complaint alleged 

that Terry and Silverman were agents of the City, and that 

their conduct created a “sexually hostile atmosphere” that 

amounted to discrimination in the “terms, conditions, and 

privileges” of her employment at the beach by repeatedly 

subjecting Faragher and other female lifeguards to “unin-

vited and offensive touching,” by making lewd remarks, 

and by speaking of women in offensive terms. 

Throughout Faragher’s employment with the City, 

Terry served as Chief of the Marine Safety Division, with 

authority to hire new lifeguards (subject to the approval 

of higher management), to supervise all aspects of the 

lifeguards’ work assignments, to engage in counseling, 

to deliver oral reprimands, and to make a record of any 

such discipline. Silverman and Gordon were captains 

and responsible for making the lifeguards’ daily assign-

ments, and for supervising their work and fitness train-

ing. The lifeguards and supervisors were stationed at the 

city beach. The lifeguards had no significant contact with 

higher city officials like the Recreation Superintendent. 

In February 1986, the City adopted a sexual harass-

ment policy, which it stated in a memorandum from the 

City Manager addressed to all employees. In May 1990, 

the City revised the policy and reissued a statement of it. 

Although the City may actually have circulated the memos 

and statements to some employees, it completely failed 

to disseminate its policy among employees of the Marine 

Safety Section, with the result that Terry, Silverman,

Gordon, and many lifeguards were unaware of it. 

 Faragher did not complain to higher management 

about Terry or Silverman. In April 1990, however, two 

months before Faragher’s resignation, Nancy Ewanchew, 

a former lifeguard, wrote to Richard Bender, the City’s 

Personnel Director, complaining that Terry and Silverman

had harassed her and other female lifeguards. Following 

investigation of this complaint, the City found that Terry 

and Silverman had behaved improperly, reprimanded 

them, and required them to choose between a suspension 

without pay or the forfeiture of annual leave. 

Since our decision in   Courts of Appeals 

have struggled to derive manageable standards to govern 

employer liability for hostile environment harassment 

perpetrated by supervisory employees. While indicat-

ing the substantive contours of the hostile environments 

forbidden by Title VII, our cases have established few 

definite rules for determining when an employer will be 

liable for a discriminatory environment that is otherwise 

actionably abusive. 

A “master is subject to liability for the torts of his 

servants committed while acting in the scope of their 

employment.” Restatement § 219(1). This doctrine has 

traditionally defined the “scope of employment” as 

including conduct “of the kind [a servant] is employed to 

perform,” occurring “substantially within the authorized 

time and space limits,” and “actuated, at least in part, by 

a purpose to serve the master,” but as excluding an inten-

tional use of force “unexpectable by the master.” 

A justification for holding the offensive behavior 

within the scope of Terry’s and Silverman’s employment 

was well put in Judge Barkett’s dissent: “[A] pervasively 

hostile work environment of sexual harassment is never 

(one would hope) authorized, but the supervisor is clearly 

charged with maintaining a productive, safe work envi-

ronment. The supervisor directs and controls the conduct 

of the employees, and the manner of doing so may inure 

to the employer’s benefit or detriment, including subject-

ing the employer to Title VII liability.” 

It is by now well recognized that hostile environment 

sexual harassment by supervisors (and, for that matter, 

co-employees) is a persistent problem in the workplace. 

An employer can, in a general sense, reasonably antici-

pate the possibility of such conduct occurring in its 

workplace, and one might justify the assignment of the 

burden of the untoward behavior to the employer as one 

of the costs of doing business, to be charged to the enter-

prise rather than the victim. As noted, developments like 

this occur from time to time in the law of agency. 

       Souter, J.     
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We agree with Faragher that in implementing Title 

VII it makes sense to hold an employer vicariously liable 

for some tortious conduct of a supervisor made possible 

by abuse of his supervisory authority. The agency rela-

tionship affords contact with an employee subjected to a 

supervisor’s sexual harassment, and the victim may well 

be reluctant to accept the risks of blowing the whistle on 

a superior. When a person with supervisory authority dis-

criminates in the terms and conditions of subordinates’ 

employment, his actions necessarily draw upon his supe-

rior position over the people who report to him, or those 

under them, whereas an employee generally cannot check 

a supervisor’s abusive conduct the same way that she 

might deal with abuse from a co-worker. When a fellow 

employee harasses, the victim can walk away or tell the 

offender where to go, but it may be difficult to offer such 

responses to a supervisor, whose “power to supervise—

[which may be] to hire and fire, and to set work schedules 

and pay rates—does not disappear . . .when he chooses to 

harass through insults and offensive gestures rather than 

directly with threats of firing or promises of promotion.” 

Recognition of employer liability when discriminatory 

misuse of supervisory authority alters the terms and 

conditions of a victim’s employment is underscored by 

the fact that the employer has a greater opportunity to 

guard against misconduct by supervisors than by com-

mon workers; employers have greater opportunity and 

incentive to screen them, train them, and monitor their 

performance. 

In order to accommodate the principle of vicari-

ous liability for harm caused by misuse of supervisory 

authority, as well as Title VII’s equally basic policies of 

encouraging forethought by employers and saving action 

by objecting employees, we adopt the following holding 

in this case and in    

also decided today. An employer is subject to vicarious 

liability to a victimized employee for an actionable hos-

tile environment created by a supervisor with immediate 

(or successively higher) authority over the employee. 

When no tangible employment action is taken, a defend-

ing employer may raise an affirmative defense to liability 

or damages, subject to proof by a preponderance of the 

evidence. The defense comprises two necessary elements: 

(a) that the employer exercised reasonable care to prevent 

and correct promptly any sexually harassing behavior, and 

(b) that the plaintiff employee unreasonably failed to take 

advantage of any preventive or corrective opportunities 

provided by the employer or to avoid harm otherwise. 

While proof that an employer had promulgated an 

antiharassment policy with complaint procedure is not 

necessary in every instance as a matter of law, the need 

for a stated policy suitable to the employment circum-

stances may appropriately be addressed in any case when 

litigating the first element of the defense. And while 

proof that an employee failed to fulfill the corresponding 

obligation of reasonable care to avoid harm is not limited 

to showing an unreasonable failure to use any complaint 

procedure provided by the employer, a demonstration of 

such failure will normally suffice to satisfy the employ-

er’s burden under the second element of the defense. 

No affirmative defense is available, however, when the 

supervisor’s harassment culminates in a tangible employ-

ment action, such as discharge, demotion, or undesirable 

reassignment.

Applying these rules here, it is undisputed that these 

supervisors “were granted virtually unchecked author-

ity” over their subordinates, “directly controll[ing] and 

supervis[ing] all aspects of [Faragher’s] day-to-day 

activities.” It is also clear that Faragher and her col-

leagues were “completely isolated from the City’s higher 

management.” 

While the City would have an opportunity to raise an 

affirmative defense if there were any serious prospect 

of its presenting one, it appears from the record that any 

such avenue is closed. The City entirely failed to dis-

seminate its policy against sexual harassment among the 

beach employees and its officials made no attempt to 

keep track of the conduct of supervisors like Terry and 

Silverman. The City’s policy did not include any assur-

ance that the harassing supervisors could be bypassed in 

registering complaints. Under such circumstances, we 

hold as a matter of law that the City could not be found to 

have exercised reasonable care to prevent the supervisors’ 

harassing conduct. Unlike the employer of a small work-

force, who might expect that sufficient care to prevent 

tortious behavior could be exercised informally, those 

responsible for city operations could not reasonably have 

thought that precautions against hostile environments in 

any one of many departments in far-flung locations could 

be effective without communicating some formal policy 

against harassment, with a sensible complaint procedure. 

REVERSED and REMANDED. 

      Case Questions 
1. How could the city have avoided this outcome? 

Explain.

2. Do you think that it would have made sense for the 

city to consider the particulars of the circumstances 

here, such as that these were lifeguards, in a remote 



454 Part Two 

location, who by the nature of the job would be 

dressed in fairly little clothing, and who, because of 

the environment (the beach and recreational facilities) 

might need a different approach to sexual harassment 

than, say, office employees? Explain.  

   3. What do you think of the Court’s affirmative defense 

given to employers and employees? What are the pros 

and c ons?       

Plaintiff-respondent Nancy Drew Suders alleged sexu-

ally harassing conduct by her supervisors, officers of 

the Pennsylvania State Police (PSP), of such severity she 

was forced to resign. The question presented concerns 

the proof burdens parties bear when a sexual harassment/

constructive discharge claim of that character is asserted 

under Title VII of the Civil Rights Act of 1964. 

Suders’ supervisors were Sergeant Eric D. Easton, 

Station Commander at the McConnellsburg barracks, 

Patrol Corporal William D. Baker, and Corporal Eric B. 

Prendergast. Those three supervisors subjected Suders to 

a continuous barrage of sexual harassment that ceased 

only when she resigned from the force. 

Easton “would bring up [the subject of] people having 

sex with animals” each time Suders entered his office. 

He told Prendergast, in front of Suders, that young girls 

should be given instruction in how to gratify men with 

oral sex. Easton also would sit down near Suders, wear-

ing spandex shorts, and spread his legs apart. Apparently 

imitating a move popularized by television wrestling, 

Baker repeatedly made an obscene gesture in Suders’ 

presence by grabbing his genitals and shouting out a vul-

gar comment inviting oral sex. Baker made this gesture 

as many as five to ten times per night throughout Suders’

employment at the barracks. Suders once told Baker 

she “d[id]n’t think [he] should be doing this”; Baker 

responded by jumping on a chair and again performing 

    Pennsylvania State Police v. Suders  

In the U.S. Supreme Court’s latest sexual harassment case, it further defined employer liability for super-

visory employees. The    case, seen earlier, here addresses liability in constructive discharge cases. 

The plaintiff was subjected to fairly intense sexual harassment by her supervisors over the course of her 

employment. She eventually left, but without first going through the employer’s sexual harassment com-

plaint procedures. The U.S. Supreme Court heard the case in order to determine if constructive discharge 

is a tangible job benefit that made the employer strictly liable for the acts of its supervisor. It decided 

that it was not. Take a look at the facts and see if you think constructive discharge was warranted. 

       Ginsburg, J.     
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the gesture, with the accompanying vulgarity. Further, 

Baker would “rub his rear end in front of her and remark 

‘I have a nice ass, don’t I?” Prendergast told Suders “the 

village idiot could do her job”; wearing black gloves, he 

would pound on furniture to intimidate her. 

In June 1998, Prendergast accused Suders of taking 

a missing accident file home with her. After that inci-

dent, Suders approached the PSP’s Equal Employment 

Opportunity Officer, Virginia Smith-Elliott, and told her 

she “might need some help.” Smith-Elliott gave Suders 

her telephone number, but neither woman followed up 

on the conversation. On August 18, 1998, Suders con-

tacted Smith-Elliott again, this time stating that she was 

being harassed and was afraid. Smith-Elliott told Suders 

to file a complaint, but did not tell her how to obtain the 

necessary form. Smith-Elliott’s response and the manner 

in which it was conveyed appeared to Suders insensitive 

and unhelpful. 

Two days later, Suders’ supervisors arrested her for 

theft, and Suders resigned from the force. The theft 

arrest occurred in the following circumstances. Suders 

had several times taken a computer-skills exam to sat-

isfy a PSP job requirement. Each time, Suders’ supervi-

sors told her that she had failed. Suders one day came 

upon her exams in a set of drawers in the women’s locker 

room. She concluded that her supervisors had never for-

warded the tests for grading and that their reports of her 
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failures were false. Regarding the tests as her property, 

Suders removed them from the locker room. Upon find-

ing that the exams had been removed, Suders’ supervi-

sors devised a plan to arrest her for theft. The officers 

dusted the drawer in which the exams had been stored 

with a theft-detection powder that turns hands blue when 

touched. As anticipated by Easton, Baker, and Prender-

gast, Suders attempted to return the tests to the drawer, 

whereupon her hands turned telltale blue. The supervi-

sors then apprehended and handcuffed her, photographed 

her blue hands, and commenced to question her. Suders 

had previously prepared a written resignation, which she 

tendered soon after the supervisors detained her. Never-

theless, the supervisors initially refused to release her. 

Instead, they brought her to an interrogation room, gave 

her [Miranda] warnings, and continued to question her. 

Suders reiterated that she wanted to resign, and Easton 

then let her leave. The PSP never brought theft charges 

against her. 

In September 2000, Suders sued the PSP. This Court 

granted certiorari to resolve the disagreement among the 

Circuits on the question whether a constructive discharge 

brought about by supervisor harassment ranks as a tan-

gible employment action and therefore precludes asser-

tion of the affirmative defense articulated in  and

  This case concerns an employer’s liability for 

one subset of Title VII constructive discharge claims: 

constructive discharge resulting from sexual harass-

ment, or “hostile work environment,” attributable to a 

supervisor. 

The constructive discharge here at issue stems from, 

and can be regarded as, an aggravated case of sexual 

harassment or hostile work environment. For an atmo-

sphere of sexual harassment or hostility to be actionable, 

the offending behavior “must be sufficiently severe or 

pervasive to alter the conditions of the victim’s employ-

ment and create an abusive working environment.” A 

hostile-environment constructive discharge claim entails 

something more: A plaintiff who advances such a com-

pound claim must show working conditions so intoler-

able that a reasonable person would have felt compelled 

to resign. Essentially, Suders presents a “worse case” 

harassment scenario, harassment ratcheted up to the 

breaking point. Harassment so intolerable as to cause a 

resignation may be effected through co-worker conduct, 

unofficial supervisory conduct, or official company acts. 

Unlike an actual termination, which is    effected 

through an official act of the company, a constructive 

discharge need not be. A constructive discharge involves 

both an employee’s decision to leave and precipitating 

conduct: The former involves no official action; the lat-

ter, like a harassment claim without any constructive dis-

charge assertion, may or may not involve official action. 

To be sure, a constructive discharge is function-

ally the same as an actual termination in damages-

enhancing respects. Both end the employer–employee 

relationship, and both inflict direct economic harm. But 

when an official act does not underlie the constructive 

discharge, the    and   analysis, we here 

hold, calls for extension of the affirmative defense to 

the employer. Official directions and declarations are the 

acts most likely to be brought home to the employer, the 

measures over which the employer can exercise greatest 

control. Absent “an official act of the enterprise,” as the 

last straw, the employer ordinarily would have no particu-

lar reason to suspect that a resignation is not the typical 

kind daily occurring in the work force. An official act 

reflected in company records—a demotion or a reduction 

in compensation, for example—shows beyond question 

that the supervisor has used his managerial or controlling 

position to the employee’s disadvantage. Absent such an 

official act, the extent to which the supervisor’s miscon-

duct has been aided by the agency relation is less cer-

tain. That uncertainty, our precedent establishes, justifies 

affording the employer the chance to establish, through 

the   affirmative defense, that it should 

not be held vicariously liable. 

The plaintiff who alleges no tangible employment 

action has the duty to mitigate harm, but the defendant 

bears the burden to allege and prove that the plaintiff 

failed in that regard. The plaintiff might elect to allege 

facts relevant to mitigation in her pleading or to present 

those facts in her case in chief, but she would do so in 

anticipation of the employer’s affirmative defense, not as 

a legal requirement. VACATE and REMAND. 

      Case Questions 
1. What would you have done about the situation if you 

were S uders?  

2. How do you think this situation could have been 

avoided?

   3. Do you understand the distinction between allowing 

employers to use the    affirmative 

defense in cases involving tangible job actions versus 

constructive dismissal or hostile environment cases? 
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The shipyard had very few female skilled employees, so 

males greatly outnumbered females in the workplace. 

The employees bringing the complaint were skilled 

female craftworkers who had been subjected to a full 

range of harassing activity in the workplace including 

repeated requests for sexual activity, lewd comments, 

propositions, jokes, nude photos, posters, magazines and 

sexual teasing, all of the most egregious kind. 

In addressing the employer’s response to the harass-

ing activity in the workplace, the court finds that the 

policies and procedures at JSI for responding to com-

plaints of harassment are inadequate. The company has 

done an inadequate job of communicating with employ-

ees and supervisors regarding the nature and scope of 

sexually harassing behavior. This failure is compounded 

by a pattern of unsympathetic response to complaints by 

employees who perceive that they are victims of harass-

ment. This pattern includes an unwillingness to believe 

the accusations, an unwillingness to take prompt and 

stern remedial action against admitted harassers, and an 

express condonation of behavior that is and encourages 

sexually harassing conduct (such as the posting of nude 

and partially nude women). In some instances, the pro-

cess of registering a complaint about sexual harassment 

became a second episode of sexual harassment. 

JSI cannot stand on an “ostrich defense” that it lacked 

knowledge of many of the complaints, because its han-

dling of sexual harassment complaints deterred reporting 

and it did not conduct adequate investigation of the com-

plaints it did receive. JSI received reports at the super-

visory level and at the line level concerning incidents of 

sexual harassment. Additionally, many supervisory per-

sonnel admitted that they knew of the sexually oriented 

pictures throughout the workplace. JSI concedes it had 

reports of this and those reports should have alerted them 

to the need to conduct a more thorough investigation 

    Robinson v. Jacksonville Shipyards, Inc.  

An employee brought this action against her employer because of the prevalence of nude photos, posters, 

reading material, plaques, and other nude representations in the workplace. She alleged that this, and the 

harassing activity toward her, constituted hostile environment sexual harassment in violation of Title VII 

of the Civil Rights Act of 1964. After an exhaustive 59-page, extremely detailed opinion, the court held 

for the employee and discussed the employer’s handling of its sexual harassment complaints. 

       Melton, J.     
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of conditions in the shipyards. Such a duty arises when 

reports show that the workplace may be charged with a 

sexually hostile atmosphere. 

JSI instead ignored the warning signs of a hostile 

environment. The evidence reveals a supervisory attitude 

that sexual harassment is an incident-by-incident matter; 

records were not maintained that would have permitted 

an analysis of sexual harassment complaints to determine 

the level of sexual hostility in the workplace. Under these 

circumstances, the court concludes that JSI received ade-

quate actual knowledge of the state of the work environ-

ment, but, like an ostrich, the company elected to bury its 

head in the sand rather than learn more about the condi-

tions to which female employees, Robinson in particular, 

were subjected. 

The court additionally imposes constructive knowl-

edge on JSI for the sexually hostile state of its work 

environment. Constructive knowledge is measured by 

a practical threshold. An employer escapes liability for 

isolated and infrequent slurs and misogynist behaviors 

because even a reasonably prudent employer cannot exer-

cise sufficient control over the workplace to put an end 

to such conduct; conversely, an employer incurs liabil-

ity when harassing behavior happens frequently enough 

that the employer can take steps to halt it. The sexually 

harassing behaviors described here are too pervasive to 

have escaped the notice of a reasonably alert manage-

ment. Moreover, the extent to which co-workers and 

supervisory personnel actually knew of the existence of 

sexually harassing behaviors is a good barometer of the 

company’s constructive knowledge. The testimony estab-

lishes that Robinson’s plight was widely known. To the 

extent that JSI contends that the physical size of its work 

environment diminished its ability to monitor incidents 

of sexual harassment, the company must realize that its 

expansive size may increase its burden in providing a 
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workplace free of discrimination, but that expanse does 

not decrease the responsibility in its task. JUDGMENT 

for PLAINTIFF on the Title VII issue. 

      Case Questions 

1. How would you have handled this workplace if you 

had been manager?  

2. Do you think the court imposed too heavy a burden 

on the employer for monitoring the workplace?  

   3. Should the “ostrich defense” be permitted? 

    Miller v. Washington Workplace, Inc.  

In addition to suing for hostile environment sexual harassment, employee sued employer for assault, 

battery, and false imprisonment because of the employer’s violent reaction when employee asked to see 

the company’s sexual harassment policy. The court ruled that the claims should be handled under work-

ers’ compensation rather than tort law since they arose out of or in the course of employment and thus 

dismissed them. 

Case14

 Workplace employed Miller as a salesperson. Murphy 

was her supervisor and the president of Workplace. When 

Miller interviewed for the position, Murphy represented 

that he distributed the business leads equally among his 

sales staff. Miller worked as a salesperson from Decem-

ber 1, 2000 until early June 2003. 

During her time at Workplace, Miller began to have 

difficulty with Murphy. Murphy failed to distribute the 

business leads equally, and often took business away from 

her. Murphy referred to her as a “screw up” or a “nothing 

sales person.” He openly discussed her sales figures with 

other employees. Also, he claimed that she had accumu-

lated unfounded draws on her sales commissions. 

Additionally, Miller complains of the hostile work 

environment created by Murphy. Murphy told Miller how 

he used the internet site “Match.com” to meet women. He 

showed her his personal ad and encouraged her to use the 

website so that she could have sex like he did. Murphy 

also submitted Miller’s name to Match.com. He recom-

mended that she post her personal information on a web-

site for divorced Catholics. Murphy often referred to the 

office’s sexual harassment policy as the “porno/internet” 

document. Miller alleges that Murphy made lewd com-

ments about women’s breasts, legs, buttocks, and made 

frequent comments about female customers and specu-

lated whether they had “boob jobs.” Murphy frequently 

questioned her about her sex life, encouraged others to 

discuss their sexual proclivities in front of Miller, and 

made lewd remarks about women. 

On June 3, 2003, Miller made an inquiry to Work-

place’s office manager requesting a copy of the sexual 

harassment policy and a copy of her most recent com-

missions/wage statement. Before she received these 

materials, Murphy called her at her desk and said, “why 

did you ask for a copy of the pornography/internet policy 

you signed?” Miller responded, stating “I did not ask you, 

John.” Murphy then said, “I do not like your answer,” 

and slammed down the phone. Moments later, Murphy 

charged into Miller’s office, grabbed her by the arm, 

hurled her towards the door, and pushed her into a metal 

framed guest chair in her office. Murphy then shouted 

that Miller was fired. Murphy grabbed Miller’s arm and 

attempted to remove some papers from her grasp. Mur-

phy would not let her leave her office with her personal 

belongings and appeared out of control and physically 

threatening. Murphy continued to prevent Miller from 

retrieving her belongings, by sitting on her desk and 

kicking his heels against the drawer. When the police 

arrived, Miller was finally able to collect her belongings 

and leave the premises. 

Miller asserts three intentional tort claims against

Murphy. Employer contends that Virginia Workers’ 

Compensation Act provides the exclusive remedy for the 

injuries Miller claims were caused by Murphy’s allegedly 
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tortious conduct. The Court agrees with the employer 

and holds that the Court does not have jurisdiction over 

these claims. 

The Act provides an employee certain rights and rem-

edies if the employee has suffered “an injury by accident 

arising out of and in the course of the employment.” The 

Act precludes an employee from bringing common law 

personal injury claims against a co-employee or employer 

for injuries sustained during the course of employment. 

An injury is subject to the exclusivity provision of 

the Act if it is the result of an accident and “arises out 

of and in the course of the employment.” Thus, the criti-

cal inquiry is whether Miller’s injury was (1) an injury 

by accident, (2) arising out of, (3) and in the course of, 

her employment. If any one of these elements is missing, 

then Miller’s claim is not covered by the Act. 

The first condition that the employer must show is that 

Miller sustained “an injury by accident.” For an injury to 

be considered “by accident,” it must have occurred at a 

particular time and place, as opposed to cumulative injury 

from repetitive trauma. The act covers injuries caused by 

an intentional or willful assault upon an employee by a 

co-worker. The Court holds that Workplace has shown 

that Miller sustained an injury by accident. 

The second element of coverage by the Act is also 

met. In cases involving intentional torts, “the necessary 

causal connection may be established if the evidence 

shows that the attack was directed against the claimant 

as an employee or because of the employment. Every 

event in this scenario, Miller’s discontent with Murphy’s 

workplace conduct, her request for a copy of the sexual 

harassment policy, and Murphy’s attack upon her, was 

work-related. Furthermore, intentional torts commit-

ted during the course of a termination are covered by 

the Act. Murphy attacked Miller, because of her request 

for a copy of the sexual harassment policy. The requisite 

causal connection has been met. 

 Finally, Miller’s injury arose during the course of the 

employment. While the second element, “arising out of 

the employment,” refers to causation, the third element 

refers to the time, place, and circumstances of the acci-

dent. The injuries occurred during the workday and at 

Miller’s place of employment. MOTION TO DISMISS 

GRANTED. 

      Case Questions 
1. What would you have done to have avoided a situa-

tion like this?  

2. Do you see how the court made sure the analysis 

of the facts would allow the employee to be able to 

bring her claims as a workers’ compensation claim? 

Explain.

3. Why do you think the employer engaged in the sexual 

harassment actions, yet had such a violent reaction 

when the employee requested the sexual harassment 

policy? Explain. 
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  Chapter 9 
 Affinity Orientation 
Discrimination 

   Learning Objectives 

 When you finish studying this chapter, you should be able to: 

   Relate the history of the modern gay rights movement. 

   Name the states that include gays and lesbians in their antidiscrimination 

laws as well as Title VII’s position. 

   Give the pros and cons of employers being inclusive of gay and lesbian 

employees. 

   Discuss how some courts have circumvented the exclusion of gays and 

lesbians from Title VII coverage. 

   Identify whether same-gender sexual harassment is covered by Title VII. 

   Discuss the workplace issues involving transgenders. 

   Identify some of the employment benefits issues for gays and lesbians. 

   List some ways that employers can address gay and lesbian issues in the 

workplace.  

 

LO1LO1

LO2LO2

LO3LO3

LO4LO4

LO5LO5

LO6LO6

LO7LO7

LO8LO8
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Opening Scenarios

SCENARIO 1

Scenario
1

A third-year female law student is given an 

offer to come to work for a law fi rm after 

graduation. She accepts the offer. Later, the 

lawyers at the law fi rm fi nd out that the law 

student is planning on engaging in a symbolic cer-

emony of commitment with another female. The 

ceremony is private and does not have the legal ef-

fect of marriage. The law fi rm takes back its “offer” 

(actually now a contract) after it discovers the law 

student is a lesbian. The law student sues for em-

ployment discrimination. Does she win? Why or 

why not?

SCENARIO 2

Scenario
2

A male airline pilot is terminated after he 

puts in a request for medical leave, in accor-

dance with company policy, to have sexual 

reassignment surgery to change anatomi-

cally from male to female. Is this illegal discrimina-

tion? Why or why not?

SCENARIO 3

Scenario
3

Sylvio’s immediate supervisor, Leroy, has 

been giving Sylvio sexually suggestive looks 

and making sexually suggestive comments. 

Sylvio is feeling extremely uncomfortable 

about it and fears for his job. However, Sylvio thinks 

that because both he and Leroy are males, there can 

be no sexual harassment. Is Sylvio correct?

   Statutory Basis 

 It shall be an unlawful employment practice for an employer— 

 (1) to fail or refuse to hire or to discharge any individual, or otherwise to discrimi-

nate against any individual with respect to his compensation, terms, conditions, or 

privileges of employment, because of such individual’s . . . sex. [Title VII of the Civil 

Rights Act of 1964, as amended. 42 U.S.C. § 2000e-2(a).]  

The above does   prohibit discrimination on the basis of    affinity orientation    .   

 [N]or shall any State deprive any person of life, liberty, or property, without due 

process of law; nor deny to any person within its jurisdiction the equal protection 

of the laws. [Amendment XIV of the U.S. Constitution.] 

  Out of the Closet 

“Look!” the angry gentleman in the audience said gruffly as the diversity con-

sultant walked into the room and up to the stage in preparation for conducting 

a training session. “Does this diversity training mean that I have to deal with 

homosexuals? Because if it does, I’m not doing it! Homosexuality is against my 

religion and I just don’t think it’s right!” 

This employee’s attitude is not unique, but not so for some of the social trends 

that are provoking such reactions:

• SpongeBob SquarePants’ creator, Stephen Hillenburg, defends against charges 

that SpongeBob and his starfish friend Patrick, are gay. Similar charges are 

affinity orientation
Whom one is attracted 

to for personal and inti-

mate relationships.

affinity orientation
Whom one is attracted 

to for personal and inti-

mate relationships.
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made about Barney the Dinosaur, Teletubby character Tinky Winky, and Muppet

characters Bert and Ernie.  

• Newly appointed secretary of Education, Margaret Spellings, makes one of 

her first official duties firing off a letter of reprimand to the Public Broad-

casting Station (PBS) for its plans to air an episode of

with a cartoon bunny who travels around the world visiting different places to 

teach children about culture, geography, and diversity, because Buster stops in

Vermont and visits a family that has two moms.  

• A farmer acknowledges spreading three tons of manure along the route of 

a gay rights parade, saying he was exercising his constitutional right to free 

speech.

• Republican California governor Arnold Schwarzenegger causes an uproar 

when he calls Democratic legislators who oppose his budget “girlie men.”  

• Hofstra Law School creates three $25,000 scholarships for the Equality of

Lesbian, Gay, Bisexual and Transgender People in response to the university’s 

decision to allow the military to recruit on campus, despite objections from faculty 

and students that the military’s “don’t ask, don’t tell” policy is discriminatory. 

  • Kelli O’Donnell, life partner of celebrity Rosie O’Donnell, launches R Family 

Vacations, the first travel company dedicated to the gay family market.  

  • An immigration judge refuses to grant asylum to a gay Mexican seeking asylum 

due to his treatment in his country because he is gay, saying he “does not see 

anything in his appearance, his dress, his manner, his demeanor, his gestures 

or his voice or anything of that nature that remotely approaches some of the 

stereotypical things that society assesses to gays, whether those are legitimate 

or not.” 

  • A seven-year-old is scolded and forced to write repeatedly “I will never use 

the word ‘gay’ in school again” after he told a classmate about his lesbian 

mom in response to a question during recess by a classmate about the boy’s 

parents.

  • A gay inmate is not able to send letters to his life partner of 18 years because 

of prison rules that letters can only go to family or spouses.  

  • In 2002 the International Olympics Committee decided that athletes who 

undergo gender reassignment surgery are eligible   to compete in the Olympics.

  • An Atlanta golf club retains a prominent attorney after the city commission 

finds the club discriminates by not extending marital benefits to partners of 

gay m embers.  

  • The federal government awards more than $500,000 from the federal fund cre-

ated to compensate victims of the 9/11 attacks to the 18-year lesbian partner of 

a woman killed in the attack on the Pentagon.  

  • The Episcopal Church ordains its first gay bishop.  

  • As part of “dirty” recruiting tactics, parents of highly sought-after female high 

school basketball players are told that female coaches of competing teams are 

lesbian in what is called the “fear of a gay boogeyman who will make their 
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daughters choose a lesbian sexual orientation” (partly in response, the NCAA 

is studying whether homophobia is a reason that the number of female head 

basketball coaches dropped from 79 percent in 1977 to 63 percent in 2002).  

• A high school student sues her school because the teacher who found out 

the student is a lesbian kicked her out of gym class and made her sit in the

principal’s office during gym for a week and a half.  

• Two days after unanimously requesting that the county attorney find a way 

to enact an ordinance banning gays and lesbians from living in the county

(saying, “We need to keep them out of here”), the Rhea County, Tennessee, 

commissioners withdraw the request because of the outcry outside the county.

  • Connecticut passes a law permitting same-gender civil unions.

•  Connecticut, California and Massachusetts pass laws allowing same-gender 

marriage. New York’s governor issues an edict that same-gender marriages 

legal in other states will be recognized as such for state employees.     

As you can see, same-gender affinity orientation  1   pushes a lot of buttons in 

society in general, and the workplace is just a microcosm of society. Though a 

bit gruff, the employee’s assertion that homosexuality was against his religion, 

as stated in the opening sentence of the chapter, was a manifestation of that. This 

employee spoke for many others when he made his statement. The good thing is 

that he got it out onto the table where it could be discussed, put into perspective, 

and fitted into what his employer wanted this program to accomplish: less expo-

sure to liability for violations of the law on this and other bases of discrimination. 

Since we understand that this sentiment is a fairly common one, let’s take a bit 

of time up front to discuss it and give you some things to keep in mind as you go 

through the chapter and think about the subject matter. 

 From the battle with the Boy Scouts of America and whether a California Eagle 

Scout can be excluded from the largest youth organization in the United States, to 

celebrity and adoptive mother Rosie O’Donnell announcing that she is a lesbian 

and taking up the issue of Florida law not permitting adoptions by gays and les-

bians, to whether a transgender employee can lawfully sue for the use of certain 

toilet facilities, to the reported firing of wildly popular TV show  ’s 

Isaiah Washington for calling gay fellow cast member T. R. Knight a “faggot,” the 

issue of affinity orientation is being debated and discussed not only in the United 

States, but all across the world, in every conceivable context. From whether gays 

and lesbians can marry and have children or can visit a partner in a hospital when 

only “family” members are permitted, to whether they can be terminated from 

a job because of being gay or lesbian or whether their partners can receive job 

benefits as spouses do, the issue has vast implications for people’s everyday lives. 

And, of course, anything that is of any great social importance generally ends up 

finding its way into the workplace. The issue of affinity orientation is no differ-

ent. The increasing presence of the issue in the workplace and the legal implica-

tions arising therefrom make it essential that we include coverage here, despite 

the fact that Title VII does not prohibit discrimination on this basis. 



Chapter Nine 463

Discrimination on the basis of affinity orientation is not included in Title VII. 

However, the fact that 20 state laws and the District of Columbia (see  Exhibit 9.1 , 

“State Laws Banning Workplace Discrimination against Gays and Lesbians”), 

hundreds of local ordinances, and thousands of workplaces, including nearly

90 percent of Fortune 500 companies, include it as part of their employment dis-

crimination laws and policies dictates that we include coverage here. As we write 

this, 11 more states have laws pending that would prohibit workplace discrimi-

nation against gays and lesbians. As exhibited by the gentleman in the opening 

paragraph (one of your authors was actually the consultant involved), affinity ori-

entation discrimination is also one of the types of discrimination that may call 

into question ideas we hold dear and wish to protect, so we may think of this type 

of discrimination differently—as more justifiable—than we do others. In order to 

prevent those thoughts from turning into actions that lead to litigation and liability

for the employer, we must learn to view the costly and avoidable matter in its 

proper workplace perspective. 

As you read the chapter, keep this thought in the front of your mind: The intent 

of this chapter is not to get you to “accept” homosexuality. This chapter is not 

about going against your religious dictates, moral values, or conscience. As with 

our other chapter topics, you are free to believe whatever you wish. Rather, this 

chapter is about what the law requires in this area and what will lessen or prevent 

costly workplace liability from attaching for violations of the law. This is especially 

important as things in this area are changing so rapidly to include new rights. 

Before choosing to engage in activity that may cause the employer liability 

for discrimination and result in your termination, keep in mind that this is the 

  workplace, not yours. Employees don’t have the right to engage in 

activities that will cause unnecessary liability for their employer. Since this is 

the employer’s workplace, the employer gets to call the shots. If the employer has 

hired someone you don’t like, for whatever reason, you have to decide what it’s 

worth to you. Do you create trouble for the employer and run the risk of getting 

fired, or do you conduct yourself in a professional manner and keep your personal 

issues to yourself and collect a check? If you feel like you can’t do the latter, then 

you are free to seek employment elsewhere. But if you choose to stay, you have 

no right to impose your personal beliefs on the workplace in a way that increases 

the employer’s liability. 

If you think your religious beliefs don’t permit same-gender affinity orienta-

tion, then don’t be gay or lesbian. Don’t take your gay or lesbian co-worker to 

lunch. Don’t take him or her home for dinner. But refusing to work with him or 

her as required or otherwise treating the co-worker in ways that discriminate and 

expose the employer to liability is simply not an option. It might help to think 

about whether you discriminate against other employees who do things that are 

against your religion. If you also refuse to deal with co-workers who are alcohol-

ics, fornicators, or adulterers; had an abortion; or engage in other activity against 

your religious beliefs, at least the religious justification is consistent. For most, it 

rarely is. Working with someone who is gay or lesbian does not mean you “accept 
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Exhibit 9.1 State Laws Banning Workplace Discrimination against Gays and Lesbians

• State laws prohibiting discrimination based on affinity orientation:

California (1992)

Colorado (2007)

Connecticut (1991)

Hawaii (1991)

Illinois (2006)

Iowa (2007)

Maine (2005)

Maryland (2001)

Massachusetts (1989)

Minnesota (1993)

New Hampshire (1998)

New Jersey (1992)

New Mexico (2003)

New York (1992)

Nevada (1999)

Oregon (2008)

Rhode Island (1995)

Vermont (1991)

Washington (2006)

Wisconsin (1982)

Washington, D.C. (1977)

• An executive order prohibits discrimination in the federal civilian workforce and mandates that security 

clearances no longer be denied based on affinity orientation.

• At least 532 cities or counties prohibit discrimination in public and/or private employment. Jurisdic-

tions include

Fayetteville, AR

Phoenix, AZ

Boulder, CO

Wilmington, DE

Broward County, FL

Atlanta, GA

Ames, IA

Chicago, IL

Bloomington, IN

Lawrence, KS

Louisville, KY

New Orleans, LA

Detroit, MI

St. Louis, MO

Durham, NC

Albuquerque, NM

New York, NY

Toledo, OH

Portland, OR

Philadelphia, PA

Charleston, SC

Minnehaha County, SD

Austin, TX

Salt Lake County, UT

Alexandria, VA

Seattle, WA

Morgantown, WV

Source: Human Rights Campaign, www.hrc.org.

homosexuality” any more than working with alcoholics means you “accept alco-

holism.” Many people put affinity orientation into another category that permits 

them to treat it differently. That may be fine for your personal life, but work is 

work, and your personal life is your personal life, and the considerations for one 

are not always the same as the considerations for the other. When it’s a matter of 

business and someone else’s pocket that will suffer, you have to rein in your per-

sonal feelings. Again, if all else fails, and you just can’t bring yourself to think of 

this differently for work purposes, you should find another job where you would 

be more comfortable. If this sounds like we have an agenda, then you heard us 
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correctly. Our agenda is to protect the employer from unnecessary and costly 

avoidable liability. 

 With that out of the way, let’s explore this area and see what’s here. 

Despite the stereotypes of gay males as florists, designers, or interior deco-

rators, a survey by the Chicago marketing research firm Overlooked Opinions 

found that more gay males work in science and engineering than in social services,

40 percent more are employed in finance and insurance than in entertainment and 

the arts, and 10 times as many work in computers as in fashion. (See  Exhibit 9.2 , 

“Heterosexual Myths.”) Once, gays and lesbians in the workplace were virtually 

invisible, but diverse circumstances have begun to change that in dramatic ways. 

 You have the blessing (or curse, depending on your view) of actually living 

history as it relates to this issue. There have been dramatic changes in just the past

15 years or so. From never speaking the word    on TV, to having award-winning

TV shows like     or be

top performers, the landscape has changed. You may wonder how it happened. 

Recent historical issues such as the impact of AIDS in the workplace, the

military’s “don’t ask, don’t tell” policy, the 1992 presidential election in which 

President Bill Clinton voiced support for gays (he later supported the Employment 

Nondiscrimination Act [ENDA] prohibiting workplace discrimination against 

gays and lesbians, which has not yet passed, and appointed over 150 gays and les-

bians in his administration, including an ambassador and cabinet-level positions—

see  Exhibit 9.3 , “Lesbian Confirmed for No. 2 HUD Post”), and Colorado’s 

attempted constitutional ban on protection for gays and lesbians (which the U.S. 

Supreme Court struck down) put the issue of gays and lesbians on the national 

agenda for the first time. After President Clinton became the first president to 

ever address the issue of gays and lesbians, and in such a public way, 1993 was a 

watershed year and a turning point for gay and lesbian issues. On April 25, 1993, 

the Cable News Network (CNN) broadcast day-long national television coverage 

of the convergence of nearly a million people, gay and straight, on Washington, 

D.C., for the March on Washington for Lesbian, Gay, and Bisexual Equal Rights 

and Liberation. It was clear that it was one of the largest marches ever held, and 

that gays and lesbians could no longer be ignored. Since that time, states have seen 

a good deal of legislation about gays and lesbians, and courts have seen cases on 

issues ranging from parental rights to military discharges, from domestic partner 

benefits to gay marriage, and from hate crimes to workplace discrimination. 

Earning a living is a necessity for most people, so the issue of gays and lesbi-

ans is increasingly surfacing in the workplace and has become one an employer 

must deal with. There is a growing realization that gays and lesbians are every-

where and should be judged for who they are as people and what they bring to 

the table, not for the singular measure of the private matter of sex. With the rules 

changing almost daily, and more state and local legislation both for and against 

civil rights for gays, it has become necessary for employers to know what their 

potential legal liability is in this area. 

A fairly recent development has been the emergence of nondiscrimination poli-

cies and gay and lesbian employee support groups within the workplace. There are 
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Exhibit 9.2 Heterosexual MYTHS

QUESTIONNAIRE
The questions below provide a somewhat humor-

ous yet insightful look at some of the more frequent 

assumptions surrounding gays and lesbians, which 

affect how they may be perceived in the workplace 

and society at large. The approach of reversing the 

questions subtly challenges commonly held hetero-

sexually based notions.

  1. What do you think caused your heterosexuality?

  2. When and how did you first decide you were 

heterosexual?

  3. Is it possible your heterosexuality is just a phase 

you may grow out of?

  4. Is it possible your heterosexuality stems from a 

neurotic fear of others of the same gender?

  5. Heterosexuals have histories of failures in gay 

relationships. Do you think you may have turned 

to heterosexuality out of fear of rejection?

  6. If you’ve never slept with a person of the same 

gender, how do you know you wouldn’t prefer 

that?

  7. To whom have you disclosed your heterosex-

ual tendencies? How do they react?

  8. Your heterosexuality doesn’t offend me as long 

as you don’t try to force it on me. Why do you 

people feel compelled to seduce others into 

your sexual orientation?

  9. Why do you insist on being so obvious and 

making a public spectacle of your heterosex-

uality by holding hands or kissing in public? 

Can’t you just be what you are and keep it 

quiet?

 10. How would the human race survive if every-

one were heterosexual like you, considering 

the menace of overpopulation?

 11. Why do heterosexuals place so much empha-

sis on sex?

 12. How can you be heterosexual if you’ve never 

had sex?

Source: Adapted from Martin Rochlin, Ph.D., by
Dr. Miranda Pollard, University of Georgia.

well over 2,000, including groups in over 300 Fortune 500 companies, many col-

leges and universities, nonprofits, unions, and state and local governments. Now 

listed among such employers are Apple Computer, Digital Equipment, AT&T, 

Coca-Cola, IBM, Kodak, Du Pont, Hewlett-Packard, Lucent Technologies, Sun 

Microsystems, Pacific Gas and Electric Company, Walt Disney Co., J. P. Morgan, 

Chase & Co., Goldman Sachs, Merrill Lynch, and United Parcel Service, to name 

a few. The groups tackle such issues as workplace hostility, extending employee 

benefits to domestic partners, making sure that partners are welcome at com-

pany social functions, and generally making the workplace less threatening to the 

worklife and workplace progress of gays and lesbians and thus more productive 

for the employees and ultimately, the employer. 

Some companies sponsor their gay and lesbian employees at events like Gay 

Pride, a nationwide celebration each June, culminating in a parade comprised of 

many types of contingents, including businesses. Companies provide employees 

with information and novelty items to be passed out to attendees or T-shirts with 

slogans such as “ABC Company Supports Its Gay and Lesbian Employees.” (See 

Exhibit 9.4 , “AT&T’s Support for Its Gay Employees.”) A recent poll showed that 

this type of workplace support is important to 71 percent of the gays and lesbians 

polled.
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Exhibit 9.3 Lesbian Confi rmed for No. 2 HUD Post

On May 24, 1993, President Clinton’s nominee for 

assistant secretary of Housing and Urban Develop-

ment, Roberta Achtenberg, was confirmed by the 

Senate 58–31 after a three-day debate. Ms. Achten-

berg was a member of the San Francisco Board of 

Supervisors who had won numerous awards for her 

community service, and the Senate’s vote made 

her the first open lesbian appointed to such a high 

government position.

During the Senate debate, Senator Jesse Helms 

(R-N.C.) brought up that Ms. Achtenberg was 

seen with her partner, municipal court judge Mary

Morgan, kissing and hugging while leading a 1992 

Gay Pride parade. The Christian Action Network 

sent a copy of the videotape to every member of 

the Senate, and senators received thousands of 

calls from opponents after being urged to call from 

TV shows like Reverend Pat Robertson’s 700 Club.

During the Senate debate, Senator Dianne

Feinstein (D-Calif.), former mayor of San Francisco, 

said, “Today we have a chance to turn our back to 

prejudice. Today we can vote down the politics of 

hate and take a small step to make sure our govern-

ment is representative of all the people it seeks to 

serve.”

Note: Achtenberg resigned in 1995 to run for elected 
office in San Francisco.

Gay Pride Month is not just a fun time. And despite what your local news cov-

erage may choose to show, it not only has parade participants with their behinds 

hanging out of leather clothing or “freaky” looking characters. It is actually the 

commemoration of the historic events of June 1969. Being gay or lesbian is often 

a life-threatening proposition, but it was even more so then. As a result, most gays 

and lesbians led an extremely closeted existence and often congregated in gay 

bars just to be sure of the safety of their surroundings. Since gays and lesbians 

were considered social outcasts of the highest order, they did not want to risk 

their own lives, or embarrass their families and friends, by being honest about 

who they were. Fearing discovery made them a very vulnerable group who rarely 

fought against their circumstances. Gay bars, often the only place gays and lesbi-

ans could go and feel accepted for who they were, were routinely raided by police 

officers for no apparent reason, and the patrons hauled off to jail for one minor 

infraction or another. Fearing publicity, most patrons just went quietly. 

In June 1969, this changed. When plainclothes police officers raided the Stone-

wall Inn in New York’s Greenwich Village, there was uncharacteristic resistance 

by the bar patrons and people on the street that resulted in a weekend of riots. The 

next year in New York, the first legislative hearings on gay issues were held, as 

was the first parade to commemorate the events at Stonewall the year before. The 

resistance at Stonewall in 1969 is considered the beginning of the modern gay 

rights movement. Over the years, the commemoration has grown and spread as 

more people, gay and straight, determine that being gay should not equal being 

vulnerable to discrimination or death. Each June there are now Gay Pride Month 

celebrations across the country and around the world. While in office, President 

Clinton issued proclamations declaring June Gay Pride Month, as do many state 

governors. President Bush broke with this tradition, saying he considers affinity 

orientation a personal matter. 

LO1LO1
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Exhibit 9.4 AT&T’s Support for Its Gay Employees

This is part of a full-color brochure handed out at 

the 1993 March on Washington for Gay, Lesbian, 

and Bisexual Equal Rights and Liberation. The 1987 

march referred to is the first national gay and lesbian

march that had been held in Washington, D.C., six 

years before.

IT’S 

GREAT  

TO BE GAY  

AT  

AT&T 

PROVIDED

BY THE 

LESBIAN,

BISEXUAL & 

GAY UNITED 

EMPLOYEES

AT AT&T

L E A G U E

HISTORY OF LEAGUE 

I
n 1987 a handful of AT&T employees re-
turned home from the March on Washington
inspired, energized and convinced that they
could change their part of the world . . . that

they could make AT&T a place that welcomed
ALL its employees!

Meeting in restaurants and private homes,
they formed an informal support group called
LEAGUE. In 1988, these brave people brought
LEAGUE to the corporation where it was recog-
nized as the two-way communication vehicle be-
tween the decision-makers and the AT&T gay com-
munity. Soon, word about LEAGUE came out on
informal gay bulletin boards across the country 
. . . chapters sprang up in Denver, then New 
Jersey, then Ohio and Illinois! In 1992, LEAGUE
National was created and bound the loosely associ-
ated chapters together to form a common voice,
with a common vision: To share the AT&T values,
we commit ourselves to advancing changes that
will help people respect and value lesbian, bisexual
and gay employees and further AT&T’s quest for
excellence and customer satisfaction. Today there
are over 20 LEAGUE chapters across the country
that provide its members:

• Advocacy and access to all levels of management
• Professional development courses and

conferences
• Workplace community support via electronic

mail and regular meetings
• The “Safe Place” ™ program
• Help with community service projects
• Social and networking opportunities
• Resources for solving workplace issues
• Opportunities to educate the AT&T community

via homophobia workshops and speaking
engagements.

LEAGUE has become a proud and visible
leader in the global business community, offering
an example for other gay employee resource groups
to follow.
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   The Clinton administration’s first U.S. Department of Transportation sec-

retary, Federico Peña, held a lunch hour Gay Pride Day ceremony for depart-

ment employees, stating, “We need to draw on the talents of everyone. It’s 

not about special privileges. It’s about equal treatment.” In June 2002, among 

others, the U.S. Environmental Protection Agency’s director of the Office 

of Administration and Resource Management, William E. Laxton, issued 

a memo setting forth support for, and listing, Gay Pride Month activities and 

encouraging managers and supervisors to do likewise. AT&T handed out slick, 

three-color brochures during the 1993 march on Washington (see  Exhibit 9.4 ) 

providing information for gay and lesbian AT&T employees about AT&T and 

its policies and attitudes regarding them. Each year there is a National Confer-

ence on Gay Issues in the Workplace held for human resources professionals

needing guidance in this area. Each October 11 is National Coming Out Day, the 

purpose of which is to bring attention to the forced invisibility of gays and les-

bians and the importance of them being open about who they are in an effort to 

LO3LO3

AT&T 

Rich Mielke, Network Systems, LEAGUE, N. Illinois 

Linda Escalante, Mgr.-Int’l Sales Support, LEAGUE, N. Jersey 

AT&T 

Don Shuart, Programmer/Analyst, LEAGUE, Atlanta 

Bill Thacker, Quality Engineer, LEAGUE, Columbus 

I LOVE WORKING FOR AT&T BECAUSE… 

AT&T 

Terry Teeter, QA Specialist, LEAGUE, Central Florida 

AIDS

AT&T 

Glenn Stover, Senior Attorney, LEAGUE, At-Large 

LEAGUE

AT&T 

Jane Darby, Quality Specialist, LEAGUE, Atlanta 

Source: Reprinted with permission of AT&T.
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help dispel the myths and stereotypes society holds that have resulted from their 

historic silence and invisibility. The question often arises as to why a gay person 

has to let people know of his or her affinity orientation. “I don’t go around telling 

people I’m straight, so why do they have to say they are gay?” The reason is that 

there is an overriding presumption that virtually everyone is heterosexual, and if 

the gay person does not say otherwise, he or she ends up feeding into it and living

a lie. Being honest and letting people know takes away the presumption that forces 

them into complicity. 

The issue of gays in the workplace can surface in some surprising ways, making

it all the more compelling for an employer to be aware of the possibilities and take 

them into consideration when making policy in this area. Apple (the computer com-

pany) was thinking of moving its operations to Williamson County, Texas. The city 

council refused to vote Apple concessions as an incentive to move there after it 

discovered that Apple had domestic partnership benefits for its employees. Apple 

refused to take away these benefits, and the city council finally voted to give Apple 

the concessions. The Walt Disney Company took a real beating from conservatives 

when it extended benefits to domestic partners of its employees. The company 

chose to continue the benefits. Anheuser-Busch took flak for its ads featuring two 

men holding hands, but the ads continued. In May 2005, two weeks after dropping 

the protection for gays and lesbians from its legislative agenda due to threats of

boycotts from religious groups, Microsoft’s CEO, Steve Ballmer, said, “After look-

ing at the question from all sides, I’ve concluded that diversity in the workplace is 

such an important issue for our business that it should be in our legislative agenda.” 

Based on the potential for increased productivity and the possibility of litiga-

tion or other business problems, some employers conclude that the safer prac-

tice is to base workplace decisions solely on an employee’s ability to effectively 

perform the job, rather than on his or her affinity orientation. If the employee’s

  interferes with the workplace, it may be the basis for a disciplinary action, 

but this is not the same as the employee’s affinity orientation   The focus should 

not be on the employee’s status as gay or lesbian but, rather, on the employee’s 

workplace performance 

Again, the above notwithstanding, affinity orientation is    a protected cat-

egory under Title VII of the Civil Rights Act. It has been judicially and adminis-

tratively determined that gender discrimination under Title VII does not include 

discrimination on the basis of same-gender affinity orientation,    gender/sexual 
reassignment surgery (transgenders),    or    bi-gender affinity orientation
(bisexuality). Those who are terminated or not hired solely on the basis of affinity 

orientation have no claim for relief under this law. This is reaffirmed each time 

Congress fails to pass the Employment Nondiscrimination Act (ENDA). The last 

time it missed by one vote. It is again before Congress. In November 2007 the bill 

passed in the House and is now with the Senate. Sponsors attempted to add gender 

identity to the bill but decided they did not have enough votes for passage if they 

included transgenders. ENDA would basically extend Title VII’s reach to include 

discrimination on the basis of affinity orientation. Hundreds of corporations 

have formally endorsed ENDA, including NYNEX Corp., Polaroid, Bethlehem
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Steel Corp., Harley-Davidson, Merrill Lynch, Quaker Oats, and Microsoft, to 

name a few. 

A U.S. Government Accounting Office report on states with antidiscrimination 

laws protecting gays and lesbians found that the laws had not generated a signifi-

cant amount of litigation. Separate nationwide polls by Gallup and Harris found 

widespread public support (85 percent and 61 percent, respectively) for protective 

legislation. Interestingly, the Harris poll showed that 42 percent of those surveyed 

already thought such a law existed. 

   As you can see from the number of state and local jurisdictions with protec-

tive legislation, having no federal legislation protecting gays and lesbians from 

workplace discrimination does not mean that employers are totally free to dis-

criminate against them. As we said earlier, to date, legislation has been passed 

protecting gays and lesbians from workplace discrimination in over 500 munici-

palities and 20 states and the District of Columbia and 11 states have such laws 

pending. Between state laws and local ordinances or executive orders, every 

single state in the union now has    form of job discrimination protection 

for gays and lesbians. In addition, more than 73 local jurisdictions, 12 states

(California, Colorado, Illinois, Iowa, Maine, Minnesota, New Jersey, New

Mexico, Oregon, Rhode Island, Vermont, and Washington), and Washington, 

D.C., provide workplace protection for transgenders, called    gender identity 
statutes    .  D.C. A study of states with job discrimination laws for gays and les-

bians found little, if any, increase in the number of affinity orientation job dis-

crimination lawsuits filed. 

In addition to rights that may be provided by state and local legislation, gay and 

lesbian public employees adversely affected by an employment decision based on 

affinity orientation may, under appropriate circumstances, use state constitutions 

or the First, Fifth, or Fourteenth Amendments of the U.S. Constitution as a basis for 

suit, as well as the constitutional right to privacy. This applies to federal, state, and 

local employees. These lawsuits have traditionally been decided in the employer’s 

favor, but recent decisions have impacted this trend and increasingly recognize the 

rights of gays and lesbians. This means employers should take note. 

Gay and lesbian employees also may bring tort actions such as intentional 

infliction of emotional distress, intentional interference with contractual rela-

tions, invasion of privacy, or defamation. The outcome depends on the particular 

circumstances, but employers should be mindful of the possibility of civil suits 

with unlimited damages. 

Employers also should be aware of the possibility of several closely related 

matters that may arise in affinity orientation cases and cause liability based on 

the protected category of gender—for instance, gender stereotyping as discussed 

in Chapter 7 Judging employees based on stereotypical ideas about a given gen-

der (i.e., females who are “too aggressive” or “too macho” or males who are 

“too effeminate”), rather than on legitimate job requirements, may result in lia-

bility for gender discrimination, rather than affinity orientation, and should be 

avoided (see   Case 3, ). Similarly, if an employer knowingly hires 

lesbians but not gay men, this could be the basis for gender discrimination.

LO2LO2
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In such a case, under Title VII, affinity orientation is clearly not an issue for the 

employer, since the employer knowingly hired lesbians. 

So, unlike the rest of the categories we have discussed, affinity orientation is 

not nearly as settled as other types of employment discrimination. However, the 

vast patchwork quilt of constitutional guarantees, state and local laws and ordi-

nances, and employer policies, as well as the public relations and political aspects 

of the issue, make it one in which giving careful thought to policy is critical. We 

are in the rare position of seeing an entirely new area of law unfold. As exciting as 

this is from a legal standpoint, it can have traps for the unwary employer. Sticking 

with only relevant qualifications and watching trends in case law and legislation 

at all levels will greatly aid in making policy decisions much less likely to result 

in liability. 

Seeing how the court handles this issue in the case  

i ncluded at the end of the chapter, is instructive in trying to shape policies 

consistent with its pronouncements. When a high school teacher said she was a 

lesbian, in response to being asked, her coaching job was taken away and a nota-

tion was put in her personnel file. The court held that this was an unconstitutional 

denial of equal protection of the law. 

The   decision mentioned the   case,2   in which the state of Colo-

rado passed a constitutional provision that would have prohibited any government 

subdivision from passing laws protecting gays and lesbians from discrimination.

This was one of the first major U.S. Supreme Court cases that challenged states’ 

rights to pass laws restricting rights of gays and lesbians. As such, it sent an 

important message to states regarding their ability to exclude certain groups from 

constitutional protections. To some extent, this paved the way for much of what 

was to come, as you can see from the    case. Note, too, that as the court 

mentioned, Title VII did not protect Weaver on the basis of affinity orientation, 

and the state did not have a law protecting her, but because she was a public 

school teacher, and thus a government employee, she had a cause of action for an 

unconstitutional denial of equal protection under the law.   

  Affinity Orientation as a Basis for Adverse
Employment Decisions 

As you will see from the case, not all affinity orientation issues arise in the 

same contexts. The employee may be the basis of employer concern because the 

employee, among other things:

• Is gay or lesbian (i.e., status or orientation).  

• Has primary relationships with those of the same gender (i.e., activity rather 

than s tatus).  

• Exhibits inappropriate workplace behavior such as detailed discussions of 

intimate sexual behavior or improperly propositioning others in the work-

place (this is certainly not    of gays and lesbians, and as you saw 

from Chapter 8 this is not solely a gay or lesbian phenomenon).  

Case
1

Case
1
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• Wears clothing, jewelry, or makeup in violation of workplace grooming codes.  

  • Is in the presurgery adjustment stages of such gender reassignment surgery.  

  • Undergoes gender reassignment surgery.    

Note that some of the activity presents a problem no matter who the employee 

is. An employer should not tolerate from any employee inappropriate workplace 

behavior such as improperly propositioning other employees. A distinction also 

should be made between  or   as a gay or lesbian, on the one 

hand, and, on the other,    that may be inappropriate. Basing decisions and

policies on actions is more defensible than basing them on status. But even then 

the action should not be singled out solely based on the actor’s orientation. Each 

of the above contexts of gay or lesbian issues presents its own unique issues. 

In the      case, supplied at 

the end of the chapter, the court set forth the reasoning for not extending Title VII 

protection to discrimination on the basis of affinity orientation. Notice that it is 

directed toward status, more so than any particular activity in which the employee 

may have engaged. It is this basic approach that underlies why the employee would 

not be protected in opening scenario 1.   As you will see later, this court in the  

  case reversed itself to some extent, but    is an important historical case 

that set forth how Title VII does not provide protection for gays and lesbians. 

Realizing the effect of    which has been widely used as precedent in 

other jurisdictions, employees often have tried to get around the Title VII limita-

tion on affinity orientation by attempting to allege some other recognized basis for 

discrimination under Title VII. As you will see in the    

  case, included at the end of the chapter, it may not work. When the 

employer terminates the employee for a combination of reasons, some protected 

and some not, liability may ensue. For instance, if an employer terminates a black 

female after the employer finds that she is a lesbian, the employee is not able to 

use her status as a lesbian as the basis for a claim under Title VII. However, the 

employee could allege discrimination based on her gender or race as a basis for 

suit but would have to prove this was actually the basis for termination. In  

  a black male employee who was terminated for wearing makeup at work 

tried to allege that it was race discrimination, but the court did not buy it. On the 

other hand, look at  Exhibit 9.5 , “New Push to Recruit Gay Students,” to see how 

much the workplace is changing. 

Allegations and actual proof to satisfy EEOC or the court are two very different

things. The employee may not be able to prove a case of race or gender discrimi-

nation because the evidence simply is not present. To be fully protected in the 

decision to terminate, an employer must be certain there are no facts that will 

support the other categories the employee may allege as a basis for suit. The

  case illustrates the use of both protected and unprotected status as a 

basis for a discrimination suit and how the courts analyze such a case. 

It was previously stated that employers should not base workplace decisions 

on stereotyped ideas of gender any more than necessary.    indicates 

when it may be necessary (i.e., when a male is wearing makeup). As men-

tioned in the section on dress codes Chapter 7, employers have the flexibility 
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Exhibit 9.5 New Push to Recruit Gay Students

In a February 2000 Wall Street Journal article, Rachel 

Emma Silverman reported that Wall Street financial

firms were, for the first time, targeting their 

recruitment toward gay and lesbian business stu-

dents. Firms such as Goldman Sachs Group, Inc.;

J. P. Morgan & Co.; and American Express Co. have 

gone to great lengths to woo gay students. Accord-

ing to the employers, the tightening labor market 

as well as the increasingly vocal employees of the 

firms caused them to use this as a tool to be or 

remain competitive in their recruiting efforts. The 

recruitment efforts include wining and dining the 

students at posh restaurants, co-hosting dinners 

for gay students, having gay and lesbian support 

groups in the workplace, having gay recruiting 

events with well-known speakers, and having dis-

cussion groups about being gay in the workplace.

Other firms, in an effort to thwart the criticism 

from students that the students want to be chosen 

for their qualifications, not their affinity orientation, 

declined to target gays and lesbians in recruiting. 

Students were clear, however, that it was important 

for them to feel comfortable in their workplace, 

including feeling comfortable about their affinity 

orientation. Since this time, there also have been 

gay and lesbian job fairs and college fairs, among 

other things, organized to ensure that gays and 

lesbians would be able to seek opportunities in set-

tings in which they would be comfortable, given 

the usual hostile environment they can encounter.

to impose reasonable rules about workplace appearance. The Washington State 

Supreme Court ruled that Boeing Company had sufficient basis for terminating

a male engineer who was undergoing gender reassignment surgery. Boeing 

attempted to accommodate the employee by permitting him to wear “unisex” 

clothing; but the employee was terminated when he added pink pearls to such an 

outfit and insisted on using the women’s bathroom. 

 For years male employees also tried to argue that their effeminacy should 

not be a basis on which employers can refuse to hire them or can terminate 

them from their jobs. Until recently, this argument rarely succeeded and courts

routinely sided with the employer, usually using    for precedent. The court 

in   had stated: 

Employee Strailey contends he was terminated by the Happy Times Nursery School 

because the school felt that it was inappropriate for a male teacher to wear an ear-

ring to school. He claims that the school’s reliance on a stereotype—that a male 

should have a virile, rather than an effeminate, appearance—violates Title VII.

This does not fall within Title VII. We hold that discrimination because of effemi-

nacy, like discrimination because of [affinity orientation], does not fall within the 

purview of Title VII. 

However, in the    case discussed later, the    court reversed itself 

as it related to this issue and determined that under certain circumstances, Title VII

does, in fact, permit employees claiming discrimination based on failing to fit 

a certain gender-based stereotype (usually effeminate men) to bring a cause of 

action based on gender stereotyping as a type of gender discrimination. In doing 

so, the court interpreted the U.S. Supreme Court’s     
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case, discussed in the gender chapter, as being inconsistent with its  

holding. The court said: 

  sets a rule that bars discrimination on the basis of sex stereo-

types. That rule squarely applies to preclude the harassment here. We do not imply 

that all gender-based distinctions are actionable under Title VII. For example, our 

decision does not imply that there is any violation of Title VII occasioned by rea-

sonable regulations that require male and female employees to conform to different 

dress and grooming standards. 

 The only potential difficulty arises out of a now faint shadow cast by our deci-

sion in   holding that discrimination based on a stereotype that a man 

“should have a virile rather than an effeminate appearance” does not fall within 

Title VII’s purview. This holding, however, predates and conflicts with the Supreme 

Court’s decision in    And, in this direct conflict,    m ust 

lose. To the extent it conflicts with    as we hold it does,  

is no longer good law.    

    Same-Gender Sexual Harassment 

Since Title VII does not include a prohibition against discrimination on the basis 

of affinity orientation, an important question had been whether an employee

sexually harassed by someone of the same gender could bring an action under 

Title VII. Some courts said no because they considered any sexual harassment 

between employees of the same gender to be based on same-gender affinity

orientation (regardless of the nature of the harassment) and since Title VII 

excluded affinity orientation coverage, a harassee had no cause of action. 

Other courts looked at the nature of the harassment and allowed a cause of 

action if it was not based on affinity orientation (rather than presuming that 

because it was between employees of the same gender it    be). And there 

were many other variations on the theme. In the    

  case, provided for your review, the U.S. Supreme Court finally 

made sense of it all by saying there could be a cause of action for sexual harass-

ment even if both parties are of the same gender, as long as it is clear that the basis 

for the harassment is not because the harassee is gay or lesbian. 

  was a   case. Not only had courts across the country been absolutely 

splintered in their approaches to the same facts, but legal scholars, employers,

as well as the public debated the issue at length. The U.S. Supreme Court finally 

came down on the side of the intent of Title VII in striking at the full spectrum of 

gender-based employment discrimination. It made sense that if the issue involved 

was workplace harassment and discrimination, then the gender or affinity orienta-

tion of either party should not matter. That inquiry is not made in other harassment 

cases, and it made little sense to make it in this instance. As the Court determined, 

the important inquiry is whether “the workplace is permeated with discriminatory 

intimidation, ridicule, and insult that is sufficiently severe or pervasive to alter the 

conditions of the victim’s employment and create an abusive working environ-

ment.” If so, then Title VII is violated. Clearly that happened in    There 
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have been several similar cases since the    decision, including the two class 

action suits in the introductory material. 

Under the   decision, the Court preserved Title VII’s exclusion of dis-

crimination on the basis of affinity orientation by holding that the sexual harass-

ment of an employee by someone of the same gender is prohibited unless it can be 

shown that it was actually based on affinity orientation. That is, if a female employee 

can show that a female harassed her by calling her negative names, undermining

her work productivity, spreading lies about her, or negatively commenting on her 

personality, actions, friends, speech, or clothing, as it relates to gender, and so on, 

then she can bring a claim under Title VII. If, however, the harassee is a lesbian and 

the harassment is in the form of something such as constantly calling her a lesbian, 

“dyke,” or other terms related to her orientation; directing teasing, joking, and 

comments on homosexuality toward her; or persistently asking for dates or mak-

ing sexual comments, then the harassee would not have a cause of action under 

Title VII. The first situation is plain old sexual harassment even though the parties 

are both the same gender, and it is covered by Title VII. The second is harassment 

based on affinity orientation and it is not covered. What the Supreme Court did is 

to not presume that every harassment between employees of the same gender is 

based on same-gender affinity orientation. See if you can make the distinction in 

the     case, supplied for your review, in 

which the court permitted a cause of action for gender harassment by an employee 

who was constantly harassed by his co-workers for being effeminate. 

    Transgender Discrimination 

  According to the Human Rights Campaign, the largest gay rights advocacy 

group in the United States, the term    encompasses cross-dressers, 

intersexed people (formerly called hermaphrodites, or those born with both sex 

organs), transsexuals, and people who live substantial portions of their lives as 

other than their birth gender. Our students usually have a pretty hard time wrap-

ping their heads around this issue. Unlike the other types of discrimination we have

discussed, most of them have never known anyone in this category, so they have 

no frame of reference for it. To them, it seems bizarre and unsettling. “Why in the 

world would somebody want to change their gender?” they wail plaintively. The big-

gest surprise for them is realizing that transgenders do not just decide on a whim to 

change their gender. Though it may seem drastic to us, for transsexuals, for instance, 

changing their body is easy compared to living with one that does not represent who 

they are in their head. Changing their body is, for them, simply making things right. 

The condition of feeling like your mind is one gender, and your body is the 

opposite, is a medical condition recognized by the American Medical Association 

as gender dysphoria. The term transsexual is used to describe a person who has 

undergone gender reassignment surgery. Most of us don’t realize just how mental 

our gender is. We just take for granted that we are the way we are, period. We’re 

male and that’s it. We’re female and that’s it. The truth is, a lot of what we think 

of as our gender is mental, due to both acculturation as well as physiology. If I 
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said to males reading the text, “paint your toes red and go out wearing sandals,” 

most of you would howl in protest. It doesn’t change your toes. It doesn’t change 

who you are. It’s just fingernail polish. Yet you don’t want to do it because it just 

doesn’t feel like you. For most of you, it would be feminine and you feel mascu-

line. So much so, that you would never do it. For someone with gender dysphoria, 

their body looks like one gender, but their mind feels like the opposite gender and 

always has. Until they undergo gender reassignment surgery, they have an over-

riding sense that they are in the wrong body. 

Think the issue of transsexuals is isolated and far-fetched? In the    case, 

discussed later, the Boeing Corporation was faced with requests for accommodating 

transsexual employees so frequently (at least nine times) that it finally developed a 

carefully crafted policy. As managers and supervisors, you will encounter all types 

of employees and it helps to have some knowledge to try to draw on. Don’t be afraid 

to seek information on what may not be familiar to you. Transgender discrimination 

is one of the fastest-growing issues in workplace discrimination. As a result, it is pre-

senting itself more and more frequently as a workplace issue. Several state and local 

laws now include transgenders within their protection for workplace discrimination. 

(See  Exhibit 9.6 , “States Prohibiting Discrimination on the Basis of Both Affinity 

Orientation and Gender Identity.”) According to the Human Rights Campaign, the 

number of Fortune 500 companies that now include gender identity protection in 

their workplace antidiscrimination policies has quadrupled just since 2003. The last 

time the Employment Non-discrimination Act was before congress, it was clear that 

it would have passed except that gay rights activists wanted to include transgenders 

in the law and congress was not ready for that. Since most people are not familiar 

with this phenomenon, you can imagine that the issue presents rather interesting, 

confusing, and, at times, complicated workplace challenges that must be addressed. 

As a matter of information, once someone has changed his or her gender, he 

or she is now legally considered to be the gender to which he or she has changed. 

They generally can have their identity documents reissued to be consistent with 

their new gender and can even have their birth certificate reissued in some juris-

dictions. After surgery, they are, for all intents and purposes, the opposite gender. 

We tell you this because we have taught thousands of students and they routinely 

ask these questions to be able to know how to put this in their heads. It may seem 

a bit strange to do this in a textbook, but since so many of our students asked the 

questions, we thought you might have the same ones, so we thought we would 

provide a thumbnail sketch here so that you can have some means of analyzing 

the cases in this section, rather than doing so out of ignorance. 

Like affinity orientation, transgender is not a protected category under Title VII.

However, again like affinity orientation, there are several state and local laws—and 

more pending—and workplace nondiscrimination policies that provide protection 

and the number is growing; therefore, we need to make sure it is covered here. 

The argument has been made by trangenders who have had gender reassign-

ment surgery that they should be afforded the protection of Title VII because they 

have changed their gender status from male to female or vice versa and now are 

being discriminated against in employment because they are of a particular gender.
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Exhibit 9.6 States Prohibiting Discrimination on the Basis of Both Affi nity Orientation and Gender Identity

• Twelve states and Washington, DC, have laws 

prohibiting discrimination based on both affin-

ity orientation and gender identity. The date is 

the passage of the gender identity law.

California (2003)

Colorado (August 2007)

Illinois (2006)

Iowa (2007)

Maine (2005)

Minnesota (1993)

New Jersey (2007)

New Mexico (2003)

Oregon (January 2008)

Rhode Island (2001)

Vermont (2007)

Washington (2006)

Washington, DC (2006)

• State courts, commissions, agencies, or attorney 

generals have interpreted the existing law to 

include some protection against discrimination 

against transgender individuals in

Connecticut

Florida

Hawaii

Massachusetts

New York

Source: Human Rights Campaign, www.hrc.org.

Courts have not upheld this position. As stated in the 

  case, included for your review and the basis for opening scenario 2,   it is not 

the status of the employee as a member of the gender to which he or she has been 

reassigned that has created the issue. That is, a male who is terminated on becom-

ing a female is not discriminated against because he is a female as contemplated 

by Title VII. Rather, she is discriminated against because she changed from male 

to female. These are considered two very different arguments, with the former 

being provided Title VII protection, but not the latter. 

  was the first significant case to address the matter of transgender dis-

crimination and still remains the general approach to transgender discrimination 

in the workplace under Title VII. As mentioned, the employee argued that she was 

discriminated against because of gender, but the court held this was not the case; 

it held that the basis for discrimination was changing her gender from male to 

female, and that was not protected by Title VII. 

Employees also have argued that being a transgender is a disability that must be 

accommodated. The “pink pearls” case, as      became 

known, rejected that view in Washington state. It also provides great insight into 

how an employer can approach these issues to best provide protection against liabil-

ity for discrimination. Keep in mind, while you review the case at the conclusion of 

the chapter, that Washington enacted a law protecting transgenders from workplace 

discrimination in 2006, but Boeing had put a policy in place several years before. 
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• Nondiscrimination policies  Corporate antidiscrimi-

nation policies are a primary concern for lesbians, 

gays, and transgenders who don’t have state or 

local civil rights ordinances protecting them. A 

basic statement that employees are given the 

same opportunity to enter, advance, and suc-

ceed in an organization sets the tone for how 

that organization relates to lesbians and gays.

• Bereavement leave for domestic partners. Many cor-

porations have policies granting employees paid 

leave to attend the funerals of spouses and imme-

diate members of the family. These policies don’t 

help unmarried domestic partners of gays or 

straights. This was a particularly important issue, 

given the devastating impact of the AIDS crisis.

• Vacation leave transfer. Another issue is the enor-

mous financial burden placed on employees with 

AIDS. Other employees often want to help these 

Exhibit 9.7 Workplace Issues for Gays and Lesbians

employees by donating their earned vacation 

time. Gay and lesbian groups are lobbying com-

panies to consider allowing employees to offer 

support in this way. A great many have been 

successful, and the number continues to grow.

• Benefits for domestic partners. Earning health care 

benefits for their partners is an important goal for 

lesbian and gay employees. They’re asking corpo-

rations to respect alternative families and recog-

nize their benefit needs, and they argue that the 

family partner of an unmarried employee is just 

as likely to need health insurance as is the spouse 

of a married employee. Gays and lesbians also are 

asking for parental leave benefits when appropri-

ate. Thousands of companies have granted such 

benefits, and the number continues to increase.

Source: Adapted from G. K. Kronenberger, “Out of the 
Closet,” Workforce Magazine, June 1991, p. 40.

    Employment Benefits 

In the past few years, one of the most active issues regarding affinity orienta-

tion and the workplace has been that of employment benefits. Benefits that other 

employees take for granted are major hurdles for gays and lesbians. For instance, 

bereavement leave routinely granted for the death of a loved one is often not 

provided to gays and lesbians when their life partners die. Sick leave routinely 

granted to take care of a family member is often not given when the family is the 

gay or lesbian employee’s life partner. (See  Exhibits 9.7 , “Workplace Issues for 

Gays and Lesbians.” and  9.8 , “Domestic Partner Law Debate.”) 

In recent years, cities like Atlanta, Georgia; Ithaca, New York; Madison, 

Wisconsin; and West Hollywood, California, and many others, provided for the 

registration of unmarried couples (gay or straight) as domestic partners. (See 

Exhibit 9.9 , “Domestic Partnership Jurisdictions.”) Domestic partners generally 

must be able to prove that for a specified length of time they have lived together 

and given mutual aid and support. Upon proof of the jurisdiction’s requirements, 

domestic partners may qualify for certain benefits. For instance, Delta Airlines 

expanded its definition of “family” to whom frequent flyer miles can be trans-

ferred to include registered gay partners. In June 1994, Vermont became the first 

LO7LO7
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Exhibit 9.8 Domestic Partner Law Debate: Domestic Partner Law Protects Personal Wishes

Though this editorial debate is from 1994—eons 

ago in this quickly changing area of the law (for 

instance, California now permits same-gender 

marriage though, as you can see from the article, 

such was not then the case), it still does a good job 

of laying out the fundamentals of the debate on 

domestic partnerships.

USA TODAY EDITORIAL: OUR VIEW
Shouldn’t you be able to decide who should care 

for you in crisis or [should] benefit if you die?

Unmarried couples should keep an eye on Cali-

fornia. A bill awaiting the governor’s signature would 

bring some needed changes to Californians’ lives. The 

concept could, and should, spread to other states.

There’s nothing earthshaking about the bill. In 

fact, it’s surprising no state yet offers three basic 

protections to unmarrieds:

• The right to have your partner visit if you’re 

hospitalized.

• The right to have your partner act as guardian if 

you’re incapacitated.

• And the right to leave your money and property 

to whom you wish in your will, avoiding nasty 

court battles with relatives.

Spouses, of course, already have these rights. 

But there are plenty of couples—nearly half a 

million in California alone—who aren’t married,

93 percent of them heterosexual. Many will marry 

later; some never will, for a variety of reasons. And 

for gay couples, marriage is out of the question.

Domestic partner programs have expanded rap-

idly in the past decade. Two states and several cities 

grant full health benefits to employees’ partners.

Others offer domestic partner registration, 

which offers varying degrees of legal protec-

tion. Ordinances in Minneapolis, Minn., and West

Hollywood, Calif., for example, allow hospital visi-

tation. In other places, registration provides psy-

chological benefits but not legal ones.

How important is legal recognition of a partner-

ship? Anyone who pooh-poohs it could use a lesson 

from Karen Thompson and Sharon Kowalski. The 

two women, teachers in Minnesota, began living 

together in 1979. In 1983, Kowalski was injured in 

an accident caused by a drunken driver. She was 

brain damaged and comatose for five months.

Thompson battled Kowalski’s parents over 

guardianship, and when the parents won in 1985, 

they banned Thompson from even visiting their 

daughter. The case went to the Minnesota Court 

of Appeals, and Thompson, who had built a

wheelchair-accessible home for Kowalski, finally 

gained custody in 1991.

When it comes to the law, spouses and blood 

relatives come first regardless of the wishes of the 

victim. That’s why legislation such as the one in 

California [is] so important.

[It allows] people to say, in effect, “Hey, world. 

This is my life partner. This is the person I want 

when I’m sick or need to be taken care of, and it’s 

the person I want taken care of if I die first.”

The California proposal is such a little step in the 

legal scheme of things, but it’s an important one.

Growth of Benefits
More than 2,800 firms and organizations offer 

some type of domestic partner benefits. Two 

states, Vermont and New York, have granted health 

and dental benefits to domestic partners of state 

employees. Some cities with similar provisions:

Health benefits: Ann Arbor and East Lansing, 

Mich.; Berkeley, Calif.; Cambridge, Mass.;

Seattle, Wash.; New York, N.Y.

Registration and/or sick and bereavement 

leave: Atlanta, Ga.; Madison, Wis.; Takoma 

Park, Md.; Los Angeles, Calif.; West Palm

Beach, Fla.

OPPOSING VIEW
This law isn’t necessary. Stop this campaign to 

legitimize cohabitation.

Hold on to your checkbook, because the liberal/

left is pushing another nearsighted social experi-

ment called “domestic partners,” which will 

cost taxpayers and redefine the institution of 

marriage.
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The goal of the homosexual special interest 

lobby is to change the public policy of this nation 

by expanding the definition of marriage and family 

to include two homosexuals or heterosexuals living 

together. This new quasi-marital union impacts the 

way our judges make their rulings on issues that 

relate to marriage and family, and it devalues the 

concept of marriage.

So far, courts have denied marital status to 

cohabiting homosexuals. But this could change. 

If government expands the definition of marriage, 

the courts will then be compelled to force busi-

nesses to pay benefits for the domestic partners of 

employees just like benefits for employees’ spouses. 

And governments could be forced to use scarce tax 

dollars for benefits for domestic partners of gov-

ernment employees. Most states allow consenting 

adults to live together, but that doesn’t mean tax-

payers should have to subsidize this arrangement.

Also, domestic partnerships weaken the institu-

tion of marriage and encourage relationships with-

out the responsibility of marriage. Some may argue 

this new legislation promotes monogamous rela-

tionships, but these laws typically allow for a new 

“partner” every six months and erode the cultural 

support for the permanency of marriage.

Homosexual activists are good at marketing. 

They have tried to mainstream themselves by gar-

nering some senior citizens’ support. But domestic 

partners is an unnecessary shotgun approach to 

remedy some senior-citizen concerns.

Moreover, medical facilities already allow visita-

tion in intensive care units and hospital rooms by 

friends or relatives. Existing law allows a testator to 

will property to anyone—friend or stranger. Exist-

ing law allows any “interested person” to file peti-

tions or receive notice regarding conservatorship or 

guardianship.

The man/woman marriage relationship is best 

for society.

Source: “Our View”—Copyright 1994, USA Today, 
reprinted with permission; “Opposing View”—courtesy of 
the Rev. Louis P. Sheldon, chairman of Traditional Values 
Coalition, Anaheim, Calif.

Note: The law was, in fact, enacted. In May 2008, Cali-
fornia’s supreme court ruled that denying same-gender 
couples the right to marry violated California’s constitu-
tion and on June 16, 2008, the right for same gender 
couples to marry in California became legal.

state to offer health benefits to domestic partners of state workers. Other jurisdic-

tions followed. More than 5,000 private companies and city governments now 

permit their employees to include domestic partners in their health insurance cov-

erage. Included among them are Goldman Sachs and J. P. Morgan, both major 

Wall Street investment firms generally considered rather staid and conservative. 

As the labor market continues to tighten, such benefits are used as a marketing 

tool to attract and retain gay and lesbian employees. (See  Exhibit 9.5 , “New Push 

to Recruit Gay Students.”) As an example of what partnership recognition legis-

lation does, in 2002, the state of Connecticut passed legislation extending many 

rights to same-gender partners, such as allowing them to name someone to make 

their medical decisions, allowing private visits in nursing homes, and requiring 

employers to allow emergency calls from a legally designated person. In October 

2008, Connecticut joined Massachusetts and California to become the third state 

to  allow same-gender marriages, which leave no question as to benefits to be 

granted to a life partner. Despite defense of marriage acts defining marriage as 

between a man and a woman, increasingly businesses have extended benefits to 

same gender couples. 

What might seem like purely social issues have workplace implications that 

are quite far-reaching. For instance, a San Francisco UPS employee sued after 

the employer denied his request for an out-of-state transfer so he could follow his 
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Exhibit 9.9 Domestic Partnership Jurisdictions

Over the past several years, particularly as the gay 

marriage debate heated up, local jurisdictions 

began passing laws to allow gays and lesbian cou-

ples to register as domestic partners and receive 

some of the same benefits as married couples.

• Below are some of the jurisdictions that provide 

procedures for registering as domestic partners:

Hawaii

Maine

Washington, DC

Atlanta, GA

• Same-gender marriages are legal in Massachusetts 

and California.

• Same-gender civil unions are permitted in Con-

necticut, New Hampshire, New Jersey, and 

Vermont.

male life partner’s move to Chicago. The ongoing gay marriage debate has many 

implications for employers. In response to mounting concerns that gay marriage 

could result in mandatory domestic partner benefits or mandatory family leave 

for domestic partners, employers have already begun to address the issue of gay 

families in significant ways, regardless of what states or Congress choose to do. 

Nearly half of the Fortune 500 companies offer domestic partner benefits. Many 

companies go beyond. Of companies that provide such benefits, 90 percent cover 

a domestic partner’s dependents or children, 60 percent extend adoption assis-

tance to domestic partners, and 72 percent also allow employees to take extended 

family leave to care for a domestic partner or their dependents. According to the 

U.S. Census, the National Adoption Information Clearinghouse, and the Urban 

Institute, the number of children who have a gay or lesbian parent could be any-

where from 6 to 14 million. The most conservative estimates, based on under-

reported census data, puts the number of children growing up in single-gender 

parent households at over 1 million. 

This means that workplace leave policies, adoption policies, and flexible 

schedule issues will become more pronounced as gay families continue to seek 

workplace rights provided to others. According to the Urban Institute, in 1990,

1 in 20 male single-gender couples had children under 18. By the year 2000, that 

number was 1 in 5. For women, 1 in 5 rose to 1 in 3 by 2000. Data indicate that 

gay dads are as likely to have one stay-at-home partner as heterosexual couples 

with children. Gay and lesbian parents are quitting their jobs and moving to part-

time work in order to deal with their children, and many employers are respond-

ing by offering work–life programs and benefits to gay parents. 

Since research shows that gay couples with children are more likely to set-

tle where there are more families with children, rather than in areas considered 

more “gay-friendly,” this is not an issue for only a limited area of the country. 

Would it surprise you to know that the Urban Institute’s research shows that the 

state where gay couples are most likely to raise children is—are you ready for 

this?—
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While there are employers who treat gay and lesbian employees much like any 

other employees when it comes to these issues, others do not. Lately, gay and les-

bian employees have been fighting back. In    

included at the end of the chapter, gay and lesbian couples sued their 

state employer to have the right to include their long-term life partners in their 

workplace be nefits. They w on.   

  Management Considerations 

Since affinity orientation is not a protected category under Title VII, employers 

have more flexibility in making workplace policies and decisions on this issue. The 

approach the employer takes will depend in large part on the employer’s own views 

and preferences. Those employers who prefer the benefits of a diverse workplace—

and who wish to maximize the potential the employee has for growth and contri-

bution within the workplace and who wish to avoid legal wrangling—will likely 

choose to deal with the affinity orientation issue in a less restrictive manner. 

Such employers will likely not have policies that have a hard-and-fast rule of 

“no transgenders, gays or lesbians allowed.” Rather, they will judge all employees 

on the basis of work-related criteria. 

If some action of the transgender, lesbian or gay employee presents an issue, 

it should be dealt with as a legitimate workplace issue, rather than one that arose 

solely because of the employee’s affinity orientation or gender identity. The fact 

that the employee happens to be transgender, gay or lesbian should not be treated 

as the “why,” any more than it would be if the employee were not transgender, gay 

or lesbian. It is irrelevant to the activity. The focus is on the conduct itself, not on 

the affinity orientation or gender identity of the employee. It greatly reduces the 

potential for liability to deal with all employees this way. 

Employers who decide to have a policy that treats transgenders, gays and lesbi-

ans as full contributors to the workplace should ensure that the message goes out 

from the very top. It is more likely to be accepted, appreciated, and understood 

and therefore will be more likely to accomplish its purpose. Other employees will 

be more likely to comport themselves consistently with the policy if it comes from 

the top of the hierarchy. It should be made clear that not only will the employer 

not discriminate on the basis of affinity orientation or gender identity, but that it 

will not be tolerated from other employees, particularly in the form of harassment 

of transgenders, gays and lesbians. 

The employer who does not prefer this approach may have more latitude under 

the law (depending on the jurisdiction in which the employer is located) not to take 

this view than they would, say, about having women in the workplace, or having 

Jews, or blacks, or Hispanics. Some employers may even wish to take an adverse 

workplace decision involving a transgender, gay or lesbian employee to court to 

maintain maximum control over areas not as heavily regulated as the other protected 

categories. That is the employer’s personal choice, but at least the employer now 

knows both sides of the issue. (See  Exhibit 9.8 , Domestic Partner Law Debate.”) 

Case
8

Case
8
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Some employers take a middle-ground position. That is, they do not have a 

specific policy of either support or prohibition, but they deal with issues as they 

arise on a case-by-case basis. Again, because the law is not as restrictive for this 

category of employees as it is for others and does not extend the same Title VII 

protections, the employer potentially (again, depending on the state the employer 

is in) has more leeway to choose the management approach that best suits his or 

her needs or desires. 

The caution to be heeded is that simply because Title VII or the majority of 

state fair-employment practice laws do not prohibit discrimination on the basis of 

affinity orientation or gender identity does not mean that it is not prohibited by 

relevant state or local laws relating to closely connected issues such as privacy, 

right to free speech, interference with contractual relations, and so on. And the 

laws are changing every day. Employers concerned about workplace decisions 

should, at the very least, check such laws or case law in their jurisdiction before 

making final decisions. Remember that every single state has either a state or 

local law protecting transgenders, gays and lesbians. 

Even if the law is on the employer’s side, the employer may wish to consider 

other possible repercussions of restrictive employment policies in this area. An 

example of this is the Cracker Barrel restaurant chain headquartered in Tennessee.

Cracker Barrel operates a number of restaurants around the country. With no 

apparent motivating event, in 1991 the company announced that it would no longer 

employ people “whose sexual preferences fail to demonstrate normal heterosexual 

values which have been the foundation of families in our society.” Pursuant to this 

policy, Cracker Barrel summarily dismissed its gay and lesbian employees. 

After doing so, it was the subject of vigorous opposition, mainly by the gay 

and lesbian community. Many of Cracker Barrel’s restaurants were picketed and 

denounced by vocal protesters. Gays and lesbians bought stock in order to have a 

say in its policies. Cracker Barrel later revoked the policy as overreactive. Even 

though the law permitted Cracker Barrel’s actions, some employers may wish to 

avoid the controversy exhibited here, particularly if there is no pressing need to 

address the issue. In a complete about-face, in 2002, Cracker Barrel’s board of 

directors voted to include gays and lesbians in its antidiscrimination policy. 

Despite all the information in this chapter, it is still up to the employer how the 

issue of gays and lesbians in the workplace is to be handled. A word of caution 

should be given, however. If the employer decides to create a workplace inclusive 

of transgenders, gays and lesbians, he or she should be aware of the religious con-

flicts employees have alleged based on diversity policies. As    

  demonstrates, at the conclusion of the chapter, the employer 

should not trample over the rights of other employees in order to address the issue 

of diversity and avoiding liability. In    an employee was terminated for 

refusing, based on his religious objection to same-gender affinity orientation, to 

sign a workplace document pledging him to value diversity. The court agreed that 

it was wrong for the employer to terminate the employee without trying to accom-

modate his religious beliefs.    

Case
9

Case
9



Policies and decisions in the affinity orientation and gender identity area are rap-
idly evolving. The patchwork of state, federal, local, public, and private laws and 
policies we have discussed present the employer with the challenge of trying to 
do what is required for each jurisdiction, when, in fact, the requirements may be 
quite different. However, conclusions can be drawn about creating policy in the 
midst of such seeming chaos. In order to provide the maximum protection from 
liability for affinity orientation–related issues, an employer can do several things:

• Hire using only relevant, work-related criteria.

• Keep inquiries about applicants’ personal lives at a minimum, and make sure 
the information is relevant.

• Have a policy ensuring all employees respect in the workplace, and ensure that 
all employees are aware of the policy and what it means.

• No matter what the employer’s policy about and lesbians gays or transgen-
ders, in the workplace, the respect policy should protect everyone from things 
like unsolicited negative statements about immutable and other characteristics 
such as race, religion, gender, and affinity orientation.

• Take prompt action whenever there are complaints of violations of the policy or 
it sends the message that the policy is meaningless.

• Deciding what position to take on affinity orientation–related issues for policy 
purposes can be done proactively before the issue arises, or defensively to meet 
the issue when it comes about; the latter has the benefit of specificity, the for-
mer the advantage of deliberate, strategic thinking.

• Be aware of the potential impact on transgenders, gays and lesbians of workplace 
policies regarding issues like bereavement leave, benefits, bringing significant 
others to office functions, accepting personal calls during work hours, display of 
personal items at work (photos, cards, political buttons, and so forth).

• If the employer decides to institute policies inclusive of transgenders, gays and 
lesbians, ensure that they are fair and evenly handled.

LO8LO8
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      • Affinity orientation and gender identity discrimination is not protected by

Title VII. 

   • Washington, D.C.; 20 states; and hundreds of municipalities have passed pro-

tective legislation. Constitutional protection also may apply to public employ-

ees and thousands of workplaces have included affinity orientation and gender 

identity in their nondiscrimination policies.  

   • Employers in most jurisdictions have more leeway in this area to make employ-

ment decisions without regard to the same legal strictures applicable to other 

categories of employees included within Title VII.  

   • The safer approach is to base employment decisions on the person’s qualifica-

tions and fitness for the job, rather than on questionably relevant characteris-

tics about his or her personal life.    

 Chapter
Summary 
 Chapter
Summary 
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1. Applicant applies for a position with Ace Corporation. During the interview, Ace sus-

pects that applicant is gay. When asked why the suspicion, Ace says that the male 

applicant acted effeminately. Ace decides not to hire the applicant, who is otherwise 

qualified. Does the applicant have a cause of action against Ace? [   759 

F. Supp. 1543 (D. Kan. 1991).]  

    2. When the FBI learns that Mary, its FBI agent, is a lesbian, Mary is fired. Mary goes 

to an attorney to find out about the possibility of suing to get her job back. What does 

the attorney likely tell her?  

    3. As a manager, an employee comes to you and tells you that he has a hunch that one of 

the other employees is probably gay. What do you do?  

    4. Charlie, the manager, does not like it that Chester wears an earring and orders Chester 

to get rid of it or be terminated. Chester refuses. Can Charlie terminate Chester?  

    5. Employee sues employer, saying that he is being sexually harassed by gay males, who 

only harass young male employees. Does he have a cause of action? [ 

  99 F.3d 138 (4th Cir. 1996).]  

    6. Maureen brings her same-gender partner of 14 years to a company picnic. One of the 

other employees treats Maureen poorly after realizing she is a lesbian. Does Maureen 

have any recourse?  

    7. A male firefighter is diagnosed with gender dysphoria seven years after coming onto 

the force and having no negative incidents with co-workers. As he begins to exhibit 

a more feminine demeanor, he begins to have administrative troubles, which he attri-

butes to his failing to conform to gender stereotypes. Does he have a cause of action 

under Title VII? [   378 F.3d 566 (6th Cir. 2004).]  

    8. A female assistant at a hair salon is terminated. She brings suit under Title VII, alleg-

ing that it is because she is a lesbian whose overall appearance is more male than 

female. The employer counters that the termination was due to poor performance; 

there was no dress code, and the employee was allowed to wear her hair in a Mohawk 

cut as long as it was styled by someone at the salon. Is the employee likely to win? 

[   398 F.3d 211 (2d Cir. 2005).]  

    9. Employee was designated male at birth and on her driver’s license, but considered 

herself a woman. When she used both the male and female bathrooms at work, her 

employer asked her to supply a letter from her doctor indicating her gender. Her attor-

ney wrote saying that she was not entirely male or female, and was, instead, inter-

sexed. Employer tells employee she can only use the men’s restroom. If the employee 

had not notified the employer that she was intersexed, and possibly within Title VII, 

would employer be held liable for discrimination? [   337 F. 

Supp. 2d 996 (N.D. Ohio 2003).]  

   10. Employee is harassed by a male co-worker, who makes repeated statements to him 

in the men’s locker room such as “your hands are so soft—what are you doing after 

work?” and “why don’t you come strip for me?” Employee complains to management. 

Does management have to respond? [   85 Fair Empl. 

Prac. Cas. (BNA) 90 (N.D. Ill. 2001).]    

 Chapter-End 
Questions 
 Chapter-End 
Questions 
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1.  Also included in this general discussion are persons of bi-gender affinity orientation and 

transgenders. Since workplace issues generally stem from exercise of their same-gender 

component, they are not specifically delineated here separately except as necessary, and, 

for convenience only, are generally referred to as gays and lesbians. However, because of 

the unique workplace issues they present, there is a later section in the chapter on transgen-

ders.   Gender identity issues also included the the intersexed (formerly hermaphordites).

    2.     517 U.S. 620 (1996).   

Case 1

Case 2

Case 3

Case 4

Case 5

Case 6

Case 7

Case 8

Case 9

End NotesEnd Notes

CasesCases

    Weaver v. Nebo School District  

A schoolteacher was reprimanded when she said yes when asked by a student if she was gay. Her coach-

ing job was taken away and a notation put in her personnel file. The court held that treating her this way 

based on affinity orientation was an unconstitutional denial of equal protection.   

       Jenkins, J.     

Case
1

 For the past nineteen years, plaintiff Wendy Weaver has 

been a teacher at Spanish Fork High School in the Nebo 

School District. Ms. Weaver, a tenured faculty member 

since 1982, teaches psychology and physical education. 

Her reputation as an educator at Spanish Fork is unblem-

ished: she has always been considered an effective and 

capable teacher, her evaluations range from good to 

excellent, and she has never been the subject of any dis-

ciplinary action. In addition to her teaching responsibili-

ties, Ms. Weaver has served as the girl’s volleyball coach 

since 1979. She has been effective in this endeavor, lead-

ing the team to four state championships. 

Unlike her teaching position, however, Ms. Weaver’s 

position as coach was not tenured. Instead, as is the 

case with all coaching positions at Spanish Fork High 

School, Ms. Weaver was hired as volleyball coach on a 

year-to-year basis. For each year she was hired as coach,

Ms. Weaver received a stipend, which in her most recent 

year of coaching was $1,500. The practice of hiring 

coaches, however, is somewhat informal. It is the policy 

of the School District that Principal Wadley has final 

decision-making authority in selecting a coach. Generally, 

Principal Wadley finds out who has an interest, selects 

a coach from the interested candidates, and notifies the 

coach that he or she has the position. No written contract 

is prepared. In practice, the coach from the previous year 

is routinely offered the position for the following year, or, 

as Principal Wadley stated, “you assign them once and 

they stay assigned until you assign someone else.” 

In the late spring and early summer of 1997,

Ms. Weaver began preparing for the upcoming school 

volleyball season—as she did in the past—by organizing 
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two summer volleyball camps for prospective team play-

ers. As usual, these camps were to be held at Spanish Fork 

High School in June and July of 1997. Ms. Weaver tele-

phoned prospective volleyball team members to inform 

them of the camp schedules. One of the calls went to a 

senior team member. During the conversation, the team 

member asked Ms. Weaver, “Are you gay?” Ms. Weaver 

truthfully responded, “Yes.” The team member then told 

Ms. Weaver that she would not play on the volleyball 

team in the fall. On July 14, 1997, the team member and 

her parents met with defendants Almon Mosher, Director 

of Human Resources for the Nebo School District, and 

Larry Kimball, Director of Secondary Education for the 

Nebo School District, and told them that Ms. Weaver told 

them that she is gay and that the team member decided 

she would not play volleyball. 

In April of 1997, Gary Weaver, Ms. Weaver’s ex-

husband and a school psychologist for the Nebo School 

District, spoke with Principal Wadley about Ms. Weaver’s

sexual orientation. In May of 1997, Nedra Call, the Cur-

riculum Coordinator for the School District, received two 

calls concerning Ms. Weaver’s “lifestyle and her actions.” 

She related the substance of these calls to defendant 

Mosher. Defendant Dennis Poulsen, Superintendent 

of the Nebo School District, also received calls about

Ms. Weaver. In addition, several adults affiliated or 

formerly affiliated with the school contacted Principal 

Wadley with comments or questions about Ms. Weaver’s

sexual orientation. Principal Wadley held a meeting 

with his two assistant principals to discuss Ms. Weaver’s 

sexual orientation. On May 22, 1997, before the phone 

conversation with Ms. Weaver, the team member and her 

mother telephoned Principal Wadley to let him know that 

the team member would not be playing volleyball because 

she was uncomfortable playing on the team knowing 

that Ms. Weaver is gay. On May 22nd, Principal Wadley 

discussed Ms. Weaver’s sexual orientation with defen-

dant Larry Kimball. Even the School Advisory Council 

wanted to discuss Ms. Weaver’s sexual orientation. 

In response to these reports, and after meeting again 

with the team member’s family on July 14, 1997, defen-

dants Mosher and Kimball discussed taking some action 

against Ms. Weaver because they felt Ms. Weaver’s com-

ments about her sexual orientation were in “violation 

of district policy.” Several days later, on July 21, 1997,

Ms. Weaver met with Principal Wadley, who informed 

her that she would not be assigned to coach volleyball 

for the 1997–98 school year. This discussion was memo-

rialized in a letter to Ms. Weaver dated the same day 

but sent subsequently. The following day, Ms. Weaver 

was called to a meeting at the School District office and 

presented a letter, printed on the School District letter-

head. The letter was drafted by defendant Mosher, signed 

by him and Larry Kimball, was reviewed by defendant

Dennis Poulsen, delivered to Ms. Weaver, and placed in 

her personnel file. On August 8, 1997, a similar letter 

was issued to Gary Weaver. This letter was delivered to 

Mr. Weaver and placed in his personnel file. 

Despite mounting evidence that gay males and les-

bians suffer from employment discrimination and, as 

recent events in Wyoming [the brutal murder of gay

college student Matthew Shepard] remind us, other more 

life-threatening expressions of bias, courts, including the 

Supreme Court, have not yet recognized a person’s sex-

ual orientation as a status that deserves heightened pro-

tection. The deep-seated prejudice on the part of some 

persons against the gay and lesbian community can be 

summed up in a single quote from ardent anti-gay activ-

ist and former entertainer Anita Bryant: “I’d rather my 

child be dead than be a homosexual.” See Millie Ball, 

“I’d Rather My Child Be Dead Than Homo,”  

  June 19, 1977, at 3 (quoting Ms. Bryant). To 

date, Congress has expressly prohibited employment dis-

crimination on the basis of race, religion, national origin, 

gender, age, and disability, but not sexual orientation. As 

of this year, eleven states and the District of Columbia 

offer statutory protection against discrimination on the 

basis of sexual orientation; thirty-nine states, including 

Utah, do not. 

Nevertheless, the Fourteenth Amendment of the 

United States Constitution entitles all persons to equal 

protection under the law. It appears that the plain lan-

guage of the Fourteenth Amendment’s Equal Protection 

Clause prohibits a state government or agency from 

engaging in intentional discrimination—even on the 

basis of sexual orientation—absent some rational basis 

for so doing. 

The Supreme Court has recognized that an “irratio-

nal prejudice” cannot provide the rational basis to sup-

port a state action against an equal protection challenge.

“A bare desire to harm a politically unpopular group” is 

not a legitimate state interest. Indeed, mere negative atti-

tudes, or fear, unsubstantiated by factors which are prop-

erly cognizable in [the circumstances], are not permissible 

bases for differential treatment by the government. 

Supreme Court precedent has recognized that when 

state action reflects an animus directed at a defined minor-

ity, it cannot be supported under the Equal Protection 

Clause. More recently, in    517 U.S. 620 

(1996), the Court was called upon to examine whether an 
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amendment to Colorado’s state constitution, prohibiting 

any legislation or judicial action designed to protect the 

status of a person based on sexual orientation violated the 

Fourteenth Amendment. It had no trouble finding that it 

did. In   the Court noted that under the ordinary 

deferential equal protection standard—that is, rational 

basis—the Court would “insist on knowing the relation 

between the classification adopted and the object to be 

obtained.” It is this search for a “link” between classifica-

tion and objective, noted the Court, that “gives substance 

to the Equal Protection Clause.” In    such a “link” 

was noticeably absent. Noting that the “inevitable infer-

ence” that arises from a law of this sort is that it is “born 

of animosity toward the class of persons affected,” the 

Court described the amendment as “a status-based enact-

ment divorced from any factual context from which we 

could discern a relationship to legitimate state interests.” 

The question then is whether bias concerning

Ms. Weaver’s sexual orientation furnishes a rational basis 

for the defendants’ decision not to assign her as volleyball

coach. The “negative reaction” some members of the 

community may have to homosexuals is not a proper 

basis for discriminating against them. So reasoned 

the Supreme Court in the context of race. See, e.g.,

  347 U.S. 483 (1954) 

(declaring that racial school segregation is unconstitu-

tional despite the widespread acceptance of the practice 

in the community and in the country). If the community’s 

perception is based on nothing more than unsupported 

assumptions, outdated stereotypes, and animosity, it 

is necessarily irrational and under    and other 

Supreme Court precedent, it provides no legitimate sup-

port for the School District’s decisions. 

The record now before the court contains no job-

related justification for not assigning Ms. Weaver as 

volleyball coach. Nor have the defendants demonstrated 

how Ms. Weaver’s sexual orientation bears any rational 

relationship to her competency as teacher or coach, or 

her job performance as coach—a position she has held 

for many years with distinction. As mentioned earlier, 

it is undisputed that she was an excellent coach and 

apparently, up until the time her sexual orientation was 

revealed, the likely candidate for the position. Principal 

Wadley’s decision not to assign Ms. Weaver (a decision 

reached after consulting with the other defendants) was 

based solely on her sexual orientation. Absent some 

rational relationship to job performance, a decision not 

to assign Ms. Weaver as coach because of her sexual ori-

entation runs afoul of the Fourteenth Amendment’s equal 

protection guarantee. 

Although the Constitution cannot control prejudices, 

neither this court nor any other court should, directly or 

indirectly, legitimize them. The private antipathy of some 

members of a community cannot validate state discrimi-

nation. Because a community’s animus towards homo-

sexuals can never serve as a legitimate basis for state 

action, the defendants’ actions based on that animus vio-

late the Equal Protection Clause. Because this perceived 

negative reaction arose solely from Ms. Weaver’s sexual 

orientation, and not from her abilities as coach, it does 

not furnish a rational job-related basis for the defendants’ 

decision. Therefore, Ms. Weaver’s motion for summary 

judgment is granted as to this claim. 

In Ms. Weaver’s second equal protection claim, she 

asserts that the defendants violated her rights to equal 

protection by imposing a viewpoint and content-based 

restriction on her speech. She argues that she was prohib-

ited from discussing her sexual orientation only because 

she would have discussed her homosexuality, and points 

out that other teachers were free to discuss their hetero-

sexual orientations. 

Ms. Weaver was threatened with disciplinary action 

for discussing her intimate associations and sexual orien-

tation. At the same time, no other teacher in the School 

District was prohibited from discussing these topics. 

Indeed, as the School District conceded at the hearing, 

no similar restriction was placed on heterosexual teach-

ers at all. Clearly then, the School District wanted to 

silence Ms. Weaver’s speech because of its expected pro-

homosexual viewpoint. Such viewpoint-based restriction 

is constitutionally impermissible. 

Simple as it may sound, as a matter of fairness and 

evenhandedness, homosexuals should not be sanctioned 

or restricted for speech that heterosexuals are not like-

wise sanctioned or restricted for. Because the School 

District has not restricted other teachers in speaking out 

on their sexual orientation, the School District has not 

only violated the First Amendment, but also the Four-

teenth Amendment’s Equal Protection Clause. In such an 

instance, when an equal protection claim is based on a 

person’s exercise of a fundamental constitutional right, 

the proper standard of review is strict scrutiny—that is, 

is the restriction supported by a compelling state interest.

Because the Court has concluded that the School

District’s actions cannot be supported on any rational 

basis, the District’s actions obviously fail the strict scru-

tiny test. Ms. Weaver is granted summary judgment on 

this claim as well. 

 For the foregoing reasons, it is ordered that plain-

tiff ’s motion for summary judgment is GRANTED and
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    DeSantis v. Pacific Telephone & Telegraph Co., Inc.  
Strailey v. Happy Times Nursery School, Inc.  
Lundin and Buckley v. Pacific Tel. & Tel. Co., 
Inc.  

Gays and lesbians brought these actions claiming their employers and former employers discriminated 

against them in employment decisions because they were gay and lesbian. The Court of Appeals dis-

missed the cases, holding that Title VII does not include protection for gays and lesbians within its 

prohibition of discrimination on the basis of gender.   

       Choy, J.     

Employee Strailey, a male, was fired by the Happy Times 

Nursery School after two years as a teacher. He alleged 

he was fired because he wore a small gold ear-loop to 

school before the beginning of the school year. 

DeSantis, Boyle and Simard, all males, claimed 

that Pacific Telephone & Telegraph (PT&T) impermis-

sibly discriminated against them because they were 

gay. DeSantis alleged he was not hired when a PT&T 

supervisor concluded he was gay. Boyle was continually 

harassed by his coworkers and had to quit to preserve his 

health after only three months because his supervisor did 

nothing to alleviate this condition. Finally, Simard was 

forced to quit under similar conditions after almost four 

years of employment with PT&T, but he was harassed by 

his supervisors as well. In addition, his personnel file has 

been marked as not eligible for rehire, and his applica-

tions for employment were rejected by PT&T in 1974 and 

1976. All three alleged that PT&T officials have publicly 

stated that they would not hire gays and lesbians. EEOC 

rejected all claims for lack of jurisdiction. 

Employees argue first that the district courts erred in 

holding that Title VII does not prohibit discrimination 

on the basis of affinity orientation. They claim that in 

Case
2

prohibiting certain employment discrimination on the 

basis of “gender,” Congress meant to include discrimi-

nation on the basis of affinity orientation. They add that 

in trial they could establish that discrimination against 

such employees disproportionately affects men and that 

this disproportionate impact and correlation between 

discrimination on the basis of affinity orientation and 

discrimination on the basis of gender requires that affin-

ity orientation be considered a subcategory of the gender 

category of Title VII. 

Congress has not shown any intent other than to restrict 

the term gender to its traditional meaning. Therefore, 

this court will not expand Title VII’s application in the 

absence of Congressional mandate. The manifest purpose 

of Title VII’s prohibition against gender discrimination in 

employment is to insure that men and women are treated 

equally, absent a bona fide relationship between the quali-

fications for the job and the person’s gender. Based on 

similar readings of the legislative history and the principle 

that “words used in statutes are to be given their ordinary 

meaning,” the EEOC has concluded “that when Congress 

used the word ‘sex’ in Title VII, it was referring to a per-

son’s ‘gender’ and not to ‘sexual practices.” EEOC Dec. 

defendants’ motion is DENIED; that the School District 

shall remove the letters from plaintiff ’s personnel file; the 

School District is directed to offer the plaintiff the Spanish

Fork High School girl’s volleyball coaching position for 

the 1999–2000 school year; and the School District pay 

damages to the plaintiff in the sum of $1,500. 

      Case Questions 
1. What would you have done if you had been the school 

administrator receiving calls in this situation?  

2. Do you think the school was correct in ignoring the 

teacher’s r ecord?  

3. Does it make a difference that this matter did not arise 

at the teacher’s instigation, but in response to a ques-

tion f rom a  s tudent? E xplain.       
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No. 76-75 (1976) Employment Practice Guide (CCH) 

section 6495 at 4266. We conclude that the prohibition 

against gender discrimination does not include same gen-

der affinity orientation. 

Employees further argue that recent decisions deal-

ing with disproportionate impact require that discrimina-

tion against gays and lesbians fall within the purview of 

Title VII. They contend that recent decisions like  

     establish that any employment crite-

rion that affects one gender more than the other violates 

Title VII. They quote from    at 431, that “what is 

required by Congress is the removal of artificial, arbi-

trary and unnecessary barriers to employment when the 

barriers operate invidiously to discriminate on the basis 

of racial or other impermissible classifications.” They 

claim that they can prove that discrimination against 

gays and lesbians disproportionately affects males both 

because of the greater likelihood of an employer discov-

ering males with such orientation compared to females 

similarly situated. 

Assuming that the employees can otherwise sat-

isfy the requirements of   we do not believe that 

  can be applied to extend Title VII protection to 

those in employees’ position. In finding that the dispro-

portionate impact of educational tests on blacks violated 

Title VII when they were not job related, the Supreme 

Court in    sought to effectuate a major congres-

sional purpose in enacting Title VII: protection of blacks 

from employment discrimination. Our objective is to 

ascertain the congressional intent and give effect to the 

legislative will. Congress did not intend to protect affin-

ity orientation and has repeatedly refused to extend such 

protection. Employees now ask us to employ the dispro-

portionate impact decisions as an artifice to “bootstrap” 

Title VII protection for this group under the guise of pro-

tecting men generally. 

This we are not free to do. Adoption of this boot-

strap device would frustrate congressional objectives, 

not effectuate congressional goals as in    It would 

achieve by judicial “construction” what Congress did not 

do and has consistently refused to do on many occasions. 

We conclude that the   disproportionate impact 

theory may not be applied to extend Title VII protection 

to affinity orientation. 

Employees next contend that recent decisions have 

held that an employer generally may not use different 

employment criteria for men and women. They claim that 

if a male employee prefers males, he will be treated dif-

ferently from a female who prefers males. They conclude 

that the employer thus uses different employment crite-

ria for men and women and violates  

  400 U.S. 542 (1971). We must again 

reject employees’ efforts to “bootstrap” Title VII protec-

tion for their group. While we do not express approval 

of an employment policy that differentiates according to 

affinity orientation, we note that, whether dealing with 

men or women, the employer is using the same criterion: 

it will not hire or promote a person who prefers sexual 

partners of the same gender. Thus the policy does not 

involve different decisional criteria for the genders. 

Employees argue that EEOC has held that discrimi-

nation against an employee because of the race of the 

employee’s friends may constitute discrimination based 

on race in violation of Title VII. They contend that analo-

gously discrimination because of gender of the employee’s

sexual partner should constitute discrimination based on 

gender. They have not, however, alleged that the employers

have policies of discriminating against employees 

because of the gender of their friends. That is, they do 

not claim that the employers will terminate anyone with 

male (or female) friends. They claim instead that the 

employees discriminate against employees who have a 

certain type of relationship—i.e., a same-gender affinity 

orientation—with certain friends. As noted earlier, that 

relationship is not protected by Title VII. Thus, assuming 

it would violate Title VII for an employer to discriminate 

against employees because of the gender of their friends, 

the employees’ claims do not fall within the purported 

rule. AFFIRMED. 

      Case Questions 
1. The court said that the employer was discriminat-

ing against the parties because of their choice of 

sexual partners. Notwithstanding the way the issue 

has historically been treated, does this seem to be a 

valid basis for judging an applicant for employment? 

Explain.

2. Do you agree with the parallels that the parties 

attempted to draw between race discrimination and 

discrimination on the basis of affinity orientation? 

Discuss.

3. What do you think of the employees’ argument that 

Title VII should be interpreted to include affinity ori-

entation since it can be shown that affinity orientation 

discrimination has a disproportionate impact on men 

and is, essentially, a type of gender discrimination? 

Explain.
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    Williamson v. A. G. Edwards & Sons, Inc.  

A gay black male who wore makeup to work brought suit alleging his dismissal was illegally based on race 

in violation of Title VII of the Civil Rights Act of 1964. The court disagreed and held for the employer. 

       Per Curiam     

Employee Williamson worked for the employer from 

November 1979 until May 1985 when he was discharged 

for his disruptive and inappropriate conduct at work. 

Williamson alleged that his supervisor, Bruce Morgan, 

falsely accused him of disrupting the workflow by con-

tinuing to discuss the details of his gay lifestyle in the 

workplace and harassing another employee, and that 

similarly situated white employees who behaved as he 

did were not disciplined. The lower court found that the 

employee’s complaint and deposition clearly indicated 

that Williamson believed he had been treated differently 

because of his affinity orientation and not his race. On 

appeal Williamson argues that the lower court erred in 

failing to consider his allegations that similarly situated 

white employees working in the same department as Wil-

liamson, were not harassed or terminated as he had been. 

 Title VII does not prevent discrimination on the basis 

of affinity orientation.  

608 F.2d 327 (9th Cir. 1979). Although employee stated 

that he believed he was treated differently because he was 

black, he failed to allege facts sufficient to establish that 

other similarly situated white employees were treated

Case
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differently. He did not claim that the other white employees

who also allegedly were gay behaved as he did in openly 

discussing their lives while at work, but only compared 

his behavior in that regard to the behavior of other het-

erosexuals. Although he alleged he was reprimanded for 

wearing makeup at work while two other white males, 

allegedly gay, were only reprimanded for wearing

jewelry, there is no indication in the record that the other 

two men wore any makeup. Accordingly, we AFFIRM. 

      Case Questions 
1. How would you have handled this issue if you had 

been the manager?  

2. Do you accept the argument that, if things were as the 

employee alleged, it was racial discrimination?  

3. What do you think of the court saying the employee 

openly discussed details of his gay lifestyle at work? 

Does this appear to unfairly presume that gays dis-

cuss only sex? Explain. What if this simply meant he 

discussed, as did other employees, who he went out 

with o ver t he w eekend?       

    Oncale v. Sundowner Offshore Services, Inc.  

Employee sued for sexual harassment under Title VII after being harassed by his co-workers. For the first 

time, the U.S. Supreme Court dealt with the question of whether there can be a sexual harassment claim 

under Title VII if the harassers and the harassee are the same gender. The Court determined that Title 

VII’s exclusion of discrimination on the basis of affinity orientation did not prevent a cause of action for 

sexual harassment under Title VII even when the harasser and harassee are both the same gender.   

Case
4
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This case presents the question whether workplace harass-

ment can violate Title VII’s prohibition against “discri-

minat[ion] . . .because of . . . sex,” when the harasser and 

the harassed employee are of the same sex. 

Oncale was working for Sundowner Offshore

Services on a Chevron U.S.A., Inc., oil platform in the 

Gulf of Mexico. He was employed as a roustabout on 

an eight-man crew which included John Lyons, Danny 

Pippen, and Brandon Johnson. Lyons, the crane operator,

and Pippen, the driller, had supervisory authority. On 

several occasions, Oncale was forcibly subjected to sex-

related, humiliating actions against him by Lyons, Pip-

pen, and Johnson in the presence of the rest of the crew. 

Pippen and Lyons also physically assaulted Oncale in 

a sexual manner, and Lyons threatened him with rape. 

Oncale’s complaints to supervisory personnel produced 

no remedial action; in fact, the company’s Safety Com-

pliance Clerk, Valent Hohen, told Oncale that Lyons and 

Pippin “picked [on] him all the time too,” and called him 

a name suggesting homosexuality. Oncale eventually 

quit—asking that his pink slip reflect that he “voluntarily 

left due to sexual harassment and verbal abuse.” When 

asked at his deposition why he left Sundowner, Oncale 

stated “I felt that if I didn’t leave my job, that I would 

be raped or forced to have sex.” The district court held 

that “Mr. Oncale, a male, has no cause of action under 

Title VII for harassment by male co-workers.” The Fifth 

Circuit affirmed. 

 Title VII of the Civil Rights Act of 1964 not only

covers “terms” and “conditions” in the narrow contrac-

tual sense, but “evinces a congressional intent to strike 

at the entire spectrum of disparate treatment of men and 

women in employment.” “When the workplace is perme-

ated with discriminatory intimidation, ridicule, and insult 

that is sufficiently severe or pervasive to alter the condi-

tions of the victim’s employment and create an abusive 

working environment, Title VII is violated.” 

 Title VII’s prohibition of discrimination “because

of . . . gender” protects men as well as women, and in 

the related context of racial discrimination in the work-

place we have rejected any conclusive presumption that 

an employer will not discriminate against members of his 

own race. “Because of the many facets of human motiva-

tion, it would be unwise to presume as a matter of law 

that human beings of one definable group will not dis-

criminate against other members of that group.” We hold 

today that nothing in Title VII necessarily bars a claim of 

discrimination “because of . . . gender” merely because 

the plaintiff and the defendant are of the same sex. 

Courts have had little trouble with that principle in 

cases where an employee claims to have been passed 

over for a job or promotion. But when the issue arises in 

the context of a “hostile environment” sexual harassment 

claim, the state and federal courts have taken a bewil-

dering variety of stances. Some, like the Fifth Circuit in 

this case, have held that same-gender sexual harassment 

claims are never cognizable under Title VII. Other deci-

sions say that such claims are actionable only if the plain-

tiff can prove that the harasser is homosexual (and thus 

presumably motivated by sexual desire). Still others sug-

gest that workplace harassment that is sexual in content 

is always actionable, regardless of the harasser’s gender, 

sexual orientation, or motivations. 

We see no justification in the statutory language or 

our precedents for a categorical rule excluding same-sex 

harassment claims from the coverage of Title VII. As 

some courts have observed, male-on-male sexual harass-

ment in the workplace was assuredly not the principal 

evil Congress was concerned with when it enacted Title 

VII. But statutory prohibitions often go beyond the prin-

cipal evil to cover reasonably comparable evils, and it is 

ultimately the provisions of our laws rather than the prin-

cipal concerns of our legislators by which we are gov-

erned. Title VII prohibits “discriminat[ion] . . . because 

of . . . gender” in the “terms” or “conditions” of employ-

ment. Our holding that this includes sexual harassment 

must extend to sexual harassment of any kind that meets 

the statutory requirements. 

Respondents contend that recognizing liability for 

same-gender harassment will transform Title VII into a 

general civility code for the American workplace. But 

that risk is no greater for same-gender than for opposite-

gender harassment, and is adequately met by careful 

attention to the requirements of the statute. Title VII 

       Scalia, J.     
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does not prohibit all verbal or physical harassment in 

the workplace; it is directed only at “discriminat[ion] . . . 

because of . . . gender.” We have never held that work-

place harassment, even harassment between men and 

women, is automatically discrimination because of sex 

merely because the words used have sexual content or 

connotations. “The critical issue, Title VII’s text indi-

cates, is whether members of one gender are exposed to 

disadvantageous terms or conditions of employment to 

which members of the other gender are not exposed.” 

Courts and juries have found the inference of dis-

crimination easy to draw in most male–female sexual 

harassment situations, because the challenged conduct 

typically involves explicit or implicit proposals of sexual 

activity; it is reasonable to assume those proposals would 

not have been made to someone of the same gender. The 

same chain of inference would be available to a plaintiff 

alleging same-gender harassment, if there were credible 

evidence that the harasser was homosexual. But harass-

ing conduct need not be motivated by sexual desire to 

support an inference of discrimination on the basis of 

gender. A trier of fact might reasonably find such dis-

crimination, for example, if a female victim is harassed 

in such gender-specific and derogatory terms by another 

woman as to make it clear that the harasser is motivated 

by general hostility to the presence of women in the 

workplace. 

A same-gender harassment plaintiff may also, of 

course, offer direct comparative evidence about how 

the alleged harasser treated members of both sexes in a 

mixed-gender workplace. Whatever evidentiary route the 

plaintiff chooses to follow, he or she must always prove 

that the conduct at issue was not merely tinged with 

offensive sexual connotations, but actually constituted 

“discriminat[ion] . . . because of . . . gender.” 

And there is another requirement that prevents Title VII

from expanding into a general civility code: The statute 

does not reach genuine but innocuous differences in the 

ways men and women routinely interact with members 

of the same gender and of the opposite gender. The pro-

hibition of harassment on the basis of gender requires 

neither asexuality nor androgyny in the workplace; it for-

bids only behavior so objectively offensive as to alter the 

“conditions” of the victim’s employment. “Conduct that 

is not severe or pervasive enough to create an objectively 

hostile or abusive work environment—an environment 

that a reasonable person would find hostile or abusive—

is beyond Title VII’s purview.” We have always regarded 

that requirement as crucial, and as sufficient to ensure 

that courts and juries do not mistake ordinary socializ-

ing in the workplace—such as male-on-male horseplay 

or intersexual flirtation—for discriminatory “conditions 

of employment.” 

We have emphasized, moreover, that the objec-

tive severity of harassment should be judged from the

perspective of a reasonable person in the plaintiff ’s posi-

tion, considering “all the circumstances.” In same-gender 

(as in all) harassment cases, that inquiry requires careful 

consideration of the social context in which particular

behavior occurs and is experienced by its target. A pro-

fessional football player’s working environment is not 

severely or pervasively abusive, for example, if the 

coach smacks him on the buttocks as he heads onto the 

field—even if the same behavior would reasonably be 

experienced as abusive by the coach’s secretary (male 

or female) back at the office. The real social impact of 

workplace behavior often depends on a constellation of 

surrounding circumstances, expectations, and relation-

ships which are not fully captured by a simple recitation 

of the words used or the physical acts performed. Com-

mon sense, and an appropriate sensitivity to social con-

text, will enable courts and juries to distinguish between 

simple teasing or roughhousing among members of the 

same gender, and conduct which a reasonable person 

in the plaintiff ’s position would find severely hostile or 

abusive. In light of our holding, the case is REVERSED 

and REMANDED. 

      Case Questions 
1. Do you understand why the Court allowed Oncale to 

prevail here, despite the fact that the sexual harass-

ment was between males? Explain.  

2. What about the idea of men “roughhousing” and oth-

erwise interacting with each other in ways that may 

cause claims to arise? As the employer, what would 

you do to lessen liability exposure?  

3. As an employer, how would you be able to distin-

guish between activity that is directed at an employee 

because he or she is gay or lesbian, which is not pro-

tected by Title VII, and activity that is not based on 

affinity orientation, which is protected by Title VII? 

Explain.
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    Nichols v. Azteca Restaurant Enterprises, Inc.  

Employee brought suit under Title VII for gender harassment directed toward him at work that employer did 

little to stop. The court agreed with the employee that this constituted a violation of Title VII even though the 

employee w as g ay.   

       Gould, J.     

Case
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Throughout his tenure at Azteca, Sanchez was subjected 

to a relentless campaign of insults, name-calling, and 

vulgarities. Male co-workers and a supervisor repeatedly 

referred to Sanchez in Spanish and English as “she” and 

“her.” Male co-workers mocked Sanchez for walking and 

carrying his serving tray “like a woman,” and taunted 

him in Spanish and English as, among other things, a 

“faggot” and a “f**king female whore.” The remarks 

were not stray or isolated. Rather, the abuse occurred at 

least once a week and often several times a day. 

This conduct violated company policy. Since 1989, 

Azteca has expressly prohibited sexual harassment and 

retaliation and has directed its employees to bring com-

plaints regarding such conduct directly to the attention 

of the corporate office. Upon receipt of a complaint, 

Azteca’s policy is to conduct a thorough investigation, 

the results of which are reviewed by the company’s EEO 

Board, which is then responsible for implementing an 

appropriate remedy. 

In addition to this policy, Azteca has a bilingual

(English and Spanish) training program about sexual har-

assment. This training, which all employees attend when 

hired, and annually thereafter, defines sexual harassment 

and instructs employees how to report complaints. 

Under Title VII, it is unlawful for an employer “to 

discriminate against any individual with respect to 

his compensation, terms, conditions, or privileges of 

employment, because of . . . sex.” It is by now clear that 

sexual harassment in the form of a hostile work environ-

ment constitutes sex discrimination. 

To prevail on his hostile environment claim, Sanchez

was required to establish a “pattern of ongoing and per-

sistent harassment severe enough to alter the conditions 

of employment.” To satisfy this requirement, Sanchez 

needed to prove that his workplace was “both objectively 

and subjectively offensive, one that a reasonable person 

would find hostile or abusive, and one that the victim 

in fact did perceive to be so.” In addition,Sanchez was 

required to prove that any harassment took place “because 

of sex.” The district court ruled against Sanchez on each 

of these elements, concluding that: (1) Sanchez’s work-

place was not objectively hostile; (2) Sanchez did not 

perceive his workplace to be hostile; and (3) the alleged 

conduct did not occur because of sex. We disagree with 

each of these conclusions and, where applicable, the 

clearly erroneous findings upon which they are based. 

Having reviewed the record, we hold that a reasonable 

man would have found the sustained campaign of taunts, 

directed at Sanchez and designed to humiliate and anger 

him, sufficiently severe and pervasive to alter the terms 

and conditions of his employment. Indeed, even Azteca 

does not contend otherwise on appeal. 

Assuming that a reasonable person would find a 

workplace hostile, if the victim “does not subjectively 

perceive the environment to be abusive, the conduct has 

not actually altered the conditions of the victim’s employ-

ment, and there is no Title VII violation.” We must deter-

mine whether Sanchez, by his conduct, indicated that the 

alleged harassment was “unwelcome.” 

The district court concluded that the frequent verbal 

abuse was not unwelcome. Although the court made no 

factual finding directly on point, its determination may 

have been influenced by its findings that: (1) Sanchez 

made no complaint of sexual harassment to Serna, or 

anyone else from the corporate office; (2) Sanchez never 

sought mental health treatment; and (3) Sanchez engaged 

in horseplay with his male co-workers. We see the evi-

dence another way. 

The first of these findings by the district court, which 

forms the crux of Azteca’s appeal, is clearly erroneous. 

It is undisputed that in May 1995 Sanchez told Serna, in 

considerable detail, about the fact and nature of the ver-

bal abuse. Sanchez also complained to the Southcenter

general manager and an assistant manager, though in 
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less detail. That Sanchez complained about the frequent, 

degrading verbal abuse supports our conclusion that the 

conduct was unwelcome, as does Sanchez’s unrebutted 

testimony to that effect. We hold that Sanchez perceived 

his workplace to be hostile. 

Nor do the other potentially relevant findings noted 

above—that Sanchez never sought mental health treat-

ment, and that he engaged in horseplay with some of his 

harassers—warrant a different result. As to the first, the 

scope of Title VII is not limited to conduct that affects a 

victim’s psychological well-being. As to the second, the 

fact that not all of Sanchez’s interactions with his harass-

ers were hostile does not mean that none of them was. 

As any sensible person would, Sanchez drew a distinction 

between conduct he perceived to be objectionable, and 

conduct that was not. He viewed horseplay as “male bond-

ing” and excluded it from his hostile environment claim; 

he viewed relentless verbal affronts as sexual harassment, 

and sought legal recourse for that conduct. And, in com-

plaining to Serna about the verbal abuse, he demonstrated 

a subjective belief that he was being harassed. 

Sexual harassment is actionable under Title VII to 

the extent it occurs “because of ” the employee’s gender. 

Sanchez asserts that the verbal abuse at issue was based 

upon the perception that he is effeminate and, therefore, 

occurred because of gender. In short, Sanchez contends 

that he was harassed because he failed to conform to a 

male stereotype. 

At its essence, the systematic abuse directed at

Sanchez reflected a belief that Sanchez did not act as a 

man should act. Sanchez was attacked for walking and 

carrying his tray “like a woman”—i.e., for having femi-

nine mannerisms. Sanchez was derided for not having 

sexual intercourse with a waitress who was his friend. 

Sanchez’s male co-workers and one of his supervisors 

repeatedly reminded Sanchez that he did not conform to 

their gender-based stereotypes, referring to him as “she” 

and “her.” And, the most vulgar name-calling directed at 

Sanchez was cast in female terms. We conclude that this 

verbal abuse was closely linked to gender. 

We hold that the verbal abuse at issue occurred because 

of gender. Because we hold that Sanchez has established 

each element of his hostile environment claim, we fur-

ther hold that the conduct of Sanchez’s co-workers and 

supervisor constituted actionable harassment under Title 

VII. AFFIRMED IN PART, REVERSED IN PART, and 

REMANDED. 

      Case Questions 
1. Title VII does not prohibit discrimination on the basis 

of affinity orientation. How would you characterize 

this case? Do you see the discrimination as being 

based on affinity orientation and thus not protected 

by Title VII, or as based on gender, and thus protected 

by Title VII?  

   2. Why do you think the managers did not address the 

employee’s c omplaints?  

   3. What would you have done differently here if you had 

been Sanchez’s manager? 

    Ulane v. Eastern Airlines, Inc.  

A male airline pilot underwent a gender change operation and became a female. After being terminated 

by the airline, he brought suit. The court upheld the termination, concluding that the matter was not 

protected by Title VII. 

       Wood, J.     

Employee, Ulane, became a licensed pilot in 1964 serving 

in the U.S. Army from that time until 1968 with a record 

of combat missions in Viet Nam for which he received 

the Air Medal with eight clusters. Upon discharge in 

1968, Ulane began flying for Eastern. With Eastern he 

progressed from Second to First Officer, and also served 

as a flight instructor, logging over 8,000 flight hours. 

Case
6

Ulane was diagnosed a transgender in 1979. Trans-

genderism is a condition that exists when a physiologi-

cally normal person experiences discomfort or discontent 

about nature’s choice of his or her gender and prefers to 

be the other gender. This discomfort is generally accom-

panied by a desire to utilize hormonal, surgical, and civil 

procedures to allow the individual to live in his or her 
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preferred gender role. The diagnosis is appropriate only 

if the discomfort has been continuous for at least two 

years, and is not due to a mental disorder such as schizo-

phrenia. This is to be distinguished from homosexuals 

who are sexually attracted to persons of the same gender 

and transvestites, who are generally male heterosexuals 

who cross-dress, i.e., dress as females, for sexual arousal 

rather than social comfort. Both homosexuals and trans-

vestites are content with the gender into which they were 

born. 

Ulane explains that although embodied as a male, 

from early childhood she felt like a female. She first 

sought psychiatric and medical assistance in 1968 while 

in the military. Later she began taking female hormones 

as part of her treatment, and eventually developed breasts 

from the hormones. In 1980 she underwent “gender reas-

signment surgery” and afterwards was issued a revised 

birth certificate indicating she was female and the FAA 

certified her for flight status as a female. Eastern was 

not aware of Ulane’s transgenderity, her hormone treat-

ments, or her psychiatric counseling until she attempted 

to return to work after her reassignment surgery. Eastern 

knew Ulane only as one of its male pilots. 

The district court found Eastern discharged Ulane 

because she was a transsexual, and that Title VII does 

not prohibit discrimination on this basis. While we do not 

condone discrimination in any form, we are constrained 

to hold that Title VII does not protect transsexuals. 

AFFIRMED. 

      Case Questions 
1. As the manager to whom Ulane reported after sur-

gery, how would you have handled this?  

   2. Why do you think Eastern terminated Ulane?  

3. What should be the significance of Ulane’s prior flight 

history and experience? In your view, how should it 

be analyzed with the other relevant factors here? 

    Jane Doe v. Boeing Company  

A biological male employee who was planning to have gender reassignment surgery sued his employer, 

Boeing, for employment discrimination, alleging an unaccommodated disability. He was discharged 

by Boeing for wearing “excessively” feminine attire (pink pearls) in violation of company directives. 

The Washington Supreme Court found that Boeing had done enough to reasonably accommodate the 

employee, even though it had no duty to do so under Washington’s law against discrimination. 

       Guy, J.     

Case
7

Jane Doe was hired as a Boeing engineer in 1978. At the 

time of hire, Doe was a biological male and presented 

herself as such on her application for employment. In 

1984, after years of struggling with her sexual identity, 

Doe concluded that she was a transsexual. Transsexual-

ism is also known in the psychiatric and medical com-

munities as gender dysphoria. 

Doe’s treating physician confirmed Doe’s self-

assessment and diagnosed Doe as gender dysphoric. 

In April 1984, Doe began hormone treatments, as pre-

scribed by Dr. Smith, as well as electrolysis treatments. In

December 1984, Doe legally changed her masculine 

name to a feminine name. 

In March 1985, Doe informed her supervisors, man-

agement and co-workers at Boeing of her transsexualism 

and of her intent to have gender reassignment surgery. 

Doe informed Boeing of her belief that in order to qualify 

for gender reassignment surgery, she would have to live 

full time, for 1 year, in the social role of a female. Doe 

based her belief on discussions with her treating psychol-

ogist and her physician about a treatment protocol for 

transsexuals known as the Harry Benjamin International 

Gender Dysphoria Standards (Benjamin Standards). 

Benjamin Standard 9 states: “Genital sex reassignment 

shall be preceded by a period of at least 12 months dur-

ing which time the patient lived full-time in the social 

role of the genetically other sex.” 

Upon being notified of Doe’s intentions, Boeing 

informed Doe that while Doe was an anatomical male, 

she could not use the women’s rest rooms or dress in 

“feminine” attire. Boeing informed Doe that she could 

dress as a woman at work and use the women’s rest 

rooms upon completion of her gender reassignment 

surgery. 
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While Doe was an anatomical male, Boeing permitted

Doe to wear either male clothing or unisex clothing. 

Unisex clothing included blouses, sweaters, slacks, flat 

shoes, nylon stockings, earrings, lipstick, foundation, 

and clear nail polish. Doe was instructed not to wear 

obviously feminine clothing such as dresses, skirts, or 

frilly blouses. Boeing applied its unwritten dress policy 

to all employees, which included eight other transsexuals 

who had expressed a desire to have gender reassignment 

surgery while working for Boeing. Both Doe’s psycholo-

gist and treating physician testified that what Doe was 

allowed to wear at Boeing was sufficiently feminine for 

Doe to qualify for gender reassignment surgery. 

Between June and late September 1985, Boeing 

management received approximately a dozen anony-

mous complaints regarding Doe’s attire and use of the 

women’s rest rooms. On October 25, 1985, following the 

receipt of a complaint about Doe using the women’s rest 

room, Boeing issued Doe a written disciplinary warning. 

The warning reiterated Boeing’s position on acceptable 

attire and rest room use and stated that Doe’s failure to 

comply with Boeing’s directives by November 1, 1985, 

would result in further corrective action, including

termination. During this “grace” period, Doe’s compli-

ance with Boeing’s “acceptable attire” directive was to 

be monitored each day by Doe’s direct supervisor. Doe 

was told that her attire would be deemed unacceptable 

when, in the supervisor’s opinion, her dress would be 

likely to cause a complaint were Doe to use a men’s rest 

room at a Boeing facility. No single article of clothing 

would be dispositive. Doe’s overall appearance was to 

be assessed. 

Doe’s transsexualism did not interfere with her ability 

to perform her job duties as a software engineer at Boe-

ing. There was no measurable decline in either her work 

group’s performance or in Doe’s own job performance. 

There was no testimony to indicate that Boeing’s dress 

restrictions hindered Doe’s professional development. 

On November 4, 1985, the first day Doe worked after 

the grace period, Doe wore attire that her supervisor con-

sidered acceptable. Doe responded that she was disap-

pointed that her attire was acceptable, and that she would 

“push it” the next day. By “push it,” Doe testified that she 

meant she would wear more extreme feminine attire. The 

next day, Doe came to work wearing similar attire, but 

she included as part of her outfit a strand of pink pearls 

which she refused to remove. This outfit was similar to 

one she had been told during the grace period was unac-

ceptable in that the addition of the pink pearls changed 

Doe’s look from unisex to “excessively” feminine. Doe 

was subsequently terminated from her position at Boeing 

as a result of her willful violation of Boeing’s directives. 

Doe filed a handicap discrimination action against Boe-

ing pursuant to Washington’s Law Against Discrimina-

tion (hereafter Act) RCW49.60. The trial court held that 

Doe was “temporarily handicapped” under its construc-

tion of the law. The Court of Appeals reversed, finding 

Boeing failed to accommodate Doe. We reverse the 

Court of Appeals. 

This case presents two issues for review. First, is 

Jane Doe’s gender dysphoria a “handicap” under RCW 

49.60.180? We hold that Doe’s gender dysphoria is not 

a handicap under the Act. The definition of “handicap” 

for enforcement purposes in unfair practice cases under 

RCW 49.60.180, as defined in WAC 162-22-040, requires 

factual findings of both (1) the presence of an abnormal 

condition, and (2) employer discrimination against the 

plaintiff because of that condition. While gender dys-

phoria is an abnormal condition, we hold that Doe was 

not “handicapped” by her gender dysphoria because 

Boeing did not discharge her because of that condition. 

Second, did Boeing have to provide Doe’s preferred 

accommodation under RCW 49.60.180? We hold that the 

scope of an employer’s duty to reasonably accommodate 

an employee’s abnormal condition is limited to those 

steps necessary to enable the employee to perform his or 

her job. We hold that Boeing’s actions met this standard 

and did not discriminate against Doe by reason of her 

abnormal condition. 

It is uncontested that gender dysphoria is an abnormal, 

medically cognizable condition with a prescribed course 

of treatment. Assuming the presence of an abnormal con-

dition, the next inquiry is whether the employer discrimi-

nated against the employee because of that condition. 

Boeing did not discriminate against Doe because of her 

condition. Boeing discharged Doe because she violated 

Boeing’s directives on acceptable attire, not because she 

was gender dysphoric. Doe was treated in a respectful 

way by both her peers and supervisors at Boeing. Doe’s 

supervisor consistently rated her work as satisfactory 

on her performance evaluations. While complaints were 

filed with Boeing management about Doe’s use of the 

women’s rest room, the record is void of any evidence 

that Doe suffered harassment because of her use of the 

rest room or because of her attire. 

Inasmuch as Boeing did not discharge Doe based on 

her abnormal condition but on her refusal to conform 

with directives on acceptable attire, we must turn our 
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attention to whether Boeing discriminated against Doe 

by failing to reasonably accommodate her condition of 

gender dysphoria. 

We recognize that employers have an affirmative 

obligation to reasonably accommodate the sensory, men-

tal, or physical limitations of such employees unless 

the employer can demonstrate that the accommodation 

would impose an undue hardship on the conduct of the 

employer’s business. The issue before us is whether Boe-

ing had a duty to accommodate Doe’s preferred manner 

of dress prior to her gender reassignment surgery. We 

hold that the scope of an employer’s duty to accommo-

date an employee’s condition is limited to those steps 

reasonably necessary to enable the employee to perform 

his or her job. 

Doe contends that Boeing’s dress code failed to 

accommodate her condition and thus was discriminatory. 

We disagree. The record substantially supports the trial 

court’s findings that Boeing reasonably accommodated 

Doe in the matter of dress by allowing her to wear uni-

sex clothing at work. Despite this accommodation, Doe 

determined unilaterally, and without medical confirma-

tion, that she needed to dress as a woman at her place 

of employment in order to qualify for gender reassign-

ment surgery. We find substantial support for the trial 

court’s finding that Doe had no medical need to dress as 

a woman at work in order to qualify for her surgery. 

[P]laintiff ’s experts declined to state that any particu-

lar degree of feminine dress was required in order for 

plaintiff to fulfill any presurgical requirements. In fact, 

the evidence was uncontradicted that the unisex dress 

permitted by Boeing . . . would not have precluded plain-

tiff from meeting the Benjamin Standards presurgical 

requirement of living in the social role of a woman. The 

trial court’s findings are well supported by the testimony 

of Doe’s own treating physician and psychologist, as well 

as other medical evidence. 

Doe argues, however, that the trial court’s findings on 

this point are irrelevant since Boeing did not have the 

benefit of such medical testimony prior to enforcing

its dress policy. We disagree. The trial court found that 

Boeing’s policy on accommodation of transsexuals was 

developed with input from Boeing’s legal, medical, 

personnel and labor relations departments. The Boeing 

medical department consulted with outside experts in the 

field and reviewed the literature on transsexualism. The 

trial court also held that Boeing has a legitimate business 

purpose in defining what is acceptable attire and in bal-

ancing the needs of its work force as a whole with those 

of Doe. The record supports the trial court’s findings of 

fact and conclusions of law that Boeing developed and 

reasonably enforced a dress policy which balanced its 

legitimate business needs with those of its employees. 

Doe further argues that, as a gender dysphoric, her 

perceived needs should have been accommodated. We 

disagree. The Act does not require an employer to offer 

the employee the precise accommodation he or she 

requests. Her perceived need to dress more completely 

as a woman did not impact her job performance. Doe’s 

condition had no measurable effect on either Doe’s job 

performance or her work group’s performance. That is 

not to say that Doe did not have emotional turmoil over 

the changes that were taking place in her life, but that 

turmoil did not prevent her from performing her work 

satisfactorily. Based on the record, there was no need for 

any further action by Boeing to facilitate Doe in the per-

formance of job-related tasks. 

Doe also argues that Boeing failed to accommodate 

her unique condition because its dress policy was uni-

formly applied. 

In determining what is a reasonable accommodation, 

the evaluation must begin with the job specifications and 

how those tasks are impacted by the abnormal condi-

tion. In the case of trauma or physical deterioration, the 

answers are generally apparent and the issue becomes 

one of whether the accommodation is reasonable, not 

what is the accommodation. In Doe’s case, the analysis 

is not so simple. Doe’s job performance was unchanged 

by reason of her condition. Based on the record, there 

was no accommodation that Boeing could have provided 

that would have aided Doe in the performance of her 

work. How she dressed or appeared had no impact on 

the physical or mental requirements of her employment 

responsibilities.

Doe’s gender dysphoria did not impede her ability to 

perform her engineering duties. Therefore, Boeing had 

no duty to provide any further accommodation to Doe 

beyond what it provided for all employees. REVERSED. 

      Case Questions 
1. What do you think the real problem was here? If you 

say that it was Jane trying to push too hard, explore 

what that really means. How responsible should the 

employer be for the discomfort of other employees? 

What about when the discomfort arises from long-

held beliefs based on misinformation, which soci-

ety may have taken for granted until now? Would it 

be different if the issue was race instead of affinity
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orientation (i.e., employees did not want to deal with 

employees of other races in the workplace and were 

uncomfortable doing so)? Explain.  

   2. Are you surprised that Boeing had eight other employ-

ees to deal with on this issue? Explain. Are you sur-

prised that an employer dealt with this issue with the 

depth that Boeing did? Why do you think it did so?  

   3. Doe evidently kept going to the female toilet, but it 

was the pink pearls that got her fired. Any thoughts as 

to why? Explain. 

    Alaska Civil Liberties Union v. State of Alaska  

The state of Alaska offered benefits to its employees’ spouses, but these benefits did not extend to gay 

and lesbian domestic partners. The excluded employees sued the state, alleging this exclusion of them 

from the benefits extended to other state employees was a denial of equal protection. The Alaska Supreme 

Court agreed and ordered that the benefits be extended to domestic partners of state employees.   

       Eastaugh, J.     

The State of Alaska and the Municipality of Anchorage

offer health insurance and other employment benefits to 

the spouses of their employees. These benefits are finan-

cially valuable to employees and their spouses. Only 

couples who are married are eligible to receive these 

benefits; unmarried couples are not eligible. 

The Alaska Civil Liberties Union and eighteen indi-

viduals who alleged that they comprised nine lesbian 

or gay couples (collectively, the “employees”) filed suit 

against the state and the municipality complaining that 

these benefits programs violated their right to equal 

protection under the Alaska Constitution. They alleged 

that at least one member of each same-sex couple was 

an employee or retiree of the state or the municipality, 

that the eighteen individual employees were involved in 

“intimate, committed, loving” long-term relationships 

with same-sex domestic partners, and that, as gay and 

lesbian couples, they are excluded by state law from the 

institution of marriage. Members of eight of the couples 

asserted in affidavits that they are in “committed rela-

tionships.” Their complaint alleged that because they are 

prohibited from marrying each other by Alaska Con-

stitution article I, section 25, they are ineligible for the 

employment benefits the defendants provide to married 

couples, resulting in a denial of the individual employees’

right to equal protection. 

Article I, section 25 was adopted by Alaska voters in 

1998. Commonly known as the Marriage Amendment, it 

provides: “To be valid or recognized in this State, a mar-

riage may exist only between one man and one woman.” 

Case
8

It effectively prohibits marriage in Alaska between per-

sons of the same sex. The employees consequently can-

not enter into the formal relationship—marriage—that 

the benefits programs require if the employees are to 

confer these benefits on their domestic partners. 

Put another way, the employees and their same-sex 

partners are absolutely precluded from becoming eligible 

for these benefits. Although all opposite-sex couples 

who are unmarried are also ineligible for these employ-

ment benefits, by marrying they can change the status 

that makes them ineligible. 

The employees did not challenge the Marriage 

Amendment. Instead, their complaint asked the superior 

court to declare that denying employment benefits to 

same-sex domestic partners violates, among other things, 

article I, section 1 of the Alaska Constitution, which 

states in part: “This constitution is dedicated to the prin-

ciple . . . that all persons are equal and entitled to equal 

rights, opportunities, and protection under the law.” 

The court determined that the only right at issue was 

a right to employee benefits, which it ruled was not a 

fundamental right. The court ruled that the employer 

had a legitimate interest in reducing costs, increasing 

administrative efficiency, and promoting marriage. It 

then ruled that granting benefits only to spouses of mar-

ried employees bore a fair and substantial relationship to 

those interests. 

The employees, in challenging the spousal limitations 

in the benefits programs, rely on article I, section 1 of the 

Alaska Constitution, which guarantees the right to equal 
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treatment. It states that “all persons are equal and entitled 

to equal rights, opportunities, and protection under the 

law.” Often referred to as the “equal protection clause,” 

this clause actually guarantees not only equal “protec-

tion,” but also equal “rights” and “opportunities” under 

the law. We must decide as a threshold matter whether 

the Marriage Amendment precludes challenges by same-

sex couples to government policies that discriminate 

between married and unmarried couples. 

The Alaska Constitution’s equal protection clause and 

Marriage Amendment can be harmonized in this case 

because it concerns a dispute about employment benefits. 

The Marriage Amendment effectively precludes same-

sex couples from marrying in Alaska, but it does not 

explicitly or implicitly prohibit public employers from 

offering to their employees’ same-sex domestic partners 

all benefits that they offer to their employees’ spouses. It 

does not address the topic of employment benefits at all. 

Article I, section 1 of the Alaska Constitution “man-

dates ‘equal treatment of those similarly situated’; it 

protects Alaskans’ right to non-discriminatory treatment 

more robustly than does the federal equal protection 

clause.” 

A person or group asserting an equal protection vio-

lation must demonstrate that the challenged law treats 

similarly situated persons differently. We first consider 

whether, as the municipality contends, there is no evi-

dence of differential treatment. The employees assert that 

the government treats same-sex and opposite-sex couples 

differently. The government employer argues that their 

programs differentiate on the basis of marital status, not 

sexual orientation or gender and all married employees 

can confer benefits on their spouses, and no unmarried 

employees can confer benefits on their partners. It there-

fore argues that it treats same-sex couples no differently 

than any other unmarried couples, and that there is con-

sequently no basis for an equal protection claim. 

We agree with the employees that the proper compari-

son is between same-sex couples and opposite-sex cou-

ples, whether or not they are married. The municipality 

correctly observes that no unmarried employees, whether 

they are members of same-sex or opposite-sex couples, 

can obtain the disputed benefits for their domestic part-

ners. But this does not mean that these programs treat 

same-sex and opposite-sex couples the same. Unmarried 

public employees in opposite-sex domestic relationships 

have the opportunity to obtain these benefits, because 

employees are not prevented by law from marrying their 

opposite-sex domestic partners. In comparison, public

employees in committed same-sex relationships are 

absolutely denied any opportunity to obtain these ben-

efits, because these employees are barred by law from 

marrying their same-sex partners in Alaska or having 

any marriage performed elsewhere recognized in Alaska. 

Same-sex unmarried couples therefore have no way of 

obtaining these benefits, whereas opposite-sex unmar-

ried couples may become eligible for them by marrying.

The programs consequently treat same-sex couples

differently from opposite-sex couples. 

The state argues that an intent to discriminate is, or 

should be, an essential element of a state equal protection 

claim in Alaska. Employers contend that there was no 

discriminatory intent, or evidence of animus against gays 

and lesbians. Employees respond that Alaska’s equal pro-

tection clause does not require a showing of discrimina-

tory intent. 

We need not resolve this dispute here because we 

conclude that the benefits programs are facially dis-

criminatory. When a “law by its own terms classifies 

persons for different treatment,” this is known as a facial 

classification. And when a law is discriminatory on its 

face, “the question of discriminatory intent is subsumed 

by the determination that the classification established 

by the terms of the challenged law or policy is, itself, 

discriminatory.” 

The state also asserts that the legislature “wanted to 

limit participation to that small group in a truly close rela-

tionship with the employee.” The municipality asserts that 

it decided “to limit employee benefits to a small, readily

ascertainable group of individuals closely connected to 

the employee.” If the governments were interested in 

simply saving money, the companion goal of promoting 

marriage would seem to do the opposite. As the benefits 

programs succeed in convincing couples to marry or to 

stay married, the governments have to provide benefits to 

more people. This apparent tension between cost control 

and promotion of marriage can be harmonized by more 

appropriately describing the governments’ interest in cost 

control as an interest in controlling costs by limiting ben-

efits to those people in “truly close relationships” with or 

“closely connected” to the employee. 

We assume that limiting benefit programs to those 

in truly close relationships with the employee is a legiti-

mate governmental goal. But we do not see how an abso-

lute exclusion of same-sex domestic partners from being 

eligible for benefits is substantially related to this inter-

est. Many same-sex couples are no doubt just as “truly 

closely related” and “closely connected” as any married 
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couple, in the sense of providing the same level of love, 

commitment, and mutual economic and emotional sup-

port, as between married couples, and would choose to 

get married if they were not prohibited by law from doing 

so. Although limiting benefits to “spouses,” and thereby 

excluding all same-sex domestic partners, does techni-

cally reduce costs, such a restriction fails to advance 

the expressed governmental goal of limiting benefits to 

those in “truly close relationships” with and “closely 

connected” to the employee. 

It is significant that other agencies, political subdivi-

sions, and states provide, or have provided, employment 

benefits to their employees’ same-sex domestic partners. 

The state does not dispute the employees’ contention that 

the University of Alaska does or did so and that it adopted 

qualifying criteria. Likewise, other states and municipali-

ties, including the City and Borough of Juneau, offer the 

same health benefits to domestic partners, per their eligi-

bility standards, that they offer to married couples. 

The governmental interests of cost control, admin-

istrative efficiency, and promotion of marriage are 

legitimate, but the absolute denial of benefits to public 

employees with same-sex domestic partners is not sub-

stantially related to these governmental interests. 

When the state or a political subdivision acts in this 

capacity, it is subject to the overarching principles set out 

in article I, section 1, and article XII, section 6, of the 

Alaska Constitution. Those sections guarantee all Alas-

kans “the rewards of their own industry” and require pub-

lic employment to be based on merit. Programs allowing 

the governments to give married workers substantially 

greater compensation than they give, for identical work, 

to workers with same-sex partners cut against these con-

stitutional principles yet further no legitimate goal of the 

governments as public employers. However legitimate 

these programs’ broader policy goals may be, then, the 

means they employ would not be fairly and substantially 

related to furthering those goals. 

We therefore conclude that the challenged programs 

violate the individual employees’ right to equal protec-

tion of the law and the public employers’ spousal limita-

tions violate the Alaska Constitution’s equal protection 

clause. VACATE and REMAND. 

      Case Questions 
1. Does the court’s reasoning make sense to you? 

Explain.

2. As an employer, would you have known that if the 

Alaska constitution prohibited a denial of equal pro-

tection and rights that this meant you could not extend 

benefits to gay and lesbian couples? Explain.  

3. From an employer’s point of view, did it make sense 

to you for the state to argue that not extending ben-

efits to gay and lesbian couples would save money, 

if, at the same time, the ability by heterosexuals to 

be married in order to be able to qualify for benefits 

could mean, theoretically, that all heterosexual state 

employees would marry so they could have benefits? 

Explain.

    Buonanno v. AT&T Broadband, LLC  

Employee was terminated for refusing to sign a workplace document containing language that he would 

“value” diversity, under the employer’s diversity policy. His refusal was based on his religion reject-

ing homosexuality. The employee sued the employer for terminating him without trying to reasonably 

accommodate the employee’s religious belief or practice. The court sided with the employee.   

       Krieger, J.     

Buonanno is a Christian who believes that the Bible is 

divinely inspired. He attempts to live his life in accordance 

with its literal language. Because the Bible requires that he 

treat others as he would like to be treated, Buonanno val-

ues and respects all other AT&T employees as individuals. 

Case
9

He never has nor would he discriminate against another 

employee due to differences in belief, behavior, back-

ground, or other attribute. However, his religious beliefs 

prohibit him from approving, endorsing, or esteeming 

behavior or values that are repudiated by Scripture. 
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In January 2001, AT&T promoted a new “Employee 

Handbook” that addressed “How We Work: Employee 

Guidelines” and “Doing What’s Right: Business Integ-

rity & Ethics Policies.” AT&T maintains a “Certification 

Policy,” which provides that “each AT&T Broadband 

employee must sign and return the Acknowledgment of 

Receipt and Certificate of Understanding form indicat-

ing that you have received a copy of the handbook and 

the AT&T Code of Conduct and that you will abide by 

our employment policies and practices.” The parties 

agree that one of the “employment policies and prac-

tices” to which Buonanno was required to adhere is 

AT&T’s “Diversity Policy.” The Handbook, however, 

does not contain a single policy clearly denoted as such; 

instead, it contains numerous references in various loca-

tions to AT&T’s philosophy and goals with regard to 

diversity in the workplace. The parties’ references to a 

“Diversity Policy” appear to be primarily referring to a 

section of the Handbook entitled “A Summary of Our 

Business Philosophy,” a subsection of which is entitled 

“Diversity.” It reads as follows: 

The company places tremendous value on the fresh, 

innovative ideas and variety of perspectives that 

come from a diverse workplace. Diversity is neces-

sary for a competitive business advantage—and the 

company is competing for customers in an increas-

ingly diverse marketplace. To make diversity work to 

our advantage, it’s our goal to build an environment 

that:

• Respects and values individual differences.  

  • Refl ects the communities we serve.  

  •  Promotes employee involvement in decision

making.

•  Encourages innovation and differing perspectives 

in problem solving.  

•  Allows our diverse employee population to con-

tribute richly to our growth.

We want to create a team that is diverse, commit-

ted and the most talented in America. To that end, 

AT&T Broadband has a “zero tolerance” policy 

toward any type of discrimination, harassment, or 

retaliation in our company. Each person at AT&T 

Broadband is charged with the responsibility to 

fully recognize, respect and value the differences 

among all of us. This is demonstrated in the way 

we communicate and interact with our customers, 

suppliers and each other every day.   

There was no uniform understanding at AT&T as to 

what comprised the company’s “Diversity Policy,” or, 

more importantly, what an employee was required to do 

or not do to comply with it. Buonanno questioned the 

meaning of the third sentence in the second paragraph 

of the Diversity Philosophy, which reads “Each person 

at AT&T Broadband is charged with the responsibility

to fully recognize, respect and value the differences 

among all of us.” (The Court will hereinafter refer to this 

phrase as “the challenged language.”) He believed that 

some behavior and beliefs were deemed sinful by Scrip-

ture, and thus, that he could not “value”—that is hold in 

esteem or ascribe worth to—such behavior or beliefs with-

out compromising his own religious beliefs. Buonanno

was fully prepared to comply with the principles underly-

ing the Diversity Philosophy; he recognized that individ-

uals have differing beliefs and behaviors and he would 

not discriminate against or harass any person based on 

that person’s differing beliefs or behaviors. However, he 

could not comply with the challenged language insofar as 

it apparently required him to “value” the particular belief 

or behavior that was repudiated by Scripture. Accord-

ingly, if the challenged language literally required him to 

do so, he could not sign the Certificate of Understanding, 

agreeing to “abide by” such language. 

No AT&T representative explored or explained the 

intended meaning (or any of the various interpretations) 

of the challenged language to Buonanno. No AT&T 

employee inquired as to the particulars of Buonan-

no’s concerns, sought to devise ways to accommodate

Buonanno’s religious beliefs, or reassured him that the 

challenged language did not require him to surrender his 

religious beliefs. At all relevant times, Buonanno was 

presented with a choice between accepting the language 

of the Handbook without any additional clarification and 

signing the Certificate, or losing his employment. 

AT&T’s Diversity Philosophy reflects a legitimate 

and laudable business goal. The Court accepts AT&T’s 

contention that allowing employees to strike piecemeal 

portions of the Handbook or Certification could pose an 

undue hardship on its business, making uniform appli-

cation of company policies much more difficult. Nev-

ertheless, had AT&T gathered more information about 

Buonanno’s concerns before terminating his employ-

ment, it may have discovered that the perceived con-

flict between his beliefs and AT&T’s policy was not an 

actual conflict at all, or that if a true conflict existed, it 

was possible to relieve that conflict with a reasonable 

accommodation.
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Had [Human Resources Manager] Batliner sought 

more details about Buonanno’s concerns, rather than 

steadfastly insisting that he had to agree with the ambig-

uous “Diversity Policy” to retain his job, she would have 

discovered that, but for the challenged language, Buon-

anno agreed with the entirety of the Handbook, including 

the Diversity Philosophy, the non-discrimination policy, 

and all other aspects of AT&T’s policies and practices. 

His only objection was to a literal interpretation of the 

challenged language that required him to “value” par-

ticular behavior and beliefs of co-workers. Had Batliner 

followed [vice president of Human Resources for Colo-

rado operations] Davis’ instructions and engaged in a 

conversation through which she gathered information 

about Buonanno’s concerns, based on her interpretation 

of the challenged language, she would have discovered 

no actual conflict between the challenged language and 

Buonanno’s religion. If Batliner had, as directed, reported 

these findings back to Davis, based on Davis’ interpre-

tation of the challenged language, Buonanno’s religious 

beliefs would not have been in conflict with the chal-

lenged language. Had Batliner reported this informa-

tion to [Senior Vice President for Human Resources] 

Brunick, he would have observed that, like the Jewish 

employee who must recognize—but not adopt—the dif-

fering beliefs of his Muslim co-worker, the challenged 

language did not require Buonanno to actually “value” 

the particular conduct of his co-workers that he con-

sidered sinful. Had [Director of Employee Relations]

Wilson been consulted, Buonanno’s promise to re-

cognize that there were differences between what he 

believed and did and what his co-workers believed and 

did and to treat everyone with respect regardless of 

their beliefs and behavior would have been sufficient to 

accomplish the goals of the challenged language. Had 

Batliner, Davis, Brunick, or Wilson ever explained that 

they understood the challenged language to have a fig-

urative, rather than literal, meaning and listened to his 

concerns, the issue could have been resolved without any 

need for accommodation. Accordingly, AT&T has failed 

to show that it could not have accommodated Buonanno’s 

beliefs without undue hardship. 

Even assuming that—despite the testimony of

Batliner, Davis, and, at times, Brunick and Wilson—

AT&T intended that the challenged language be applied 

literally and that all employees were affirmatively required 

to ascribe value in the various beliefs and behaviors

of their co-workers, AT&T could nevertheless have 

accommodated Buonanno without suffering undue hard-

ship. Although AT&T’s Diversity Philosophy confers a 

business advantage, AT&T did not show that the literal 

application of the challenged language was necessary to 

obtain such advantage. For example, Wilson explained 

the advantages conferred by the “Diversity Policy” by 

relating an anecdote in which homosexual employees at 

American Express, sensing a need for estate-planning 

services in the gay community, proposed the creation of 

a successful new targeted product. In such example, no 

employee at American Express was required to ascribe 

any “value” to the practice of homosexuality in order to 

capitalize on the opportunity. Rather, American Express 

officials simply recognized that homosexual employees 

had a unique perspective on ways to market the com-

pany’s product. Thus, as Wilson admitted, a minor revi-

sion of the challenged language, requiring all employees 

company-wide to “fully recognize, respect and value 

that there are differences among all of us” would have 

“accomplished [AT&T’s] goals” as set forth in the 

Diversity Philosophy, without imposing any apparent 

hardship on AT&T. Whether such a change is character-

ized as clarifying AT&T’s interpretation of the existing 

Handbook language or a reasonable accommodation for 

Buonanno is irrelevant. 

AT&T violated Title VII by failing to engage in the 

required dialogue with Buonanno upon notice of his con-

cerns and by failing to clarify the challenged language to 

reasonably accommodate Buonanno’s religious beliefs. 

Accordingly, Buonanno is entitled to damages. 

      Case Questions 
1. If you were Buonanno’s manager, how would you 

have handled this situation?  

2. Think about the issue of an employee deciding not 

to accept a co-worker because of religious reasons. 

If you were the manager, how would you balance the 

two (workplace requirements versus religion)? What 

if, as in Chapter 10, the employee’s religion teaches 

him or her to hate blacks and Jews? Is it the same? 

Explain.

3. What considerations should an employer be con-

cerned with when coming up with approaches to 

promote workplace cohesion and avoidance of dis-

crimination claims? 
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  Chapter 

 Learning Objectives 

 By the time you finish studying this chapter, you should be able to: 

   Discuss the background of religious discrimination and give some

contemporary issues. 

   Give Title VII’s definition of religion for discrimination purposes. 

   Explain religious conflicts under Title VII and give examples. 

   Define religious accommodation and guidelines to its usage. 

   Define undue hardship as it allows an employer defense to religious

discrimination claims. 

   Describe religious harassment and give examples. 

   Identify the ways in which unions and religious conflicts occur. 

   List some ways in which management can avoid religious discrimination 

conflicts.  

 

10 

 Religious Discrimination 

LO1

LO2

LO3

LO4

LO5

LO6

LO7

LO8
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   Statutory Basis 

  It shall be an unlawful employment practice for an employer—  

 (1) to fail or refuse to hire or to discharge any individual, or otherwise to dis-

criminate against any individual with respect to his compensation, terms, condi-

tions, or privileges of employment, because of such individual’s . . . religion . . . or 

 (2) to limit, segregate, or classify his employees or applicants for employment 

in any way which would deprive or tend to deprive any individual of employment 

opportunities or otherwise adversely affect his status as an employee, because 

of such individual’s religion . . . [Title VII of the Civil Rights Act of 1964, as 

amended; 42 U.S.C. § 20002-2(a).] 

 Congress shall make no law respecting an establishment of religion, or prohibiting 

the free exercise thereof . . . [First Amendment to the U.S. Constitution.] 

    This Is Not Your Forefather’s Religious Discrimination 

• Grammy-winning musician Carlos Santana (“You’ve Got to Change Your Evil 

Ways”) is sued for unjust dismissal by a former personal assistant who claims 

Santana and his wife made the employee visit a chiropractor to be tested for 

his “closeness to God.” Mrs. Santana said that when prospective employees 

were being evaluated for hire, she had the chiropractor “calibrate” them, as the 

more the chiropractor “enlightened” employees through treatments, the closer 

to God they became and the better employees they become.  

• An employee sues to have the court impose an injunction allowing her to say 

“have a blessed day” in written communications to clients and customers.  

• A Starbucks server sues Starbucks for retaliation after she refuses to remove 

her Wicca symbol necklace and her hours are reduced, she is not promoted or 

transferred, and her tardiness is scrutinized.  

LO1LO1

Opening Scenarios

SCENARIO 1

Mohammed, a member of the Sikh religion, 

wears a turban as part of his religious man-

date, including at work. His supervisor tells 

him the turban makes his co-workers un-

comfortable. Must he stop  wearing it?

 SCENARIO 2

In his preemployment interview, Mosley 

stated that he would not work on Satur-

days because that is the day of his Sabbath. 

As a result, he is not hired. Is this religious 

discrimination? 

SCENARIO 3

Three months after coming to work for Steel 

Bank, Jon joins a religious group whose 

Sabbath is on Tuesdays. Members of the re-

ligion are not to work on the Sabbath. Jon 

refuses to work on Tuesdays. He is terminated. Jon 

sues the employer, alleging religious discrimination. 

The employer defends by saying that (1) Jon was 

not of this religion when he was hired, (2) Tuesday is 

not a valid Sabbath day, and (3) any religious group 

that celebrates a Sabbath on Tuesday is not a valid 

religion and the employer does not have to honor 

it. Are any of the employer' s defenses valid?

Scenario
1

Scenario
2

Scenario
3
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• An employee sues after being terminated for eating a bacon, lettuce, and 

tomato sandwich (BLT) at work, in violation of the “no pork or pork products” 

rule put in place in deference to Muslim employees and clients.  

• A Muslim trucker is fired for refusing to pick up a load of beer from a brewer 

because Muslims are forbidden from handling alcohol. In Minnesota, Muslim 

taxi drivers are facing a possible crackdown for refusing to pick up passengers 

who carry alcohol purchased at airport duty-free shops, since alcohol violates 

their r eligion.  

• General Motors wins a lawsuit by an employee who wants to form a Christian 

group at work like other affinity groups, claiming it is religious discrimination

to allow those and not the Christian one. The court held that GM had 

no religious groups, so refusal to have a Christian one was not religious 

discrimination.

• A Jewish employee alleges his co-workers call him “Jew Boy” and other slurs 

and would not stop “witnessing” to him at work about their Christian faith.  

• Pharmacists with religiously based objections to premarital sex or abortion are 

disciplined for refusing to fill prescriptions for birth control pills or the morning

after pi ll.  

• An Indiana state police officer is terminated for refusing a casino detail,

saying gambling or being around it is against his religion.  

• Employees whose religion requires them to “witness” or proselytize sue for the 

right to do so to their fellow employees in the workplace.  

• The New York Police Department is found guilty of religious discrimination 

for banning the wearing of a turban on the job by a Sikh.  

• Alabama supreme court chief justice Roy S. Moore is removed from office for 

refusing a court’s order to remove a 5,280-pound granite carving of the Ten 

Commandments from the courthouse rotunda.  

• A television producer is fired for complaining about the company including

biblical scriptures inside paycheck envelopes and promoting office Bible 

study. 

• A son sues his father, who is also his boss, alleging religious discrimination in 

that his father terminated him because the son was involved in an extramarital 

affair in violation of the father’s religious beliefs.  

• Muslim Target cashiers in Minneapolis are shifted to other jobs as a religious 

accommodation after refusing to scan pork products because it conflicts with 

their religion’s ban on pork  .

• An AT&T employee is terminated for refusing to sign a “Certificate of Under-

standing” requiring him to adhere to the company’s diversity policy, which 

conflicted with the employee’s religious beliefs about homosexuality.  

• At Hewlett-Packard, in the same situation, an employee is terminated for refus-

ing to remove biblical scriptures he placed on an overhead bin in his work-

place cubicle, hoping his gay and lesbian co-workers would see them, be hurt, 

repent, and be saved.  
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• Minnesota employees who bring their Bibles to the diversity session on working

with gays and lesbians sue their employers, saying punishing them for this was 

a violation of their constitutional rights.  

• A UPS employee sues for religious discrimination after he is fired for refusing 

to cover his dreadlocks, which he says are a part of his religion, with a cap.  

• A Race Trac Petroleum employee won $125,000 as part of a settlement when 

she was denied the right to wear a headdress to cover her dreadlocks, which 

hairstyle is worn as a sign of religious devotion.  

• An employee belonging to the World Church of the Creator that teaches that 

“all people of color are savages who should go back to Africa and the Holo-

caust never happened and if it did, Nazi Germany would have done the world a 

tremendous favor” sues his employer after being terminated for giving a news-

paper interview espousing these views. He wins.   

• A terminated Starbuck’s employee who wore a Wiccan necklace to work sues 

after her employer constantly comments on the necklace and does not treat 

employees with Christian jewelry the same way.   

The face of religious discrimination has changed dramatically in just the past 

few years. Of course, in each of these situations, the employer argued that he or 

she had a workplace policy against religious discrimination and that they never 

engaged in such discrimination. Without guidance, it can be difficult to know. 

And those were just examples of religious issues in the workplace. That doesn’t 

even include recent issues outside the workplace that also form a part of the reli-

gious landscape such as the armed forces settling a lawsuit by agreeing to add 

to the 38 existing religious symbols it permits on military burial monuments the

Wiccan pentagram symbol; the Supreme Court case challenging the pledge of 

allegiance phrase “One nation under God”; the Supreme Court’s decision on the

exhibition of Ten Commandment monuments on federal or state premises; the 

Pennsylvania Amish winning a suit allowing them to use, for safety purposes, 

retroreflective tape to outline their buggies rather than the bright orange tri-

angles, whose color and shape deeply offend their religious sensibilities; the 

University of Georgia Jewish cheerleader (one of our students) who alleged that 

the Christian cheerleading coach did not appoint her to the prestigious football

cheering squad because she did not participate in pregame prayers or attend

Bible studies held in the coach’s home; the female Muslim University of

South Florida basketball player who voluntarily resigned from the team after the 

coach refused to allow her to wear a uniform with long pants, long sleeves, and 

a head scarf in conformity with her religious dictates; or the Muslim sixth-grader 

who caused a stir in Oklahoma when she refused to remove her    the head cov-

ering required by her religion, which the school said violated its dress code. There 

are many more we could add, but one thing is for sure: religious discrimination is no 

longer the backwater issue of Title VII that it once may have been perceived to be. 

Religious discrimination has certainly come a long way from what was likely 

envisioned by our forefathers when they wrote its protection into our Constitu-

tion. As a nation of immigrants, the United States has always had a diversity of 

religions among its people. However, with the growing influx of even more types 
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Exhibit 10.1 World Religions

Group Adherents
Percent of World 

Population

Major World Religions

Christianity 2 billion 33.0%

Islam 1.3 billion 22.0

Hinduism 900 million 15.0

Buddhism 360 million  6.9

Judaism 14 million  0.4

Other Broad Religious Groupings

Chinese folk religions 225 million  4.0%

African traditional and diasporic religions 95 million  3.0

Regional and Smaller Religious Groups

Sikhism 23 million 0.34%

Spiritism 14 million 0.14

Bahaism 6 million 0.09

Jainism 4 million 0.07

Shintoism 4 million 0.07

Parsiism (Zoroastrianism) 150,000 0.01

Unaffiliated

Secular/Nonreligious/Agnostic/Atheist 850 million 16.9%

Source: www.adherents.com.

of people from around the world, each expecting the freedom of religion that 

America felt strongly enough to include in its constitution, it has changed the 

face of what many of us have come to expect when we think of religious discrimi-

nation. (See  Exhibits 10.1 , “World Religions,” and 10.2, “Major Religions and 

Denominations in the United States.”)  
Religion has unique significance in our country’s creation and development. 

In the 16th century, when the Catholic Church did not allow King Henry VIII 

to divorce his wife Catherine of Aragon and to marry Anne Boleyn, Henry 

broke with Rome. This led to the establishment of a separate national church in

England under the supreme headship of the king. Henry VIII was allowed to 

divorce Catherine (he eventually took six wives) and marry Anne, whom he 

ordered beheaded in 1536. 

The aftermath of Henry’s maneuvers was that the church became inextricably

woven with the government, and religious freedom was virtually nonexistent 
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Exhibit 10.2 Major Religions and Denominations in the United States

Top Organized Religions

Christianity 76.5%

Judaism 1.3

Islam 0.5

Buddhism 0.5

Hinduism 0.4

Unitarian Universalist 0.3

Wiccan/Pagan/Druid 0.1

Largest Denominational Families

Catholic 24.5%

Baptist 16.3

Methodist 6.8

Lutheran 4.6

Pentecostal 2.1

Presbyterian 2.7

Mormon 1.3

Nondenominational Christians 1.2

Church of Christ 1.2

Episcopal/Anglican 1.7

Assemblies of God 0.5

Congregational/United Church of Christ 0.7

Seventh Day Adventist 0.3

Source: www.adherents.com/rel_usa.htm/families.

in the government from which America was born. The right to practice religion 

freely and not be required to blindly accept the government’s state-imposed reli-

gious beliefs was a large part of what made America break away from Great

Britain and its Church of England more than a century later. 

Of course, this is only a simplified version of a very long and complex develop-

mental process for our relationship as a country with religion. But the end product 

was that, rejecting the tyranny of this state-imposed religion, religious freedom was 

included in the U.S. Constitution, and freedom of religion has since always been highly 

valued and closely held, and it has enjoyed a protected position in American law.

Title VII embodies this protection in the employment arena by prohibiting 

discrimination in employment based on religion—either its beliefs or practices. 
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While litigation on the basis of religious discrimination may not occur as fre-

quently as some of the other categories, or have as high a profile, it is just as 

important a concern for employers. The percentage of claims may seem small, but 

the more important factor is that there has been a steady increase in claims since 

1993 and an absolute spike after September 11, 2001. In its 2002 comprehensive 

litigation report covering the five-year period of fiscal years 1997 through 2001,  

the last year for which such a comprehensive report was done, EEOC stated that of 

the total suits filed, cases alleging religious discrimination comprised 4.3 percent. 

This is in stark contrast to the 30.1 percent for gender cases or the 22.2 percent for 

retaliation cases, or even the 13.5 percent for race discrimination cases. However, 

religious discrimination is no less important. It is clear that this issue has taken on 

an even more pressing note since the tragic events of September 11, 2001. Accord-

ing to EEOC, federal, state, and local fair employment practice agencies have 

documented a significant increase in the number of charges of workplace harass-

ment and discrimination claims based on national origin (with those perceived 

to be of Arab and South Asian descent being the target) and religion (Muslims, 

Sikhs). Employment discrimination claims increased by 4.5 percent from 2001 to 

2002, with much of that increase coming from ethnicity and religion after 9/11. 

In fact, in issuing a new comprehensive directive on religious discrimination for 

the EEOC Compliance Manual on July 22, 2008, EEOC noted claims of religious 

discrimination had doubled between 1992 and 2007 and that as religious pluralism 

has increased, questions about religious discrimination have increased.1

Actually, the increase in litigation involving religious issues began to pick 

up when issues of workplace activities and harassment issues surrounding reli-

gious practices became more active in the late 1980s and early 1990s with the 

rising popularity of Fundamentalist Christianity and televangelism. Many of the 

Fundamentalists,commonly referred to as “born-again Christians,” ran into trou-

ble when, as an article of faith, they attempted to share their religion with others 

in the workplace, sometimes whether the co-worker wished to have it so or not. 

On the other hand, Fundamentalists experienced trouble when they were mocked, 

teased, or otherwise singled out for their religious beliefs at work. 

These religious discrimination issues have now extended into issues surround-

ing the practices and dictates—and harassment—involving those of primarily

Middle Eastern religions. Can a Sikh be required to remove his religiously

dictated turban at work? Can a Muslim woman be terminated for wearing a reli-

giously dictated head covering? Must a Muslim employee be allowed to attend 

a midday Friday religious service or have a place provided for religion-required 

prayer five times a day? All of these issues and those mentioned at the beginning 

of the chapter have been a part of the post–September 11, 2001, landscape and 

must be addressed consistent with Title VII and other legal dictates. 

Federal and state constitutional guarantees of due process, equal protec-

tion, and freedom of religion also provide protection for federal, state, and 

local government employees. If the employer is a governmental entity, the 

employer must avoid workplace policies that have the effect of tending to estab-

lish or to interfere with the practice of the employee’s religion. In determining 

whether the employer has discriminated on the basis of religion, the court must
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sometimes first address whether even deciding the issue entangles the govern-

ment excessively in the practice of religion. Title VII is the only legislation spe-

cifically prohibiting religious discrimination in employment, and consideration 

is given to constitutional issues where necessary.

Unlike the other categories included in Title VII, there is not an absolute

prohibition against discrimination on the basis of religion. Rather, for the first 

time under Title VII, we see that a category has built into it a    duty to reason-
ably accommodate   the employee’s religious conflict unless to do so would 

cause the employer    undue hardship.    There is no such reasonable accommoda-

tion requirement for race, gender, color, or national origin, but there is under the 

Americans with Disabilities Act (ADA) as we shall see in that chapter. However, 

the nature of the accommodation in the ADA is quite different. 

To a great extent, religious organizations are exempt from the prohibitions in 

Title VII. As a general rule, they can discriminate so that, for instance, a Catholic 

church may legitimately refuse to hire a Baptist minister as its priest. Section 

703(e)(2) of Title VII states that it is not an unlawful employment practice for 

a school, college, university, or other educational institution to hire or employ 

employees of a particular religion if the institution is in whole or in substantial 

part owned, supported, controlled, or managed by a particular religion or by a reli-

gious corporation, association, or society or if its curriculum is directed toward 

the propagation of a particular religion. That is, religion is recognized as a basis 

for a BFOQ reasonably necessary to the normal operation of that particular busi-

ness or enterprise under section 703(e)(1) of Title VII. If the church has nonsec-

tarian activities such as running a day care center, bookstore, or athletic club, it 

may enjoy the same broad type of freedom to discriminate on the basis of religion 

since these activities may have religion or propagation of the religion as an inte-

gral part of their activity. Employers should be cautioned that the specific facts 

play an important role in making this determination. In    

  included at 

the end of the chapter, the court upheld the church’s termination of a janitor in the 

church-owned gym for not keeping current his church affiliation card. 

Not very long ago, it was fairly routine for employers to be nearly as adamant 

about not hiring those of certain religious faiths, such as Jews, as it was about 

not hiring people of a certain race, ethnic background, or gender. Universities 

routinely imposed quotas on the number of Jewish students they would accept, 

just as restrictive covenants in real estate contracts routinely prohibited the sale of 

property to Jews. The issue has usually been more covertly handled, but it existed 

extensively, nonetheless. Title VII was enacted to remedy such practices in the 

workplace, just as fair housing legislation now prohibits restrictive covenants. 

The more frequent basis for lawsuits today is that an employee is not hired or 

is terminated because of some religious practice that comes into conflict with 

the employer’s workplace policies. The employee may to work on a particular

day because it is the employee’s Sabbath. Or the employee may dress a certain 

way for religious reasons, or to take certain days off for religious holidays or 

observances. When it conflicts with the employer’s policies and the employee 

duty to reasonably 
accommodate
The employer’s Title 

VII duty to try to find 

a way to avoid conflict 

between workplace poli-

cies and an employee’s 

religious practices or 

beliefs.

undue hardship
Burden imposed on 

employer, by accom-

modating employee’s 

religious conflict, that 

would be too onerous 

for employer to bear.

duty to reasonably 
accommodate
The employer’s Title 

VII duty to try to find 

a way to avoid conflict 

between workplace poli-

cies and an employee’s 

religious practices or 

beliefs.

undue hardship
Burden imposed on 

employer, by accom-

modating employee’s 

religious conflict, that 

would be too onerous 

for employer to bear.

Case
1

Case
1
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refuses to attempt to accommodate the conflict, the employee is terminated and 

Title VII comes into play. 

 Frequently the employer discovers religious information through questions 

on an employment application or during a preemployment interview, either of 

which generally relates to notifying a religious figure or taking employee to a 

particular hospital in the event of on-the-job injury. To eliminate the appearance 

of illegal consideration of religion in hiring, employers should, instead, ask such 

questions after hire and then simply ask who should be notified or what hospital 

the employee prefers. 

In this chapter, we will learn what is meant by religious discrimination, what 

the duty to accommodate involves, and how far an employer can go in handling 

management considerations when religious conflict is at issue. 

In the      case, provided at the end of the 

chapter, we see one of the growing post-9/11 areas of religious conflict: employers 

accommodating religious conflicts of those practicing the Muslim faith. As men-

tioned, the number of claims in this area has increased dramatically since 9/11. 

    What Is Religion? 

Title VII originally provided no guidance as to what it meant by the word  

In the 1972 amendments to Title VII, Congress addressed the issue. In section 701, 

providing definitions for terms within Title VII, section (j) states: “The term ‘reli-

gion’ includes all aspects of religious observance and practice, as well as belief, 

unless an employer demonstrates that he is unable to reasonably accommodate 

an employee’s or prospective employee’s religious observance or practice without 

undue hardship on the conduct of the employer’s business.” 

The question frequently arises: “What if I never heard of the employee’s reli-

gion? Must I still accommodate it?” The answer is based on two considerations: 

Whether the employee’s belief is closely held and whether it takes the place of 

religion in the employee’s life. The latter requirement means that even atheism has 

been considered a “religion” for Title VII purposes. If the answer to both queries 

is yes, then the employer must accept the belief as a religious belief and attempt 

accommodation for conflicts. 

The religious belief need not be a belief in a religious deity as we generally 

know it. However, courts have determined that groups like the Ku Klux Klan are 

political, not religious, organizations, even though their members have closely 

held beliefs. The employer need not previously know of, or have heard of, or 

approve of the employee’s religion in order to be required to accommodate it for 

Title VII purposes. Also, the employer cannot question the sincerity of the belief 

merely because it appears to the employer unorthodox. In the    

  case, provided for your review, where the 

employee asserted he could not work on the Sabbath because he was a Christian 

even through he did not attend church, the Supreme Court held that the employee 

need not be a member of an organized religion at all. The case involves the Free 

Exercise Clause of the First Amendment to the U.S. Constitution, made applicable 

Case
2

Case
2

LO2LO2

Case
3

Case
3
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to the states by the Fourteenth Amendment, but the considerations are similar to 

those of Title VII. This is why in opening scenario 1,   the Sikh need not stop wearing 

his religiously mandated turban simply because other employees are “uncomfort-

able.” That is to say, they are unfamiliar with the employee’s religion and religious 

dictates and his wearing of a turban seems strange to them. 

 Perhaps the single most-asked question in this area is: “Must I accommodate 

the employee’s religious conflict if the conflict did not exist when the employee 

was hired?” The answer is yes. The duty attaches to the conflict itself, not to when 

the conflict arises. The duty to accommodate, however, is only to the extent that 

it does not cause the employer undue hardship. What constitutes undue hardship 

will be discussed shortly. 

The duty to accommodate only applies to religious    not religious 

  An employer is only required to accommodate a religious practice to the 

extent that it does not present an undue hardship on the employer, but religious 

beliefs do not have that limitation. That is, no matter how unorthodox, or even 

outrageous, an employee’s religion may seem to the employer, the employer can-

not take an adverse employment action against the employee simply because the 

employee holds that religious belief. In    

given at the end of the chapter, the employer was called upon to deal with one of 

the more unorthodox religions, one espousing racial separation much like the Ku 

Klux Klan. The court determined that the religion, unorthodox, and even as repul-

sive as it was, was required by Title VII to be treated just as any other religion.   

    Religious Conflicts 

  Workplace conflict between employee religious practices at odds with workplace 

policies is probably the most frequent type of religious discrimination case. That 

is, it is not so much that the employer dislikes a particular religion and refuses to 

hire members of that religion. Rather, it is that the employee may engage in some 

religious practice that is not perceived to be compatible with the workplace. For 

instance, the employer may have a no-beard policy, but the employee’s religion 

forbids shaving; the employer may have a policy forbidding the wearing of head-

gear, but the employee’s religion requires the wearing of some sort of head cover; 

the employer may have a policy forbidding the wearing of long hair on males, but 

the employee’s religion forbids the cutting of male hair except in certain limited 

circumstances; the employer may have a policy that all employees must work on 

Saturdays, but the employee’s religious Sabbath may be on Saturday and followers

may be forbidden to work on the Sabbath. 

In fact, sometimes the conflict comes not with the employee’s religion, but with 

that of the employer. In  Exhibit 10.3 , “The Lord at Work,” the atheist employee is 

upset at having to attend mandatory Fundamentalist Christian workplace church 

services at the manufacturing plant in which he is employed. 

As more and more employees come into the workplace who are not of the 

“traditional” religions with which an employer may be more familiar, and these 

Scenario
1

Scenario
1

Case
4

Case
4

LO3LO3
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Exhibit 10.3 The Lord at Work

MANDATORY PRAYER MEETINGS PIT 
CHRISTIAN BOSS AGAINST ATHEIST 
WORKER
Jake Townley can’t understand it—why this
atheist from Arizona complained about these 
weekly devotional meetings, why anyone would. 
It’s paid work time. Nobody’s asking him to do 
anything except show up, just like all Townley 
Manufacturing employees are required to do. The 
meetings only last half an hour. They’re harmless. 
They’ve been a Townley tradition for 25 years.

Until this Louis Pelvas came along.

Pelvas, a machinist in the Townley plant in

Arizona, objected to the prayer meetings. He filed a 

complaint of religious discrimination with the Equal 

Employment Opportunity Commission raising ques-

tions about religion in the workplace. Questions Jake 

Townley thinks the government has no right asking.

Townley is seated on one of about 50 metal fold-

ing chairs in the Townley Manufacturing Company 

workshop in Candler [Florida]. It is 7 A.M. Tuesday, 

time for the weekly devotional meeting held at this 

and five other Townley Manufacturing plants in the 

United States.

The working men file through the door slow 

and easy, the way people amble into church on 

Sundays. The preacher sits, Bible in hand, by the 

welding station. The meeting begins. A man strums 

a red electric guitar and sings: “I won’t walk with-

out Jesus and I won’t talk without Jesus . . .”

After the song, one manager speaks briefly 

about production schedules. Another manager 

talks just as quickly about safety regulations. Then 

the preacher rests his large hands on the lectern.

“Good morning,” he says. “Praise the Lord.”

He points out “Brother and Sister Townley,” the 

company owners, and speaks of their blessed mis-

sion of gospel-sharing and toolmaking. He begins 

conversationally, as if he were addressing the family 

at the dinner table, but then picks up steam. “God 

is the one that breathes in us the breath of life, 

he made us, he created us, he loves us. . . .” The 

preacher’s words rise from his belly, his voice swells. 

He cups his arms toward the ceiling. Tears moisten 

his cheeks.

The workers sit motionless, a sea of wooden 

faces. Twenty minutes pass. The preacher closes 

with a prayer. The men bow their heads.

Seconds later, the men are at their stations and 

Townley looks proud: That wasn’t so bad, now was it?

The Townleys think they have a right to keep it 

that way.

But that may not be possible. The EEOC sued 

Townley Manufacturing, charging its policy of 

requiring attendance at devotional meetings

violates Title VII of the Civil Rights Act of 1964.

Townley says the case will determine whether 

owners of private, for-profit companies can oper-

ate their businesses according to their religious 

beliefs.

The EEOC says Title VII requires employers to 

accommodate an employee’s religious beliefs and 

practices unless it presents undue hardship.

All newly hired employees must read and sign an 

employee handbook, which states that all employees

must attend weekly “non-denominational” services; 

missing them is grounds for termination. Profanity 

is also prohibited, and the handbook encourages 

employees to keep track of “how our politicians 

stand on various issues and to vote for those can-

didates who support a realistic and stable govern-

ment policy toward business.”

“We run the business according to Christian 

principles,” Townley says. “Everyone may not agree 

with it, but we feel the Lord gave us the business 

and it’s inseparable from what we do.”

Pelvas says his family never went to church. “I 

was always brought up to the fact that religion and 

politics should never enter industry.”

If he had known the meetings would start in 

Eloy [Arizona], he says, “I don’t believe I would ever 

have taken the job.”

Townley pressured the manager to comply with 

company policy, and pretty soon one atheist and a 

roomful of Hispanic Catholics got weekly doses of 

Bible readings. Pelvas asked to be allowed to work, 

instead, but was told to show up, even if he didn’t 

pay attention.

Pelvas acquiesced. He listened to music from an 

ear plug attached to a radio. Sometimes he read. 



516 Part Two 

employees have an expectation of being accommodated in accordance with the 

law, employers will need to learn to effectively handle the religious differences 

that arise. The religious conflicts serving as the basis for discrimination claims 

have become more and more fascinating over the years. Recent conflicts have 

included such diverse situations as employees with dreadlocks claiming religious 

discrimination when told to wear a more conventional hairstyle; a woman suing 

for religious discrimination because her religion does not allow her to wear men’s 

clothing (ie., pants), but her employer banned the wearing of loose-fitting cloth-

ing such as skirts and dresses because they might get caught in the metal-fabri-

cating factory’s machinery and present a safety hazard; a Jehovah’s Witness who 

sued Chi-Chi’s Mexican Restaurant for religious discrimination after being fired 

for not adhering to Chi-Chi’s policy of all employees singing birthday songs to 

patrons on their birthday because the policy conflicted with her religion, which 

does not observe personal birthdays, believing they arise out of pagan celebra-

tions; an employee refusing to answer the telephone with the hotel’s required 

“happy holidays” greeting during the Christmas season, claiming her religious 

beliefs prohibited her from doing so; and a strict vegetarian bus driver who was 

fired for refusing to hand out coupons to riders for free hamburgers as part of a 

promotion between the bus company and a hamburger chain. 

The key is for an employer to make sure that the basis for the conflict is a reli-

gious one and then to try to work out an accommodation. Once the employer is 

aware of the conflict, the employer must attempt a good-faith accommodation of the 

religious conflict and the employee must assist in that attempted accommodation.

If none can be worked out and the employer has tried everything available that 

does not present an undue hardship, then the employer has fulfilled his or her 

Title VII obligation and there is no liability, even if the employee’s religious con-

flict cannot be accommodated. Of course, because of the diversity of religious 

conflicts that are possible, there is no single set of rules that can be given to

Exhibit 10.3 continued

Company business was never discussed, he says. 

Nor were the services “nondenominational.”

“It was strictly born-again services. There were 

three different preachers. All three of ’em would 

start off with what a bad person they was—alcohol,

woman chaser—and they must have seen the light 

because they’re all different now. I’m 60-some years 

old, and I haven’t seen the light yet.”

“I went along with ’em for quite a while until I 

got disgusted with the whole thing.”

The other employees wouldn’t object because 

they were afraid of being fired, Pelvas said. Besides, 

they didn’t mind “listening to some yo-yo blabber 

away as long as they’re gettin’ paid for it—I can’t 

blame ’em for that.”
Two men, two views: America means freedom 

of religion; America means freedom from religion.

Note: The EEOC decided in favor of Pelvas, 859 F.2d 610 
(9th Cir. 1988).

Source: St. Petersburg Times, April. 24, 1988, p. 1F.
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handle all religious conflicts. In      supplied for your review, 

we see this issue arise in the context of the military, where a rabbi’s wearing of the 

Jewish yarmulke head covering under his military uniform violated military dress 

regulations. The regulation was upheld by the U.S. Supreme Court. 

We chose to include this case for several reasons. First, it presents a conflict 

between religious practice (wearing a yarmulke) and work (being a member of the 

military). It also allows you to see the U.S. Supreme Court’s position on matters 

military and how they interact with Title VII and other protective legislation. As 

we are discussing Title VII, students frequently ask how the military can have the 

rules it has, which seem to be at odds with Title VII. Our answer is that the Court 

tends to view the military as being in a class all its own for most purposes. The 

military’s need for “good order,” cohesion, instant and unquestioning obedience, 

esprit de corps, morale, and other such interests as the Court discussed in the case 

usually end up with the Court deferring to the military when there are conflicts, 

for the reasons set forth in the    opi nion. 

We also wanted you to understand that the right to be free of religious dis-

crimination is not absolute. There are limitations to the right where there may be 

overriding considerations such as the military cohesion in    or the undue 

hardship on the employer under Title VII. 

Not every conflict involving religion will necessarily be a religious conflict

recognized by the law. In      included at the end of the chapter, 

the legitimate nondiscriminatory basis for termination was not deemed a reli-

gious conflict at all, even though it involved religion to an extent. In  

a member of the San Francisco Human Rights Commission, who was also a 

minister, had religious beliefs in conflict with same-gender affinity orientation 

that put him at odds with the Commission’s work in enforcing nondiscrimina-

tion laws, including on the basis of affinity orientation. The court upheld his 

termination, despite the minister’s religious beliefs, since it conflicted with the 

very purpose of his job and its duties.   

    Employer’s Duty to Reasonably Accommodate 

  Again, unlike the other categories under Title VII, the prohibition against reli-

gious discrimination is not “absolute.” An employer can discriminate against an 

employee for religious reasons if to do otherwise causes the employer undue hard-

ship. When the employer discovers a religious conflict between the employer’s 

policy and the employee’s religion, the employer’s first responsibility is to attempt 

accommodation. If accommodation is not possible, the employer can implement 

the policy even though it has the effect of discriminating against the employee on 

the basis of religion. 

The duty to reasonably accommodate is not a static concept. Due to the nature of 

religious conflicts and the fact that they can arise in all types of contexts and in many 

different ways, there is not one single action an employer must take to show that she 

or he has reasonably accommodated conflicting religious considerations. It depends 

on the circumstances and will vary from situation to situation. For example:
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• The employer owns a sandwich shop. The employer’s policy entitles employees 

to eat all the restaurant food they wish during their meal break free of charge. 

Employee’s religion does not allow eating meat. Aside from the meat used for 

sandwiches, the employer has little else, other than sandwich trimmings like 

lettuce and tomatoes. The employee alleges it is religious discrimination to 

provide the benefits of free meals that the employee cannot eat for religious 

reasons while other employees receive full free meals. The duty to accom-

modate may be as simple as the employer arranging to have peanut butter and 

jelly, eggs, or a variety of vegetables or pasta available for the employee.  

• The employer requires employees to work six days per week. An employee 

cannot work on Saturdays due to a religious conflict. The accommodation may 

be that the employee switches days with an employee who does not wish to 

work on Sundays—a day that the employee with the religious conflict is avail-

able to work.  

• Employer grocery store has a policy requiring all counter clerks to be clean-

shaven, to present the employer’s view of a “clean-cut” image to the public. 

Employee cannot shave for religious reasons. The accommodation may be 

that the employer switches the employee to a job the employee can perform 

that does not require public contact such as stocking shelves or handling 

paperwork.    

If it can be shown that the employer reasonably accommodated or attempted to 

accommodate the employee, then the employer is relieved of liability under   Title VII. 

In      supplied for your review, the court found 

the employer’s accommodation to be reasonable, but also found that the employee’s 

claim of the problematic activity of “needing” to wear an antiabortion button with a 

graphic picture of a fetus on it was not based on religious requirements. 

If an accommodation cannot be found, as    

  demonstrates, the employer’s duty is discharged. The    case,

which is provided at the conclusion of the chapter, involved an employee who 

was terminated for not working on Saturday, his Sabbath, but the court upheld the 

termination because it found that the employer accommodating the employee’s 

religious conflict would have caused the employer undue hardship. This case is the 

basis for opening scenarios 2 and 3.     The important factor is to attempt an accom-

modation rather than simply dismissing the conflict without even trying to do so. 

Even where an employee’s activity is religiously based, it need not be accom-

modated if doing so presents real problems for the employer. In the very inter-

esting      case, included at the end of the 

chapter, the employee believed it to be her religious duty to write letters to her co-

workers telling them what she  perceived as their religious shortcomings. When 

one letter led to an employee’s wife thinking he had an affair, the court refused 

to find a basis for accommodation, even though the employee claimed she was 

doing what her religion dictated she do.   
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  Employee’s Duty to Cooperate in Accommodation 

The U.S. Supreme Court has held that, in attempting to accommodate the employee, 

all that is required is that the employer attempt to make a reasonable accommoda-

tion. If one can be made, then any reasonable accommodation will do and it need not 

necessarily be the most reasonable accommodation or the one the employee wants. 

The employee also must be reasonable in considering accommodation alternatives. 

In         provided for your review, the employer 

attempted to accommodate the employee’s religious belief involving wearing long 

hair, in violation of the employer’s hair length policy, but the employee refused to 

compromise. The employer’s only alternative may involve demoting or even terminat-

ing the employee, depending on the circumstances. This is not forbidden if all other 

alternatives present the employer with an undue hardship. EEOC and the courts will 

look to the following factors in determining whether the employer has successfully 

borne the burden of reasonably accommodating the employee’s religious conflict:

   • Whether the employer made an attempt at accommodation.  

  • The size of the employer’s workforce.  

  • The type of job in which the conflict is present.  

  • The employer’s checking with other employees to see if anyone was willing to 

assist in the accommodation.  

  • The cost of accommodation.  

  • The administrative aspects of accommodation.    

Each factor will be considered and weighed as appropriate for the circum-

stances. If on balance the employer has considered the factors appropriate for the 

employer’s particular circumstances and accommodation was not possible, there 

is usually no liability for religious discrimination.   

    What Constitutes Undue Hardship? 

Just as reasonable accommodation varies from situation to situation, so, too, does 

what constitutes undue hardship. There are no set rules about what constitutes 

undue hardship since each employer operates under different circumstances. 

What may be hardship for one employer may not be for another. What constitutes 

an undue hardship is addressed by EEOC and courts on an individual basis. 

It is clear, however, that the undue hardship may not be a mere inconvenience 

to the employer. EEOC has provided guidelines as to what factors it will consider 

in deciding whether the employer’s accommodation would cause undue hardship.  2

Such factors include

   • The nature of the employer’s workplace.  

  • The type of job needing accommodation.  
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  • The cost of the accommodation.  

  • The willingness of other employees to assist in the accommodation.  

  • The possibility of transfer of the employee and its effects.  

  • What is done by similarly situated employers.  

  • The number of employees available for accommodation.  

• The burden of accommodation on the union (if any).    

The factors are similar to those used to determine if the employer has rea-

sonably accommodated. Generally speaking, EEOC’s interpretation of what con-

stitutes undue hardship and reasonable accommodation has been more stringent 

than the interpretation of undue hardship by the courts. However, since EEOC’s 

guidelines are simply guidelines (through strong, well-respected ones) and thus 

not binding, and court decisions are, employers must look to the interpretation by 

courts in their own jurisdictions. Courts have found, among other things, that it 

would be an undue hardship if an employer had to violate the seniority provision 

of a valid collective bargaining agreement, to pay out more than a “de minimis” 

cost (in terms of money or efficiency) to replace a worker who has religious con-

flicts, or to force other employees who do not wish to do so to trade places with 

the employee who has a religious conflict. The U.S. Supreme Court’s determina-

tion of what constitutes undue hardship was established in    

 which still stands today. As you can see, after reviewing the case at the 

end of the chapter, it did not place a very heavy burden on the employer.   

  Religion as a BFOQ 

  Title VII permits religion to be a bona fide occupational qualification if it is rea-

sonably necessary to the employer’s particular normal business operations. It also 

specifically permits educational institutions to employ those of a particular reli-

gion if they are owned in whole or in substantial part by a particular religion. In 

  included at the end of the chapter, the court 

looked at whether a historically Jesuit university could have Jesuit membership as a 

BFOQ for philosophy professors.  Exhibit 10.4 , “Catholic Bishops Split on Women 

Priests,” discusses the issue of being male as a BFOQ for being a Catholic priest. 

      Religious Harassment 

One of the most active areas under religious discrimination lately has been reli-

gious harassment. Several factors have come together and caused many employees

to decide that expressing their religious views in some way in the workplace is 

something they are compelled to do, either by their religious dictates or their own 

interpretation of them. 

 For instance, employees may feel they must, or wish to, display crosses or 

other religious artifacts at work, display religious tracts on their desk or pass them 

out to co-workers, hold Bible or other religious study groups during the workday, 
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Exhibit 10.4 Catholic Bishops Split on Women Priests

In this piece, the use of gender as a BFOQ for a 

religious position is under discussion; more particu-

larly, whether women can be ordained as priests in 

the Catholic church. The exhibit gives you some 

idea of the varying points of view on the subject, 

all of which would be considered internal religious 

affairs, and, thus, off limits to the use of Title VII.

DOCUMENT ON WOMEN’S ROLE IN 
CHURCH, SOCIETY REJECTED
WASHINGTON—Nine years of sharp debate and 

soul searching over the ordination of women priests 

ended Wednesday as the United States’ Roman 

Catholic bishops rejected a controversial statement 

on the role of women in society and the church.

On a 137–110 vote, 53 short of the required 

two-thirds of eligible voters needed for passage, 

the prelate sealed a tumultuous chapter in the his-

tory of the American church over the ordination of 

women.

But it did not close the book on the debate over 

admitting women to the priesthood.

While the letter, which was repeatedly revised, 

strongly reaffirmed the church’s ancient tradition of 

an all-male priesthood, many advocates of wom-

en’s ordination said the mere fact that the bishops 

were debating the issue was a victory.

Some bishops stressed that the vote against 

the letter was not a vote against banning women 

priests.

Those bishops, including Cardinal Joseph

Bernardin of Chicago, said the missive was rejected 

because it was either too insensitive in dealing with 

the subject of women’s ordination, or too weak 

in advancing a rationale for upholding a male 

priesthood.

Others said the letter had strayed from the 

bishops’ original intent to address pressing social 

concerns affecting women, such as sexism and 

domestic violence, and had become too political 

and divisive.

It marked the first time that a proposed pastoral

letter, an authoritative teaching of bishops, had 

been defeated in the United States.

The letter’s defeat came on the eve of the

Episcopal Church’s plans tonight to consecrate 

the Rev. Jane Holmes Dixon as the second woman 

bishop in its history and the third in the 70 million 

member worldwide Anglican Communion.

Last week, the Church of England—mother 

church of the Anglican Communion, which broke 

with Rome in the 16th century—voted to admit 

women to its priesthood.

Source: L. B. Stammer, Palm Beach Post, November. 
19, 1992, p. 1A. Copyright 1992, Los Angeles Times. 
Reprinted by permission.

Note: On June 29, 2002, seven women were ordained 
as Catholic priests near Passau, Germany. Less than two 
weeks later, the Vatican threatened to excommunicate 
them unless they admitted that the ceremony was invalid 
and expressed repentance. www.womenpriests.org/
called/woc_usa.htm.

preach, teach, testify, or “witness” to their co-workers in order to practice their 

religion, or engage in other such activities. As mentioned earlier, after the events 

of September 11, 2001, there was an increase in the number of claims of religious 

harassment. In one incident cited by EEOC, a Muslim employee who had experi-

enced no workplace problems before September 11, 2001, reported that afterward 

none of his co-workers would speak to him and that when they did, they referred 

to him as “the local terrorist” or “camel jockey.” This was an extremely frequent 

occurrence across the country for not only Muslims, but for anyone who even 

appeared to be of Middle Eastern descent. Unfortunately, such incidents still fre-

quently occur in the workplace. 
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An article in    reported that a survey of 743 human 

resource professionals by the Society for Human Resource Management indi-

cated that the most common religion-related issues among employees are 

employee proselytizing (20 percent), employees feeling harassed by co-workers’ 

religious expressions (14 percent), employees objecting to job duties (9 percent), 

and employees harassing co-workers for their religious beliefs (6 percent). 

This activity surrounding the issue of religious harassment is due, in part, 

to matters peripheral to workplace religious discrimination. In 1990, the U.S. 

Supreme Court rejected Native Americans’ argument that they should be permit-

ted the ritual use of the hallucenogenic drug peyote in their tribal religious cer-

emonies as a part of their First Amendment right to freedom of religion. With 

tremendous support from many quarters, in 1993 Congress passed the Religious 

Freedom Restoration Act (RFRA) in order to ensure the free exercise of religious 

practices. RFRA was an attempt to restore the previous status quo under which 

religious practices must be accommodated unless a compelling governmental 

interest can be demonstrated and advanced in the least restrictive manner. In 1997, 

the U.S. Supreme Court overturned RFRA as giving a governmental preference 

for religion, in violation of the First Amendment to the Constitution.  3

While the matter of religious practices in the workplace was not at issue in these 

cases or this legislation, the national attention and debate about it, along with a 

growing religious presence in political issues and the media, extended the religious

practices issue to the workplace by extrapolation. When the religious practices 

were challenged, religious harassment claims rose. 

Of course, with all different types of religions in the workplace, it is predictable 

that there would be religious conflicts and that those with religions considered out of 

the ordinary or with religious practices that co-workers consider extreme would be 

the subject of religious harassment. In addition, it is often the nonreligious employees

who allege they are being harassed by religious employees.  For instance, in a case 

filed by information systems manager Rosamaria Machado-Wilson of DeLand, 

Florida, the employee alleged that she was fired after less than six months on 

the job after reporting religious harassment to the human resource office of her 

employer, BSG Laboratories. According to Machado-Wilson, a simple walk to 

the coffeepot sometimes meant “weaving past prostrate, praying co-workers and 

stopping for impromptu ceremonies spoken in tongues.” She says she was forced 

to attend company prayer meetings and be baptized, employees were subjected to 

inquiries into and comments about their religious beliefs, and those found to be 

nonbelievers were fired.  4

Of course, since Title VII prohibits religious discrimination, it also prohibits

religious harassment. EEOC’s guidelines on liability for workplace harass-

ment explicitly cover religious harassment. In the wake of the RFRA situa-

tion, in 1997 President Clinton issued guidelines for the religious freedom of 

federal employees. The purpose of the guidelines is to accommodate religious 

observance in the workplace as an important national priority by striking a

balance between religious observance and the requirements of the workplace. 

Under the guidelines, employees
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• Should be permitted to engage in private religious expression in personal work 

areas not regularly open to the public to the same extent that they may engage 

in nonreligious private expression.  

• Should be permitted to engage in religious expression with fellow employees, 

to the same extent they may engage in comparable nonreligious private expres-

sion, subject to reasonable restrictions.  

• Are permitted to engage in religious expression directed at fellow employees, 

and may even attempt to persuade fellow employees of the correctness of their 

religious views. But employees must refrain from such expression when a fel-

low employee asks that it stop or otherwise demonstrates that it is unwelcome.    

In order to best prevent liability for religious harassment, employers should be 

sure to protect employees from those religious employees who attempt to pros-

elytize others who do not wish to be approached about religious matters, as well 

as to protect employees with permissible religious practices who are given a hard 

time by those who believe differently. Making sure that employees are given com-

parable opportunities to use workplace time and resources for religious practices 

if given for secular ones is also an important consideration, as otherwise it may 

appear that the employer is discriminating on the basis of religion. 

The      case, included at the end of the chapter, 

sets forth the very interesting issue of what to do when an employer’s workplace 

diversity policy is at odds with an employee’s religious beliefs, to the extent that 

the employee who opposes the policy feels harassed. The court upheld his termi-

nation after the employer posted diversity posters that included affinity orientation 

and the employee placed biblical passages on the overhead bins in his office for all 

to see with the goal of hurting gay and lesbian employees “so they would repent.” 

 Keep in mind here that as an employer, the employer gets to call the shots about 

religion in the workplace within the confines of the law. Hopefully, they are consis-

tent with law and promote workplace productivity. Employees who decide, for what-

ever reason, that they cannot abide the employer’s lawful and legal policies always 

have the choice of either toughing it out or looking for a job that presents no such 

conflict. While the employer has no right to make employees choose between their 

religion and work, where a religious conflict does not pose an undue hardship, the 

employee also has no right to dictate to the employer what workplace policies must 

be. And, of course, harassment on the basis of religion is illegal under Title VII. 

    Union Activity and Religious Discrimination 

  As the earlier   case discussed, at times the religious conflicts that arise 

between the employee and the employer are caused by collective-bargaining agree-

ment provisions, rather than by policies unilaterally imposed by the employer. It 

has been determined that, even though Title VII defines the term “religion” with 

reference to an employer having a duty to reasonably accommodate, unions are 

also under a duty to reasonably accommodate religious conflicts. 

The most frequent conflicts are requirements that employees be union mem-

bers or pay union dues. Union membership, payment of union dues, or engaging 
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One of the primary reasons employers runs into trouble in this area is because 
they simply miss realizing the religious conflict when an employee notifies them, 
or they refuse to adequately address it if they do. Many of the conflicts can be 
avoided by following a few basic rules:

• Take all employee notices of religious conflicts seriously.

• Once an employee puts the employer on notice of a religious conflict, immedi-
ately try to find ways to avoid the conflict.

• Ask the employee with the conflict for suggestions on avoiding the conflict.

• Ask other employees if they can be of assistance, but make it clear that they are 
not required to do so.

• Keep workplace religious comments and criticisms to a minimum.

• Make sure all employees understand that they are not to discriminate in any 
way against employees on the basis of religion.

• Once an employee expresses conflict based on religion, do not challenge 
the employee’s religious beliefs, though it is permissible to make sure of the 
conflict.

• Make sure undue hardship actually exists if it is claimed.

• Revisit issues such as “Christmas” bonuses and “Christmas” parties, and giv-
ing out Christmas turkeys or other gifts to see if it is more appropriate to use 
more inclusive language such as “holiday” to cover employees who do not cel-
ebrate the Christian holiday of Christmas—further, revisit the issue of whether 
all employees are being fairly covered by such policies and events.

• Revisit the issue of granting leave for religious events and make sure it does 
not favor one religion over another, such as giving employees paid leave for
Christmas but requiring them to take their own leave for other religious
holidays such as Rosh Hashana, Yom Kippur, or Ramadan.

• Make sure food at workplace events is inclusive of all employees, regardless of 
religion, such as having kosher (or at least nonpork or seafood) items for Jew-
ish employees, having alternatives to alcoholic beverages for those who do not 
drink for religious reasons, having nonpork items for Muslims, and so on. Ask-
ing employees what religious dietary limitations they have or having employ-
ees bring a dish to share is an easy way to handle this. It may seem like a small, 
bothersome thing to deal with, but for those whose religions dictate these 
things, it is very significant. These types of things help to create (or not) a work-
place that employees feel truly adheres to both the letter as well as the splrit of 
the law and this, in turn, impacts an employee’s  perception of discrimination.
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in concerted activity such as picketing and striking conflicts with some religious 

beliefs. Employees also have objected to the payment of union dues as violating

their First Amendment right to freedom of religion and Title VII’s prohibition 

against religious discrimination. Unions have claimed that applying the religious 

proscription of Title VII violates the Establishment Clause of the First Amendment 

to the U.S. Constitution, ensuring government neutrality in religious matters. 
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Courts have ruled that union security agreements requiring that employees pay 

union dues within a certain time after the effective date of their employment or 

be discharged does not violate an employee’s First Amendment rights. However, it 

violates Title VII for an employer to discharge an employee for refusal to join the 

union because of his or her religious beliefs. 

Employees with religious objections must be reasonably accommodated,

including the possibility of the alternative of keeping their job without

paying union dues. However, the union could prove undue hardship if many of 

the employees chose to have their dues instead paid to a nonunion, nonsectarian 

charitable organization chosen by the union and the employer since the impact on 

the union would not be insubstantial. 

In       5   Seventh Day Adventists who were pro-

hibited by their religion from becoming members of, or paying a service fee to, a 

union offered to pay an amount equal to union dues to a mutually acceptable charity.

The union refused and argued that to accommodate the employees violated the 

Establishment Clause ensuring governmental neutrality in matters of religion. The 

court said that the government could legitimately enforce accommodation of reli-

gious beliefs when the accommodation reflects the obligation of neutrality in the 

face of religious differences and does not constitute sponsorship, financial support, 

or active involvement of the sovereign in religious activities with which the Estab-

lishment Clause is mainly concerned. The Establishment Clause, typically applied to 

state legislation, such as in    discussed earlier, requires that the accommoda-

tion reflect a clearly secular purpose, have a primary effect that neither inhibits nor 

advances religion, and avoids excessive government entanglement with religion. 

Whether the objection under Title VII is directed toward the employer or the 

union, a government employer still has a duty to reasonably accommodate the 

employee’s religious conflict unless to do so would cause undue hardship or 

excessive entanglement with religion or violate the Establishment Clause.    

     • Employees are protected in the workplace in their right to adhere to and prac-

tice their religious beliefs, and the employer cannot discriminate against them 

on this basis unless to do so would be undue hardship on the employer.

   • The employer cannot question the acceptability of an employee’s religion or 

when or why the employee came to believe.

   • The employer should be conscious of potential religious conflicts in develop-

ing and implementing workplace policies.  

   • The prohibition on religious discrimination is not absolute, as the employer 

has only the duty to reasonably accommodate the employee’s religious conflict 

unless to do so would cause the employer undue hardship.  

   • While the employer must make a good-faith effort to reasonably accommodate 

religious conflicts, if such efforts fail, the employer will have discharged his or 

her l egal d uties u nder Title VII.    

 Chapter 
Summary 
 Chapter 
Summary 
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1. The    refused to hire Feldstein because he was not a Christian

Scientist. The newspaper said they only hired those who were of the Christian

Science religion, unless there are none qualified for a position. Is the newspaper’s 

policy legal? Explain. [         547 F. Supp. 97 (D. Mass. 1982).]  

    2. Cynthia requested a two-week leave from her employer to go on a religious pilgrimage.

The pilgrimage was not a requirement of her religion, but Cynthia felt it was a

“calling from God.” Will it violate Title VII if Cynthia’s employer does not grant 

her the leave? Explain. [         1998 WL 117864

(9th Cir. 1998).]  

    3. At the end of all her written communications, employee writes “have a blessed day.” 

One of employer’s most important clients requests that employee not do so and 

employer asks employee to stop. Employee refuses, saying it is a part of her religion.

If employee sues the employer for religious discrimination, is she likely to win? 

[   274 F.3d 470 (7th Cir. 2001).]  

    4. Employee is terminated for refusal to cover or remove his confederate flag symbols 

as requested by his employer. He sues the employer, claiming discrimination on the 

basis of his religion as a Christian and his national origin as a “Confederate Southern 

American.” Is he likely to win? [      390 

F.3d 760 (3d Cir. 2004).]  

    5. A Michigan Holiday Inn fired a pregnant employee because the “very Christian” staff 

members were very upset by her talk of having an abortion. Has the employer violated 

Title VII? [   No. 1-93-CV-379 (W.D. Mich. 1994).]  

    6. A police officer who is assigned to a casino refuses the assignment, claiming his

Baptist religion prohibits him from gambling or being around gambling. Is he legiti-

mately able to do so? [   349 F.3d 922 (7th Cir. 2003).]  

    7. Employer has a strict policy of not allowing employees with beards to work in public

contact positions. All managerial positions are public contact positions. Employer 

does not make exceptions to its policies for those with religious objections to

shaving, but it reasonably accommodates them by offering them other positions within 

the company. When employee applies for a driver position and is turned down, he sues 

employer. Does he win? [      94 F.3d 314 (7th Cir. 1996).]  

    8. Employee, a Muslim, is a management trainee at an airport car rental office. As part 

of her religious practice, employee wears a    (headscarf). She is told by her super-

visor that the   does not match the uniforms she is required to wear, so she must 

stop wearing it or be transferred to another position with less customer interaction. 

Employee was later terminated as a part of a company cutback. She sues for religious 

discrimination. Does she win? Explain. [      246 F.3d 662 (4th 

Cir. 2001) .]  

    9. A Pentecostal nurse claims she was constructively discharged after refusing to assist 

in medical procedures she considered to be abortions because of her religious beliefs. 

She was initially transferred from labor and delivery to the newborn intensive care 

unit. Employee found this unacceptable because she says she would once again be 

forced to refuse tasks that involved allowing infants to die. The hospital invited the 

employee to meet with human resources and to investigate available positions, but she 

refused. Employee says the duty to assist in an accommodation never arose because 

a transfer to any other department is not a viable option since it would require her to 

 Chapter-End 
Questions 
 Chapter-End 
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Chapter Ten 527

give up her eight years of specialized training and education and undertake retraining. 

Employee is terminated and sues for religious discrimination. Does she win? Explain. 

[     2000 U.S. App. LEXIS 

19099 (3d Cir. 2000).]  

   10. A Baptist-run home for troubled youngsters terminates an employee for being a les-

bian. Can it do so? [      186 F. Supp. 2d 

757 ( W.D. K y. 2001) .]    

   1.  http://eeoc.gov/policy/does/religion.html

2 .  29 C.F.R. § 1605.1.  

    3.     521 U.S. 507 (1997).  

4 .    Case No. 98-106601 CIDL 

(Cir. Ct., 7th Jud. Cir., Volusia County, Fla., 1998).  

   5.  648 F .2d 1239 ( 9th C ir. 1981) .  
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    Corporation of the Presiding Bishop of the Church 
of Jesus Christ of Latter-Day Saints v. Amos  

  Employee terminated from his job as a janitor in a church-owned gym brought suit for religious discrim-

ination under Title VII. The U.S. Supreme Court held that applying the religious exemption to Title VII’s 

prohibition against religious discrimination in employment to secular nonprofit activities of religious 

organization did not violate the U.S. Constitution’s Establishment Clause. That is, it is not a violation of 

Title VII for a religious employer to discriminate against employees on the basis of religion, even if the 

employees are not performing strictly religious functions. 

     White  ,   J.     

Case
1

   Section 702 of the Civil Rights Act of 1964 exempts reli-

gious organizations from Title VII’s prohibition against 

discrimination in employment on the basis of religion. 

The question presented is whether applying the exemp-

tion to the secular nonprofit activities of religious orga-

nizations violates the Establishment Clause of the First 

Amendment. The District Court held that it does. We 

reverse. 

The Deseret Gymnasium (Gymnasium) in Salt Lake 

City, Utah, is a nonprofit facility, open to the public, run 

by religious entities associated with The Church of Jesus 

Christ of Latter-day Saints (Church), an unincorporated 

religious association sometimes called the Mormon or 

LDS Church. 

Employee Mayson worked at the Gymnasium for 

some 16 years as an assistant building engineer and then 

as building engineer. He was discharged in 1981 because 

he failed to qualify for a temple recommend, that is, a 

certificate that he is a member of the Church and eligible 

to attend its temples. Temple recommends are issued 

only to individuals who observe the Church’s standards 

in such matters as regular church attendance, tithing, and 

abstinence from coffee, tea, alcohol, and tobacco. 

Mayson brought an action against the Church alleging,

among other things, discrimination on the basis of reli-

gion in violation of § 703 of the Civil Rights Act of 1964. 

The Church moved to dismiss this claim on the ground 

that § 702 shields them from liability. The employees 

contended that if construed to allow religious employers 

to discriminate on religious grounds in hiring for nonreli-

gious jobs, the exemption of § 702 violates the Establish-

ment Clause. 

It is a significant burden on a religious organization 

to require it, on pain of substantial liability, to predict 

which of its activities a secular court will consider reli-

gious. The line is hardly a bright one, and an organization 

might understandably be concerned that a judge would 

not understand its religious tenets and sense of mission. 

Fear of potential liability might affect the way an organi-

zation carried out what it understood to be its religious 

mission.

Congress’s purpose was to minimize governmental 

“interfer[ence] with the decision-making process in reli-

gions.” We agree that this purpose does not violate the 

Establishment Clause. 

The religious groups have been better able to advance 

their purposes on account of many laws that have passed 

constitutional muster. A law is not unconstitutional simply 

because it allows churches to advance religion, which is 

their very purpose. For a law to have forbidden “effects,” it 

must be fair to say that the government itself has advanced 

religion through its own activities and influence. 

The case before us involves a nonprofit activity insti-

tuted over 75 years ago in the hope that “all who assemble

here, and who come for the benefit of their health, and 

for physical blessings, [may] feel that they are in a house 

dedicated to the Lord.” Dedicatory Prayer for the Gym-

nasium. Mayson was not legally obligated to take the 

steps necessary to qualify for a temple recommend, and 

his discharge was not required by statute. We find no 

merit in his contention that § 702 “impermissibly del-

egates governmental power to religious employees and 

conveys a message of governmental endorsement of reli-

gious discrimination.” 

§ 702 is rationally related to the legitimate purpose 

of alleviating significant governmental interference with 

the ability of religious organizations to define and carry 

out their religious missions. 

It cannot be seriously contended that § 702 impermis-

sibly entangles church and state; the statute effectuates a 
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more complete separation of the two and avoids intrusive 

inquiry into religious belief. The statute easily passes 

muster. R EVERSED a nd R EMANDED.    

   Case Questions 
    1. Are you surprised at the outcome of this case? Why?  

   2. As a church employer in your religion, what reason 

would you give for requiring that the building engi-

neer be of the same religion?  

   3. Are you able to draw a bright line between excessive 

interference with church business and the govern-

ment wanting to ensure employment protection for 

all? Explain.     

Tyson v. Clarian Health Partners, Inc.  

  Employee, a Muslim, was terminated, in part, for using an empty patient room bathroom to perform her 

religiously required preprayer ablutions of washing her hands, feet, and forehead, while at work. She 

also alleged the employer failed to reasonably accommodate her praying up to three times per day at 

work as required by her religion. The court held that the employer failed to reasonably accommodate the 

employee’s religious conflict as to the ablutions, but not the prayer. 

     Hamilton  ,   J.     

   Employee Fatou Tyson, a Muslim woman, worked as a 

Patient Service Assistant at Methodist Hospital, which is 

operated by defendant Clarian Health Partners. Clarian 

fired Tyson while she was still a probationary employee 

in her first six months of employment. Tyson has sued 

Clarian under Title VII of the Civil Rights Act of 1964, 

claiming [among other things] that it failed to reasonably 

accommodate her religion. 

 Tyson is a Muslim .  Her religion calls for her to pray 

five times a day. The times at which she was required 

to pray varied somewhat over the course of her employ-

ment, but generally three of her daily prayer sessions 

coincided with her work shift at the hospital. Before 

she prayed, Tyson engaged in a religious cleaning rit-

ual known as ablution. Typically, ablution takes two to 

three minutes and involves cleaning the feet, hands, and 

forehead. 

 Title VII imposes on employers a duty to provide a 

reasonable accommodation for an employee’s religious 

beliefs and observances unless the employer can show it 

is unable to do so without undue hardship. To establish 

a   case of religious discrimination by failure 

to accommodate, a plaintiff must show that: (1) she fol-

lows a bona fide religious practice that conflicts with an 

employment requirement; (2) she brought the practice to 

the employer’s attention; and (3) the religious practice was 

the basis for an adverse employment action. The employer 

Case
2

may respond to the    case by proving either that 

it offered a reasonable accommodation that the employee 

did not accept, or that it was unable to provide a reasonable 

accommodation without undue hardship. The employer 

bears the burden of proof on these issues. An employee is 

not required to propose a specific accommodation. 

As to the prayer issue, the parties agree on the 

essential facts, which show that Clarian accommodated 

Tyson’s religious practice of prayer. Approximately a 

week into her employment with Clarian, Tyson told [her 

supervisor] Rios that she was a Muslim and would need 

to pray as many as three times during her work shift. Rios 

said that was “okay,” and he showed her the hospital’s 

two non-denominational chapels where she could pray. 

The undisputed evidence shows that Clarian offered 

and Tyson accepted a reasonable accommodation that 

enabled her to pursue her practice of prayer throughout 

the course of her employment. A reasonable accommo-

dation of an employee’s religion is one that “eliminates 

the conflict between employment requirements and reli-

gious practices.” “Title VII requires only ‘reasonable 

accommodation,’ not satisfaction of an employee’s every 

desire.” Clarian provided Tyson with several spaces in 

the hospital where she could pray and allowed her to do 

so during work hours while she was on duty. According 

to the evidence, the only limit Clarian placed on Tyson’s 

religious practice was the requirement that she notify 
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    Frazee v. Illinois Department of Employment 
Security  

Unemployment compensation was denied to an applicant who refused a temporary retail position 

because he would not work on Sundays for religious reasons. The Court held that the fact that the appli-

cant did not belong to a particular religious organization did not mean he could not claim his religious 

freedom had been abridged. 

     White  ,   J.     

   Frazee refused a temporary retail position offered him by 

Kelly Services because the job would have required him 

to work on Sunday. Frazee told Kelly that, as a Christian, 

he could not work on “the Lord’s day.” Frazee applied 

to the Illinois Department of Employment Security for 

unemployment benefits claiming there was good cause 

for his refusal to work on Sunday. His application was 

denied. Frazee appealed the denial of benefits to the 

Case
3

Department’s Board of Review, which also denied his 

claim. The Board of Review stated: “When a refusal of 

work is based on religious convictions, the refusal must 

be based upon some tenets or dogma accepted by the 

individual of some church, sect, or denomination, and 

such a refusal based solely on an individual’s personal 

belief is personal and noncompelling and does not render 

the work unsuitable.” 

Rios when she went to pray. As a matter of law, Clarian 

provided reasonable accommodation for prayer. 

The same cannot be said, however, concerning Tyson’s 

practice of ablution. At issue is the third element of the 

  test—whether Tyson has come forward with 

sufficient evidence to suggest that her practice of ablu-

tion was the basis for an adverse personnel action. 

According to Clarian, Tyson was fired because she 

accumulated three relatively serious disciplinary viola-

tions within the probationary period of her employment. 

However, one of the violations was the disputed shower 

incident where Tyson has alleged that she was performing 

ablution in the shower of an empty patient room. Tyson 

contends that, to the extent Clarian based its decision to 

terminate her on this incident, she was in effect discharged 

for engaging in a religious practice, specifically ablution. 

Clarian’s position is that regardless of Tyson’s activi-

ties in the shower, it was a serious breach of hospital 

policy for her to be using a patient room shower without 

permission for    reason. Viewing the facts in the light 

most favorable to Tyson, her religious practice of ablu-

tion was at least a factor, and more likely the decisive 

factor, in Clarian’s decision to fire her. Tyson has met her 

burden of establishing a    case that Clarian 

failed to accommodate her religiou s  pr actices. 

Clarian seems to view the Islamic practices of prayer 

and ablution as one religious practice that it reasonably 

accommodated by offering to let Tyson pray in the hospital’s

non-denominational chapels and basement. It is true that 

Tyson performed ablution in the basement and public

restrooms of the hospital, but the record also contains

evidence indicating that these venues were ill-suited for her 

needs. She testified that the sinks in public restrooms were 

too high for her to be able to wash her feet. The record is 

sparse regarding the precise practical requirements of ablu-

tion. The court does not find as a matter of law that Clarian

provided Tyson with a reasonable accommodation for her 

religious practice of ablution. In this respect, summary 

judgment on Tyson’s accommodation claim is DENIED. 

   Case Questions 
    1. Does this situation surprise you? Think about it. How 

much of your reaction is based on rejection of the situ-

ation itself, and how much is based on your discomfort 

with customs different from what you may be used to?  

   2. We had a student who confronted this situation during a 

summer internship when she walked into the bathroom 

and a Muslim employee was standing on the bathroom 

counter performing ablutions. What should be done 

about the discomfort of those not of the same religion?  

   3. As the employer, explore how you feel about having 

to accommodate religious practice differences. If your 

feelings run toward resentment, keep this in mind as 

you run into religious conflicts at work that must be 

accommodated.
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    Peterson v. Wilmur Communications, Inc.  

  Employee, a member of a religious group that believed in white supremacy, was demoted when a news-

paper article was published giving his religious views. The court held that though the employee’s belief 

was similar to groups such as the KKK, which were political groups not given protection under Title 

VII, this was a religion that required Title VII protection and employee could not be demoted simply for 

having this religious belief. 

     Adelman  ,   J.     

Case
4

   Plaintiff/employee, Christopher Lee Peterson, is a fol-

lower of the World Church of the Creator, an organiza-

tion that preaches a system of beliefs called Creativity, 

the central tenet of which is white supremacy. Creativity 

teaches that all people of color are “savage” and intent on 

“mongrelizing the White Race,” that African-Americans 

are subhuman and should be “shipped back to Africa”; 

that Jews control the nation and have instigated all wars 

in this century and should be driven from power, and 

that the Holocaust never occurred, but if it had occurred, 

Nazi Germany “would have done the world a tremendous 

favor.” 

Creativity considers itself to be a religion, but it does 

not espouse a belief in a God, afterlife, or any sort of 

supreme being. “Frequently Asked Questions about

CREATIVITY,” a publication available on the World 

Church of the Creator’s website, characterizes such 

beliefs as unsubstantiated “nonsense about angels and 

devils and gods and . . . silly spook craft” and rejects 

them in favor of “the Eternal Laws of Nature, about 

which [Creators say] the White Man does have an impres-

sive fund of knowledge.” The White Man’s Bible, one of 

Creativity’s two central texts, offers a vision of a white 

supremacist utopian world of “beautiful, healthy [white] 

people,” free of disease, pollution, fear and hunger. This 

world can only be established through the degradation 

of all non-whites. Thus, Creativity teaches that Creators 

should live their lives according to the principle that what 

To the Illinois court, Frazee’s position that he was

“a Christian” and as such felt it wrong to work on Sunday

was not enough. For a Free Exercise Clause claim to

succeed, said the Illinois Appellate Court, “the injunction 

against Sunday labor must be found in a tenet or dogma 

of an established religious sect. Frazee does not profess 

to be a member of any such sect.” 

The courts below did not question his sincerity, and 

the State concedes it. Furthermore, the Board of Review 

characterized Frazee’s views as “religious convictions,” 

and the Illinois Appellate Court referred to his refusal to 

work on Sunday as based on a “personal professed reli-

gious belief.” 

 Frazee asserted that he was a Christian, but did not 

claim to be a member of a particular Christian sect. It is also 

true that there are assorted Christian denominations that 

do not profess to be compelled by their religion to refuse 

Sunday work, but this does not diminish Frazee’s protec-

tion flowing from the Free Exercise Clause. Undoubtedly, 

membership in an organized religious denomination, 

especially one with a specific tenet forbidding members 

to work on Sunday, would simplify the problem of iden-

tifying sincerely held religious beliefs, but we reject the 

notion that, to claim the protection of the Free Exercise 

Clause, one must be responding to the commands of a 

particular religious organization. Here, Frazee’s refusal 

was based on a sincerely held religious belief. Under our 

cases, he was entitled to invoke First Amendment protec-

tion. REVERSED and REMANDED. 

   Case Questions 
    1. As the employer here, how could you stay within the 

law and still have a policy in the best interest of your 

company?  

   2. If you were Kelly Services, what would you have 

done to avoid a conflict with Frazee?  

   3. As an employer, would you be concerned about how 

you could tell when an employee had a right to be 

protected under the law and when an employee was 

simply trying to get out of work? What would you do 

about i t?       
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is good for white people is the ultimate good and what is 

bad for white people is the ultimate sin. According to The 

White Man’s Bible, the “survival” of white people must 

be ensured “at all costs.” Employee holds these beliefs 

and, in June 1998, became a “reverend” in the World 

Church of the Creator. 

In 2000, employee was employed by employer Wilmur 

Communications, Inc. as a Day Room Manager, a posi-

tion which entailed supervising eight other employees,

three of whom were not white. On Sunday, March 19, 

2000, an article appeared in the  

  discussing the World Church of the Creator, inter-

viewing employee, and describing his involvement in the 

church and beliefs. The article included a photograph 

of him holding a tee-shirt bearing a picture of Benja-

min Smith, who, carrying a copy of The White Man’s

Bible, had targeted African-American, Jewish and Asian 

people in a two-day shooting spree in Indiana and Illi-

nois before shooting himself in the summer of 1999. The 

caption under the photograph read “Rev. C. Lee Peterson 

of Milwaukee holds a T-shirt commemorating Benjamin 

Smith, who killed two people and wounded nine others 

before shooting himself in a two-day spree last summer.” 

When employee arrived at work the next day, his 

supervisor and the president of the company, Dan 

Murphy, suspended him without pay. Two days later, 

employee received a letter from Murphy demoting him 

to the position of “telephone solicitor,” a position with 

lower pay and no supervisory duties. During his six years 

of employment at Wilmur Communications, employee 

had been disciplined once for a data entry error but had 

never been disciplined for anything else. 

 Title VII makes it unlawful for an employer to “dis-

criminate against any individual with respect to his com-

pensation, terms, conditions, or privileges of employment, 

because of such individual’s . . . religion.” The statute 

defines “religion” to include “all aspects of religious 

observance and practice, as well as belief.” § 2000e(j). 

A test has emerged to determine whether beliefs are a 

religion for purposes of Title VII. Rather than define reli-

gion according to its content, the test requires the court 

should find beliefs to be a religion if they “occupy the 

same place in the life of the [individual] as an orthodox 

belief in God holds in the life of one clearly qualified.” 

To satisfy this test, the employee must show that the 

belief at issue is “‘sincerely held’ and ‘religious’ in his 

[or her] own scheme of things.” In evaluating whether a 

belief meets this test, courts must give “great weight” to 

the employee’s own characterization of his or her beliefs 

as religious. 

To be a religion under this test, a belief system need not 

have a concept of a God, supreme being, or afterlife. Courts 

also should not attempt to assess a belief’s “truth” or “valid-

ity.” So long as the belief is sincerely held and is religious 

in the employee’s scheme of things, the belief is religious 

regardless of whether it is “acceptable, logical, consistent, 

or comprehensible to others.” Once an employee establishes 

that his or her beliefs are a religion, the employee must offer 

evidence that his or her religion “played a motivating role” 

in the adverse employment action at issue. An employee 

can meet this burden by presenting direct evidence of the 

employer’s discriminatory intent, the method that employee 

has chosen here, or by the indirect method. 

The parties hotly dispute whether Creativity is a reli-

gion under Title VII. Thus, as an initial matter, I must 

determine whether employee’s beliefs are “sincerely 

held” and “religious in his own scheme of things.” 

Here, the first prong is undisputed. Employee states 

that he has “a sincere belief ” in the teachings of Cre-

ativity and employer offers no contrary evidence. Thus, 

employee meets the first prong of the test. 

The second prong is also undisputed. Employee

considers his beliefs religious and considers Creativity to 

be his religion. I must give “great weight” to that belief. 

In addition, Creativity plays a central role in employee’s 

life. Employee has been a minister in the World Church 

of the Creator for more than three years. 

Employee states that he “work[s] at putting [the 

teachings of Creativity] into practice every day.” Thus, 

all the evidence conclusively reveals that the teachings of 

Creativity are “religious” in employee’s “own scheme of 

things.” These beliefs occupy for employee a place in his 

life parallel to that held by a belief in God for believers 

in more mainstream theistic religions. Thus, Creativity 

“functions as” religion for employee. Employee has met 

his initial burden of showing that his beliefs constitute a 

“religion” for purposes of Title VII. 

Employer argues that the World Church of the Creator 

cannot be a religion under Title VII because it is similar

to other white supremacist organizations that have been 

found to be political organizations and not religions. To 

be sure, Creativity shares some of the white supremacist 

beliefs of the KKK and the National Socialist White Peo-

ple’s Party. However, the fact that employee’s beliefs can 

be characterized as political does not mean they are not 

also religious. Thus, employee could share the beliefs of 

political organizations yet still establish that his beliefs 

function as religion for him. 

Employer also argues that Creativity’s beliefs cannot 

be religious because they are immoral and unethical, and 
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    Goldman v. Weinberger  

  A member of the military, an Orthodox Jew and ordained rabbi, brought suit against the Secretary of 

Defense claiming that application of Air Force regulation to prevent him from wearing his yarmulke 

infringed upon his First Amendment freedom to exercise his religious belief. The Supreme Court held 

that the First Amendment did not prohibit a regulation that prevented the wearing of a yarmulke by a 

member of the military while on duty and in uniform. 

     Rehnquist  ,   J.     

Case
5

   Petitioner S. Simcha Goldman contends that the Free 

Exercise Clause of the First Amendment to the United 

States Constitution permits him to wear a yarmulke 

while in uniform, notwithstanding an Air Force regula-

tion mandating uniform dress for Air Force personnel. 

The military need not encourage debate or tolerate 

protest to the extent that such tolerance is required of 

the civilian state by the First Amendment; to accom-

plish its mission the military must foster instinctive 

obedience, unity, commitment, and esprit de corps. The 

essence of military service “is the subordination of the 

desires and interests of the individual to the needs of 

the service.” 

These aspects of military life do not, of course, ren-

der entirely nugatory in the military context the guaran-

tees of the First Amendment. But “within the military 

community there is simply not the same [individual] 

autonomy as there is in the larger civilian community.” In 

the context of the present case, when evaluating whether 

military needs justify a particular restriction on religiously 

motivated conduct, courts must give great deference to 

the professional judgment of military authorities concern-

ing the relative importance of a particular military inter-

est. Not only are courts “ill-equipped to determine the 

impact upon discipline that any particular intrusion upon 

military authority might have,” but the military authori-

ties have been charged by the Executive and Legislative 

Branches with carrying out our Nation’s military policy. 

“[J]udicial deference . . . is at its apogee when legisla-

tive action under the congressional authority to raise and 

support armies and make rules and regulations for their

governance is challenged.” 

EEOC regulations define religious beliefs as “moral or 

ethical beliefs as to what is right and wrong.” The EEOC 

regulation means that “religion” under Title VII includes 

belief systems which espouse notions of morality and 

ethics and supply a means of distinguishing right from 

wrong. Creativity has these characteristics. Creativity 

teaches that followers should live their lives according 

to what will best foster the advancement of white people 

and the denigration of all others. This precept, although 

simplistic and repugnant to the notions of equality that 

undergird the very non-discrimination statute at issue, is 

a means for determining right from wrong. Thus, employ-

er’s argument must be rejected. Employee has shown that 

Creativity functions as religion in his life; thus, Creativ-

ity is for him a religion regardless of whether it espouses 

goodness or ill. Employer’s argument is again rejected. 

Having established that Creativity is for employee a 

religion, the employee must offer evidence that his reli-

gion played a motivating role in the adverse employment 

action, in this case his demotion. Employee argues that 

Murphy’s letter of demotion provides direct evidence 

that he was demoted because of his religion. The letter of 

demotion from Murphy plainly states that employee was 

being demoted because of his membership in the World 

Church of the Creator and his white supremacist beliefs. 

Thus, employee’s beliefs caused employer to demote him 

and employer is, therefore, liable. 

Employee’s motion for summary judgment on the 

issue of liability must be GRANTED. Employer’s motion 

for summary judgment is DENIED.    

   Case Questions 
    1. What would you have done if you were the employer 

who saw this news article? Why?  

   2. Does the court’s decision surprise you? Explain.  

   3. If you were the employer, what would you do if the 

employee mistreated nonwhite employees in the 

workplace?
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The considered professional judgment of the Air Force 

is that the traditional outfitting of personnel in standard-

ized uniforms encourages the subordination of personal 

preferences and identities in favor of the overall group 

mission. Uniforms encourage a sense of hierarchical 

unity by tending to eliminate outward individual distinc-

tions except for those of rank. The Air Force considers 

them as vital during peacetime as during war because its 

personnel must be ready to provide an effective defense 

on a moment’s notice; the necessary habits of discipline 

and unity must be developed in advance of trouble. We 

have acknowledged that “[t]he inescapable demands of 

military discipline and obedience to orders cannot be 

taught on battlefields; the habit of immediate compliance 

with military procedures and orders must be virtually 

reflex with no time for debate or reflection.” 

To this end, the Air Force promulgated AFR 35-10, a 

190-page document, which states that “Air Force members 

will wear the Air Force uniform while performing their 

military duties, except when authorized to wear civilian 

clothes on duty.” The rest of the document describes in 

minute detail all of the various items of apparel that must 

be worn as part of the Air Force uniform. It authorizes a 

few individualized options with respect to certain pieces 

of jewelry and hairstyle, but even these are subject to 

severe limitations. In general, authorized headgear may 

be worn only out of doors. Indoors, “[h]eadgear [may] 

not be worn . . . except by armed security police in the 

performance of their duties.” A narrow exception to this 

rule exists for headgear worn during indoor religious

ceremonies. In addition, military commanders may in 

their discretion permit visible religious headgear and 

other such apparel in designated living quarters and non-

visible items generally. 

Goldman contends that the Free Exercise Clause of 

the First Amendment requires the Air Force to make an 

exception to its uniform dress requirements for religious 

apparel unless the accouterments create a “clear danger” 

of undermining discipline and esprit de corps. He asserts 

that in general, visible but “unobtrusive” apparel will 

not create such a danger and must therefore be accom-

modated. He argues that the Air Force failed to prove 

that a specific exception for his practice of wearing an 

unobtrusive yarmulke would threaten discipline. He 

contends that the Air Force’s assertion to the contrary is 

mere ipse dixit [a bare assertion], with no support from 

actual experience or a scientific study in the record, and 

is contradicted by expert testimony that religious excep-

tions to the policy are in fact desirable and will increase 

morale by making the Air Force a more humane place. 

But whether or not expert witnesses may feel that 

religious exceptions to AFR 35-10 are desirable is quite 

beside the point. The desirability of dress regulations in 

the military is decided by the appropriate military offi-

cials, and they are under no constitutional mandate to 

abandon their considered professional judgment. Quite 

obviously, to the extent the regulations do not permit 

the wearing of religious apparel such as a yarmulke, a 

practice described by Goldman as silent devotion akin to 

prayer, military life may be more objectionable for him 

and probably others. But the First Amendment does not 

require the military to accommodate such practices in the 

face of its view that they would detract from the unifor-

mity sought by the dress regulations. The Air Force has 

drawn the line essentially between religious apparel that 

is visible and that which is not, and we hold that those 

portions of the regulations challenged here reasonably 

and evenhandedly regulate dress in the interest of the mil-

itary’s perceived need for uniformity. The First Amend-

ment therefore does not prohibit them from being applied 

to Goldman even though their effect is to restrict the 

wearing of the headgear required by his religious beliefs. 

The judgment of the Court of Appeals is AFFIRMED. 

   Case Questions 
    1. Do you agree with the Court’s decision? Explain.  

2. What do you think of Goldman’s argument that wear-

ing the yarmulke will help morale? Does that seem a 

valid argument for permitting the apparel exception?  

3. Can you think of other types of clothing that people 

may want to wear as part of their religious practice 

that may present the same situation as here? Do you 

understand why it should not be permitted? Explain. 

    Lumpkin v. Jordan  

  A minister who was a member of the San Francisco Human Rights Commission was terminated after 

making public statements to the press about homosexuality being an abomination, a position at odds 

Case
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This case concerns the alleged unlawful removal of

Reverend Lumpkin from the City’s Human Rights Com-

mission (the Commission). Mayor Jordan, then Mayor of 

the City, appointed Reverend Lumpkin to serve as a member

of the Commission. At the time of his appointment, 

Reverend Lumpkin was a Baptist minister who served 

as Pastor of the Ebenezer Baptist Church. Mayor

Jordan and Reverend Lumpkin had known one another 

for over 15 years and, at the time of the appointment, 

Mayor Jordan was aware that Reverend Lumpkin was a 

Baptist minister. 

Later the   quoted Reverend 

Lumpkin as saying: “It’s sad that people have AIDS and 

what have you, but it says right there in the scripture that 

the homosexual lifestyle is an abomination against God. 

So I have to preach that homosexuality is a sin.” These 

remarks provoked a public controversy surrounding

Reverend Lumpkin’s membership on the Commission. 

After meeting with Reverend Lumpkin, Mayor Jordan

issued a press release announcing that he would not 

remove Reverend Lumpkin from the Commission. In this 

statement, Mayor Jordan stated that Reverend Lumpkin 

“has a solid and unambiguous record as a member of the 

Human Rights Commission. As a commissioner he has 

protected and advanced gay and lesbian civil rights.” 

In reaction to Mayor Jordan’s announcement, the San 

Francisco Board of Supervisors adopted a resolution 

calling for Reverend Lumpkin’s resignation or removal 

from the Commission. The resolution demanded that 

Mayor Jordan “restore public confidence in the role and 

mission of the Commission, especially with regards to 

the ability of the Commission to consider complaints and 

lead the community toward equality and respect for all 

lesbian and gay San Franciscans.” 

Reverend Lumpkin was interviewed during a live 

broadcast of a television news show,    After 

the interviewer identified Reverend Lumpkin as a mem-

ber of the Commission, he asked him if he believed homo-

sexuality to be an “abomination.” Reverend Lumpkin

replied, “Sure, I believe, I believe everything the Bible 

sayeth.” The following exchange ensued:

  “Interviewer: Leviticus also says that a man who 

sleeps with a man should be put to death. Do you 

elieve that? Reverend Lumpkin: That’s what it sayeth. 

Interviewer: Do you believe that? Reverend Lumpkin: 

That’s—I said that’s what the Book sayeth.” 

Later that day, after learning of the interview, Mayor 

Jordan asked Reverend Lumpkin to resign from the 

Commission. In a press release explaining his decision, 

Mayor Jordan stated: “While religious beliefs are consti-

tutionally protected and cannot be the grounds to remove 

anyone from elected or appointed public office, the 

direct or indirect advocacy of violence is not, cannot and 

will not be condoned by this administration. . . . On the 

grounds of religious freedom and an unblemished record 

as a Human Rights Commissioner, I have supported

Reverend Lumpkin for holding fundamentalist beliefs 

which are not my own. We part company when those 

beliefs imply that attacks against anyone can be justified 

by the scripture or on any other grounds.” 

Mayor Jordan met with Reverend Lumpkin, who 

refused to resign. After this meeting, Mayor Jordan 

announced his decision to remove Reverend Lumpkin 

from the Commission. 

After his removal from the Commission, Reverend 

Lumpkin brought suit against Mayor Jordan, alleging that 

he had been terminated “solely because of his religious 

beliefs” in violation of the FEHA. The second cause of 

action alleged that defendants, acting under color of state 

law, deprived Reverend Lumpkin of the right to exercise 

his constitutionally protected religious beliefs as guaran-

teed by 42 United States Code section 1983. 

Reverend Lumpkin’s removal from the Commission 

did not violate his freedom of expression. The court 

reasoned that he was a policymaker with the Jordan

administration and “Reverend Lumpkin’s televised 

remarks regarding homosexuality could reasonably have 

been interpreted by the Mayor as undermining the very 

policies of the Commission to promote good will toward 

all people.” 

Reverend Lumpkin’s removal did not violate his 

rights under the Free Exercise Clause. The court found 

that Mayor Jordan’s interest in preventing disruption of 

the goals of his administration outweighed Reverend 

Lumpkin’s right to religious expression. The court’s 

opinion points out that “critical to this analysis is the fact 

with the work of the Commission. The minister sued the city for religious discrimination under Califor-

nia’s civil rights laws (comparable to Title VII). The court held for the city, deciding that the termination 

was based not on religion but rather on the minister’s position being at odds with the position he held 

on the Commission. 

     Champlin  ,   J.     
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    Wilson v. U.S. West Communications  

  Employee was terminated when she refused to remove or cover a button she wore on her clothing depict-

ing a graphic anti-abortion message that caused immediate and emotional reactions from co-workers. 

She brought suit against the employer claiming religious discrimination in violation of Title VII, claim-

ing her religious “living witness” commitment required further accommodation. The court held that the 

employer reasonably accommodated the employee. 

     Gibson  ,   J.     

   Wilson worked for U.S. West for nearly 20 years before 

U.S. West transferred her to another location as an infor-

mation specialist, assisting U.S. West engineers in mak-

ing and keeping records of the location of telephone 

cables. This facility had no dress code. 

In late July 1990, Wilson, a Roman Catholic, made a 

religious vow that she would wear an anti-abortion button 

“until there was an end to abortion or until [she] could 

no longer fight the fight.” The button was two inches in 

diameter and showed a color photograph of an eighteen 

to twenty-week old fetus. The button also contained the 

phrases “Stop Abortion,” and “They’re Forgetting Some-

one.” Wilson chose this particular button because she 

wanted to be an instrument of God like the Virgin Mary. 

She believed that the Virgin Mary would have chosen 

this particular button. She wore the button at all times, 

unless she was sleeping or bathing. She believed that if 

she took off the button she would compromise her vow 

and lose her soul. 
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 Wilson began wearing the button to work in August 

1990. Another information specialist asked Wilson not 

to wear the button to a class she was teaching. Wilson 

explained her religious vow and refused to stop wearing

the button. The button caused disruptions at work. 

Employees gathered to talk about the button. U.S. West 

identified Wilson’s wearing of the button as a “time rob-

bing” problem. Wilson acknowledged that the button 

caused a great deal of disruption. A union representa-

tive told Wilson’s supervisor, Mary Jo Jensen, that some 

employees threatened to walk off their jobs because of 

the button. Wilson’s co-workers testified that they found 

the button offensive and disturbing for “very personal 

reasons,” such as infertility problems, miscarriage, and 

death of a premature infant, unrelated to any stance on 

abortion or religion. 

In early August 1990, Wilson met with her supervi-

sors, Jensen and Gail Klein, five times. Jensen and Klein 

are also Roman Catholics against abortion. Jensen and 

that Reverend Lumpkin was not removed solely for exer-

cising his constitutional rights. He is, and at all times 

was, free to hold and to profess his religious beliefs; 

however, when the expression of those beliefs clashed 

with the goals of the Jordan Administration and under-

mined the public confidence in the ability of the Com-

mission to effect its goals, the Mayor was justified in 

removing him.” 

 Finally, the court’s order held that Reverend Lumpkin’s

removal did not violate the Establishment Clause. The 

court explained that Reverend Lumpkin’s removal 

could not reasonably be construed as sending a message 

either endorsing or disapproving of religion and that 

“his removal was based on secular concerns.” The court 

emphasized that Reverend Lumpkin “was not removed 

because he believed in the inerrancy of the Bible; rather, 

he was removed because his religious beliefs were at 

odds with the goals of the Commission and disrupted 

Mayor J ordan’s a dministration.” AFFIRMED.    

   Case Questions 
    1. Do you agree that this case was not about religious 

discrimination? E xplain.  

   2. Can you think of some other way to have handled this 

matter? E xplain.  

   3. Do you agree with the minister that he could continue 

to do his job with no problems, despite the feelings he 

expressed to the media? Explain. 
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Klein told Wilson of co-workers’ complaints about the 

button and an anti-abortion T-shirt Wilson wore which 

also depicted a fetus. Jensen and Klein told Wilson 

that her co-workers were uncomfortable and upset and 

that some were refusing to do their work. Klein noted a

40 percent decline in the productivity of the information 

specialists since Wilson began wearing the button. 

 Wilson told her supervisors that she should not be

singled out for wearing the button because the company 

had no dress code. She explained that she “just wanted 

to do [her] job,” and suggested that co-workers offended 

by the button should be asked not to look at it. Klein and

Jensen offered Wilson three options: (1) wear the button 

only in her work cubicle, leaving the button in the cubicle 

when she moved around the office; (2) cover the button 

while at work; or (3) wear a different button with the same 

message but without the photograph. Wilson responded 

that she could neither cover nor remove the button because 

it would break her promise to God to wear the button and 

be a “living witness.” She suggested that management tell 

the other information specialists to “sit at their desks and 

do the job U.S. West was paying them to do.” 

On August 22, 1990, Wilson met with Klein, Jensen, 

and the union’s chief steward. During the meeting, Klein 

again told Wilson that she could either wear the button 

only in her cubicle or cover the button. Klein explained 

that, if Wilson continued to wear the button to work, she 

would be sent home until she could come to work wear-

ing proper attire. 

In an August 27, 1990 letter, Klein reiterated Wilson’s 

three options. He added that Wilson could use accrued 

personal and vacation time instead of reporting to work. 

Wilson filed suit but later dismissed the action when U.S. 

West agreed to allow her to return to work and wear the 

button pending an investigation by the Nebraska Equal 

Opportunity Commission. 

 Wilson returned to work on September 18, 1990, and 

disruptions resumed. Information specialists refused to 

go to group meetings with Wilson present. The employees

complained that the button made them uneasy. Two 

employees filed grievances based on Wilson’s button. 

Employees accused Jensen of harassment for not resolv-

ing the button issue to their satisfaction. Eventually, U.S. 

West told Wilson not to report to work wearing anything 

depicting a fetus, including the button or the T-shirt. U.S. 

West told Wilson again that she could cover or replace 

the button or wear it only in her cubicle. U.S. West sent

Wilson home when she returned to work wearing the button

and fired her for missing work unexcused for three

consecutive days. Wilson sued U.S. West, claiming that 

her firing constituted religious discrimination. 

The court considered the three offered accommoda-

tions and concluded that requiring Wilson to leave the 

button in her cubicle or to replace the button were not 

accommodations of Wilson’s sincerely held religious 

beliefs because: (1) removing the button at work vio-

lated Wilson’s vow to wear the button at all times; and 

(2) replacing the button prohibited Wilson from wearing 

the particular button encompassed by her vow. However, 

the court concluded that requiring Wilson to cover the 

button while at work was a reasonable accommodation. 

The court based this determination on its factual finding 

that Wilson’s vow did not require her to be a living wit-

ness. The court reasoned that covering the button while 

at work complied with Wilson’s vow but also reduced 

office turmoil. The court also concluded that, even if 

Wilson’s vow required Catholic Voice, she said nothing 

about being a living witness. Klein testified that he never 

heard Wilson use the word    in explaining her vow, 

but rather, that he understood Wilson’s vow was to “wear 

the button until abortions were ended.” Accordingly, the 

district court’s finding is supported by the evidence and 

is not clearly erroneous. 

We next consider Wilson’s argument that the district 

court erred as a matter of law in concluding that U.S. West 

offered to reasonably accommodate Wilson’s religious 

views. Wilson argues that her religious beliefs did not 

require her or any other employee to miss or rearrange 

work schedules, as typically causes a reasonable accom-

modation dispute. She argues that it was her co-workers’ 

response to her beliefs that caused the workplace disrup-

tion, not her wearing the button. Wilson contends that U.S. 

West should have focused its attention on her co-workers 

not her. Wilson’s brief states: “Quite frankly, . . . Klein 

and Jensen should have simply instructed the troublesome 

co-workers to ignore the button and get back to work.” 

The district court, however, succinctly answered 

Wilson’s argument: Klein was unable to persuade the 

co-workers to ignore the button. Although Wilson’s 

religious beliefs did not create scheduling conflicts or

violate dress code or safety rules, Wilson’s position would 

require U.S. West to allow Wilson to impose her beliefs 

as she chooses. Wilson concedes the button caused sub-

stantial disruption at work. To simply instruct Wilson’s 

co-workers that they must accept Wilson’s insistence on 

wearing a particular depiction of a fetus as part of her 

religious beliefs is antithetical to the concept of reason-

able accommodation. 
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Moreover, U.S. West did not oppose Wilson’s reli-

gious beliefs, but rather, was concerned with the photo-

graph. The record demonstrates that U.S. West did not 

object to various other religious articles that Wilson 

had in her work cubicle or to another employee’s anti-

abortion button. It was the color photograph of the fetus 

that offended Wilson’s co-workers, many of whom were 

reminded of circumstances unrelated to abortion. Indeed, 

many employees who opposed Wilson’s button shared 

Wilson’s religion and view on abortion. 

 Wilson also argues that requiring her to cover the but-

ton is not a reasonable accommodation. She argues that 

the accommodation offered required her to abandon her 

religious beliefs, and therefore, that the accommodation 

was no accommodation at all. Having affirmed the find-

ing that Wilson’s religious vow did not require her to be 

a living witness, we summarily reject this argument. U.S. 

West’s proposal allowed Wilson to comply with her vow 

to wear the button and respected the desire of co-workers 

not to look at the button. Hence, the district court did not 

err in holding that U.S. West reasonably accommodated 

Wilson’s religious beliefs. 

 Finally, Wilson argues that the district court erred 

in concluding that her suggested proposals would be an 

undue hardship for U.S. West. 

The Supreme Court held that an employer is not 

required to select the employee’s proposal of reason-

able accommodation and that any reasonable accom-

modation by the employer is sufficient to comply with 

the statute. “The employer violates the statute unless it 

‘demonstrates that [it] is unable to reasonably accom-

modate . . . an employee’s . . . religious observance or 

practice without undue hardship on the conduct of the 

employer’s business.’” When the employer reasonably 

accommodates the employee’s religious beliefs, the stat-

utory inquiry ends. The employer need not show that the 

employee’s proposed accommodations would cause an 

undue hardship. Undue hardship is at issue “only where 

the employer claims that it is unable to offer any reason-

able accommodation without such hardship.” 

Because we hold that U.S. West offered Wilson a 

reasonable accommodation, our inquiry ends, and we 

need not consider Wilson’s argument that her suggested 

accommodations would not cause undue hardship. 

We recognize that this case typifies workplace con-

flicts which result when employees hold strong views 

about emotionally charged issues. We reiterate that Title 

VII does not require an employer to allow an employee 

to impose his religious views on others. The employer is 

only required to reasonably accommodate an employee’s 

religious vi ews. AFFIRMED.    

   Case Questions 
1. What do you think of the co-worker reaction to

Wilson’s button? Does it seem reasonable? Explain.  

2. What do you think of Wilson’s response to her super-

visors that those who did not like the button should 

simply be told not to look at it? Does this seem to 

be a reasonable response for the employer to make? 

Explain.

3. If you were the employer here, what would you have 

done a bout Wilson?       

    Williams v. Southern Union Gas Company  

  Employee was terminated for not working on Saturday. His reason for not doing so was that it was 

against his religion to work on his sabbath. The court found that accommodating this religious conflict 

would cause the employer an undue hardship; therefore, the termination did not violate Title VII. 

     McWilliams  ,   J.     

   When Williams went to work for Southern Union he was 

informed that it was a company policy that all employ-

ees should be available for work seven days a week 

24 hours per day inasmuch as it was a public utility

Case
8

and was obligated to provide continuous and uninter-

rupted natural gas service to the general public. It was 

also Southern Union’s policy, however, to schedule its 

employees for only five days of work each week, eight 
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hours per day. Williams in 1962 did not belong to any 

church and hence was under no prohibition, religious or 

otherwise, from working any day in the week. 

During the fall of 1969 Williams became a member 

of the Worldwide Church of God. He informed his super-

visor of his conversion and advised him that he would no 

longer be able to work between Friday at sundown and 

Saturday at sundown. The supervisor, Al Dean, explained 

that it would be difficult to promise that Williams would 

never be called on to work on a Saturday, but that he 

would do what he could. Coincidentally, or otherwise, at 

the time of his conversion Williams’ regular work week 

was from Sunday through Thursday, with both Friday 

and Saturday off. It would appear that for obvious rea-

sons most all employees desired to have Saturday off. At 

his supervisor’s suggestion Williams checked back with 

his minister and was informed that he could work on

Saturdays if there were an emergency, but that since 

this was a matter between Williams and his God, he

(Williams), and not his employer, would have to make 

the decision as to whether a true emergency existed. 

 From the date of his conversion in the fall of 1969 

until October 3, 1970, Williams was never asked to 

work on Saturday. During the fall of 1970 Williams was 

assigned to work on the Dogie Canyon project in north-

west New Mexico, a rather isolated location. This was 

a new pipeline about 25 miles long that was to expand 

the capacity of the pipeline system which took natural 

gas from the production area of the San Juan Basin and 

supplied the Los Alamos–Santa Fe area with natural gas. 

This project was running somewhat behind schedule and 

Southern Union, at least, was of the view that the pipe-

line had to be completed, purged of air, and brought up to 

pressure by Saturday, October 3, 1970. 

On Wednesday, September 30, 1970, Williams went to 

Dean and told him that the next day, Thursday, was a spe-

cial religious holiday in his church and that he would have 

to have the day off. Dean agreed that Williams could take 

Thursday off, but explained that the pipeline would have 

to be pressured up by Saturday, and that if the work were 

not completed by Friday night Williams would have to 

work Saturday. Williams testified that he made no protest 

at this time about the possibility of Saturday work, as he 

thought the project might very possibly be completed by 

Friday, and any confrontation would thereby be avoided. 

 Williams took Thursday off. Unfortunately for

Williams, the job was not completed on Friday, and

Friday evening Williams called Dean at the latter’s home 

and told Dean that he would not report for work on

Saturday morning, as he had been directed. Dean’s 

response was that if Williams didn’t show up he would 

be fired. Dean himself was scheduled to go on vacation 

starting Saturday. When Williams didn’t show up for 

work on Saturday, Dean delayed the start of his vacation 

and completed the work himself. There was no one else 

with the expertise who could be called. It was in this fac-

tual setting that Dean fired Williams. 

42 U.S.C. 2000e-2(a) provides that it is an unlawful 

employment practice for an employer to discriminate 

against an employee because of his religion. Under a reg-

ulation promulgated in 1966 an employer was allowed to 

establish a “normal work week” which would be gener-

ally applicable to all employees even though such would 

not operate uniformly in its effect upon the religious 

observances of all employees. In 1967 the following 

regulation which now appears as 29 C.F.R. 1605.1 (1975) 

was promulgated:

  Observation of the Sabbath and other religious 

holidays. 

 (a) Several complaints fi led with the Commission 

have raised the question whether it is discrimination 

on account of religion to discharge or refuse to hire 

employees who regularly observe Friday evening 

and Saturday, or some other day of the week, as the 

Sabbath or who observe certain special religious 

holidays during the year and, as a consequence, do 

not work on such days. 

 (b) The Commission believes that the duty not 

to discriminate on religious grounds, required by 

section 703(a)(1) of the Civil Rights Act of 1964, 

includes an obligation on the part of the employer to 

make reasonable accommodations to the religious 

needs of employees and prospective employees 

where such accommodations can be made without 

undue hardship on the conduct of the employer’s 

business. Such undue hardship, for example, may 

exist where the employee’s needed work cannot be 

performed by another employee of substantially 

similar qualifi cations during the period of absence of 

the Sabbath observer. 

 (c) Because of the particularly sensitive nature of 

discharging or refusing to hire an employee or appli-

cant on account of his religious beliefs, the employer 

has the burden of proving that an undue hardship 

renders the required accommodations to the religious 

needs of the employee unreasonable. 

The foregoing regulation was given legislative 

approval when Congress amended the definition of reli-

gion, as that term is read in the Act, to read as follows:
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  The term “religion” includes all aspects of religious 

observance and practice, as well as belief, unless an 

employer demonstrates that he is unable to reason-

ably accommodate to an employee’s or prospective 

employee’s religious observance or practice without 

undue hardship on the conduct of the employer’s 

business. 42 U.S.C. 2000e(j). 

Under the applicable statute and regulations the ques-

tion before the trial court was whether Southern Union 

demonstrated that it was unable to reasonably accommo-

date to Williams’ religious practice without undue hard-

ship in the conduct of its business. The key phrases are 

“reasonably accommodate” and “undue hardship.” The 

trial court’s findings are not clearly erroneous and we 

affirm. 

Most of the civil rights cases concerning those who 

celebrate the Sabbath on Saturday involve situations 

where the employer attempts to compel the employee to 

work on Saturdays as a part of his normal work week. 

Such is not true in the instant case. On the contrary

Williams’ normal work week was Sunday through Thurs-

day. Furthermore, Southern Union did not ask Williams 

to perform work on a Saturday until approximately one 

year after his conversion. Williams’ boss earlier explained 

that he could not promise Williams that he would never 

be asked to work on Saturday, and that he might well be 

asked to work in an emergency situation. The very nature 

of Southern Union’s business required that service be 

available to the public 24 hours a day, 7 days per week. 

Someone was going to have to work on Saturdays, even 

though all employees understandably preferred Saturday 

off. Indeed, Williams himself recognized that his religion 

did not preclude him from working on Saturdays in the 

event of a special emergency. However, Williams insisted 

that he, rather than his employer, had the exclusive right 

to determine just what constituted an emergency. 

Getting down to the events which immediately pre-

ceded Williams’ discharge, Southern Union was engaged 

in certain pipeline construction which it felt had to be 

completed by Saturday, October 3, 1970. The record is 

such as to permit the inference that completion of the 

pipeline by that date was of critical importance. And such 

fact we deem to be of great significance and distinguishes 

the instant case from other cases cited to us by coun-

sel, i.e., we are not concerned here with the employer’s

effort to compel Williams to work on a Saturday as a part 

of his normal work week; rather this is a situation where 

the employer was faced with an emergency situation 

in an isolated work area where there was no reserve of

manpower who were qualified to complete the project 

and could be called in on a moment’s notice. Williams, 

apparently without giving notice, advised his boss on 

Wednesday that he was taking off Thursday, a regular 

work day, for a special religious holiday. Whether this 

absence in anywise contributed to the failure to complete 

the project by Friday is not disclosed by the record. In 

any event, the project was not completed by Friday and 

it was only in this circumstance that Southern Union for 

the first time asked Williams to work on Saturday. When 

Williams refused, his boss had to delay his long sched-

uled vacation in which he was to meet someone from out 

of town at a remote location for an elk hunt, and he com-

pleted the job himself. 

The phrases “reasonably accommodate” and “undue 

hardship” are relative terms and cannot be given any 

hard and fast meaning. In a sense the case boils down 

to a determination as to whether Southern Union acted 

reasonably under all the circumstances. On the one hand 

it had a duty to at least try to accommodate Williams’ 

religious practices. On the other hand it also had a duty 

not only to serve the consuming public on a continuous 

and uninterrupted basis but also to adhere to employment 

practices that were fair to its other employees. In our 

view whether Southern Union in the instant case acted in 

a reasonable manner is a matter upon which reasonable 

minds might conceivably differ. Such fact, however, does 

not permit us to substitute our judgment for that of the 

trial court. It was the trial judge who heard the testimony 

and saw the various witnesses. He is the one who draws 

the inferences and finds the facts. He found that to have 

accommodated Williams’ refusal to work on Saturday,

October 3, 1970, would have placed an undue hardship 

on the Southern Gas and the conduct of its business, 

and as a result, Southern was justified in discharging

Williams because of his refusal to work. In such circum-

stances we should not disturb his determination of the 

matter. Judgment AFFIRMED. 

Case Questions    
1. Do you agree with the court that the employer’s duty 

was discharged in this case?  

2. If you had been the employer, what would you have 

done when Williams came to you after his conver-

sion, and later (if you decided to keep him on) when 

he requested the Thursday off?  

3. As an employer, what questions would you ask your-

self before deciding on a policy to handle religious 

conflicts?
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    Chalmers v. Tulon Company of Richmond  

  The supervisory employee sued for religious discrimination and a failure to accommodate after being 

terminated for sending employees letters at home about their personal and religious lives. One employee 

received the letter while ill at home on leave after delivering a baby out of wedlock, and the other 

employee’s wife opened the letter and became distraught because she thought the references in the let-

ter meant her husband was having an affair. The court held that there was no duty to accommodate the 

terminated employee’s religious practice of sending such letters. 

     Motz  ,   J.     

Case
9

Chalmers, a supervisor, has been a Baptist all of her life, 

and in June 1984 became an evangelical Christian. At 

that time, she accepted Christ as her personal savior and 

determined to go forth and do work for him. As an evan-

gelical Christian, Chalmers believes she should share the 

gospel and looks for opportunities to do so. 

Chalmers felt that her supervisor, LaMantia, respected 

her, generally refraining from using profanity around 

her, while around other employees who did not care, 

“he would say whatever he wanted to say.” She felt that 

she and LaMantia had a “personal relationship” and that 

she could talk to him. Chalmers stated that “in the past 

we have talked about God.” Chalmers further testified 

that “starting off ” she and LaMantia had discussed reli-

gion about “everytime he came to the service center . . . 

maybe every three months” but “then, towards the end 

maybe not as frequently.” LaMantia never discouraged 

these conversations, expressed discomfort with them, or 

indicated that they were improper. In one of these con-

versations, LaMantia told Chalmers that three people had 

approached him about accepting Christ. 

Two or three years after this conversation, Chalmers 

“knew it was time for [LaMantia] to accept God.” She 

believed LaMantia had told customers information about 

the turnaround time for a job when he knew that infor-

mation was not true. Chalmers testified that she was “led 

by the Lord” to write LaMantia and tell him “there were 

things he needed to get right with God, and that was one 

thing that . . . he needed to get right with him.” 

Accordingly, on Labor Day, September 6, 1993, Chalm-

ers mailed the following letter to LaMantia at his home:

  Dear R ich: 

 The reason I’m writing you is because the Lord 

wanted me to share somethings [sic] with you. After 

reading this letter you do not have to give me a call, 

but talk to God about everything. 

 One thing the Lord wants you to do is get your 

life right with him. The Bible says in Romans 10:9vs 

that if you confess with your mouth the Lord Jesus 

and believe in your heart that God hath raised him 

from the dead, thou shalt be saved. vs 10—For with 

the heart man believeth unto righteousness, and with 

the mouth confession is made unto salvation. The 

two verse are [sic] saying for you to get right with 

God now. 

 The last thing is, you are doing somethings [sic] 

in your life that God is not please [sic] with and He 

wants you to stop. All you have to do is go to God 

and ask for forgiveness before it’s too late. 

 I wrote this letter at home so if you have a prob-

lem with it you can’t relate it to work. 

 I have to answer to God just like you do, so that’s 

why I wrote you this letter. Please take heed before 

it’s too late. 

 In his name, 

 Charita C halmers 

On September 10, 1993 when Chalmers’ letter arrived 

at LaMantia’s home, he was out of town on Tulon business 

and his wife opened and read the letter in his absence. 

Mrs. LaMantia became distraught, interpreting the ref-

erences to her husband’s improper conduct as indicat-

ing that he was committing adultery. In tears, she called 

Chalmers and asked her if LaMantia was having an affair 

with someone in the New Hampshire area where LaMan-

tia supervised another Tulon facility. Mrs. LaMantia

explained that three years before she and LaMantia

had separated because of his infidelity. Chalmers

told Mrs. LaMantia that she did not know about any 

affair because she was in the Richmond area. When

Mrs. LaMantia asked her what she had meant by writ-

ing that there was something in LaMantia’s life that “he 

needed to get right with God,” Chalmers explained about 
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the turnaround time problem. Mrs. LaMantia responded 

that she would take the letter and rip it up so LaMantia 

could not read it. Chalmers answered, “Please don’t do 

that, the Lord led me to send this to Rich, so let him read 

it.” The telephone conversation then ended. 

Mrs. LaMantia promptly telephoned her husband, 

interrupting a Tulon business presentation, to accuse him 

of infidelity. LaMantia, in turn, called the Richmond 

office and asked to speak with Chalmers; she was in back 

and by the time she reached the telephone, LaMantia had 

hung up. Chalmers then telephoned the LaMantias’ home 

and, when she failed to reach anyone, left a message on 

the answering machine that she was sorry “if the letter 

offended” LaMantia or his wife and that she “did not 

mean to offend him or make him upset about the letter.” 

LaMantia also telephoned Craig A. Faber, Vice

President of Administration at Tulon. LaMantia told 

Faber that the letter had caused him personal anguish 

and placed a serious strain on his marriage. LaMantia 

informed Faber that he felt he could no longer work with 

Chalmers. LaMantia recommended that Tulon manage-

ment terminate Chalmers’ employment. 

While investigating LaMantia’s complaint, Faber

discovered that Chalmers had sent a second letter, 

on the same day as she sent the letter to LaMantia, to 

another Tulon employee. That employee, Brenda Combs, 

worked as a repoint operator in the Richmond office and

Chalmers was her direct supervisor. Chalmers knew that 

Combs was convalescing at her home, suffering from an 

undiagnosed illness after giving birth out of wedlock. 

Chalmers sent Combs the following letter:

  Brenda, 

 You probably do not want to hear this at this time, 

but you need the Lord Jesus in your life right now. 

One thing about God, He doesn’t like when 

people commit adultery. You know what you did is 

wrong, so now you need to go to God and ask for 

forgiveness. 

 Let me explain something about God. He’s a 

God of Love and a God of Wrath. When people sin 

against Him, He will allow things to happen to them 

or their family until they open their eyes and except 

[sic] Him. God can put a sickness on you that no 

doctor could ever fi nd out what it is. I’m not saying 

this is what happened to you, all I’m saying is get 

right with God right now. Romans 10:9;10vs says 

that is [sic] you confess with your mouth the Lord 

Jesus and believe in your heart that God has raised 

him from the dead thou shalt be saved. For with the 

heart man believeth unto righteousness; and with the 

mouth confession is made unto salvation. All I’m 

saying is you need to invite God into your heart and 

live a life for Him and things in your life will get 

better. 

 That’s not saying you are not going to have prob-

lems but it’s saying you have someone to go to. 

Please take this letter in love and be obedient 

to God. 

 In his name, 

 Charita C halmers 

Upon receiving the letter Combs wept. Faber dis-

cussed the letter with Combs who told him that she had 

been “crushed by the tone of the letter.” Combs believed 

that Chalmers implied that “an immoral lifestyle” had 

caused her illness and found Chalmers’ letter “cruel.” 

Combs, in a later, unsworn statement, asserted that 

although the letter “upset her” it did not “offend” her or 

“damage her working relationship” with Chalmers. 

 Faber consulted with other members of upper man-

agement and concluded that the letters caused a negative 

impact on working relationships, disrupted the work-

place, and inappropriately invaded employee privacy. 

On behalf of Tulon, Faber then sent Chalmers a memo-

randum, informing her that she was terminated from her 

position. The memorandum stated in relevant part:

  We have decided to terminate your employment with 

Tulon Co. effective today, September 21, 1993. Our 

decision is based on a serious error in judgment you 

made in sending letters to LaMantia and Combs, 

which criticized their personal lives and beliefs. The 

letters offended them, invaded their privacy, and 

damaged your work relationships, making it too

diffi cult for you to continue to work here. 

We expect all of our employees to show good 

judgment, especially those in supervisory positions, 

such as yours. We would hope you can learn from this 

experience and avoid similar mistakes in the future. 

As a result of the preceding events, Chalmers filed 

suit, alleging that Tulon discriminated against her based 

on her religion, in violation of Title VII. She contended 

that her letter writing constituted protected religious 

activity that Tulon, by law, should have accommodated 

with a lesser punishment than discharge. 

In a religious accommodation case, an employee can 

establish a claim even though she cannot show that other 
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(unprotected) employees were treated more favorably or 

cannot rebut an employer’s legitimate, nondiscriminatory 

reason for her discharge. This is because an employer 

must, to an extent, actively attempt to accommodate 

an employee’s religious expression or conduct even if, 

absent the religious motivation, the employee’s conduct 

would supply a legitimate ground for discharge. 

 Tulon’s proffered reasons for discharging Chalmers—

because her letters, which criticized her fellow employees’

personal lives and beliefs, invaded the employees’

privacy, offended them and damaged her working

relationships—are legitimate and nondiscriminatory. 

To establish a prima facie religious accommoda-

tion claim, a plaintiff must establish that: “(1) he or she 

has a bona fide religious belief that conflicts with an 

employment requirement; (2) he or she informed the 

employer of this belief; (3) he or she was disciplined 

for failure to comply with the conflicting employment 

requirement.” 

Chalmers has alleged that she holds bona fide religious 

beliefs that caused her to write the letters. Tulon offers 

no evidence to the contrary. The parties agree that Tulon 

fired Chalmers because she wrote the letters. Accord-

ingly, Chalmers has satisfied the first and third elements 

of the prima facie test. However, in other equally impor-

tant respects, Chalmers’ accommodation claim fails. 

Chalmers cannot satisfy the second element of the 

prima facie test. She has forecast no evidence that she 

notified Tulon that her religious beliefs required her to 

send personal, disturbing letters to her co-workers. There-

fore she did not allow the company any sort of opportu-

nity to attempt reasonable accommodation of her beliefs. 

Chalmers concedes that she did not expressly notify 

Tulon that her religion required her to write letters like 

those at issue here to her co-workers, or request that 

Tulon accommodate her conduct. Nonetheless, for several

reasons, she contends that such notice was unnecessary 

in this case. 

Initially, Chalmers asserts that Tulon never explicitly 

informed her of a company policy against writing reli-

gious letters to fellow employees at their homes and so 

she had “no reason to request an accommodation.” How-

ever, companies cannot be expected to notify employ-

ees explicitly of all types of conduct that might annoy 

co-workers, damage working relationships, and thereby 

provide grounds for discharge. Chalmers implicitly 

acknowledged in the letters themselves that they might 

distress her co-workers. Moreover, she conceded that, as 

a supervisor, she had a responsibility to “promote har-

mony in the workplace.” 

Although a rule justifying discharge of an employee 

because she has disturbed co-workers requires careful 

application in the religious discrimination context (many 

religious practices might be perceived as “disturbing” to 

others), Chalmers, particularly as a supervisor, is expected 

to know that sending personal, distressing letters to co-

workers’ homes, criticizing them for assertedly ungodly, 

shameful conduct, would violate employment policy. 

Accordingly, the failure of the company to expressly for-

bid supervisors from disturbing other employees in this 

way provides Chalmers with no basis for failing to notify 

Tulon that her religious beliefs require her to write such 

letters.

Alternatively, Chalmers contends that the notoriety of 

her religious beliefs within the company put it on notice 

of her need to send these letters. In her view, Chalmers 

satisfied the notice requirement because Tulon required 

“only enough information about an employee’s religious 

needs to permit the employer to understand the existence 

of a conflict between the employee’s religious practices 

and the employer’s job requirements.” 

Knowledge that an employee has strong religious 

beliefs does not place an employer on notice that she 

might engage in any religious activity, no matter how 

unusual. Chalmers concedes that she did not know of any 

other employee who had ever written distressing or judg-

mental letters to co-workers before, and that nothing her 

co-workers had said or done indicated that such letters 

were acceptable. Accordingly, any knowledge Tulon may 

have possessed regarding Chalmers’ beliefs could not 

reasonably have put it on notice that she would write and 

send accusatory letters to co-workers’ homes. 

Chalmers appears to contend that because Tulon was 

necessarily aware of the religious nature of the letters 

after her co-workers received them and before her dis-

charge, Tulon should have attempted to accommodate 

her by giving her a sanction less than a discharge, such 

as a warning. This raises a false issue. There is noth-

ing in Title VII that requires employers to give lesser

punishments to employees who claim, after they violate 

company rules (or at the same time), that their religion 

caused them to transgress the rules. 

Part of the reason for the advance notice requirement 

is to allow the company to avoid or limit any “injury” 

an employee’s religious conduct may cause. Additionally, 

the refusal even to attempt to accommodate an employ-

ee’s religious requests, prior to the employee’s viola-

tion of employment rules and sanction, provides some 

indication, however slight, of improper motive on the 

employer’s part. The proper issue, therefore, is whether 
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Chalmers made Tulon aware, prior to her letter writing, 

that her religious beliefs would cause her to send the

letters. Since it is clear that she did not, her claims fail. 

In sum, Chalmers has not pointed to any evidence that 

she gave Tulon—either directly or indirectly—advance 

notice of her need for accommodation. For this reason, 

Chalmers has failed to establish a prima facie case of dis-

crimination under the religious accommodation theory. 

If we had concluded that Chalmers had established 

a prima facie case, Chalmers’ religious accommoda-

tion claim would nonetheless fail. This is so because

Chalmers’ conduct is not the type that an employer can 

possibly accommodate, even with notice. 

Chalmers concedes in the letters themselves that 

she knew the letters to her co-workers, accusing them 

of immoral conduct (in the letter to Combs, suggesting 

that Combs’ immoral conduct caused her illness), might 

cause them distress. Even if Chalmers had notified Tulon 

expressly that her religious beliefs required her to write 

such letters, i.e. that she was “led by the Lord” to write 

them, Tulon was without power under any circumstances 

to accommodate Chalmers’ need. 

 Typically, religious accommodation suits involve reli-

gious conduct, such as observing the Sabbath, wearing 

religious garb, etc., that result in indirect and minimal 

burdens, if any, on other employees. An employer can 

often accommodate such needs without inconveniencing 

or unduly burdening other employees. 

In a case like the one at hand, however, where an 

employee contends that she has a religious need to 

impose personally and directly on fellow employees, 

invading their privacy and criticizing their personal lives, 

the employer is placed between a rock and a hard place. 

If Tulon had the power to authorize Chalmers to write 

such letters, and if Tulon had granted Chalmers’ request 

to write the letters, the company would subject itself to 

possible suits from Combs and LaMantia claiming that 

Chalmers’ conduct violated their religious freedoms or 

constituted religious harassment. Chalmers’ supervisory 

position at the Richmond office heightens the possibility

that Tulon (through Chalmers) would appear to be impos-

ing religious beliefs on employees. 

Thus, even if Chalmers had notified Tulon that her 

religion required her to send the letters at issue here to 

her co-workers, Tulon would have been unable to accom-

modate that conduct. 

We do not in any way question the sincerity of 

Chalmers’ religious beliefs or practices. However, it is 

undisputed that Chalmers failed to notify Tulon that her 

religious beliefs led her to send personal, disturbing let-

ters to her fellow employees accusing them of immo-

rality. It is also undisputed that the effect of a letter on 

one of the recipients, LaMantia’s wife, whether intended 

or not, caused a co-worker, LaMantia, great stress and 

caused him to complain that he could no longer work 

with Chalmers. Finally, it is undisputed that another 

employee, Combs, told a company officer that Chalmers’ 

letter upset her (although she later claimed that her work-

ing relationship with Chalmers was unaffected). Under 

these facts, Chalmers cannot establish a religious accom-

modation claim. Accordingly, the district court’s order 

granting summary judgment to Tulon is AFFIRMED. 

   Case Questions 
1. Is there any way the employer could have avoided this 

situation? E xplain.  

2. If the employee had initially told the employer of her 

plan to write the letters and the employer had told her 

not to send them, would the outcome be any different 

if she had done so anyway?  

3. What would you have done if your employee’s wife 

called as Mrs. LaMantia did? 

    Vargas v. Sears, Roebuck & Company  

  A Mexican-American who practiced traditional Native American religion, which considers the wearing 

of long hair on men to be sacred, sued his employer when he was terminated for refusing to cut his hair or 

to wear it tucked into his shirt as an accommodation. The court held that the employee was required to try 

to help in making the accommodation, and the employee had not done so. The court therefore granted the 

employer’s motion to dismiss the employee’s complaint.

Case
10
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Vargas’ supervisor Kevin Jones confronted Vargas about 

his hair in late summer 1995 when Vargas had his hair in a 

short pony tail. Jones did not discipline or direct Vargas to 

do anything about his hair, but rather, merely advised him 

that Walter Crockrel, the General Store Manager, did not 

approve of male salespersons wearing their hair in pony-

tails. Vargas did not tell Mr. Jones that wearing his hair long 

or in a ponytail was part of his Native American religion. 

Vargas testified in his deposition that he adheres to the 

practices and customs of Native American religion, that 

he participates in Native American religious ceremonies,

including conducting sweat lodge ceremonies. He fur-

ther testified that in Native American religious practice, 

many of the beliefs and practices are “personal,” and 

although long hair is not a requirement of his religion, he 

believes that the practice of Native American religion is 

dependent upon “your own spiritual development and the 

sacrifices you want to make for that.” Shortly after Jones 

had this conversation with Vargas, Jones was replaced by 

Zerry Rue as Vargas’ supervisor. 

Zerry Rue addressed Vargas’ hair with him in October 

1995 upon the direction of Walter Crockrel. On October

25, 1995, Rue gave Vargas a memo stating that his pony-

tail and hair length were not in compliance with Sears 

personal appearance policies, and that he had until 

November 1st to bring himself within compliance with 

the policies. It was in connection with Rue’s memo that 

Sears was informed that Vargas objected to Sears’ hair 

length policy on religious grounds. On October 30, 1995, 

Vargas’ attorney, Jane Bassett, wrote Crockrel that

  [Vargas] is of Mexican-American descent and he 

practices traditional Native American religion. Tra-

ditionally, growing the hair long has sacred signifi -

cance in Native American religion. A policy which 

unequivocally prohibits male employees to have 

long hair discriminates against men who practice 

traditional Native American religion. 

Upon becoming aware that Vargas’ religious beliefs 

precluded him from cutting his hair, Mr. Crockrel, Mr. Rue 

and Susan Wisniewski, Sears’ Human Resources Direc-

tor, met with Vargas in the first week of November 1995 

in an attempt to accommodate his religious beliefs, and 

asked him to tuck his hair into the collar of his shirt or 

jacket. Sears had used this accommodation with another 

Native American employee, Tony Goulet, who also 

worked at the Briarwood Mall store. 

Vargas flatly refused to even attempt to tuck his hair in. 

He stated “I felt that it was an inhumane accommodation 

that was not reasonable. . . . It . . . put me in a position of 

ridicule and . . . didn’t allow a conducive position for my 

spirit to be, you know, free. I felt that I was being made to 

do something that I didn’t feel comfortable doing. I felt 

that this was another form of religious oppression. . . .” 

At his deposition, Vargas, whose hair is now nearly 

waist-length, took the position that tucking his hair into his 

collar, no less than cutting his hair, would violate his reli-

gious convictions. He actually testified that any demand 

made upon him would violate his religious beliefs. It 

is undisputed, however, that during the course of his 

employment Vargas never told his employer that tucking 

his hair into his collar would violate his religious beliefs. 

Despite Vargas’ refusal to attempt to comply with 

Sears’ proposed accommodation, Sears did not imme-

diately terminate his employment. Rather, he was 

urged by his supervisor to go home and reconsider his

position. Vargas eventually chose not to comply with 

Sears’ proposed accommodation and thereby terminated 

his employment. At no time did Vargas offer any alterna-

tives, but instead demanded that he be allowed to work 

and wear his hair any way he wanted. 

In order for an employee to proceed with a claim 

of religious discrimination, he must first establish a 

prima facie case by establishing that (1) he holds a sin-

cere religious belief that conflicts with an employment 

requirement; (2) he has informed the employer about 

the conflict; and (3) he was discharged or disciplined 

for  failing to comply with the conflicting employment 

requirement. If an employee establishes a prima facie 

case, the burden shifts to the employer to show that it 

offered a reasonable accommodation to the employee 

    Vargas was employed as a salesperson in Ann Arbor, Michigan’s Briarwood Mall Sears store from 

October 1994 until February 1996. He worked on the selling floor in the Sears “Brand Central” home 

electronics department. When he was hired in the fall of 1994, Vargas was given a copy of the “Sears 

Associate Handbook,” which provides, in pertinent part that all associates were to be neatly dressed in 

professional, businesslike clothing and for men, beards and contemporary hair styles are acceptable, but 

should be maintained in a neat, trimmed manner. When Vargas was hired by Sears in the fall of 1994, his 

hair was collar-length, and therefore, according to Sears, in compliance with store policy. 

     Rosen  ,   J.     
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or that it could reasonably accommodate the employee 

without incurring undue hardship. 

Although the burden is on the employer to accom-

modate the employee’s religious needs, the employee 

must make some effort to cooperate with an employer’s 

attempt at accommodation. Where an employee “will not 

attempt to . . . cooperate with his employer in its concil-

iatory efforts, he may forgo the right to have his beliefs 

accommodated by his employer.” An employee cannot 

shirk his duties to try to accommodate himself or to coop-

erate with his employer in reaching an accommodation 

by a mere recalcitrant citation of religious precepts. Nor 

can he thereby shift all responsibility for accommodation 

to his employer. Where an employee refuses to attempt 

to accommodate his own beliefs or to cooperate with his 

employer’s attempt to reach a reasonable accommodation, 

he may render accommodation impossible. Moreover, any 

reasonable accommodation fulfills the employer’s duty. 

The employee cannot reject the accommodation simply 

because he desires an alternative accommodation. 

In this case, Vargas has not established a prima facie 

case of failure to accommodate. While Sears does not 

dispute that Vargas has religious beliefs that prohibit him 

from cutting his hair, it is clear from the record that Vargas

was not terminated for failing to cut his hair. Vargas 

admitted in his deposition that he was given the option 

to tuck his hair into his collar to avoid termination of his 

employment. He, therefore, has not shown that he was 

discharged for failing to comply with an employment 

requirement that conflicted with his religious beliefs. 

Although Vargas now takes the position that tucking 

his hair into his collar would also violate his religious 

beliefs, one of the elements that Vargas must satisfy in 

order to establish a prima facie case of religious discrim-

ination is to establish that “he informed his employer 

about his [religious] conflict.” There is no evidence 

whatsoever to establish that Vargas ever told any of his 

supervisors that his religion precluded him from tucking 

his hair into his collar. For all of the foregoing reasons, 

the Court finds that Vargas has failed to make out a prima 

facie claim of religious discrimination. 

Moreover, even if the Court were to find that Vargas 

had established a prima facie claim, the Court finds that 

Sears attempted in good faith to reasonably accommo-

date Vargas’ religious beliefs. As set forth above, where 

an employee refuses to attempt to accommodate his own 

beliefs or to cooperate with his employer’s attempt to 

reach a reasonable accommodation, accommodation is 

deemed to be impossible. Vargas does not have the right 

to insist on his preferred accommodation. Vargas flatly 

refused to even attempt to comply with the accommoda-

tion of tucking his hair into his collar. He did not propose 

any alternative accommodation to his employer. In fact, 

Vargas testified that it was not “his job” to offer alterna-

tives or cooperate in any accommodation proposals that 

were “imposed” on him or caused him any discomfort. 

Vargas’ refusal to cooperate with Sears with respect to 

attempts to accommodate his religious beliefs precludes 

Vargas from challenging the sufficiency or “reasonable-

ness” of Sears’ offered accommodation. 

 For all of the foregoing reasons, Sears’ Motion for 

Summary Judgment on Vargas’ Title VII religious dis-

crimination claim will be GRANTED. 

   Case Questions 
1. Do you think that Sears’ accommodation was suffi-

cient? E xplain.  

2. Do you think Sears’ policies adequately reflected its 

workforce? E xplain.  

3. What approach would you take to developing policies 

such as these? 

    Trans World Airlines, Inc. v. Hardison  

  Employer was unable to accommodate employee’s religious conflict of working on the sabbath, without 

undue hardship. The Court set forth the guidelines for determining what constitutes undue hardship. 

Case
11
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The employee, Hardison, was employed by Trans 

World Airlines (TWA), in a department that operated 

24 hours a day throughout the year in connection with 

an airplane maintenance and overhaul base. Hardi-

son was subject to a seniority system in a collective 

bargaining agreement between TWA and the Interna-

tional Association of Machinists & Aerospace Workers 

(union), whereby the most senior employees have first 

choice for job and shift assignments as they become 

available, and the most junior employees are required 

to work when enough employees to work at a particular 

time or in a particular job to fill TWA’s needs cannot 

be found. 

Because Hardison’s religious beliefs prohibit him 

from working on Saturdays, attempts were made to 

accommodate him, and these were temporarily success-

ful mainly because on his job at the time he had sufficient 

seniority regularly to observe Saturday as his Sabbath. 

But when he sought, and was transferred to, another job 

where he was asked to work Saturdays and where he had 

low seniority, problems began to arise. TWA agreed to 

permit the union to seek a change of work assignments, 

but the union was not willing to violate the seniority sys-

tem, and Hardison had insufficient seniority to bid for 

a shift having Saturdays off. After TWA rejected a pro-

posal that Hardison work only four days a week on the 

ground that this would impair critical functions in the 

airline operations, no accommodation could be reached, 

and Hardison was discharged for refusing to work on 

Saturdays. 

We hold that TWA, which made reasonable efforts 

to accommodate Hardison’s religious needs, did not 

violate Title VII, and each of the Court of Appeals’ sug-

gested alternatives would have been an undue hardship 

within the meaning of the statute as construed by the 

EEOC guidelines. The employer’s statutory obligation 

to make reasonable accommodation for the religious 

observances of its employees, short of incurring an 

undue hardship, is clear, but the reach of that obligation 

has never been spelled out by Congress or by EEOC 

guidelines. With this in mind, we turn to a consideration 

of whether TWA has met its obligation under Title 

VII to accommodate the religious observances of its 

employees. 

The Court of Appeals held that TWA had not made 

reasonable efforts to accommodate Hardison’s religious 

needs. In its view, TWA had rejected three reasonable 

alternatives, any one of which would have satisfied its 

obligation without undue hardship. First, within the 

framework of the seniority system, TWA could have 

permitted Hardison to work a four-day week, utilizing 

in his place a supervisor or another worker on duty else-

where. That this would have caused other shop functions 

to suffer was insufficient to amount to undue hardship 

in the opinion of the Court of Appeals. Second, also 

within the bounds of the collective-bargaining contract 

the company could have filled Hardison’s Saturday 

shift from other available personnel competent to do 

the job, of which the court said there were at least 200. 

That this would have involved premium overtime pay 

was not deemed an undue hardship. Third, TWA could 

have arranged a “swap between Hardison and another 

employee either for another shift or for the Sabbath 

days.” In response to the assertion that this would have 

involved a breach of the seniority provisions of the con-

tract, the court noted that it had not been settled in the 

courts whether the required statutory accommodation to 

religious needs stopped short of transgressing senior-

ity rules, but found it unnecessary to decide the issue 

because, as the Court of Appeals saw the record, TWA 

had not sought, and the union had therefore not declined 

to entertain, a possible variance from the seniority pro-

visions of the collective-bargaining agreement. The 

company had simply left the entire matter to the union 

steward who the Court of Appeals said “likewise did 

nothing.” 

We disagree with the Court of Appeals in all rel-

evant respects. It is our view that TWA made reasonable 

efforts to accommodate and that each of the suggested 

alternatives would have been an undue hardship within 

the meaning of the statute as construed by the EEOC 

guidelines.

It might be inferred from the Court of Appeals’ opin-

ion and from the brief of the EEOC in this Court that 

     White  ,   J.     
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TWA’s efforts to accommodate were no more than neg-

ligible. The findings of the District Court, supported by 

the record, are to the contrary. In summarizing its more 

detailed findings, the District Court observed:

  “TWA established as a matter of fact that it did take 

appropriate action to accommodate as required by 

Title VII. It held several meetings with plaintiff at 

which it attempted to find a solution to plaintiff ’s 

problems. It did accommodate plaintiff ’s obser-

vance of his special religious holidays. It autho-

rized the union steward to search for someone who 

would swap shifts, which apparently was normal 

procedure.”   

It is also true that TWA itself attempted without suc-

cess to find Hardison another job. The District Court’s 

view was that TWA had done all that could reasonably be 

expected within the bounds of the seniority system. 

We are also convinced, contrary to the Court of 

Appeals, that TWA itself cannot be faulted for hav-

ing failed to work out a shift or job swap for Hardison. 

Both the union and TWA had agreed to the seniority 

system; the union was unwilling to entertain a variance 

over the objections of men senior to Hardison; and for 

TWA to have arranged unilaterally for a swap would 

have amounted to a breach of the collective-bargaining 

agreement. 

Hardison and the EEOC insist that the statutory 

obligation to accommodate religious needs takes pre-

cedence over both the collective-bargaining contract 

and the seniority rights of TWA’s other employees. 

We agree that neither a collective-bargaining contract 

nor a seniority system may be employed to violate the 

statute, but we do not believe that the duty to accom-

modate requires TWA to take steps inconsistent with 

the otherwise valid agreement. Collective bargaining, 

aimed at effecting workable and enforceable agreements 

between management and labor, lies at the core of our 

national labor policy, and seniority provisions are uni-

versally included in these contracts. Without a clear and 

express indication from Congress, we cannot agree with 

Hardison and the EEOC that an agreed-upon seniority 

system must give way when necessary to accommodate 

religious observances. 

The Court of Appeals also suggested that TWA could 

have permitted Hardison to work a four-day week if

necessary in order to avoid working on his Sabbath.

Recognizing that this might have left TWA short-handed 

on the one shift each week that Hardison did not work, 

the court still concluded that TWA would suffer no undue 

hardship if it were required to replace Hardison either 

with supervisory personnel or with qualified personnel

from other departments. Alternatively, the Court of 

Appeals suggested that TWA could have replaced

Hardison on his Saturday shift with other available 

employees through the payment of premium wages. 

Both of these alternatives would involve costs to TWA, 

either in the form of lost efficiency in other jobs or higher 

wages.

To require TWA to bear more than a de minimis 

cost in order to give Hardison Saturdays off is an undue 

hardship. Like abandonment of the seniority system, 

to require TWA to bear additional costs when no such 

costs are incurred to give other employees the days 

off that they want would involve unequal treatment of 

employees on the basis of their religion. By suggest-

ing that TWA should incur certain costs in order to give 

Hardison Saturdays off the Court of Appeals would in 

effect require TWA to finance an additional Saturday off 

and then to choose the employee who will enjoy it on 

the basis of his religious beliefs. While incurring extra 

costs to secure a replacement for Hardison might remove 

the necessity of compelling another employee to work 

involuntarily in Hardison’s place, it would not change the 

fact that the privilege of having Saturdays off would be 

allocated according to religious beliefs. While the cost 

may seem small for one employee compared to TWA’s 

resources, TWA may have many employees who need 

such accommodation. 

   Case Questions 
1. In your opinion, were the alternatives suggested by 

the court of appeals viable for TWA? Why or why 

not?  

2. Does it seem inconsistent to prohibit religious dis-

crimination yet say that collective bargaining agree-

ments cannot be violated to accommodate religious 

differences? E xplain.  

3. If you had been Hardison’s manager and he came to 

you with this conflict, how would you have handled 

it? Does that change now that you have seen the 

Court’s de cision? I f s o, ho w?       
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    Pime v. Loyola University of Chicago  

The employee, Pime, brought suit against the university under Title VII for religious discrimination in 

the hiring of tenure track professors in its College of Arts and Sciences, Department of Philosophy. The 

Department passed a resolution reserving its next three vacancies in tenure track teaching positions for 

Jesuits, members of the Society of Jesus. The court held the Jesuit requirement to be a BFOQ and not 

violative of Title VII. 

     Fairchild  ,   J.     

Case
12

Loyola asserts two affirmative defenses. First, it claimed 

that it could require its employees to be Jesuits (and thus 

Catholics) under 42 U.S.C. 2000e-2(e) permitting an edu-

cational institution to employ persons of a particular reli-

gion if the institution is “in whole or in substantial part, 

owned, supported, controlled, or managed by a particular 

religion or by a particular religious corporation, . . . asso-

ciation, or society.” It also claimed it could require those 

employees to be Jesuits according to 42 U.S.C. 2000e-

2(e)(1) permitting an employer to employ an individual 

“on the basis of his religion, gender or national origin in 

those certain situations where religion, gender or national 

origin is a bona fide occupational qualification reason-

ably necessary to the normal operation of that particular 

business or enterprise.” (BFOQ) 

After a bench trial, the district court granted judgment 

in favor of Loyola, finding that being a Jesuit is a BFOQ. 

Employee challenges the finding of BFOQ. Loyola

challenges the trial court’s finding that it could not rely 

on subsection (e)(2). 

The Society of Jesus is a religious order of the Roman 

Catholic Church. Its members, who are, with few excep-

tions, priests, are called Jesuits. The order has been 

characterized by interests and particular energy in the 

promotion of education, and has established twenty-eight 

universities in the United States. Jesuits are required to 

complete a protracted course of training and to make 

perpetual vows. Once they accept positions as professors 

they continue to incorporate their religious mission into 

their professional work. 

Loyola University of Chicago has a long Jesuit tradi-

tion. Since 1909 its legal entity has been an Illinois not-

for-profit corporation. Until 1970, it was governed by a 

Board of Trustees, all members of which were Jesuits. It 

has become a large university, consisting of ten schools 

and colleges, a medical center and a hospital. Presently 

93% of the academic administrators are non-Jesuits, as 

are 94% of the teaching staff. 

Every undergraduate must take three Philosophy 

courses. About 75% of the students come from Catholic 

backgrounds. There was testimony by the President that, 

“I’m convinced that of all the things we say about Loyola, 

the most effective single adjective in attracting students 

and alumni support and benefactors is its Jesuitness.” 

In the fall of 1978, there were 31 tenure track posi-

tions in the Philosophy Department. Seven had been held 

by Jesuits, but one had resigned and two more retire-

ments were imminent. On October 12, the department 

chair reported to a meeting of the department and faculty 

as follows:

  We anticipate 3 full-time faculty openings in the 

Philosophy Department beginning September 1979. 

They are the position of Fr. Dehler and those of

Fr. Grant and Fr. Loftus after they retire at the end of 

the current academic year. 

 There are two different kinds of departmental 

needs which seem to bear heavily on the decisions 

as to the kind of persons we should seek to hire for 

these openings. 

1. The fi rst is a need which the Chair voiced two 

years ago just after Fr. Dehler’s resignation. That is, 

the need for an adequate Jesuit presence in the

Department. We are a Philosophy Department in 

a University with a Jesuit tradition. It is mainly 

by reason of this tradition that philosophy has the 

importance it does in the education of Loyola under-

graduates. Therefore, it behooves us, however strong 

we may feel about “the autonomy of philosophy,” 

to acknowledge our association with this tradition. 

One very basic and obvious way of making such 

acknowledgments is by insisting upon an adequate

Jesuit presence in the faculty of the Department. 

With the retirement of Father Grant and Father

Loftus, we shall be left with 4 out of 31 faculty posi-

tions occupied by Jesuits. Four out of 31 is not an 
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adequate Jesuit presence in the Department. In the 

judgment of the Chair, it would be highly desirable 

to fi ll all three openings with professionally compe-

tent Jesuit philosophers. And it is his recommenda-

tion that we do so if we can. 

 The second kind of departmental need is for 

faculty, especially qualifi ed to teach courses in the 

following areas:    Applied ethics, especially medical 

ethics. There is an increasing student demand for 

such courses and for additional undergraduate course 

offerings at the Medical School.    Philosophy of 

Law. This is one of the most popular of our 300-level 

course offerings. It needs to be offered annually both 

at Lake Shore Campus and Water Tower Campus.

  Logic. There is an exceedingly heavy student 

enrollment at both Lake Shore Campus and Water 

Tower Campus. Additional sections of courses in 

logic should be offered in each campus. 

Consequently, we should seek persons who have 

special competence and interest in teaching courses in 

these areas. The Chair’s recommendation is that we seek 

to hire persons who will help teach in these two areas. 

 These two kinds of needs are different, though 

not incompatible. The Chair’s recommendation as to 

hiring is the following: 

That for each of these 3 positions we seek to hire 

a professionally competent Jesuit philosopher—

preferably a young Jesuit with competence to teach 

in one or several of the following areas:  ) applied 

ethics, especially medical ethics;  ) philosophy of 

law; and  ) logic; and that if we should be unable to 

hire such, we hire temporary full-time person(s) with 

special competence to teach in one or several of these 

areas.

Pime, a Jew, had been employed in 1976 as a part-time 

lecturer in the department. He taught several courses. He 

expected to receive his doctorate in June 1979 and had 

received indications of approval of his work. He knew of 

the resolution of November 30, and asked the department 

chair when there would be a full-time tenure track posi-

tion for him. The chair said he saw nothing in the way of 

a position for Pime in the next three or four years. Disap-

pointed, Pime left Loyola after the spring semester. 

There is no hint of invidious action against Pime on 

account of his religion. The faculty resolution excluded 

every non-Jesuit from consideration, whether of the

Catholic faith or otherwise. We shall assume, however, 

that because Pime’s faith would prevent his being a 

Jesuit, he has a claim on discrimination on account of 

religion.

The BFOQ involved in this case is membership in 

a religious order of a particular faith. There is evidence 

of the relationship of the order to Loyola and that Jesuit 

“presence” is important to the successful operation of the 

university. It appears to be significant to the educational 

tradition and character of the institution that students 

be assured a degree of contact with teachers who have 

received the training and accepted the obligation which 

are essential to membership in the Society of Jesus. It 

requires more to be a Jesuit than just adherence to the 

Catholic faith, and it seems wholly reasonable to believe 

that the educational experience at Loyola would be dif-

ferent if Jesuit presence were not maintained. As priests, 

Jesuits perform rites and sacraments, and counsel mem-

bers of the university community, including students, 

faculty and staff. One witness expressed the objective as 

keeping a presence “so that students would occasionally 

encounter a Jesuit.” 

It is true that it has not been shown that Jesuit training

is a superior academic qualification, applying objective 

criteria, to teach the particular courses. It is also true 

that in looking at claims of BFOQ, courts have consid-

ered only the content of the particular jobs at issue. Yet 

it seems to us here the evidence supports the more gen-

eral proposition that having a Jesuit presence in the Phi-

losophy faculty is “reasonably necessary to the normal 

operation” of the enterprise, and that fixing the number 

at 7 out of 31 is a reasonable determination.    

   Case Questions 
    1. Does the decision make sense to you? Explain.  

2. Since such a high percentage of Loyola’s faculty and 

administrators are non-Jesuits, does it seem as if an 

argument could be made that the school has thereby 

given up its legitimate claim to have being Jesuit be a 

BFOQ?

3. As an employer, do you think you would have to face 

dealing with the policy adopted here making other 

employees or applicants feel unwelcome? If so, what 

would y ou do?        
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    Peterson v. Hewlett-Packard Co.  

Employee sued employer for religious discrimination and alleged religious harassment after being ter-

minated for repeatedly refusing to remove biblical passages he posted in his workplace cubicle, easily 

seen by all, in response to employer’s workplace diversity posters that included affinity orientation. The 

court upheld the termination, concluding that the employer was not required to go along with employee’s 

admitted goal of hurting gay and lesbian employees in an effort to get them to “repent and be saved.” 

     Reinhardt  ,   J.     

Case
13

In this religious discrimination action under Title VII of 

the Civil Rights Act of 1964, Richard Peterson claims 

that his former employer, the Hewlett-Packard Company, 

engaged in disparate treatment by terminating him on 

account of his religious views and that it failed to accom-

modate his religious beliefs. 

The conflict between Peterson and Hewlett-Packard 

arose when the company began displaying “diversity 

posters” in its Boise office as one component of its work-

place diversity campaign. The first series consisted of 

five posters, each showing a photograph of a Hewlett-

Packard employee above the caption “Black,” “Blonde,” 

“Old,” “Gay,” or “Hispanic.” Posters in the second series 

included photographs of the same five employees and a 

description of the featured employee’s personal interests, 

as well as the slogan “Diversity is Our Strength.” 

 Peterson describes himself as a “devout Christian,” 

who believes that homosexual activities violate the com-

mandments contained in the Bible and that he has a duty 

“to expose evil when confronted with sin.” In response to 

the posters that read “Gay,” Peterson posted two Biblical 

scriptures on an overhead bin in his work cubicle. The 

scriptures were printed in a typeface large enough to be 

visible to co-workers, customers, and others who passed 

through an adjacent corridor. 

***
 Peterson’s direct supervisor removed the scriptural 

passages after consulting her supervisor and determin-

ing that they could be offensive to certain employees, and 

that the posting of the verses violated Hewlett-Packard’s 

policy prohibiting harassment. Throughout the relevant 

period, Hewlett-Packard’s harassment policy stated as 

follows: “Any comments or conduct relating to a person’s 

race, gender, religion, disability, age, sexual orientation, 

or ethnic background that fail to respect the dignity and 

feeling [sic] of the individual are unacceptable.” 

Over the course of several days after Peterson posted 

the Biblical materials, he attended a series of meetings 

with Hewlett-Packard managers, during which he and 

they tried to explain to each other their respective posi-

tions. Peterson explained that he meant the passages to 

communicate a message condemning “gay behavior.” 

The scriptural passages, he said, were “intended to be 

hurtful. And the reason [they were] intended to be hurt-

ful is you cannot have correction unless people are faced 

with truth.” Peterson hoped that his gay and lesbian co-

workers would read the passages, repent, and be saved. 

In these meetings, Peterson also asserted that Hewlett-

Packard’s workplace diversity campaign was an initiative 

to “target” heterosexual and fundamentalist Christian 

employees at Hewlett-Packard, in general, and him in 

particular. Ultimately, Peterson and the managers were 

unable to agree on how to resolve the conflict. Peterson 

proposed that he would remove the offending scriptural 

passages if Hewlett-Packard removed the “Gay” posters; 

if, however, Hewlett-Packard would not remove the post-

ers, he would not remove the passages. When the manag-

ers rejected both options, Peterson responded: “I don’t 

see any way that I can compromise what I am doing that 

would satisfy both [Hewlett-Packard] and my own con-

science.” He further remonstrated: “as long as [Hewlett-

Packard] is condoning [homosexuality] I’m going to 

oppose it. . . .” 

 Peterson was given time off with pay to reconsider 

his position. When he returned to work, he again posted 

the scriptural passages and refused to remove them. 

After further meetings with Hewlett-Packard managers,

Peterson was terminated for insubordination. 

 Following receipt of a right to sue notice from the 

EEOC, Peterson filed a complaint alleging religious dis-

crimination in violation of Title VII and the Idaho Human 

Rights Act. Both parties moved for summary judgment. 

The district court granted Hewlett-Packard’s motion and 

denied Peterson’s. We affirm. 

 Title VII makes it unlawful for an employer “to dis-

charge any individual . . . because of such individual’s . . . 
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religion[.]” “The term ‘religion’ includes all aspects of 

religious observance and practice, as well as belief, unless 

an employer demonstrates that he is unable to reasonably 

accommodate to an employee’s . . . religious observance 

or practice without undue hardship on the conduct of the 

employer’s business.” Our analysis of Peterson’s religious 

discrimination claims under the Idaho Human Rights Act 

is the same as under Title VII. 

A claim for religious discrimination under Title VII 

can be asserted under several different theories, including

disparate treatment and failure to accommodate. In argu-

ing that Hewlett-Packard discriminated against him on 

account of his religious beliefs, Peterson relies on both 

these theories. 

 Peterson has the burden of establishing a prima facie 

case by showing that (1) he is a member of a protected 

class; (2) he was qualified for his position; (3) he expe-

rienced an adverse employment action; and (4) similarly 

situated individuals outside his protected class were 

treated more favorably, or other circumstances surround-

ing the adverse employment action give rise to an infer-

ence of discrimination. It is with respect to the fourth 

requirement that Peterson’s case fails. 

Initially, we address Peterson’s argument that 

Hewlett-Packard’s workplace diversity campaign was 

“a crusade to convert fundamentalist Christians to its 

values,” including the promotion of “the homosexual 

lifestyle.” The undisputed evidence shows that Hewlett-

Packard carefully developed its campaign during a three-

day diversity conference at its Boise facility in 1997 

and subsequent planning meetings in which numerous 

employees participated. The campaign’s stated goal—

and no evidence suggests that it was pretextual—was 

to increase tolerance of diversity. Peterson may be 

correct that the campaign devoted special attention to 

combating prejudice against homosexuality, but such 

an emphasis is in no manner unlawful. To the contrary, 

Hewlett-Packard’s efforts to eradicate discrimination 

against homosexuals in its workplace were entirely con-

sistent with the goals and objectives of our civil rights 

statutes generally. 

In addition to Peterson’s allegations about the gen-

eral purposes of the diversity initiative, he asserts that 

the campaign that Hewlett-Packard conducted, as well 

as “the entire disciplinary process” that it initiated in 

response to his posting of the scriptural passages, con-

stituted “an inquisition serving no other purpose than to 

ferret out the extremity of Peterson’s views on homosexu-

ality.” According to Peterson, Hewlett-Packard managers 

harassed him in order to convince him to change his reli-

gious beliefs. However, the evidence that Peterson cites in 

support of this theory shows that Hewlett-Packard man-

agers acted in precisely the opposite manner. In numer-

ous meetings, Hewlett-Packard managers acknowledged 

the sincerity of Peterson’s beliefs and insisted that he 

need not change them. They did not object to Peterson’s 

expression of his anti-gay views in a letter to the editor 

that was published in the  —a letter in 

which Peterson stated that Hewlett-Packard was “on the 

rampage to change moral values in Idaho under the guise 

of diversity,” and that the diversity campaign was a “plat-

form to promote the homosexual agenda.” Nor did the 

Hewlett-Packard managers prohibit him from parking 

his car in the company lot even though he had affixed 

to it a bumper sticker stating, “Sodomy is Not a Family 

Value.” All that the managers did was explain Hewlett-

Packard’s diversity program to Peterson and ask him to 

treat his co-workers with respect. They simply requested 

that he remove the posters and not violate the company’s 

harassment policy—a policy that was uniformly applied 

to all employees. No contrary inference may be drawn 

from anything in the record. 

 Peterson also maintains that the disciplinary proceed-

ings and his subsequent termination stand in marked con-

trast to Hewlett-Packard’s treatment of three other groups 

of similarly situated employees. Peterson compares him-

self, first, to the employees who hung the diversity post-

ers. He argues that these posters were intended “to make 

people uncomfortable so they would think again about 

diversity and change their actions to be more positive.” 

He likens these actions to his own intentions to make his 

“scriptures [] hurtful so that people would repent (change 

their actions) and experience the joys of being saved.” 

This comparison fails because the employees who hung 

the diversity posters were simply communicating the 

views of Hewlett-Packard as they were directed to do by 

management, whereas Peterson was expressing his own 

personal views which contradicted those of management. 

Moreover, unlike Peterson’s postings, the company’s 

workplace diversity campaign did not attack any group 

of employees on account of race, religion, or any other 

important individual characteristic. To the contrary, 

Hewlett-Packard’s initiative was intended to promote 

tolerance of the diversity that exists in its workforce. 

Hewlett-Packard’s failure to fire employees for follow-

ing management’s instructions to hang the posters pre-

pared by management provides no evidence of disparate 

treatment.
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Second, Peterson compares himself with other

employees who posted religious and secular messages 

and symbols in their work spaces. Yet Peterson failed to 

present any evidence that the posters in other Hewlett-

Packard employees’ cubicles were intended to be “hurt-

ful” to, or critical of, any other employees or otherwise 

violated the company’s harassment policy. In fact, the only

posters in other employees’ work spaces that Peterson 

identified were of “Native American dream catchers,” 

“New Age pictures of whales,” and a yinyang symbol. 

Third, Peterson argues that he was similarly situated 

to the network group of homosexual employees that 

Hewlett-Packard permitted to organize in the workplace 

and advertise in the company’s e-mail and its newsletter. 

Yet Peterson failed to present any evidence that commu-

nications from this network group were, let alone were 

intended to be, hurtful to any group of employees. Nor 

does anything in the record indicate that Hewlett-Packard 

permitted or would have permitted any network group or 

any individual employee to post messages of either a sec-

ular or religious variety that demeaned other employees 

or violated the company’s harassment policy. 

In short, we conclude that Peterson’s evidence does 

not meet the threshold for defeating summary judgment 

in disparate treatment cases. Peterson offered    evi-

dence, circumstantial or otherwise, that would support a 

reasonable inference that his termination was the result 

of disparate treatment on account of religion. Viewing 

the record in the light most favorable to Peterson, it is 

evident that he was discharged, not because of his reli-

gious beliefs, but because he violated the company’s 

harassment policy by attempting to generate a hostile and 

intolerant work environment and because he was insub-

ordinate in that he repeatedly disregarded the company’s 

instructions to remove the demeaning and degrading 

postings from his cubicle. 

 Peterson also appeals the district court’s rejection 

of his failure-to-accommodate theory of religious dis-

crimination. An employee who fails to raise a reasonable 

inference of disparate treatment on account of religion 

may nonetheless show that his employer violated its 

affirmative duty under Title VII to reasonably accommo-

date employees’ religious beliefs. To establish religious 

discrimination on the basis of a failure-to-accommo-

date theory, Peterson must first set forth a prima facie 

case that (1) he had a bona fide religious belief, the 

practice of which conflicts with an employment duty;

(2) he informed his employer of the belief and conflict; and

(3) the employer discharged, threatened, or otherwise 

subjected him to an adverse employment action because 

of his inability to fulfill the job requirement. If Peterson 

makes out a prima facie failure-to-accommodate case, 

the burden then shifts to Hewlett-Packard to show that 

it “initiated good faith efforts to accommodate reason-

ably the employee’s religious practices or that it could not 

reasonably accommodate the employee without undue 

hardship.” 

As we explain below, it is readily apparent that the 

only accommodations that Peterson was willing to accept 

would have imposed undue hardship upon Hewlett-

Packard. Therefore, we will assume    that

Peterson could establish a prima facie case that his post-

ing of the anti-gay scriptural passages stemmed from his 

religious beliefs that homosexual activities “violate the 

commandments of God contained in the Holy Bible” and 

that those same religious beliefs imposed upon him “a 

duty to expose evil when confronted with sin.” We make 

that assumption with considerable reservations, however, 

because we seriously doubt that the doctrines to which 

Peterson professes allegiance compel any employee to 

engage in either expressive or physical activity designed 

to hurt or harass one’s fellow employees. 

An employer’s duty to negotiate possible accommo-

dations ordinarily requires it to take “some initial step 

to reasonably accommodate the religious belief of that 

employee.” Peterson contends that the company did not 

do so in this case even though Hewlett-Packard manag-

ers convened at least four meetings with him. In these 

meetings, they explained the reasons for the company’s 

diversity campaign, allowed Peterson to explain fully 

his reasons for his postings, and attempted to determine 

whether it would be possible to resolve the conflict in a 

manner that would respect the dignity of Peterson’s fel-

low employees. Peterson, however, repeatedly made it 

clear that only two options for accommodation would be 

acceptable to him, either that (1) both the “Gay” posters 

and anti-gay messages remain, or (2) Hewlett-Packard 

remove the “Gay” posters and he would then remove the 

anti-gay messages. Given Peterson’s refusal to consider 

other accommodations, we proceed to evaluate whether 

one or both of the “acceptable” accommodations would 

have imposed undue hardship upon Hewlett-Packard, 

or to determine whether Hewlett-Packard carried its

burden of showing that no reasonable accommodation 

was possible. 

As we explain further below, Peterson’s first pro-

posed accommodation would have compelled Hewlett-

Packard to permit an employee to post messages intended 
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to demean and harass his co-workers. His second pro-

posed accommodation would have forced the company 

to exclude sexual orientation from its workplace diversity 

program. Either choice would have created undue hard-

ship for Hewlett-Packard because it would have inhibited 

its efforts to attract and retain a qualified, diverse work-

force, which the company reasonably views as vital to its 

commercial success; thus, neither provides a reasonable 

accommodation.

 With respect to Peterson’s first proposal, an employer 

need not accommodate an employee’s religious beliefs if 

doing so would result in discrimination against his co-

workers or deprive them of contractual or other statutory 

rights. Nor does Title VII require an employer to accom-

modate an employee’s desire to impose his religious 

beliefs upon his co-workers. 

That is not to say that accommodating an employee’s 

religious beliefs creates undue hardship for an employer 

merely because the employee’s co-workers find his con-

duct irritating or unwelcome. Complete harmony in the 

workplace is not an objective of Title VII. If relief under 

Title VII can be denied merely because the majority 

group of employees, who have not suffered discrimina-

tion, will be unhappy about it, there will be little hope of 

correcting the wrongs to which the Act is directed. While 

Hewlett-Packard must tolerate some degree of employee 

discomfort in the process of taking steps required by 

Title VII to correct the wrongs of discrimination, it need 

not accept the burdens that would result from allow-

ing actions that demean or degrade, or are designed to 

demean or degrade, members of its workforce. Thus, we 

conclude that Peterson’s first proposed accommodation 

would have created undue hardship for his employer. 

The only other alternative acceptable to Peterson—

taking down all the posters—would also have inflicted 

undue hardship upon Hewlett-Packard because it would 

have infringed upon the company’s right to promote 

diversity and encourage tolerance and good will among 

its workforce. The Supreme Court has acknowledged 

that “the skills needed in today’s increasingly global 

marketplace can only be developed through exposure to 

widely diverse people, cultures, ideas, and viewpoints.” 

These values and good business practices are appropri-

ately promoted by Hewlett-Packard’s workplace diversity 

program. To require Hewlett-Packard to exclude homo-

sexuals from its voluntarily adopted program would cre-

ate undue hardship for the company. 

Because only two possible accommodations were 

acceptable to Peterson and implementing either would 

have imposed undue hardship upon Hewlett-Packard, we 

conclude that the company carried its burden of show-

ing that no reasonable accommodation was possible, and 

we therefore reject Peterson’s failure-to-accommodate 

claim.

 Peterson failed to raise a triable issue of fact that his 

termination from employment at Hewlett-Packard was 

on account of his religious beliefs. The ruling of the dis-

trict c ourt i s t herefore AFFIRMED.    

   Case Questions 
1. Do the employer’s actions here seem reasonable to 

you (both those in response to diversity and those in 

response to the employee’s reaction)?  

2. Would you have balanced the two sides here the same 

as the court? Explain.  

3. How would you design a diversity program that no 

employee would have problems with? 
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 Chapter

         Learning Objectives 

 When you finish studying this chapter, you should be able to: 

   Distinguish the perception of older workers from the reality of their 

impact in the workplace. 

   Describe the history of the protection of older workers in the United 

States. 

   Explain the prima facie case of discrimination based on age 

discrimination. 

   Describe the  bona fide occupational qualification  defenses available to 

employers under the ADEA. 

   Distinguish circumstances where disparate impact and disparate treat-

ment apply in connection with age discrimination. 

   Analyze factual circumstances when employer economic concerns may 

justify adverse action against particular groups of workers. 

   Recognize necessary elements to establish pretext under the ADEA. 

   Define the parameters of a valid waiver of ADEA rights.  

LO1LO1

LO2LO2

LO3LO3

LO4LO4
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11 
Age Discrimination
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      Statutory Basis 

The statutory basis is presented in  Exhibit 11.1 , “Age Discrimination in Employ-

ment Act.” 

    Oldie. . .but Goldie? 

America is a culture in which youth is valued. It must be very strange indeed to 

those of other cultures, like the Japanese, who revere age and believe that with it 

comes wisdom and insight unobtainable by the young. In our culture, the general 

perception is that with youth comes energy, imagination, and innovation. With age 

comes decreasing interest, lack of innovation and imagination, and a lessening of 

the quality of the person. Television networks, studios, and talent agencies have 

been accused of stereotyping “older” television writers as not having the energy 

and ability to write for the younger demographic group they want to attract.  1

     The scenarios at the beginning of this chapter are mere generalizations, or 

perhaps even stereotypes, but they are omnipresent in the workplace. While sta-

tistics show that older workers are more reliable, harder working, and more com-

mitted and have less absenteeism than younger workers—all characteristics that

employers say they value—the general perception of them as employees is exactly 

the opposite. A Government Accountability Office 2005 report to Congress  2

LO1LO1

Scenario
1

Scenario
1

Opening Scenarios

SCENARIO 1

In an effort to reduce costs across the board, 

Pilchard wishes to hire recent graduates of 

MBA programs who have little experience. 

His fi rm would be paying them above com-

petitive salaries even if it offered them one-half the 

salaries of its present staff members who are over

age  40. Should Pilchard terminate the older em-

ployees in favor of the younger, less-expensive 

workers?

SCENARIO 2

Beth, an employer, wants to hire someone 

for a strenuous job that requires a great 

deal of training, which will take place over 

the course of several years. The applicant 

who appears most qualifi ed is 58 years old; how-

ever, Beth is concerned that the applicant will not 

be able to handle the physical demands of the posi-

tion in the long run. Further, she is concerned that 

the applicant will only continue working for several 

more years before she retires. Does Beth hire the

applicant anyway? What advice would you give Beth?

SCENARIO 3

Mary had worked as an accountant for

Andrew Arthurson, a once prestigious

accounting fi rm, for over 20 years before 

she was laid off after the fi rm suffered 

a great loss of clients due to a scandal. Fifty-year-

old Mary applies for a position as an accountant at 

Knott Hower Phault, an accounting fi rm with 25 

employees in Chicago, Illinois. Thirty-eight-year-old 

senior partner Dan Knott is impressed by Mary’s cre-

dentials and understands that Mary had no involve-

ment in the Arthurson scandal. Still, he fears that 

Mary’s years of experience make her overqualifi ed 

for the accountant position at his fi rm. Dan thinks 

that a professional at Mary’s stage would not care 

to take direction from him or his partners, who are 

either Dan’s age or younger. What advice would you 

give Dan?

Scenario
1

Scenario
2

Scenario
3
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Exhibit 11.1 Age Discrimination in Employment Act

Sec. 4 (a) It shall be unlawful for an employer—

(1)  to fail or refuse to hire or to discharge any indi-

vidual or otherwise discriminate against any 

individual with respect to his compensation, 

terms, conditions, or privilege of employment, 

because of such individual’s age;

(2)  to limit, segregate, or classify his employees 

in any way which would deprive or tend to 

deprive any individual of employment oppor-

tunities or otherwise adversely affect his status 

as an employee, because of such individual’s 

age; or

(3)  to reduce the wage rate of any employee in 

order to comply with this chapter.

Source: 20 U.S.C. § 623.

evidences a continuing bias against older workers. When asked how their organi-

zations view older workers, 42 percent of respondents answered that older work-

ers were an “issue to be dealt with.” Less than one-fourth viewed older workers 

as a leveraging opportunity. This attitude adversely affects employees who may 

not be treated as well because they are perceived as less-desirable employees. 

This perception is not limited to the United States, of course. Until 2007, law-

yers were not permitted to be admitted to practice for the first time in the Indian 

state of Delhi if they were over the age of 45. This prohibition was based on the 

general understanding that “lawyers above 45 just get into the profession [to pass 

time]. They don’t contribute anything, engage in malpractice and crowd in.”  3   The 

constraint was recently lifted. 

Contrary to those perceptions, older workers are actually now more likely 

to remain on the job than their counterparts earlier in this century. More than 

20 million people over age 55 are working and comprise 16 percent of the 

workforce.4   In fact, this number is growing    than the workforce 

overall and, by 2030, the number of workers 65 and over will more than double. 

In addition, a study by Pew Research found that more than 75 percent of work-

ers today    to continue to work for pay after they retire.  5   In contrast, the 

number of workers between the ages of 35 and 44 is expected to drop 10 per-

cent by 2010.  6   This eventuality presents a workforce challenge since more than 

50 percent of companies do not actively recruit or work to retain older workers  7

and since a large proportion of the workforce will be eligible to retire within 

five years.  8   As a result, for many employers, the number one concern is how to 

attract and retain new talent. 

Many employers feel that older employees may be more expensive to retain 

because they have greater experience and seniority. They may receive a raise each 

year until their salary becomes a burden on the firm. Management realizes that it 

could reduce costs by terminating older employees, who have more experience than 

may be necessary to perform the requirements of the position, and by hiring younger, 

less-experienced employees. However, the economic bias against older workers
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is not well founded in fact. (See  Exhibit 11.2 , “Myths about Older Workers and 

Age Discrimination.”) A report issued in 2006 by the American Association of 

Retired People (AARP) demonstrates that, contrary to popular beliefs that older 

workers impose higher costs on employers than younger workers, any additional 

costs are minimal, at best. With regard to retention, offsetting costs are actually 

related to turnover. In other words, the costs are based on the value that older work-

ers have brought to the workplace through their “deep institutional knowledge and 

job-related know-how.”  9   In connection with hiring, age-based compensation cost 

differences are exceptionally low. The same report found that older workers are 

more motivated to exceed expectations on the job than are younger counterparts. 

While there is an argument that    younger workers may be better quali-

fied for certain types of positions when entering the workforce, employers may 

rely on generalizations about classes of workers and only choose employees from 

those classes that they perceive as more desirable as opposed to making a time-

consuming individualized determination of the abilities of each applicant. While 

some of these generalizations may be grounded in fact, it is the act of general-

izing, rather than the individualized conclusions, that constitutes the wrongful 

discrimination. In this chapter, we will discuss older employees, their legal rights 

under the laws that protect them, and the most effective way for employers to end 

up with the most qualified workforces while respecting those laws.   

Exhibit 11.2 MYTHS about Older Workers and Age Discrimination

 1. In a reduction in force caused by economic rea-

sons, employers should always terminate the 

older workers since they are usually the highest 

paid.

 2. If most people in a certain age group have a 

common weakness, it can be generalized that 

all in that group have the weakness, and age 

can be used as a job qualification.

 3. If an employee is discriminated against because 

of youth, the employee has a claim under the 

Age Discrimination in Employment Act.

 4. Employees must retire at age 65 in the United 

States.

 5. As workers, older employees

• Are not hard workers.

•  Will get tired more easily than younger workers.

•  Are less able to perform than younger workers.

• Don’t understand technology.

•  Don’t want to travel too much and are gen-

erally more stubborn and uninterested in 

learning.

•  Make too much money since it often is based 

on seniority and not performance.

• Are just marking time before they can retire.

 6. As workers, younger employees

• Have it easy; they never suffer discrimination.

•  Always win the job when competing against 

older workers.

•  Have a lower unemployment rate than older 

workers.

•  Can easily find jobs since older workers are 

retiring all the time.
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  Regulation: Age Discrimination in Employment Act 

  Baseless discrimination against older workers occurs with such consistency 

that Congress was compelled to enact legislation to protect older workers from

discrimination to prevent increased unemployment for those over 40. In 1967, Con-

gress enacted the    Age Discrimination in Employment Act (ADEA)    for the 

express purpose of “promot[ing the] employment of older people based on their abil-

ity rather than age [and prohibiting] arbitrary age discrimination in employment.” 

The act applies to employment by public and private employers and by unions and 

employment agencies, as well as by foreign companies with more than 20 workers 

located in the United States. In 2006, more than 19,000 claims were filed with the 

EEOC based on the act (after a dip to 16,548 in 2006), resulting in monetary awards 

of over $50 million, and representing the largest annual increase since 2002.  10  

On its effective date, the act covered employees between the ages of 40 and 65. 

The upper limit was extended to 70 in 1978 and later removed completely. There 

is no longer an upper age limit, in recognition that an 80-plus-year-old may be 

just as qualified for a position as a 30-year-old and should have the opportunity 

to prove her or his qualifications and to obtain or retain employment based on 

them. With few exceptions, mandatory retirement has now become a dinosaur 

(discussed below). It is also important to recognize that the act will become all 

the more critical as healthcare advances allow people to live more vital lives to 

longer ages. Many people today feel healthy enough to work long beyond the age 

at which most people used to retire. 

Courts and Congress have recognized there is a trade-off for the required 

employment of qualified older workers. In        11

the court said: 

Although the ADEA does not hand federal courts a roving commission to review busi-

ness judgments, the ADEA   create a cause of action against business decisions 

that merge with age discrimination. Congress enacted the ADEA precisely because 

many employers or younger business executives act as if they believe that there are 

good business reasons for discriminating against older employees. Retention of senior 

employees who can be replaced by younger lower-paid people frequently competes 

with other values, such as profits or conceptions of economic efficiency. The ADEA 

represents a choice among these values. It stands for the propositions that this is a bet-

ter country for its willingness to pay the costs for treating older employees fairly. 

 You may wonder why age was not merely included as an amendment to Title VII

since the laws have several similarities. Both are enforced by the EEOC, as well 

as through private actions. However, discrimination based on age is substan-

tively different from discrimination based on factors covered by Title VII in three 

important ways. First, the ADEA is more lenient than Title VII regarding the lati-

tude afforded employers’ reasons for adverse employment decisions. The ADEA 

allows an employer to rebut a prima facie case of age discrimination by identifying

any “reasonable factor other than age” that motivated the decision. 

Age Discrimination 
in Employment act
Prohibits discrimination 

in employment on the 

basis of age; applies 

to individuals who are 

at least 40 years old. 

Individuals who are not 

yet 40 years old are not 

protected by the act and 

 be discriminated 

against on the basis of 

their age.

Age Discrimination 
in Employment act
Prohibits discrimination 

in employment on the 

basis of age; applies 

to individuals who are 

at least 40 years old. 

Individuals who are not 

yet 40 years old are not 

protected by the act and 

 be discriminated 

against on the basis of 

their age.

LO2LO2
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Second, an employee is not barred from pursuing a claim simply because the 

employer treated another older worker better. In other words, a 62-year-old is 

not barred from a claim when terminated simply because her replacement wa

55 (that is, also in the protected class). 

Third, the act only protects employees over 40 from discrimination. Unlike 

Title VII, there is no protection from “reverse” discrimination. In other words, 

an individual under 40 cannot file a claim under the act based on the claim that 

she was discriminated against because of her youth—that it was because she was 

too young. Moreover, in a 2004 decision, the Supreme Court held that the ADEA 

does not protect workers over 40 who were discriminated against (in this case) in 

favor of workers over 50 with regard to benefits. As Justice Souter noted in  

        “The law does not mean to stop an 

employer from favoring an older employee over a younger one. . .The enemy of 

40 is 30, not 50.”  12   Note, however, that certain state laws or precedents allow for 

what might be considered a youth’s “reverse-discrimination” claim under state 

age discrimination statutes. One New Jersey man who claimed he was fired from 

a bank vice president position because of his young age (25) was allowed to

proceed in court in that state. In direct response to the    case, the EEOC 

modified its regulations to remove language that prohibited discrimination 

against younger workers, opening the doors to what some consider affirmative 

action in favor of an older generation. 

It is interesting to note that, in recent years, there has been somewhat of an upward 

trend in seeking to hire and retain older workers. (Though, see Exhibit 11.3, “The 

Times, They Are a’ Changin’, or Not?” for an alternate perspective.) AARP reports 

that some businesses, particularly in healthcare and retail, are increasingly focusing 

on hiring and retaining older workers as the nation’s 78 million baby boomers age. 

CNBC adds, “With the prospect of shortfalls in funding for Social Security and the 

potential for a real labor shortage when the economy expands, employment fore-

casters say the country can’t afford to lose older workers in the years ahead.”  13

Another restriction on the ADEA’s protection came from the U.S. Supreme 

Court’s 2000 decision in        14 In   state 

employees alleged that their state employers had discriminated against them 

on the basis of age in violation of the ADEA. Under the U.S. Constitution’s 

Eleventh Amendment, states cannot be sued by citizens of another state. Fed-

eral courts have interpreted the Eleventh Amendment to extend immunity to 

states not consenting to being sued by their citizens. The U.S. Supreme Court 

determined that while Congress intended to allow state employees to sue their 

state employers under the ADEA, this attempt exceeded congressional author-

ity. Therefore, in almost half the states, specifically those that have not waived 

sovereign immunity, state employees are not able to sue their state employers 

under the ADEA. 

To ensure that appropriate and adequate information exists as to hiring prac-

tices in connection with age, the act has specific record-keeping provisions for 

employers. Employers are required to maintain the following information for 

  for each employee and applicant, where applicable:
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Exhibit 11.3 The Times, They Are a’ Changin’, or Not?

Age discrimination became illegal in Britain as of 
October 2006. Perhaps you thought it might have 
occurred earlier? 

As a Financial Times article pointed out, “[m]ost 

people instinctively know that [age discrimination] 

is nonsense,” but, as you will see throughout cases 

and examples in this chapter, perhaps that conclu-

sion is not so universally accepted. As the language 

in the article suggests, perhaps gender discrimi-

nation persists as well; “[w]omen in lap-dancing 

clubs will still be young, men in boardrooms old. 

Employers can still make workers retire at age 65, 

at least for the moment.”1 [Note: See below for U.S. 

differences in the law.]

   1  J. Kay, “A Subtler Approach Is Needed Than Laws 
Against Ageism,”  Financial Times,  October 3, 2006, p. 13.  

Examples are not difficult to find, though per-

haps they are difficult to prove. In a 2007 case 

involving global law firm Akin Gump, Donald Gross 

filed an age discrimination claim alleging he was 

terminated less than two years after being hired as 

senior counsel for its practice in Korea. He contends 

that he was told that it was not due to performance 

but instead because he was too senior due to his 

age and therefore “not a good fit.” The firm denies 

the claims entirely.2 The case is pending.

   2  E. Schwartz, “Former Akin Gump Attorney Accuses Firm 
of Age Discrimination,”  Legal Times,  March 6, 2007.  

• Name.  

• Address.  

  • Date of birth.  

• Occupation.  

  • Rate of pay.  

  • Compensation earned each week.    

Employers are required to maintain the following information for   for 

each employee and for both regular and temporary workers:

   • Job applications, résumés, or other employment inquiries in answer to ads or 

notices, plus records about failure or refusal to hire.  

  • Records on promotion, demotion, transfer, selection for training, layoff, recall, 

or discharge of any employee.  

  • Job orders given to agencies or unions for recruiting personnel for job 

openings.

  • Test papers.  

  • Results of physical exams that are considered in connection with any personnel

action.

  • Ads or notices relating to job openings, promotions, training programs, or 

opportunities f or o vertime.    

The ADEA also addresses discrimination in the provision of benefits.

Specifically, employers are held to an equal-benefit/equal-cost rule. Under the 

rule, employers can comply with the ADEA by either providing equal benefits 
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to workers of all ages or spending an equal amount to purchase the benefits. In 

recognizing that it may cost more to provide equivalent benefits to older workers, 

Congress was striving to encourage the hiring of older workers. 

    Employee’s Prima Facie Case: Disparate Treatment 
   An employee believes that his employer has made a decision about him on the 

basis of age. What does he do now? The employee may file an action against the 

employer under the ADEA and prove age discrimination on the basis of disparate 

treatment by utilizing the method of proof for Title VII cases originally set forth 

in         and later adapted to age discrimination 

claims under the ADEA. Under this approach, an employee must establish the 

following four elements to persuade the court that she or he even has a claim for 

age discrimination:

    1. The employee is in the protected class.  

   2. She or he suffered an  adverse employment action    (was terminated or 

demoted).

   3. The employee was doing her or his job well enough to meet her or his

employer’s legitimate expectations.  

   4. Others not in the protected class were treated more favorably.    

To satisfy the first requirement of the prima facie case, the employee must merely 

show that she or he is 40 years old or older.   

The second requirement is proof that the employer made an employment decision 

that adversely affected the employee. This may include a decision not to hire the 

applicant or to terminate the employee.  

With the third requirement, the applicant must prove that he or she was    qualified 
for the position.  If the applicant is not qualified, then the employer’s deci-

sion would be justified and the applicant’s claim fails. The position requirements, 

however, must be legitimate requirements, and not merely devised for the purpose 

of terminating or refusing to hire older workers. Courts have allowed this require-

ment to be met by the employee simply by showing that the employee was never 

told that performance was unacceptable. The qualifications requirement is not a 

difficult one. Courts have even held that the fact that the employee was hired ini-

tially indicates that he or she has the basic qualifications. 

In connection with the fourth requirement for a prima facie case of age discrimi-

nation, the employee or applicant must show that he was treated differently than 

other employees who are not in the protected class. This requires an employer to 

explain its actions if it terminates (or refuses to hire) an older qualified employee, 

LO3LO3

adverse 
employment action
Any action or omis-

sion that takes away a 

benefit, opportunity, or 

privilege of employment 

from an employee.

adverse 
employment action
Any action or omis-

sion that takes away a 

benefit, opportunity, or 

privilege of employment 

from an employee.

qualified for the 
position
Able to meet the 

employer’s legitimate 

job requirements.

qualified for the 
position
Able to meet the 

employer’s legitimate 

job requirements.
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while simultaneously hiring younger employees. For instance, where an employer 

terminates a 57-year-old worker and hires, in her place, a 34-year-old employee, 

and the 57-year-old employee can show that she remains qualified for her

position, the employer must defend its decision. 

This requirement has presented the most difficulty for courts. What if an

80-year-old is fired and replaced by a 78-year-old? Is this discriminatory action? 

The basic ADEA case is filed where an employee is replaced by or not hired in 

favor of an employee who is not a member of the protected class. However, the 

Supreme Court has held, in        15   that a 

plaintiff can state a claim as long as she or he is replaced by someone younger, 

even if the replacement is 40 years old or older. Of interest is a 2008 Supreme 

Court case,    which held that

evidence of other older workers terminated from the same company should be 

evaluated on a case-by-case basis. Called “me, too” evidence, the court explained 

that, “[t]he question whether evidence of discrimination by other supervisors is 

relevant . . . is fact-based and depends on many factors, including how closely 

related the evidence is to the plaintiff ’s circumstances.”  16

One other provision of the ADEA merits special attention; section 4(e) makes 

it unlawful to “print or publish or cause to be printed or published, any notice or 

advertisement . . . indicating any preference, limitation, specification, or discrim-

ination, based on age.” The court in        17

found that, in determining whether an advertisement had a discriminatory effect 

on older individuals, “the discriminatory effect of an advertisement is determined 

not by ‘trigger words’ but rather by its context.” That is, the ad is not considered 

discriminatory because of a word or words but rather because of the intent of the 

ad to discriminate against older individuals. 

The use of certain trigger words like “girl” or “young” may establish an ADEA 

violation under most circumstances so the context of the statement is important 

to determine its discriminatory effect. For instance, the use of “recent college

graduate” is not discriminatory if a personnel agency merely intended to identify 

those   that it offered to that specific class of individuals. (See  Exhibit 11.4 , 

“EEOC Guidance.”) The EEOC specifically explains as follows: 

 The ADEA generally makes it unlawful to include age preferences, limitations, 

or specifications in job notices or advertisements. A job notice or advertisement 

may specify an age limit only in the rare circumstances where age is shown to be a 

“bona fide occupational qualification” (BFOQ) reasonably necessary to the normal 

operation of the business. 18

    Employer’s Defenses 
Once the employee has presented evidence relating to the employer’s actions, the 

burden of proof shifts to the employer to present a legitimate and nondiscrimina-

tory reason for its actions. 

What does “articulate” mean in the    requirement that 

the employer “articulate” a legitimate, nondiscriminatory reason for the adverse 

employment decision? Courts have differed, with some holding that the employer 
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must merely identify a reason why the individual was terminated or not hired and 

others requiring that the employer present evidence of its nondiscriminatory rea-

son and also persuade the court that the reason actually constitutes the basis for its 

decision. (See  Exhibit 11.5 , “Employer’s Defenses.”) 

If an employer is sued for age discrimination, the defense of BFOQ is available. 

In fact, age is one of the most consistently applied BFOQs. The employer’s proof 

of a bona fide occupational qualification under the ADEA is slightly different and 

less exacting than under Title VII. Title VII requires that the employer demon-

strate that the essence of the business requires the exclusion of the members of a 

protected class and all or substantially all of the members of that class are unable 

to perform adequately in the position in question. The EEOC follows the require-

ments of Title VII in connection with the ADEA but adds one further possibility 

for the employer’s proof. The EEOC identifies what the employer must prove in 

an age discrimination case brought under the ADEA as

1. The age limit is reasonably necessary to the essence of the employer’s busi-

ness; and either  

2. All or substantially all of the individuals over that age are unable to perform 

the job’s requirements adequately; or  

3. Some of the individuals over that age possess a disqualifying trait that cannot 

be ascertained except by reference to age.    

The third element of the proof allows an employer to exclude an older worker 

from a position that may be unsafe to    older workers. This defense would 

only be accepted by a court where there is no way to individually assess the safety 

potential of a given applicant or employee. 

 For example, assume there existed a medical disorder that was prevalent 

among those over 80 and was not discoverable under standard medical inves-

tigation. Assume also that this medical condition caused its sufferers to lose 

consciousness without warning. An employer who refused to place those over 

LO4LO4

Scenario
2

Scenario
2

Exhibit 11.4 EEOC Guidance

The EEOC Interpretive Rules offer the following 

guidance:

When help wanted notices or advertisements con-

tain terms and phrases such as “age 25 to 35,” 

“young,” “boy,” “girl,” “college student,” “recent 

college graduate,” or others of a similar nature, 

such a term or phrase discriminates against the 

employment of older people, and will be considered

in violation of the act. Such specifications as “age 

40 to 50,” “age over 50,” or “age over 65” are also 

considered to be prohibited. Where such specifica-

tions as “retired person” or “supplement your pen-

sion” are intended and applied so as to discriminate 

against others within the protected group, they, 

too, are regarded as prohibited unless one of the 

exceptions applies.
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80 in the position of a school bus driver would satisfy the proof of a BFOQ. 

Note that it is not enough for an employer to simply think there is a condition 

related to age that supports a BFOQ. The decision must be based on competent 

expert evidence of a connection between age and the component of the job 

affected. 

When Congress passed the 1986 amendments to the ADEA prohibiting    man-
datory retirement    on the basis of age for most workers, it included several 

temporary exemptions, notably one for tenured faculty in higher education. That 

exemption expired December 31, 1993. Mandatory retirement has been limited 

to two circumstances. First, a small number of high-level employees with sub-

stantial executive authority can be subjected to compulsory retirement at age 65 

or beyond if the individual will receive a company pension of $44,000 or more. 

This exception is a very narrow one and does not allow for compulsory retire-

ment policies for midlevel managers. Perhaps this exception is narrowly confined 

to those with decision-making authority based on stereotypes that the majority

of powerful executives tend to be over 40, with wealth and opportunity that 

make a mandatory retirement policy less burdensome. Second, persons in two

specific occupations, police officers and firefighters, have been subject to

mandatory retirement. However, age is not necessarily a BFOQ in these occupa-

tions. Voluntary retirement plans are, however, permitted and are discussed later 

in this chapter. 

   The employer cannot simply base employment decisions on age-related stereo-

types; the employer must base such decisions on credible evidence. As demon-

strated in            provided at the end of the chapter, an 

airline attempted to defend its mandatory retirement policy for flight engineers 

over the age of 60 as a BFOQ. This defense ultimately failed because individual 

determinations of health could help achieve the airline’s goal of safe transporta-

tion of passengers in a less restrictive manner. 

The policy was apparently based on the Federal Aviation Administration’s 

original “Age 60 Rule,” which prohibited people at or over the age of 60 from

acting as pilots or co-pilots.  19   Interestingly, while the FAA requires individual 

pilot medical certifications, and a semiannual exam of pilots, it maintained the 

mandatory 
retirement
Employee must retire 

upon reaching a speci-

fied age. Deemed illegal 

by the 1986 amend-

ments to the ADEA, 

with few exceptions.

mandatory 
retirement
Employee must retire 

upon reaching a speci-

fied age. Deemed illegal 

by the 1986 amend-

ments to the ADEA, 

with few exceptions.

Scenario
3

Scenario
3

Case
1

Case
1

Exhibit 11.5 Employer’s Defenses

The employer may present a legitimate and nondis-

criminatory reason for its actions in one of several 

ways. The act states:

It shall not be unlawful for an employer

(1) to take any action otherwise prohibited 

where age is a bona fide occupational qualification 

reasonably necessary to the normal operation of 

the particular business, or where the  differentia-

tion is based on reasonable factors other than age.

(2) to observe the terms of a bona fide senior-

ity system or any bona fide employee benefit plan 

such as a retirement, pension, or insurance plan.

(3) to discharge or otherwise discipline an indi-

vidual for good cause.
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Age 60 Rule until 2007, when then-President Bush signed a bill raising the

mandatory retirement age to 65, bringing the United States into alignment with 

international rules. At the time of its passage, the legislation was praised for 

keeping more experienced pilots in the cockpit longer, for easing the challenge 

brought on by a pilot shortage but also for its requirement that pilots over 60 be 

accompanied by a younger copilot on international flights.   

  Employee’s Prima Facie Case: Circumstances Involving 
Claims of Disparate Impact 
As explained in connection with other forms of discrimination, there are two 

claims an employee may make against the employer: disparate treatment and dis-

parate impact. The former occurs where an employee is treated differently than 

other employees because she or he is a member of a protected class. For example, 

disparate treatment exists where an applicant is not hired because of her age. Dis-

parate impact, on the other hand, exists where a policy or rule of an employer, 

though not discriminatory on its face, has a different effect on one group than 

on another. For example, a rule that required all bus drivers to have 20/20 vision 

may have the effect of limiting the number of older workers who can be bus

drivers. Now, this rule is indeed discriminatory in that it distinguishes between 

those who have good vision and those who do not. The question is whether the 

rule is wrongful. In the example, perhaps it is justified by business reasons, and 

thus perfectly acceptable. Because of the close connection between the prima 

facie cases and the employer defenses, we will discuss the case of disparate 

impact at this juncture and then return to the employee’s burden of evidencing 

pretext shortly; but let us review where we are in the case process for navigational 

purposes (see  Exhibit 11.6 , “Proving a Case of Age Discrimination”). 

In mid-2005, the Supreme Court reached a decision in     
20   that resolved this issue—one that had caused a distinct split in the cir-

cuit courts. In that case, police and public safety officers employed by the city of 

Jackson, Mississippi, argued that the city had given senior officers lower salary 

increases than those offered to younger officers. The city had adopted this salary 

plan “to attract and retain qualified people, provide incentive for performance, 

maintain competitiveness with other public sector agencies and ensure equitable 

compensation to all employees regardless of age, sex, race and/or disability.” The 

appellate court held that disparate-impact claims are categorically unavailable 

under the ADEA. 

While holding that disparate impact claims are actionable under the ADEA, 

the Supreme Court ended up finding against the officers because the city based 

its decision on    reasonable factors other than age (RFOA)    . “The RFOA 

provision provides that it shall not be unlawful for an employer ‘to take any action 

otherwise prohibited under [the Act] . . . where the differentiation is based on 

reasonable factors other than age discrimination. . . .’ In most disparate-treatment 

cases, if an employer in fact acted on a factor other than age, the action would not 

be prohibited under [the Act] in the first place.” One of the important elements 
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of the decision is that the Court found that the disparate impact provision is to 

be interpreted much more    for disparate impact claims under the ADEA 

compared to Title VII. First, there is no RFOA defense in Title VII; under Title VII,

the employer can justify a practice that has been shown to have a disparate impact 

by evidencing that it is job-related and consistent with business necessity. 

In evaluating the city’s salary plan, the Supreme Court concluded that reli-

ance on seniority and rank is unquestionably reasonable given the city’s goal 

of raising employees’ salaries to match those in surrounding communities. The 

Court explained again that the analysis in this ADEA case was different from an 

analysis under Title VII: “While there may have been other reasonable ways for 

the City to achieve its goals, the one selected was not unreasonable. Unlike the 

business necessity test, which asks whether there are other ways for the employer 

to achieve its goals that do not result in a disparate impact on a protected class, 

the reasonableness inquiry includes no such requirement.” The Court therefore 

decided that the city’s decision was based on a “reasonable factor other than age” 

that responded to the city’s legitimate goal of retaining police officers. 

In opening scenario 2, the applicant’s age appears to be of some concern; how-

ever, the real issue is whether the applicant can do the strenuous job. If it can be 

shown that the applicant can perform all the necessary job functions, he should be 

hired because he is the most qualified. In the future, if he becomes unable to meet 

the demands of the job, his termination would be a result of his lack of ability, not 

his age. Furthermore, regarding the concerns about the applicant leaving after a 

few years,    employee can leave an employer at any time unless there is a con-

tract. This is not only a concern with older individuals. 

Scenario
2

Scenario
2

Exhibit 11.6 Proving a Case of Age Discrimination

DISPARATE TREATMENT
Step One: Employee’s prima facie case.

 1. The employee is in the protected class.

 2. She or he was terminated or demoted.

 3. The employee was doing her or his job well 

enough to meet her employer’s legitimate 

expectations.

 4. Others not in the protected class were treated 

more favorably.

Step Two: Employer defenses.

 1. Bona fide occupational qualification.

Step Three: Employee may evidence pretext for 

employer actions.

DISPARATE IMPACT
Step One: Employee’s prima facie case.

 1. A facially neutral policy or rule is imposed by an 

employer,

 2. which has a different effect on an older group of 

workers.

 3. No intent to discriminate is necessary.

Step Two: Employer defenses.

 1. Reasonable factor other than age (RFOA)

  a. Economic concerns.

  b. Seniority.
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     Would a company’s desire to cut payroll costs constitute a reasonable factor other 

than age? Given the above decision, cases that arise based on economic justifica-

tions may spell some bad news for older workers who were relying on the decision 

to strengthen their footing with regard to facially neutral termination plans. Often, 

a reduction in force may adversely impact older workers since their seniority

may reward them with higher salaries. To reduce costs, a firm may opt to reduce 

its workforce based in part on salary amounts in order to have the greatest impact. 

Based on   above, it is crucial that the discharges be made on the 

basis of an objective standard so that the RFOA defense remains available to the 

employer. 

This issue is unique to ADEA discrimination claims as it is not more costly, 

for instance, to hire an Asian employee than a Caucasian employee. However, in 

many cases, it is more expensive to hire or to retain older workers since, among 

other reasons, they have more experience and thereby command a higher wage. 

Courts disfavor this justification for the termination of older workers. As stated 

by the Illinois district court in         “[n]othing in the ADEA 

prohibits elimination of a protected employee’s position for budgetary reasons. 

In fact, the case law establishes that economic or budgetary factors may provide 

valid reasons for discharging a protected employee. A termination allegedly based 

on economic factors may constitute impermissible discrimination, however,  

 ”  21        

 With regard to reductions in force, courts generally absolve the employer from 

liability where the employer follows a specified procedure for the terminations, 

where objective criteria are used to determine the individuals to be discharged, and 

where the entire position is eliminated. In one example of a pre– 

case, the Second Circuit did find that the ADEA allowed disparate impact claims 

during a reduction in force. Its dicta are relevant as the case offers some insight into 

the ways in which a court may evaluate such claims in the future. In the Supreme 

Court’s 2008 decision, No. 06-1505, 

___ U.S. ___ (June 19, 2008), it further clarified that the burden of proving the 

RFOA is on the employer in these cases since it is an affirmative defense. In other 

words, the employer must prove that age was a factor in the decision.  

This brings to mind one of the most interesting case opinions in this area:

   22   In that case, the appellate court noted that salary is often 

a direct function of seniority. Individual salary increases may occur on a yearly 

basis with no regard to the financial condition of the employer; consequently, 

those who have been employed for the longest times, and have accrued the most 

seniority, are also the highest-paid employees. In disallowing the termination of 

older workers for financial reasons, the court then cited Willie Loman, the sales-

man who was fired after working for his boss for 34 years (in Arthur Miller’s 

): “You can’t eat the orange and throw the peel away—a 

man is not a piece of fruit.” Courts have emphatically rejected business practices 

in which the “plain intent and effect was to eliminate older workers who had 
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built up, through years of satisfactory service, higher salaries than their younger 

counterparts.” 

   The court stated that where salary is tied directly to seniority (and therefore 

age), seniority then serves as a “proxy” for age, supporting a claim of age discrimi-

nation. The court of appeals noted that one possible solution to the high-pay quan-

dary for the continued employment of older workers is to offer the older worker the 

option of accepting a pay cut in lieu of termination. The pay cut, of course, must be 

warranted by business necessity such as economic difficulties, but at least the older 

worker would be retained and not replaced by a younger worker who would be 

willing to accept the lower salary offered. Such an offer to the older worker would 

be evidence of the intent to reduce costs, as opposed to the intent to relieve the firm 

of its older workforce. In addition, terminations pursuant to bona fide reductions in 

force, bankruptcy, or other legitimate business reasons are generally legal, even if 

the economic considerations that have necessitated the reduction in force require 

the termination of more older workers than younger employees. Of course, if the 

true reason for the pay cut is economic, it would be an unfortunate result if an older 

worker is fired and a younger worker is hired, only to avoid a discrimination suit by 

not offering the older worker a lower salary instead. If the employer actually wanted 

to get rid of the older worker (i.e., had discriminatory intent), then it would not 

make this offer in the first place. (See discussion, below, on this option.) 

In 2004, that court upheld a lower court’s decision in  
23   finding that a reduction in force (RIF) program had a dispa-

rate impact on older workers, even though the employer did not intend to discrim-

inate. To state a cause of action, the Second Circuit explained that the employee 

would need to identify the actual, specific policy that resulted in harm (such as 

particular selection criteria). Next, the employee would need to show that this 

policy resulted in a disparity in the retention rates of younger and older employees

“sufficiently substantial to raise an inference of causation” (using statistical data, 

discussed below). The employer is then given the opportunity to explain the busi-

ness necessity of the challenged employment practice. The burden then shifts 

back to the employee, who may prevail “only if they can show that the employer’s 

explanation was merely a pretext for discrimination.” The court suggests that the 

employee could point to another practice that would achieve the same result at 

comparable cost without causing a disparate impact on older workers. 

In   the Second Circuit found that the employee had satisfied this bur-

den by showing that the selection procedures were extremely imprecise, allowing 

for excessive subjectivity to impact the results. If an employer seeks to use subjec-

tive criteria to make decisions such as these, and if adequate alternative methods

exist by which to make the same determination, the court warns that these cri-

teria will need to be validated or audited to ensure that a disparate impact does 

not result. Employers may instead opt for more effective, job-related, objective

criteria when reaching these decisions. 

In    , provided for your review, the Seventh 

Circuit revisits the issue of age discrimination in the face of economic duress and, 

under the facts of this case, finds the employer’s arguments persuasive. In  
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   , included at the end of the chapter, the employee claimed that 

he was fired in order to prevent his pension from vesting, rather than for a  bona 

fide  reason. The Supreme Court was asked to determine whether a firing decision 

based on number of years served is “age-based.” The case is an important one 

in this area since the Court holds that there is no disparate treatment under the 

ADEA when the factor motivating the employer is some feature “ 

 ” (emphasis added). 

Interestingly, one challenge to stating a claim for discrimination based on a 

reduction in force is the fourth prong of the traditional prima facie case—where 

a RIF occurs, no one replaces the employee so there is no one similarly situated. 

Therefore, in the event of a RIF, age discrimination may be proven where 

the employer refuses to allow the discharged (or demoted) employee to bump 

others with less seniority and 

the employer hires younger workers when the jobs become available after the 

employee was discharged (or demoted) at the prior salary of the older worker. 

The question mentioned at the end of the   discussion, above, then arises: 

in an effort not to terminate the employee but to continue to cut costs, can an 

employer unilaterally reduce the salary of a protected employee to respond to its 

economic challenges? While this may seem a creative option, section 4(a)(3) of 

the ADEA specifically states that it is “unlawful for any employer . . . to reduce 

the wage rate of any employee in order to comply with this Act.” Strangely, though 

striving to be clear, in light of    this prohibition remains vague 

since an employer may argue that it was not reducing the wage rate to comply 

with the ADEA but instead for some RFOA such as reducing costs. 

There is no consensus in the federal courts on the question of whether there is 

a “high correlation” between compensation and age in any generic manner that 

would imply that compensation-based decisions would have a disparate impact 

on older workers as a general rule. An employer’s decision based on salary that 

disproportionately affected older workers because of the high correlation between 

age and salary would be actionable age discrimination under a number of federal 

circuit court decisions.  24   On the other hand, federal courts that have examined the 

issue more recently, particularly in the wake of        have 

tended to hold that economic decisions do not give rise to liability for age dis-

crimination, despite the disparate impact of such decisions on older workers.2  25

The split among courts of whether economic factors can be considered when 

terminating older workers can be traced to two fundamentally differing views

about the goal of the age discrimination statutes. If the goal of the age discrimina-

tion statutes is to preclude decisions based on generalities about older workers 

that may have no basis as to individuals, then they certainly do not extend to 

decisions based on relative compensation rates between individual workers. In 

this view, age discrimination statutes were enacted to prevent employers from 

assuming that just because an individual attained a certain age, he or she no lon-

ger could do the job, or do it as well. This view was best articulated by the dissent 

in         which stated, “The Act prohibits adverse personnel 
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actions based on myths, stereotypes, and group averages, as well as lackadaisical 

decisions in which employers use age as a proxy for something that matters (such 

as gumption) without troubling to decide employee-by-employee who can still do 

the work and who can’t.” 

The other view is that age discrimination statutes were enacted to protect older 

workers because of their status as older workers, since older workers, generally 

speaking, face unique obstacles late in their careers. Age discrimination law is 

thus seen as a kind of protective legislation designed to improve the lot of a peo-

ple who are vulnerable as a class. If this view is correct, then holding that deci-

sions based solely on salary may contravene laws precluding discrimination based 

on age makes sense.  

The ADEA specifically excludes bona fide retirement plans that distinguish 

based on age but are “not a subterfuge to evade the purpose of [the] Act.” “Subter-

fuge” in this definition denotes those plans that are mere schemes for the purpose 

of evading the ADEA or the Older Workers’ Benefit Protection Act (discussed 

below). The effect of the 1978 and 1986 amendments to the ADEA was to com-

pletely prohibit involuntary retirement plans when they are imposed on the sole 

basis of an employee’s age. 

To qualify as a bona fide voluntary retirement plan allowed by the act, the plan 

must be truly voluntary. Some employees have contended that there is no volun-

tary decision when they are given only a short time in which to reach a decision 

about whether to accept the retirement option. But a short time period in which to 

reach a decision does not necessarily render the decision involuntary. The deter-

mination of what qualifies as a bona fide plan must be made on a case-by-case 

basis.

It has been held that early retirement plans offered by employers are not bona 

fide pursuant to the act if a reasonable person would have felt compelled to resign 

under similar circumstances. However, even after several court decisions relating 

to the issues of voluntariness, and whether a plan was a subterfuge, employers 

are left without much direction in terms of the formulation of early retirement 

programs and other means of providing benefits.  

A number of appellate courts, including the First, Second, Fourth, Fifth, Sixth, 

Seventh, Eighth, Ninth, and Eleventh Circuits, have adopted a defense called the 

“same actor” defense to age discrimination claims. The circuit courts have applied 

various weights of strength or value of the defense when the hirer and firer are 

the same actor. These courts have held that when the same “actor” both hires and 

fires a worker protected by the ADEA, there is a permissible inference that the 

employee’s age was not a motivating factor in the decision. After all, if some-

one held discriminatory beliefs about older workers, why would that person have 

hired the worker in the first place? A Fourth Circuit Court reasoned that “claims 

that the employer animus exists in termination but not in hiring seem irrational. 
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From the standpoint for the putative discriminator, it hardly makes sense to hire 

workers from a group one dislikes (thereby incurring the psychological costs of 

associating with them), only to fire them once they are on the job.”  26

  Employee’s Response: Proof of Pretext 
Let us return to the standard prima facie case of discrimination. Assume that the 

employee has demonstrated the required four elements of that case and that the 

employer has responded with a reason for the adverse employment action, a bona 

fide occupational qualification. The next step in proving a case of discrimination 

is for the employee to show that that reason or defense is    When a claim 

is pretextual, it means that it is not the true reason for the action, that there is some 

underlying motivation to which the employer has not admitted. To prove that the 

offered reason is pretext for an actual case of age discrimination, the employee 

need not show that age was the    factor motivating the employment decision, 

but only that age was a determining factor. 

Where there is direct evidence of discrimination, proof of pretext is not 

required. This may occur where the employer admits to having based the employ-

ment decision on the employee’s age, or when a representative of the employer 

states that the employee is “too old,” or that it would be cheaper to hire younger 

applicants.

The question of what constitutes direct evidence is not always clear. Despite the 

similarity between statements made by employers, however, statements regarding 

an applicant’s or employee’s race are taken more seriously than those about age. 

For instance, most courts would rule in the employee’s favor if it were determined 

that she was not hired pursuant to the manager’s statement, “I don’t want any 

more blacks in my unit.” But it is questionable whether this same employer would 

be held guilty if the manager states, “We need some new ideas in this unit. Let’s 

hire younger analysts.” The statement may be viewed as merely descriptive. 

An employee also can show pretext by proving that the offered reasons for 

the adverse employment action have no basis in fact, the offered reasons did not 

actually motivate the adverse employment action, or the offered reasons are insuf-

ficient to motivate the adverse action taken. In addition, in a 2004 case, the First 

Circuit held that an adverse action taken by a nonbiased decision maker, but based 

on information from another worker who has a discriminatory motive, still satis-

fies a prima facie case. In other words, if someone takes an adverse action against 

an employee based on what appears to be a reasonable factor, the employer will 

be liable if the basis of that decision is actually grounded in bias and a discrimina-

tory motive.  27   The employee also may show that pretext exists where the employer 

presents conflicting rationales for the adverse employment action.  28   Consider the 

claim of pretext made by the employee in the  case,

included at the conclusion of the chapter, to see the argument in action.  

In its 2000 decision in       29   the U.S. 

Supreme Court held that a jury may infer discriminatory intent behind an adverse 

employment action based on the falsity of the employer’s explanation. In October 
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1995, 57-year-old Reeves, who had worked for Sanderson Plumbing for 40 years, 

was terminated. As a supervisor, Reeves was responsible for keeping attendance 

records of his employees. After the department reportedly suffered a downturn in 

productivity due to tardiness and absenteeism, the records were audited. The audit 

revealed that Reeves and two other managers had made numerous errors in time-

keeping. One other manager was discharged along with Reeves. Reeves brought 

a claim under the ADEA against his former employer, claiming that he had kept 

accurate attendance records. Further, Reeves argued that the employer’s reasons 

for firing him were merely a pretext for age discrimination that was demonstrated 

through age-related comments made to him by his supervisor. The U.S. Supreme 

Court stated in its opinion that once the employer’s rationalization has been elimi-

nated, discrimination may well be the most likely alternative explanation for the 

adverse employment action.  30

  Employee’s Prima Facie Case: Hostile Environment
Based on Age 
The Sixth Circuit recognizes a cause of action under the ADEA based on hostile 

environment age harassment. In     31   Crawford 

claimed hostile environment based on ageist remarks consistently made by her 

supervisor such as “old people should be seen and not heard” and “I don’t think 

women over 55 should be working.” Crawford also alleged that, in addition to the 

disparaging remarks, the older women are “not included in anything,” such as 

parties, as well as information about minor changes in office procedures, and that 

the supervisor would customarily call the young people in her office to question 

them about what the older people were doing “and then she encourages them to 

go out and confront those people.”  32

The Sixth Circuit found that it was a “relatively uncontroversial proposition 

that such a theory is viable under the ADEA”  33   and, since that time, the Eighth 

and Eleventh Circuits and some district courts have applied the same theory.  34 The

court then articulated the prima facie case for hostile environment under the act:

    1. The employee is 40 years old or older.  

   2. The employee was subjected to harassment, either through words or actions, 

based on age.  

   3. The harassment had the effect of unreasonably interfering with the employee’s 

work performance and creating an objectively intimidating, hostile, or offen-

sive work environment.  

   4. There exists some basis for liability on the part of the employer.  35

  Though it denied the claim based on the facts of that case, the Northern District 

of Illinois also upheld a cause of action under the ADEA for hostile environment 

age harassment.  36   The claim will most likely be recognized as well by the Seventh 

Circuit, which stated one year prior “[plaintiff] asserts that he was subjected to a 

hostile work environment because of his age. This circuit has assumed, without 
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deciding, that plaintiffs may bring hostile environment claims under the ADEA. 

See   180 F.3d 820, 827 (7th Cir. 1999). We will do 

likewise here because we conclude that, even if such a hostile work environment 

claim could be brought under the ADEA, Bennington could not prevail.”  37   While 

several other circuits and districts also have so allowed,  38   the remaining courts 

have refused to expand the ADEA to include a hostile environment claim without 

express statutory language to the contrary. 

Note that, if a hostile environment age harassment claim becomes more uni-

versally recognized, the impact may go significantly further than a solely age 

discrimination claim. Consider the impact on constructive discharge. A worker 

subject to age harassment may be reasonable in quitting, based on the intolerable 

working condition, which could then give rise to a claim of constructive discharge 

based on a ge h arassment.    

  Waivers under the Older Workers’ Benefit
Protection Act of 1990 

In 1990, Congress enacted the Older Workers’ Benefit Protection Act (OWBPA), 

amending section 4(f) of the ADEA. The OWBPA concerns the legality and enforce-

ability of early retirement incentive programs (called “exit incentive programs” in 

the act) and of waivers of rights under the ADEA, and it prohibits age discrimina-

tion in the provision of employee benefits. What this act really involves are those 

situations where employees are offered amounts of money through retirement plans 

as incentives for leaving a company. In that way, the company is not terminating an 

older worker and, thereby, cannot in theory be held liable under the ADEA. 

Many companies also request that older workers sign a waiver whereby they 

relinquish the right to later question the plan by filing an age discrimination 

action. Once the waiver is signed and the worker accepts the benefits under the 

plan, the company would like to believe it is safe from all possible claims of dis-

crimination. Where a waiver is valid under the ADEA/OWBPA, the employer can 

use it as an affirmative defense to an ADEA claim. The burden, however, is on 

the employer to prove validity. This is not necessarily always the case, as will be 

discussed.

The OWBPA codifies the EEOC’s “equal cost principal,” requiring firms to pro-

vide benefits to older workers that are at least equal to those provided to younger 

workers, unless the cost of their provision to older workers    exceeds the 

cost of provision to younger workers. Therefore, a firm may only offer different 

benefits to older and younger workers if it costs a significant amount more to pro-

vide those benefits to older workers. This section amends section 4 of the ADEA, 

which provides that adverse employment actions taken in observance of the terms 

of a bona fide employee benefit plan are partially exempt from question. 

In connection with employee waivers of their rights to file discrimination 

actions under the ADEA, the OWBPA requires that every    waiver    must be “know-

ing and voluntary” to be valid. In order to satisfy this requirement, the waiver 

must meet all of the following requirements:
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1. The waiver must be written in a manner calculated to be understood by an 

average e mployee.  

2. The waiver must specifically refer to ADEA rights or claims (but may refer to 

additional acts, such as Title VII or applicable state acts).  

3. The waiver only affects those claims or rights that have arisen prior to the date 

of the waiver (i.e., the employee is not waiving any rights that will be acquired 

after signing the waiver).  

4. The waiver of rights to claims may only be offered in exchange for some con-

sideration in addition to anything to which the individual is already entitled 

(this usually involves inclusion in an early retirement program).  

5. The employee must be advised in writing to consult with an attorney prior to 

execution of the waiver (this does not mean that the employee must consult 

with an attorney, but must merely be advised of the suggestion).  

6. The employee must be given a period of 21 days in which to consider signing 

a waiver, and an additional 7 days in which to revoke the signature. Note that 

where a waiver is offered in exchange for an early retirement plan, as opposed 

to some other consideration, the individual must have 45 days in which to con-

sider signing the agreement.  

7. If the waiver is executed in connection with an exit incentive (early retire-

ment) or other employment termination program, the employer must inform 

the employee in writing of the exact terms and inclusions of the program. This 

information must be sufficient for the employee to test the impact of the selec-

tion decision made; in other words, does the decision about inclusion in the 

program have any discriminatory impact?  39

The waiver may not bar the employee from filing a claim with the EEOC or 

participating in investigations by the EEOC. Therefore, the employee may testify 

on another’s behalf if requested. The purpose of these provisions is basically to 

ensure that the employee entered into the agreement that waived her or his rights 

knowingly and voluntarily based on the “totality of the circumstances.” Courts are 

serious about enforcing these provisions in order to protect stridently the rights 

of workers, which was the original intent of the act. In one case,  
40   the court held that an ADEA waiver was completely invalid based on the 

fact that the employer did not give adequate and written notice to the employee of 

the relevant information, or how to obtain it. In another, the court tossed waivers 

where the employer simply misstated the number of workers terminated in the 

RIF (154 instead of 152) and did not properly disclose job titles.41

Based on the court’s decision   in  if an 

employee signs a defective waiver, the employee is    required to give back any 

benefits received under the defective waiver. In addition, if the employer offers to 

individually negotiate the waiver (as opposed to offering a standard form to the 

employee on a take-it-or-leave-it basis), this may be able to serve as proof to the 

court that the employee knew what he was doing when he signed the document. 

Because the court’s explanation of this holding is so critical, it has been included  

at the end of the chapter.
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Employers may use general waivers as an attempt to avoid all employment-

related liability in contexts other than layoffs. For example, Allstate Insurance 

decided to transform its 15,200-member sales force from regular employees to 

independent contractors. To remain as contractors, the agents were required to 

sign a release stating that they would not sue Allstate. Those agents who refused 

to sign the waivers were dismissed. Ninety percent of these agents were over the 

age of 40. In December 2001, the EEOC filed a suit against Allstate alleging 

it engaged in age discrimination against its agents.  42   However, employers must 

beware of asking employees to sign waivers that are considered   such 

as a document that contains a general release and a covenant not to sue, since 

courts may find that they are so ambiguous that they do not constitute a know-

ing and voluntary waiver of the employee’s right to sue under the ADEA.  43   In

  the court found the agree-

ment unclear because it failed to explain how the release and the covenant not to 

sue were related because it used the terms interchangeably, and because it failed 

to explain the agreement sufficiently to the employee. 

After the Supreme Court decision in    the EEOC issued a notice of pro-

posed rule making to address the issues raised in that case. After receiving com-

ments, the EEOC published its final regulation setting forth its interpretation of 

the waiver provisions of OWBPA. This regulation became effective on January 10,

2001.44   The regulation makes clear that employees cannot be required to “tender 

back” the consideration received under an ADEA waiver agreement before being 

permitted to challenge the waiver in court. Further, the contract principle of rati-

fication does not apply to ADEA waivers. The EEOC also recognized that cov-

enants not to sue operate as waivers in the ADEA context. Therefore, OWBPA’s 

requirements and these rules apply to such agreements as well.  45

A firm must be cautious because individual negotiations may lead to slightly 

different agreements with various employees; and varying benefits among similar 

employees may constitute a violation of the Employee Retirement Income Secu-

rity Act (ERISA). 

The OWBPA also contains the following provisions in connection with early 

retirement plans, 29 U.S.C. § 623:

    1. Employers may set a minimum age as a condition of eligibility for normal or 

early retirement benefits.  

   2. A benefit plan may provide a subsidized benefit for early retirement.  

   3. A benefit plan may provide for Social Security supplements in order to cover 

the time period between the time when the employee leaves the firm and the 

time when the employee is eligible for Social Security benefits.  

   4. While severance pay cannot vary based on the employee’s age, the employer 

may offset the payments made by the value of any retiree health benefits 

received by an individual eligible for immediate pension.   

Thus, while an employer may not actually discriminate in the amount of the 

payments offered by the retirement plan on the basis of age, these provisions
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actually seem to allow for inconsistent payments to older and younger workers, 

under certain circumstances. 

Note that no provision of the OWBPA prohibits an employer from revoking 

a retirement offer    the employee is considering it. So, for example, a firm 

could offer an employee a retirement package in a separation agreement; then, 

while the employee considers it, the firm could revoke it and offer a less attractive 

package. This could be abused, of course, if it is interpreted as a threat to encour-

age the worker to decide earlier than the 21-day limit.   

     The Use of Statistical Evidence 

Courts allow the use of statistical evidence to prove discrimination on the basis 

of age, though it is generally more useful in disparate impact cases than it is in 

disparate treatment cases. However, the court in        

explained the similarities in the application of statistics in disparate impact cases 

as compared to disparate treatment cases: 

 The significance of companywide statistics is heightened in disparate  

cases because plaintiffs need only demonstrate statistically that particular compa-

nywide practices in actuality operate or have the effect of excluding members of 

the protected class. However, even in a disparate    class action or “pattern 

and practice” suit, only gross statistical disparities make out a prima facie case of 

discrimination.

In either case, statistical evidence is meticulously examined to ensure that the 

statistics shed some light on the case. There is a great deal of skepticism relat-

ing to statistical evidence in age discrimination cases precisely because of the 

fact that older workers are likely to be replaced by younger workers, merely as a 

result of attrition of the workforce. This is not true in cases brought under Title 

VII based on race or gender discrimination; therefore, statistics may be slightly 

more relevant to a determination under Title VII because they may represent pure 

discrimination.

Exhibit 11.7 Public Sector/Private Sector Distinctions under the ADEA

The ADEA explicitly protects private-sector employ-

ees from retaliation when they file a claim for dis-

crimination against their employers. In 2008, in the 

case, Gómez-Pérez v. Potter,1 the Supreme Court 

held that, though the ADEA does not explicitly pro-

vide a similar protection, one should be inferred 

from the statute’s public sector discrimination 

prohibitions and it therefore found that the ADEA

does, in fact, protect federal employees on the 

same basis as private sector workers.

1   Dkt. No. 06-1321, May 27, 2008   . 5533 U.S . . . 
(2008), available at: http://www.oyez.org/
cases/2000–2009/2007/2007_06_1321/.
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Where statistics are used to prove discriminatory effect, the Supreme Court has 

offered some guidance about their use. The Supreme Court has considered per-

centage comparisons and standard deviation analyses of those comparisons: “As 

a general rule, . . . if the difference between the expected value and the observed 

number is greater than two or three standard deviations, then the hypothesis that 

the [selection process] was random would be suspect.” In addition, the Court cau-

tioned that the usefulness or weight of statistical evidence depends on all of the 

surrounding facts and circumstances, and, specifically, “when special qualifica-

tions are required to fill particular jobs, comparisons to the general population 

(rather than to the smaller group of individuals who possess the necessary quali-

fications) may have little probative value.”  

   Remedies 

The court may award a variety of remedies to a successful employee/plaintiff in 

an age discrimination action. However, where money damages such as back pay 

(what the employee would have received but for the violation) or front pay (which 

includes a reasonable and expected amount of compensation for work that the 

employee would have performed until the time of her expected retirement) are 

ascertainable and adequately compensate the employee for damages incurred, the 

court may    grant other    equitable relief    .  Compensation for pain and suffering 

or emotional distress is not available under the ADEA.  46   Forms of equitable relief 

include reinstatement, promotions, and injunctions. 

If an employee-plaintiff proves that the employer-defendant “willfully vio-

lated” the ADEA, then the court is also allowed to award    liquidated damages
in an amount equal to unpaid wage liability.  47   Suffice it to say that, by contrast, 

violations of the ADEA need not, therefore, be otherwise willful. As one has often 

heard, “ignorance of the law is no excuse,” and the same holds true here. In fact, it 

has been tested in court. The employer’s defense that its hiring managers had not 

been trained concerning bias and admitted their ignorance on the issues was no 

defense to an ADEA action in  48

  Employee Retirement Income Security Act 

In 1974, Congress passed the Employee Retirement Income Security Act, which 

regulates private employee benefit plans. While ERISA specifically governs the 

operation of retirement plan provisions and other benefits, and is therefore rel-

evant to the issue of age discrimination, a complete discussion of its implications 

is found in Chapter 19. 

In short, ERISA’s purpose is to protect employees from wrongful denial of 

all types of benefits, including retirement or pension benefits. Prior to ERISA’s 

enactment, employers were able to discriminate against certain employees in their 

determination of eligibility for pension benefits and the amount of time one must 

work for the employer to be eligible for benefits. In addition, many employees 
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suffered from the loss of their benefits when companies underwent management 

reorganizations, or when the company decided to terminate the plan only a short 

time before the employees’ benefits were to vest. Other employees lost their ben-

efits when they became sick and were forced to quit their job prior to the time at 

which their pension rights vested. 

ERISA prevents such problems as these through its regulation of the determi-

nation of who must be covered by pension plans, vesting requirements, and the 

amount that the employer must invest for the benefit of its employees. In an effort 

to encourage compliance with this provision, ERISA also requires complete disclo-

sure of the administration of the plan. Further, ERISA stipulates that an employee 

may not be excluded from a plan on account of age, as long as she or he is at least 

21 years of age and is a full-time employee with at least one year of service. 

ERISA does have some negative side effects. It has made the provision of

benefit plans more costly for employers. In addition, no federal law requires 

employers to offer retirement plans.  

   Distinctions among Benefit Plans 
Can an employer simply decide to lower the amounts of benefits it offers its 

employees? Yes, as long as it is in line with requirements of ERISA. However, 

those reductions must be made across the board; the OWBPA limits the distinc-

tions that an employer may make on the basis of age to only those that are justi-

fied by “age-based cost differences.” 

Many firms also have seniority systems that award benefits on the basis of 

seniority. Because experience seniority is often balanced in favor of older work-

ers, not as many problems arise as a result of these systems. Those not themselves 

based in age discrimination are valid. In other words, those systems that disad-

vantage employees as they age are not protected by the ADEA.    

  Management Considerations 

Generalizations such as “older people have poorer vision” or “workers over 50 are 

less motivated than younger workers” may appear to be grounded in fact, based on 

the experiences of many firms. But adherence to these prejudiced principles during 

recruitment or retention of employees may cause more problems for the company 

than it prevents. As with other areas of protection against wrongful discrimination, 

managers are not precluded by the ADEA from hiring or retaining the most quali-

fied individual; the act specifically requires that the employer do just that. 

The employer may be losing a valuable and completely qualified employee 

simply because it incorrectly believes that all individuals over a certain age are 

not qualified for the available position. Instead of relying on vague generalizations 

concerning all individuals of advanced years, employers would do better to reeval-

uate the true requirements of the position, then test for those characteristics. 

 For instance, if an employee must have 20/20 vision to safely drive a taxicab, 

the taxi company will hire the most qualified individuals if it chooses the most 
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competent and experienced from the pool of applicants and subjects these indi-

viduals to a vision test. In that way, the employer is sure to locate those workers 

who are, actually, the most    for the position, while not excluding an older 

worker based on a preconceived idea about failing vision. Or, if a position on 

an assembly line requires great dexterity and speed of movement, the employer 

should choose the most qualified applicants and allow them to perform the func-

tions required of the position. If the older worker performs adequately, that appli-

cant should be evaluated with no regard to her age. 

In addition, employers may inadvertently discriminate against older workers 

and, in doing so, hurt themselves and their firm by failing to train and develop 

their older workers. Often older workers are not considered for continuous learn-

ing or other development because “they’re on their way out, anyway.” Managers 

should pay attention to the basis for decision making and selection in connection 

with training and development opportunities. 

In addition, several problems are unique to the employer’s defense of a claim 

of discrimination as a result of a RIF. These problems arise as a result of the dif-

ficulty of complete documentation of employee performance. 

 First, employers generally do not retain intricate written analyses of perfor-

mance. Consequently, when asked what are the particular problems associated with 

the employment of this individual, the employer must rely on the subjective oral 

reports of its supervisors or managers. The jury is then not only faced with the ques-

tion of whether the adverse action was justified but also with whether the recollec-

tion of the managers is correct or merely fabricated for purposes of the litigation. 

In addition, the employer should ensure that the performance appraisals that  

recorded reflect an objective evaluation of the employee’s performance at that time. 

The evaluator must exercise caution in the area of the employee’s future potential 

because this is an area that may be related to age and comments may be suspect. 

Second, managers and supervisors will likely evaluate an employee as compared 

to other employees. Therefore, a rating of “good” may be the worst rating given in 

a department. When the RIF later requires that certain employees be discharged, 

the employer is left with the obligation to justify the termination of an individual 

who, in fact, never received a poor evaluation. This is not a sympathetic position. 

 Finally, the employer may make a decision based on some factor other than 

performance, such as the fact that a retained employee’s wife is in the hospital or 

that the discharged worker had the opportunity to participate in an early retire-

ment program, while the retained worker could not. Superior care should be exer-

cised in reaching a conclusion regarding terminations where these issues serve as 

the bases for retention and discharge because many determining factors could be 

viewed as age based. 

It is in both the employer’s and the employee’s interest to ensure that the 

employee periodically receives an objective, detailed performance appraisal.

In this way, the employer protects against later claims that the employee was not 

informed of the employer’s dissatisfaction with her or his work, and the employee 

can guarantee that the employer may only use valid justifications for its discharge 

decisions.



• Any job requirement on the basis of age must be subject to your highest scru-
tiny. There are extremely few BFOQs allowed on the basis of age alone. Instead, 
consider what you are actually concerned about and test for that characteristic. 
For instance, if you are concerned about the eyesight of your applicants or 
workers, conduct vision tests rather than follow a presumption that older work-
ers will always be disqualified because of their eyesight.

• Reductions in force are prone to problems in connection with age discrimina-
tion as a result of higher salaries paid to older and more experienced workers. 
Review all termination decisions carefully in order to ensure fair and balanced 
procedures.

• Terminating an older worker and replacing her or him with another worker 
who is over 40 does not protect you from a charge of age discrimination.

• Review all recruiting literature to remove all age-based classifications like “look-
ing for young upstarts to help build growing business.”

• You may not terminate an older worker on the basis of age; if you must termi-
nate a worker who is 40 or over, ensuring that you have appropriate documen-
tation to justify dismissal creates a safe harbor.

• In drafting a waiver of discrimination claims for older workers to sign upon 
termination, review the form to ensure compliance with the OWBPA.

• Employers should neither permit nor encourage age-based remarks, com-
ments, or jokes to avoid liability under the ADEA for age-related harassment. 
Antiharassment policies and procedures should encompass age and all prohib-
ited factors.

• Employers should be sensitive about the inclination in the past to single out 
workers over 40 for medical exams.

Management Tips

581

      • Employees are protected against discrimination on the basis of their age under 

the ADEA, unless age is a bona fide occupational qualification.  

   • To prove a case of age discrimination, the employees must show that:

     1. They are 40 years of age or older.  

    2. They suffered an adverse employment decision.  

    3.  They are qualified for the position (either that they meet the employer’s 

requirements or that the requirements are not legitimate).  

    4. They w ere r eplaced b y s omeone y ounger.     

   • Once the employee has presented this information, the employer may defend 

its decision by showing that

     1.  Age requirement of a job is a bona fide occupational qualification. This can 

be done by showing:

—The age limit is reasonably necessary to the employer’s business and  

— All or a substantial number of people over that age are unable to perform 

the requirements of the job adequately; or  

 Chapter 
Summary 
 Chapter 
Summary 
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— Some of the people over that age possess a trait that disqualifies them for 

the position and it cannot be ascertained except by reference to age.     

    2. The decision was made based on some reasonable factor other than age.  

    3. The employee was not qualified for the position.  

    4. The decision to leave was because of a voluntary retirement plan.  

    5.  The “same actor” defense may be used in some courts. The presumption 

is that when the same person hires and fires a worker protected by ADEA, 

there is a permissible inference that the employee’s age was not a motivat-

ing factor in the decision to terminate.     

   • Once the employer presents its defense, the employee will have the opportu-

nity to prove that this defense is mere pretext for the actual discrimination that 

exists.

   • Federal courts are split as to whether an employer can terminate an older 

employee due to economic considerations.  

   • Benefit plans and seniority systems cannot be created for the purpose of evad-

ing the ADEA or the OWBPA.  

   • The OWBPA amended section 4(f) of the ADEA and places restrictions where 

employers offer employees amounts of money through retirement plans as 

incentives for leaving the company.  

   • The Employee Retirement Income Security Act (ERISA) regulates private 

employee benefit plans. It governs the operation of welfare and retirement plan 

provisions. (See Chapter 19 for a further discussion of ERISA.)  

   • There are a variety of remedies available to those discriminated against due to 

their a ge.  

   • A reduction in force (RIF) occurs when a company is forced to downscale its 

operations to address rising costs or the effects of a recession. When an indi-

vidual is terminated pursuant to a bona fide RIF, the employer’s actions are 

protected. In the event of a RIF, age discrimination may be proven when

     1.  The employer refuses to allow a discharged or demoted employee to bump 

others with less seniority.  

    2. The e mployer hi res y ounger w orkers w hen j obs be come a vailable.       

1. Calder, aged 60, worked as an account executive for TCI Cable, selling advertising 

time. Calder believed that she had a number of negative experiences at TCI because 

of her age. She bases this contention on several facts, including several discriminatory 

comments made by management at TCI. During one of Calder’s individual meetings 

with an executive, he told her that she should walk faster, comparing her to a younger 

account executive. Another manager told her that he did not understand why, “at this 

time in [her] life,” she did not want free time to travel. Another referred to a job appli-

cant as “grandma” and hired a younger candidate. Is this evidence of discrimination 

 Chapter-End 
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 Chapter-End 
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sufficient to support a claim? [   298 F.3d 

723 (8th Cir. 2002).]  

   2. In 2000, Rose Flanagan, 55 years old, was transferred out of the department of the pre-

dominantly Latino Lawrence High School, where she had worked for 33 years, because 

of a reorganization. When a position again became available in that department, she 

applied for it and was among three finalists. All the search committee members except 

one rated Rose the highest. The other candidate receiving a vote—and eventually the 

job—was a 28-year-old individual who spoke Spanish fluently, though fluency was  

listed in the job description. Rose was told that she was not chosen because they were 

looking for people who were “energetic” and “flexible.” A year later, the exact same 

situation occurred and, again, Rose was denied the transfer when a younger individual 

with Spanish fluency was given the position. Again, Spanish fluency was not listed in 

the job description. Does Rose have a sufficient basis on which to state a claim for age 

discrimination?

   3. Fifty-four-year-old Bennington worked for Caterpillar, Inc. After a series of manage-

ment changes and actions that Bennington claims made him feel undermined, he retired 

and filed an age discrimination suit against Caterpillar. The individual who took over 

Bennington’s responsibilities was only five years younger than he was at the time. Is 

this sufficient to show that they treated this individual more favorably as evidence of 

age discrimination? [   275 F.3d 654 (7th Cir. 2001).]  

   4. An over-40 employee of the New York Transit Authority is denied a promotion to sta-

tion supervisor after he refuses to submit to an electrocardiogram (EKG) as part of a 

physical. The NYTA required the physical, and therefore the EKGs, for all supervisory 

position candidates who were under 40 and who had problematic medical histories, as 

well all candidates over 40. The NYTA contended that the examination and test were 

necessary because of the physical demands of the position. It also argued that people 

over 40 have an increased risk of heart disease, hence the EKG requirement. How would 

you determine whether this employee should be required to undergo the test? [ 

  127 F. Supp. 384 (E.D.N.Y. 2001).]  

   5. Richard Hopkins, a 61-year-old employee of the city of Independence, Missouri, was 

diagnosed with a heart condition that prevented him from driving for six months. Driv-

ing was an essential function of his job, so it was impossible for him to work for six 

months. Under the city’s “Leave Donation Program,” employees of the city were per-

mitted to donate up to 40 hours of vacation, personal-business, and sick leave to other 

employees. When his co-workers learned of Hopkins’s condition, they began to donate 

leave time to him under the Leave Donation Program. Shortly after the donations began, 

however, the city’s Human Resources Administrator told Hopkins that he was ineligible 

for the program because he was over 60, also saying, “I didn’t know you were that 

old.” Among several other requirements, the Leave Donation Program stipulated that, 

in order to be eligible, the recipient employee must “not be eligible for regular retire-

ment.” Eligibility for retirement is defined in the city’s Personnel Policies and Proce-

dures manual as “age sixty (60)” and “vested” in the city’s pension plan (requiring five 

years of service). Does the city’s Leave Donation Program violate the ADEA?  [

  471 F.3d 891 (8th Cir. 2006).  ]
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6. Can an employer be liable under any antidiscrimination statute for refusing to hire 

someone whom the employer thinks is overqualified? [   924 F.2d 

43 (2d Cir. 1991).]  

   7. The oldest or nearly oldest in each department happened to be the employee chosen by 

each unit supervisor to be laid off in a cutback. An employee filed suit and the employer 

claimed that (1) it had the right to terminate the oldest employees because they cost 

the most to the company and (2) there was no discrimination or intent to do so because 

each unit supervisor made her or his own decisions, so there was no concerted effort or 

decision to get rid of older employees. Are you persuaded by this defense?  

   8. Tommy Morgan was a 20-year employee of New York Life Insurance Company. At age 

52, his career at New York Life included a promotion, high marks for job performance, 

and a good reputation among his colleagues. One co-worker described Morgan as the 

best managing partner he had seen in 40 years. In September 2005, the company sent 

out an e-mail announcing a “new generation of managers.” Within three weeks of that 

e-mail, Morgan was fired. He sued New York Life for age discrimination. Does he have 

any basis for a legitimate claim? Why or why not? [ 

101 FEP Cases 657 (N.D. Ohio 2007).] Would the situation be different if the employer 

simply said that Morgan was no longer “compatible” with the company’s corporate 

culture? [   155 Cal. App. 4th 1342, 66 Cal. Rptr. 3d 744 (2007).]  

9. Fifty-five-year-old Merriweather had worked for 14 years as a benefits coordinator 

before he was laid off by his employer. The employer contended that it eliminated Mer-

riweather’s job for economic reasons. To support its strategic goals, the employer had 

decided to hire new workers instead of training Merriweather to handle projected addi-

tional tasks. The employer chose not to retain an employee who is seven months older 

than Merriweather as the only full-time benefits coordinator. Two new workers, ages 

42 and 50, were hired to divide their time between benefits coordination and the added 

tasks. Merriweather claimed that he was qualified to handle the added responsibilities, 

but he did not offer evidence to support this claim. You be the judge. Do the employ-

er’s actions violate the ADEA? Explain. [ 

  2001 U.S. Dist. LEXIS 18511 (E.D. Pa. 2001).]    
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    Western Air Lines, Inc. v. Criswell  

  Western Air Lines requires that its flight engineers, who are members of the cockpit crew but do not oper-

ate flight controls unless both the pilot and the co-pilot become incapacitated, retire at age 60. The Federal 

Aviation Administration prohibits anyone from acting as a pilot or co-pilot after they have reached the 

age of 60. The respondents in this case include both pilots who were denied reassignment to the position 

of flight engineers at age 60 and flight engineers who were forced to retire at that age. The airline argued 

that the age 60 retirement requirement is a BFOQ reasonably necessary to the safe operation of the busi-

ness. The lower court instructed the jury as follows: The airline could establish age as a BFOQ only if “it 

was highly impractical for [petitioner] to deal with each [flight engineer] over age 60 on an individualized 

basis to determine his particular ability to perform his job safely” and that some flight engineers “over 

60 possess traits of a physiological, psychological or other nature which preclude safe and efficient job 

performance that cannot be ascertained by means other than knowing their age.” The Supreme Court 

evaluated whether this instruction was appropriate and determined that it correctly stated the law. 

       Stevens, J.     

Case
1

The evidence at trial established that the flight engineer’s 

“normal duties are less critical to the safety of flight than 

those of a pilot.” The flight engineer, however, does have 

critical functions in emergency situations and, of course, 

might cause considerable disruption in the event of his 

own medical emergency. 

The actual capabilities of persons over age 60, and the 

ability to detect diseases or a precipitous decline in their 

faculties, were the subject of conflicting medical testi-

mony. Western’s expert witness, a former FAA [Federal 

Aviation Administration] deputy federal air surgeon, was 

especially concerned about the possibility of a “cardio-

vascular event,” such as a heart attack. He testified that 

“with advancing age the likelihood of onset of disease 

increases and that in persons over age 60 it could not be 

predicted whether and when such diseases would occur.” 

The plaintiff’s experts, on the other hand, testified that 

physiological deterioration is caused by disease, not aging, 

and that “it was feasible to determine on the basis of indi-

vidual medical examinations whether flight deck crew 

members, including those over age 60, were physically 

qualified to continue to fly.” Moreover, several large com-

mercial airlines have flight engineers over age 60 “flying 

the line” without any reduction in their safety record. 

Throughout the legislative history of the ADEA, one 

empirical fact is repeatedly emphasized: the process of 

psychological and physiological degeneration caused by 

aging varies with each individual. “The basic research 

in the field of aging has established that there is a wide 

range of individual physical ability regardless of age.” As 

a result, many older workers perform at levels equal or 

superior to their younger colleagues. 

In 1965, the Secretary of Labor reported to Congress 

that despite these well-established medical facts, “there 

is persistent and widespread use of age limits in hiring 

that in a great many cases can be attributed only to arbi-

trary discrimination against older workers on the basis 

of age and regardless of ability.” Two years later, the 

President recommended that Congress enact legislation 

to abolish arbitrary age limits on hiring. Such limits, the 

President declared, have a devastating effect on the dig-

nity of the individual and result in a staggering loss of 

human resources vital to the national economy. 

The legislative history of the 1978 amendments to the 

ADEA makes quite clear that the policies and substantive 

provisions of the act apply with especial force in the case 

of mandatory retirement provisions. The House Commit-

tee on Education and Labor reported: “Increasingly, it is 

being recognized that mandatory retirement based solely 

upon age is arbitrary and that chronological age alone is 

a poor indicator of ability to perform a job.” 

In   the court of 

appeals for the Fifth Circuit was called upon to evalu-

ate the merits of a BFOQ defense to a claim of age dis-

crimination. Tamiami Trail Tours had a policy of refusing 

to hire persons over age 40 as intercity bus drivers. At 

trial, the bus company introduced testimony supporting 

its theory that the hiring policy was a BFOQ based upon 

safety considerations—the need to employ persons who 

have a low risk of accidents. The court concluded that 
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“the job qualifications which the employer invokes to 

justify his discrimination must be

to the essence of his business—here, the safe transpor-

tation of bus passengers from one point to another. The 

greater the safety factor, measured by the likelihood of 

harm and the probable severity of that harm in case of 

an accident, the more stringent may be the job qualifica-

tions designed to insure safe driving.” 

In the absence of persuasive evidence supporting its 

position, Western nevertheless argues that the jury should 

have been instructed to defer to “Western’s selection of 

job qualifications for the position of flight engineer that 

are reasonable in light of safety risks.” This proposal 

is plainly at odds with Congress’ decision, in adopting 

the ADEA, to subject management decisions to a test of 

objective justification in a court of law. The BFOQ stan-

dard adopted in the statute is one of “reasonable neces-

sity,” not reasonableness. 

In adopting that standard, Congress did not ignore 

the public interest in safety. That interest is adequately 

reflected in instructions that track the language of the 

statute. When an employer establishes that a job quali-

fication has been carefully formulated to respond to 

documented concerns for public safety, it will not be 

overly burdensome to persuade a trier of fact that the 

qualification is “reasonably necessary” to safe opera-

tion of the business. The uncertainty implicit in the 

concept of managing safety risks always makes it 

“reasonably necessary” to err on the side of caution 

in a close case. . . . Since the instructions in this case 

would not have prevented the airline from raising this 

contention to the jury in closing argument, we are sat-

isfied that the verdict is a consequence of a defect in 

Western’s proof, rather than a defect in the trial court’s 

instructions. 

      Case Questions 
1. What is the basis for the determination that an 

employer should or should not be required to test 

applicants on an individual basis?  

2. Should an employer have available as a defense that 

the cost of the tests would impose a great burden on 

the employer? Why or why not?  

3. What is the distinction the Criswell opinion makes 

between “reasonable necessity” and “reasonableness”?       

    Schuster v. Lucent Technologies, Inc.  

Schuster, age 56, worked for Lucent Technologies as a vice president of product development. Along 

with two direct reports, he managed the software development process. Schuster was fired when the 

firm decided to combine the three positions into one lower-level position; and younger workers took 

responsibility for his original obligations. Schuster filed a claim for age discrimination based on the 

facts that he was over 40, performed well, was terminated, and was treated less favorably that those 

under 40 who were similarly situated. To counter Lucent’s claim that it terminated Schuster as part of 

an effort to address adverse financial conditions and to eliminate overlapping management positions, 

Schuster presented evidence of derogatory comments based on his age and inconsistencies in the rea-

sons offered by Lucent for his termination. The court agreed with Lucent’s reasons and affirmed the 

lower court’s dismissal in favor of Lucent. 

       Kanne   , C. J    .

***

[Lucent] contends that the business reasons it gave for 

the September 1999 RIF provide a legitimate, nondis-

criminatory explanation for Schuster’s termination. 

These reasons all center around the need to make Visual 

Insights a leaner, financially independent entity, both to 

Case
2

reduce Lucent’s costs and to make Visual Insights a more 

attractive prospect for outside investors. To meet this 

financial goal, the senior management proposed, quite 

sensibly, to eliminate management overlap and reduce 

the overall workforce size. Lucent contends that it did 
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not make fiscal sense to have three of its approximately 

35 employees at that time engaged in  the

process of developing software, rather than actually 

  it. This area was thus targeted by the man-

agement for savings, and Schuster, as Vice President for 

Product Development, was included in the second RIF. 

In light of this legitimate, nondiscriminatory rea-

son for the termination, the burden shifts to Schuster to 

demonstrate that the proffered explanation is merely a 

pretext for what was actually a discriminatory motiva-

tion. Pretext may be proven “directly with evidence that 

[an] employer was more likely than not motivated by a 

discriminatory reason, or indirectly by evidence that 

the employer’s explanation is not credible.” A plaintiff-

employee may proceed indirectly by attempting to show 

that the employer’s “ostensible justification is unworthy 

of credence” through evidence “tending to prove that the 

employer’s proffered reasons are factually baseless, were 

not the actual motivation for the discharge in question, 

or were insufficient to motivate the discharge.” That is to 

say, “[i]f the only reason an employer offers for firing an 

employee is a lie, the inference that the real reason was a 

forbidden one, such as age, may rationally be drawn.” 

Based on the evidence presented, the reasons offered 

by Lucent—that Schuster was terminated as part of its 

restructuring efforts at a time of financial difficulty—

appear based on sufficient facts to justify its decision and 

constitute the actual motivation for the termination deci-

sion it made. 

In arguing that Lucent’s proffered reasons are pre-

textual, Schuster first offers affirmative evidence that 

he says shows that Lucent was more likely than not to 

be motivated by discriminatory intent rather than any 

fiscal concerns. He points to several age-based deroga-

tory comments made by members of the Visual Insights 

management team which, he argues, reveal their desire to 

remove or replace older workers. Among the comments 

cited by Schuster: Shortly after Cogswell began as CEO, 

he asked Schuster “how long [he] intended to remain 

employed” and “how long [he] intended to work.” At one 

executive team meeting, Cogswell noted that while young 

employees are willing to work 100 hours per week, “more 

mature people aren’t willing to do that” (Schuster fails to 

note that Cogswell went on to say that mature workers 

“make up for it with skills and experience”). At another 

meeting, Cogswell remarked that, “younger employees 

were more energetic and harder working and had a better 

work ethic.” Tatelman, who Lucent admits was involved 

in the decision to terminate Schuster, was heard telling 

another employee, “You’ve got to think like a 25 year 

old. . . . Well, seriously, all the guys at Microsoft are 25” 

(this last comment was made approximately one month 

after Schuster had left Visual Insights). 

We have previously stated that age-based derogatory 

remarks made around the time of and in reference to an 

employment action are relevant to a finding of discrimi-

nation, but we have also noted that less directly related 

comments, in combination with other evidence, might 

support an indirect case under the  

approach. The less direct the connection between

the comment and the employment action—that is, if the 

comment was not made in temporal proximity to the 

employment action, or if the comment was not made in 

reference to that action—the less evidentiary value the 

comment will have. 

The district court found that these were “stray” work-

place remarks that were insufficient to raise an issue of 

material fact as to the real reason behind Schuster’s ter-

mination. We agree that the remarks cited by Schuster 

are too tenuously connected to the termination decision 

to raise a genuine issue of material fact as to the motiva-

tion behind the decision. 

Cogswell’s inquiry into Schuster’s future employ-

ment plans was made some two years prior to Schuster’s 

termination; his discussion of “mature people” and the 

work ethic of younger employees came approximately 

five months before the termination (and, as Lucent points 

out in its brief, may not have been derogatory at all).

Tatelman’s references to 25-year-old employees came 

about one month after Schuster’s termination. Because of 

the temporal distance between the comments and the ter-

mination decision, as well as the lack of any connection 

to that decision, the district court properly viewed them 

as “stray” workplace remarks, rather than evidence of the 

thought process behind Schuster’s termination. 

In addition, the cited comments may have less to do 

with age and more to do with business climate. This case 

arose at a time when the “ dot.com ” marketplace was 

intensely competitive. In order to succeed in that environ-

ment, Cogswell spoke of the need to “create a team that 

was faster-moving, was more amenable to a very rapidly 

changing marketplace . . . and . . . was quicker in decision 

making.” O’Donnell testified that Cogswell’s goal was “to 

migrate the company to a fast-paced, agile dynamic  dot.

com  environment.” Taking the Cogswell and Tatelman

remarks in this context suggests that they may have been 

motivated less by age animus than by the realities of the 

marketplace. The district court noted that these com-

ments “only establish the type of thinking that each per-

son wanted Visual Insights to reflect. Neither comment
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suggests that either person wanted his subordinates to be 

a certain age, nor does either comment suggest that . . . an 

employee who thought in an appropriate manner would 

nonetheless [be] summarily dismissed because of that 

employee’s age.” While making any distinction between 

a person’s mindset and his or her age may present a close 

question, such a potential distinction certainly reduces 

the likelihood that discrimination, rather than competi-

tive desire, was the motivating influence for Schuster’s 

termination. 

Schuster next points to the fact that two younger 

workers—Eick at age 45 and Hammond at age 40—took 

over his responsibilities after he was terminated, which 

he argues is evidence of Lucent’s plan to replace Visual 

Insights’s older workers. Although it is true that these two 

employees did assume some of Schuster’s former duties, 

that is not necessarily inconsistent with the company’s 

assertion that the research and development area was ripe 

for eliminating management overlap and inefficient lay-

ering. The elimination of Schuster’s position meant the 

number of executive-level managers at Visual Insights 

was reduced by one, one of the goals of the restructuring 

process. It is thus not surprising that some of Schuster’s 

functions were absorbed by Hammond, a lower-level, 

less experienced (and thus, not surprisingly, younger) 

employee, and by Eick, creator of Visual Insights’s soft-

ware product, who many believed was “critical” to the 

success of the venture. 

Schuster next offers proof he says suggests that 

Lucent’s proffered reasons for his termination serve sim-

ply as a smokescreen to cover up its age animus and are 

thus “unworthy of credence.” The thrust of Schuster’s 

argument here is that Lucent has changed its account of 

his termination in ways suggesting that none of its rea-

sons can be considered legitimate. Shifting and incon-

sistent explanations can provide a basis for a finding of 

pretext. But the explanations must actually be shifting 

and inconsistent to permit an inference of mendacity. 

Even accepting that Lucent may have at times over-

defended its decision, we believe that its overall account 

is substantially consistent with that of a company seeking 

to reduce costs and restructure in such a way as to attract 

outside investment. 

In support of his inconsistency argument, Schuster 

notes that Lucent first claimed that Schuster’s functions 

were being eliminated as part of the second RIF, but later 

acknowledged that some of those functions were trans-

ferred to other employees. Lucent also initially claimed 

that, in deciding whether to include Schuster or Eick in 

the RIF, it relied on talent profiles prepared for both, 

which gave Eick a slight advantage, therefore providing 

an additional age-neutral reason for terminating Schuster 

over Eick. Later, however, Cogswell stated in deposition 

testimony, for the first time, that he was concerned about 

Schuster’s “performance” and “management style.” By 

the time it moved for summary judgment, Lucent was 

relying on the specific issues with Schuster’s perfor-

mance, rather than the admittedly close talent profiles. 

Schuster argues that Cogswell’s specific concerns with 

his work performance are at odds with the testimony of 

his supervisor and peers, as well as the high marks (albeit 

slightly lower than Eick’s marks) on his talent profile. 

Schuster contends that Lucent changed its story as to 

who played a role in Schuster’s termination. He suggests 

that Lucent exaggerated Weichel’s role in the decision-

making process because of his age (while initially fail-

ing to note that Weichel opposed Schuster’s termination) 

and minimized Tatelman’s role because of his expressed 

affinity for the work ethic of the 25-year-olds at Micro-

soft. After initially claiming that Cogswell and Weichel 

were the decision makers, Lucent later admitted that 

Tatelman had participated in the decision-making pro-

cess as well, and further acknowledged that Weichel had 

disagreed with the decision to terminate Schuster. 

 Finally, Schuster contends that Lucent attempted to 

disguise its efforts to remove older workers by including 

Biernat (age 40) and Burkwald (age 37) in the second 

RIF, even though those employees had already indicated 

their intention to leave Visual Insights. Inclusion of these 

two employees, the argument goes, was necessary since 

the other three employees included in the second RIF 

(Schuster, Fyock, and Adler) were all over 50 years old. 

To avoid summary judgment in favor of Lucent, 

Schuster must do more than simply allege that the execu-

tives of Visual Insights are lying about their real reason 

for terminating him—under Rule 56, he must point to 

specific facts sufficient to cast doubt on the legitimate 

restructuring and financial reasons offered by Lucent, or 

which raise doubts as to the credibility of the executives’ 

testimony. He has failed to do so. 

***

  Conclusion 

Schuster has presented insufficient evidence to raise a 

genuine issue of material fact as to whether Lucent’s 

reasons for terminating him are merely pretextual. 

Therefore, summary judgment in favor of Lucent was 

appropriate, and the judgment of the district court is 

AFFIRMED.  
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   Case Questions 
1. Do you agree that derogatory remarks should not be 

relevant to the court’s decision if they are too removed 

in point of time from the adverse employment action? 

How close to the action would you believe remarks 

should be made to be relevant and considered evi-

dence of pretext?  

2. Are you persuaded by the employer’s economic rea-

sons for the termination? Do they seem reasonable to 

you?

   3. Which, if any, of Schuster’s arguments do you find 

most pe rsuasive, a nd w hy?       

    Hazen Paper Co. v. Biggins  

The Hazens hired Walter Biggins in 1977 and fired him in 1986 when he was 62 years old. Biggins sued, 

alleging a violation of the ADEA. The Hazens claimed instead that they terminated him because he did 

business with their competitors. A jury decided in favor of Biggins and the appellate court agreed, rely-

ing on evidence that the Hazens really fired him in order to prevent his pension benefits from vesting 

(which would have happened in the few weeks following his termination). In this case, the Supreme 

Court determines whether a firing decision based on number of years served is “age-based.” 

       O’Connor, J.     

Case
3

The Courts of Appeals repeatedly have faced the question 

whether an employer violates the ADEA by acting on the 

basis of a factor, such as an employee’s pension status or 

seniority, that is empirically correlated with age. . . . We 

now clarify that there is no disparate treatment under the 

ADEA when the factor motivating the employer is some 

feature other than the employee’s age. 

***
In a disparate treatment case, liability depends on 

whether the protected trait (under the ADEA, age) actu-

ally motivated the employer’s decision. The employer 

may have relied upon a formal, facially discriminatory 

policy requiring adverse treatment of employees with 

that trait. Or the employer may have been motivated by 

the protected trait on an ad hoc, informal basis. What-

ever the employer’s decision-making process, a disparate 

treatment claim cannot succeed unless the employee’s 

protected trait actually played a role in that process and 

had a determinative influence on the outcome. 

Disparate treatment, thus defined, captures the 

essence of what Congress sought to prohibit in the 

ADEA. It is the very essence of age discrimination for an 

older employee to be fired because the employer believes 

that productivity and competence decline with old age. 

 “Although age discrimination rarely was based on 

the sort of animus motivating some other forms of dis-

crimination, it was based in large part on stereotypes 

unsupported by objective fact. . . . Moreover, the avail-

able empirical evidence demonstrated that arbitrary age 

lines were in fact generally unfounded and that, as an 

overall matter, the performance of older workers was at 

least as good as that of younger workers.” 

Thus the ADEA commands that “employers are to 

evaluate [older] employees . . . on their merits and not 

their age.” The employer cannot rely on age as a proxy for 

an employee’s remaining characteristics, such as produc-

tivity, but must instead focus on those factors directly. 

When the employer’s decision is wholly motivated 

by factors other than age, the problem of inaccurate and 

stigmatizing stereotypes disappears. This is true even if 

the motivating factor is correlated with age, as pension 

status typically is. Pension plans typically provide that 

an employee’s accrued benefits will become nonforfeit-

able, or “vested,” once the employee completes a cer-

tain number of years of service with the employer. On 

average, an older employee has had more years in the 

workforce than a younger employee, and thus may well 

have accumulated more years of service with a particular 

employer. Yet an employee’s age is analytically distinct 

from his years of service. An employee who is younger 

than 40, and therefore outside the class of older workers 

as defined by the ADEA, may have worked for a particu-

lar employer his entire career, while an older worker may 

have been newly hired. Because age and years of service 
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are analytically distinct, an employer can take account of 

one while ignoring the other, and thus it is incorrect to 

say that a decision based on years of service is necessar-

ily “age based.” 

The instant case is illustrative. Under the Hazen Paper 

pension plan, as construed by the Court of Appeals, an 

employee’s pension benefits vest after the employee com-

pletes 10 years of service with the company. Perhaps it is 

true that older employees of Hazen Paper are more likely 

to be “close to vesting” than younger employees. Yet a 

decision by the company to fire an older employee solely 

because he has nine-plus years of service and therefore 

is “close to vesting” would not constitute discriminatory 

treatment on the basis of age. The prohibited stereotype 

(“Older employees are likely to be—”) would not have 

figured in this decision, and the attendant stigma would 

not ensue. The decision would not be the result of an 

inaccurate and denigrating generalization about age, but 

would rather represent an accurate judgment about the 

employee—that he indeed is “close to vesting.” 

We do not mean to suggest that an employer lawfully 

could fire an employee in order to prevent his pension 

benefits from vesting. Such conduct is actionable under 

§ 510 of ERISA. But it would not, without more, vio-

late the ADEA. That law requires the employer to ignore 

an employee’s age (absent a statutory exemption or 

defense); it does not specify further characteristics that 

an employer must also ignore. . . . 

We do not preclude the possibility that an employer 

who targets employees with a particular pension status 

on the assumption that these employees are likely to be 

older thereby engages in age discrimination. . . . Finally, 

we do not consider the special case where an employee 

is about to vest in pension benefits as a result of his age, 

rather than years of service, and the employer fires the 

employee in order to prevent vesting. That case is not 

presented here. Our holding is simply that an employer 

does not violate the ADEA just by interfering with an 

older employee’s pension benefits that would have vested 

by virtue of the employee’s years of service. 

      Case Questions 
1. Do you agree with the court that age and years of ser-

vice are sufficiently distinct to allow for terminations 

based on years of service and to find no violation of 

the ADEA where the terminations result in a greater 

proportion of older workers being fired?  

2. Aren’t workers close to vesting more likely to be 

older workers? And, if so, then do you believe that an 

employer can use the category “close to vesting” to 

avoid liability under the ADEA?  

   3. If an employer did terminate a group of individuals 

on the basis of their being close to vesting with the 

intention of getting rid of older workers, what type 

of evidence would the employees/plaintiffs be able to 

use to prove the unlawful intent? 

    Pottenger v. Potlatch Corp.  

  Pottenger alleged that he was forced to retire at age 60 from his position as Group Vice President of Pulp 

and Paper at the Potlatch Corporation in violation of the ADEA. Paulson, Potlatch’s president, told Pot-

tenger that Potlatch needed to make “real and significant” changes in order to improve its performance. 

He characterized Pottenger and his team as an “old management team” using an “old business model.” 

Because the company was in financial trouble, and based on his concerns that Pottenger was not capable 

of bringing about real and significant change, Paulson decided to fire Pottenger. When Pottenger asked 

Paulson why he was being fired, Paulson stated that he lacked confidence that Pottenger had the com-

mitment to make the hard decisions necessary to make Potlatch successful. Pottenger’s replacement 

was 43 years old. The U.S. District Court for the District of Idaho granted summary judgment to the 

employer based on a legitimate nondiscriminatory reason, and Pottenger appealed. 

Case
4
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To prove age discrimination under a disparate treatment 

theory, Pottenger must show that his age “actually played 

a role in [Potlatch’s decision-making] process and had a 

determinative influence on the outcome.” Pottenger has 

made out a prima facie case of age discrimination. He 

was 60 years old; his most recent performance review 

grade of MR- was not outstanding, but indicated that 

he was meeting the requirements of the job; he was dis-

charged; and he was replaced by Craig Nelson, then 43 

years old, a substantially younger employee with equal or 

inferior qualifications. Potlatch, in turn, has articulated a 

legitimate, nondiscriminatory reason for terminating Pot-

tenger: a lack of confidence that Pottenger could make 

the hard decisions necessary to turn around the ailing 

Idaho Pulp and Paperboard Division, which he headed. 

It is undisputed that IPPD (Pottenger’s division) lost over 

$200 million during 1997, 1998, 1999, and the first quar-

ter of 2000. Pottenger may establish pretext through evi-

dence showing that Potlatch’s explanation is unworthy of 

belief or through evidence showing that discrimination 

more likely motivated its decision. Pottenger need not 

rely on only one type of evidence, and he has offered evi-

dence both to cast doubt on Potlatch’s credibility and to 

show a discriminatory motive. At the summary judgment 

stage, Pottenger’s burden is not high. He must only show 

that a rational trier of fact could, on all the evidence, find 

that Potlatch’s explanation was pretextual and that there-

fore its action was taken for impermissibly discrimina-

tory reasons. If he does so, then summary judgment for 

Potlatch is inappropriate. 

 Pottenger advances several reasons that, in his view, 

undermine Potlatch’s explanation of his discharge. They 

include positive comments in his performance review, 

shifting justifications for his dismissal, the brevity of the 

meeting at which the president and CEO reached their 

decision to discharge him, and the procedures followed 

in his termination. Considering all of Pottenger’s evidence 

together, however, we conclude that he has not created a 

genuine issue of material fact. Pottenger’s performance 

review did contain some positive comments, but it also 

contained negative comments specifically singling out 

concerns with his performance in managing IPPD. Pot-

latch’s proffered explanation does not state that Pottenger 

was incompetent or a generally bad employee; rather, 

it states that Potlatch lacked confidence that Pottenger 

could help turn the company around. Instead of casting 

doubt on Potlatch’s explanation, the statements in the

performance review are consistent with it. Moreover, 

although “fundamentally different justifications for an 

employer’s action . . . give rise to a genuine issue of fact 

with respect to pretext,” Pottenger has pointed to no evi-

dence suggesting that Potlatch has ever offered a reason 

for his dismissal other than doubt about his commitment 

to making hard decisions to help the company. Finally, the 

duration of the meeting at which they made the termina-

tion decision and the manner of Pottenger’s discharge do 

not create a factual issue regarding the company’s cred-

ibility. The meeting at which they ultimately made the 

decision to terminate Pottenger was short, but it obviously 

came at the end of a much longer process of evaluation and 

deliberation. There is also little evidence of an established 

formal or informal company procedure for discharging 

high-level employees. In fact, when Pottenger himself 

discharged the then-head of the Idaho Pulp and Paper 

Division in 1997, he did so in a manner similar to his own 

discharge. Potlatch’s failure to follow some unspecified 

procedure in its treatment of Pottenger does not cast any 

doubt on its proffered reason for his termination. 

To show discriminatory motive, Pottenger states that 

Paulson made comments referring to an “old manage-

ment team,” an “old business model,” and “deadwood.” 

Remarks can constitute evidence of discrimination. The 

Supreme Court has held that telling an employee he “was 

so old [he] must have come over on the Mayflower” and 

“was too damn old to do [his] job” constituted evidence 

of age discrimination. We have found a triable issue of 

material fact when an employee was told upon applying 

for an executive position that the board “wanted some-

body younger for the job,” and, in a Title VII case, when 

an employee was told, during the period that he was 

otherwise eligible for a university position, that “two 

Chinks” in the department was “more than enough.” 

These remarks are clearly sufficient to support an infer-

ence that the decisionmaker acted in a discriminatory 

fashion. In other cases, we have held that some remarks 

lead to no reasonable inference of discrimination and 

thus no triable issue of material fact exists. We have 

found that a supervisor’s comment about getting rid of 

“old timers” because they would not “kiss [his] ass” did 

not sufficiently support an inference of age discrimina-

tion, that a comment that “we don’t necessarily like grey 

hair” constituted “at best weak circumstantial evidence” 

of discriminatory animus, that the use of the phrase “old-

boy network” is generally considered a colloquialism

         Fletcher   , C. J.    

***
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unrelated to age, and that an employer’s comment 

describing a younger employee promoted over an older 

employee as a “bright, intelligent, knowledgeable young 

man” did not create an inference of age discrimination. 

 Paulson’s remarks in this case do not sufficiently sup-

port an inference of age discrimination so as to create 

a triable issue of material fact that would defeat sum-

mary judgment. In the context of this case, the phrase 

“old business model,” does not support an inference of 

age discrimination. Similar to the language in   the 

phrase is a colloquialism not generally associated with 

the target’s age. Nor does Paulson’s use of the term “old 

management team” during the same meeting create a 

triable issue of fact. Similarly, the management commit-

tee’s use of the term “deadwood” does not suggest age 

discrimination. The    defines 

“deadwood” as “[a] person or thing regarded as useless 

or unprofitable; a hindrance or impediment.” 

***
 Pottenger also argues discriminatory motive may be 

inferred from the fact that his replacement was only 43 

years old and that shortly before his discharge the com-

pany moved a younger employee ahead of him on the 

successor list for CEO. Evidence that forms part of the 

prima facie case may also be considered to show that a 

proffered explanation is pretextual. Without more, how-

ever, the fact that Nelson was younger than Pottenger 

does not create a triable issue of pretext. Nor does the fact 

that the company moved a younger employee ahead of 

Pottenger on the CEO successor list suggest that Potlatch 

acted with any discriminatory motive, for that employee 

had held a higher position in the company than Pottenger. 

We have considered all of Pottenger’s evidence of pretext 

and conclude that it does not refute Potlatch’s basic ratio-

nale for Pottenger’s termination—that IPPD was losing 

money and the company lacked faith that Pottenger was 

the one to turn IPPD around. Potlatch has leeway to make 

subjective business decisions, even bad ones. It may have 

been unfair (and perhaps unwise) for Potlatch to blame 

Pottenger for IPPD’s losses, but it is not surprising that 

Pottenger’s bosses would try to make a change in leader-

ship in a division that was having such consistent trouble. 

We hold that Pottenger has not created a genuine factual 

issue of pretext and the district court properly dismissed 

his disparate treatment claim on summary judgment. 

       Case Questions  
1. Do you think the reasons offered by the employer 

were pretextual? Why or why not?  

2. Do you think that the burden shifting from employee 

to employer and then back again to the employee is a 

good system? Why or why not?  

3. What can an employer do to insulate itself from ter-

minating individuals for reasons that can be perceived 

to be  pr etextual?     

    Oubre v. Entergy Operations, Inc.  

Dolores Oubre worked as a scheduler at a power plant in Louisiana run by Entergy Operations, Inc. In 

1994, she received a poor performance rating. Oubre’s supervisor met with her on January 17, 1995, and 

gave her the option of either improving her performance during the coming year or accepting a voluntary 

arrangement for her severance. She received a packet of information about the severance agreement and 

had 14 days to consider her options, during which time she consulted with attorneys. On January 31, Oubre 

decided to accept. She signed a release, in which she “agree[d] to waive, settle, release, and discharge any 

and all claims, demands, damages, actions, or causes of action . . . that I may have against Entergy. . . .” In 

exchange, she received six installment payments over the next four months, totaling $6,258. 

       Kennedy, J.     

***

Oubre filed this suit against Entergy alleging construc-

tive discharge on the basis of her age in violation of 

the ADEA and state law. She has not offered or tried 

to return the $6,258 to the employer, nor is it clear she 

has the means to do so. The lower court agreed with the 

Case
5

employer that Oubre had ratified the defective release 

by failing to return or offer to return the monies she had 

received. The Court of Appeals affirmed judgment for 

the employer and the Supreme Court reverses. 

***
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The statutory command [of the OWBPA] is clear: An 

employee “may not waive” an ADEA claim unless the 

waiver or release satisfies the OWBPA’s requirements. 

The policy of the Older Workers’ Benefit Protection Act 

is likewise clear from its title: It is designed to protect the 

rights and benefits of older workers. The OWBPA imple-

ments Congress’ policy via a strict, unqualified statutory 

stricture on waivers, and we are bound to take Congress 

at its word. Congress imposed specific duties on employ-

ers who seek releases of certain claims created by stat-

ute. Congress delineated these duties with precision and 

without qualification: An employee “may not waive” an 

ADEA claim unless the employer complies with the stat-

ute. Courts cannot with ease presume ratification of that 

which Congress forbids. 

. . . The statute creates a series of prerequisites for 

knowing and voluntary waivers and imposes affirmative 

duties of disclosure and waiting periods. The OWBPA 

governs the effect under federal law of waivers or 

releases on ADEA claims and incorporates no exceptions 

or qualifications. The text of the OWBPA forecloses the 

employer’s defense, notwithstanding how general con-

tract principles would apply to non-ADEA claims. 

The rule proposed by the employer (that the employee 

must first give back monies received before avoiding 

the release) would frustrate the statute’s practical opera-

tion as well as its formal command. In many instances a 

discharged employee likely will have spent the monies 

received and will lack the means to tender their return. 

These realities might tempt employers to risk noncom-

pliance with the OWBPA’s waiver provisions, knowing it 

will be difficult to repay the monies and relying on ratifi-

cation. We ought not to open the door to an evasion of the 

statute by this device. 

Oubre’s cause of action arises under the ADEA, and 

the release can have no effect on her ADEA claim unless 

it complies with the OWBPA. In this case, both sides

concede the release the employee signed did not com-

ply with the requirements of the OWBPA. Since Oubre’s 

release did not comply with the OWBPA’s stringent safe-

guards, it is unenforceable against her insofar as it pur-

ports to waive or release her ADEA claim. As a statutory 

matter, the release cannot bar her ADEA suit, irrespec-

tive of the validity of the contract as to other claims. 

In further proceedings in this or other cases, courts 

may need to inquire whether the employer has claims for 

restitution, recoupment, or setoff against the employee, 

and these questions may be complex where a release is 

effective as to some claims but not as to ADEA claims. 

We need not decide those issues here, however. It suf-

fices to hold that the release cannot bar the ADEA claim 

because it does not conform to the statute. Nor did the 

employee’s mere retention of monies amount to a ratifi-

cation equivalent to a valid release of her ADEA claims, 

since the retention did not comply with the OWBPA any 

more than the original release did. The statute governs the 

effect of the release on ADEA claims, and the employer 

cannot invoke the employee’s failure to tender back as a 

way of excusing its own failure to comply. REVERSED 

and REMANDED. 

       Case Questions  
1. Do you think the fact that an attorney was consulted 

before the acceptance of the offer is relevant in this 

case to determine whether the waiver was knowing 

and v oluntary?  

2. As an employer, what should you do to ensure the 

waiver an individual will be signing is valid?  

   3. Why do you think an employer must follow such strict 

guidelines when creating a waiver? Do you think 

the guidelines are correct? How would you change 

them?
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  Chapter

     Learning Objectives 

 When you finish this chapter, you should be able to: 

   Identify the current environment for disabled workers in today’s 

workplaces. 

   Outline the prima facie case for discrimination under the Americans with 

Disabilities Act, paralleled by section 504 of the Vocational Rehabilitation 

Act of 1973. 

   Describe the term  disability  as it is defined by the ADA and be able to 

offer examples of covered disabilities or disabilities that may not be 

covered. 

   Define  major life activity  and  substantially limited  according to court

decisions under the ADA. 

   Explain how someone could be covered by the ADA when they are not 

at all disabled, under the provision for “ perception  of impairment.” 

   Describe how employers can determine the reasonableness of any

proposed accommodation. 

   Describe how the law treats mental or intellectual disabilities under

the ADA. 

   Identify the distinctions between employer liability based on workers’ 

compensation and liability based on the ADA.  

LO1LO1

LO2LO2

LO3LO3

LO4LO4

LO5LO5

LO6LO6

LO7LO7

LO8LO8
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    Statutory Basis 

   Americans with Disabilities Act of 1990, ¶ 602, § 102 

No covered entity shall discriminate against a qualified individual with a disability 

because of the disability of such individual in regard to job application procedures, 

the hiring, advancement, or discharge of employees, employee compensation, job 

training, and other terms, conditions, and privileges of employment.  

  Vocational Rehabilitation Act of 1973, ¶ 504 § 794 

 No otherwise qualified individual with a disability in the United States . . . shall, 

solely by reason of her or his disability, be excluded from the participation in, be 

denied the benefits of, or be subjected to discrimination under any program or 

activity receiving Federal financial assistance or under any program or activity 

conducted by any Executive agency.    

Opening Scenarios

SCENARIO 1

A sales manager in a large security systems 

company was terminated soon after his 

co-workers learned that he is homosexual 

and that his life partner has HIV, the vi-

rus that causes AIDS. The sales manager himself is 

HIV-negative. Has the employer violated the

Americans with Disabilities Act?

SCENARIO 2

At 41, Taylor is the most senior accounting 

clerk in his department, making roughly 

$40,000 per year at a fi rm of about 200 em-

ployees. It has been a lean year for his fi rm. 

Product orders from customers have slowed down 

and commodity prices for the fi rm’s materials are 

up. Alexis, the human resources director, is consid-

ering laying off Taylor. Because Taylor is the senior 

accounting clerk, he makes about $5,000 more than 

the next-highest-paid clerk. Alexis knows that lay-

ing off Taylor instead of one of the other clerks 

saves the company money.

However, Taylor is the parent of three children. His 

spouse does freelance work from home, but busi-

ness has been way down this year and the loss of in-

come has put a severe strain on the family fi nances. 

If Taylor loses his job, he will probably lose his home. 

In addition, his youngest daughter has cerebral 

palsy and his family depends on his job for health 

insurance benefi ts. Alexis knows of Taylor’s situation, 

but also that Taylor’s circumstances are sending the 

company’s health insurance premiums through the 

roof. Alexis is trying to be careful not to let that af-

fect the decision. What decision should be made?1

SCENARIO 3

Thekla Tsonis is responsible for fi lling a va-

cant position at her fi rm. The position re-

quires good interpersonal and communica-

tion skills and the ability to type, fi le, and 

travel on an as-needed basis. An applicant sits be-

fore her during an interview for the vacant position.

Tsonis is relatively confi dent that the applicant satis-

fi es the fi rst three criteria. However, Tsonis is con-

cerned about the fourth requirement, traveling on 

an as-needed basis, because the applicant is bound 

to a wheelchair due to a muscular disorder. The dis-

order that does not affect the applicant’s cognitive 

skills or her use of her arms and hands. A second 

applicant’s performance evaluations come from her 

previous employer and are slightly lower than those 

received by the fi rst applicant, but the second ap-

plicant informed Tsonis that she is looking forward 

to the traveling. Does Tsonis hire the fi rst applicant, 

even though she believes that the wheelchair will 

pose a problem with travel and other areas, or does 

she hire the second?

 

Scenario
1

Scenario
2

Scenario
3
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  Removing Old Barriers 

While Title VII assured certain groups of protection from discrimination in 

employment decisions, workers with disabilities continued to face the frustration of 

physical and attitudinal employment barriers long after the passage of Title VII—

employers refused to hire the disabled for fear that they would not be able to 

perform at the same level as other employees, or employers had concerns about 

challenges based on the attitudes of co-workers. Disabled applicants found that 

they were required to prove themselves and their abilities to a much greater extent 

than did able-bodied applicants. 

   Approximately 54 million Americans, or about one in five, have one or more 

physical or mental disabilities.  2   In 2007, almost 20 years after the American with 

Disabilities Act (ADA) was signed into law, 60 percent of working-age men and 

51 percent of working-age women with disabilities were employed (10.4 million 

men and 8.2 million women).  3   Research has shown that the performance of a dis-

abled worker, when properly placed, equals that of an able-bodied worker. It also 

has been shown that a disabled employee may in fact surpass co-workers as he or 

she overcomes the effects of his or her disability—both real and perceived (see 

 Exhibit 12.1 , “What Is in a Name?”). 

Employers have yet to recognize the potential lost by their underutilization of 

this valuable resource. Instead, many employment decisions regarding disabled 

applicants are grounded in naïve prejudice. Often, managers reach inaccurate

LO1LO1

Exhibit 12.1 What Is in a Name?

Throughout this chapter, we will use the word dis-

abled to refer to individuals who have different abil-

ities than the norm in the workplace. In the past, 

these individuals have been called handicapped, 

among other terms. The origins of that word were 

originally mistakenly connected to the term “cap in 

hand,” referring to those who begged in the streets 

with their caps in hand on behalf of disabled veter-

ans after a brutal war in England in 1504 during the 

reign of King Henry VII.

However, the correct etymology, in fact, is a 

lottery game from the 1600s, “hand-in-cap.” The 

game involved a comparison between two items to 

be bartered between traders. Where the items were 

of unequal value, the amount of difference was 

placed into a cap, shortened to “hand i’cap.” The 

term later came to reference any means by which 

people created an equalization such as in balancing 

wagers at horse tracks or casinos.

Today, handicap has been seen by some as 

offensive because it stresses a lack of ability or area 

in need of compensation, thus perpetuating dis-

crimination or discriminatory perception. Indeed, 

even the term disability has been criticized in favor 

of less abled. However, because that latter term 

seems to accentuate further an absence or exclu-

sion rather than a neutral or positive perception, 

we have opted for the currently common usage, 

“disabled.”
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Exhibit 12.2 Innovations Break Stereotypes

A distribution center opened by Walgreens in 2007 

is performing at 20 percent greater efficiency than 

the firm’s older facilities. While this would not oth-

erwise be remarkable, this situation is particularly 

noteworthy in that 40 percent of the workers in 

that center are either mentally or physically dis-

abled. The center is part of an innovative program 

established by Walgreens (and now also in place 

at Home Depot, McDonald’s, Wal-Mart, and else-

where) to design positions and tasks in order to 

be accomplished by individuals with disabilities. 

“‘One thing we found is they can all do the job,’ 

says Randy Lewis, a senior vice president of distri-

bution and logistics at Walgreen, which is based in

Deerfield, Ill. ‘What surprised us is the environment 

that it’s created. It’s a building where everybody 

helps each other out.’”1

   1  Amy Merrick, “Erasing ‘Un’ from ‘Unemployable’: Wal-
green Program Trains the Disabled to Take on Regular 
Wage-Paying Jobs,”  The Wall Street Journal,  August 2, 

The context for the idea began when Walgreens 

was evaluating new technology that could make 

Walgreens’ next round of distribution centers far 

more automated than in the past. Could Walgreens 

make the work simple enough to employ people 

with cognitive disabilities? It realized that employ-

ing disabled people was not going to affect the 

distribution center’s costs or efficiency at all. There-

fore, “[i]t didn’t move the needle on the business 

decision,” said David Bernauer, then chief execu-

tive and now its chairman.

2007,  http://www.psycport.com/showArticle .cfm?
xmlFile =ap_2007_08_02_ap.ds.dsf.all_D8QP0OEO1_
news_ap_org.anpa.xml&provider = Associated%20Press.   

conclusions related to the scope of the disabled applicant’s abilities and are 

apprehensive regarding the perceived costs of employing a disabled person. For 

instance, an employer who invites an applicant to her office for an interview based 

on a stellar résumé may be surprised to discover that the applicant is blind. The 

employer may immediately jump to the conclusion that this blind applicant is not 

qualified for the position, which requires a great deal of reading. If it overlooks 

this candidate, however, the employer may be losing an excellent worker merely 

because it failed to recognize possible ways in which it might be able to accom-

modate the disability, allowing the applicant to make a meaningful addition to 

the staff. In fact, many disabled workers are capable of performing the essential 

requirements of their position with little or no accommodation on the part of their 

employer. (See  Exhibit 12.2 , “Innovations Break Stereotypes.”) 

To ensure that an employer is reaping the greatest benefit from its applicant 

pool, the employer should be “disability-blind” and evaluate each applicant on 

the basis of her or his competence. This is true during all stages of employment, 

including the interview, hiring, employee relations, transfer requests, performance 

reviews, disciplinary decisions, and termination decisions. 
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    Regulation 
   Section 503 of the Vocational Rehabilitation Act 
In an effort to stem the discrimination against disabled employees and applicants, 

Congress enacted the Vocational Rehabilitation Act of 1973, which applies to the 

government and any firm that does business with the government. Section 504 

of the act prohibits discrimination against otherwise qualified individuals with

disabilities by any program or activity receiving federal assistance. The Rehabili-

tation Act seeks to alleviate the burdens that are confronted specifically by those 

with disabilities and to ensure that disabled employees or applicants encounter 

only the burdens that are encountered by those who are not disabled.    Section 
503    of the act further requires that, where a federal department or agency enters 

into a contract that exceeds $10,000 annually, the contractor is required to take 

  to employ and promote qualified disabled individuals.  4   Where 

a contractor or subcontractor has 50 or more employees and contracts of $50,000 

or more, it is required to have an affirmative action program at each establish-

ment. Federal contractors, therefore, must take proactive steps to change their hir-

ing policies, to recruit disabled employees, to train disabled employees so they are 

likely to advance, and to assist in their accommodation should they experience 

surmountable difficulties in their position. 

The Rehabilitation Act’s additional requirement of federal employers or con-

tractors to employ and to advance disabled workers may include proactive steps 

to recruit disabled employees; modification of personnel practices to meet the 

needs of the disabled workforce such as special training for individuals who 

will be interviewing disabled applicants; and/or the training of supervisors and

managers to provide a strong internal support and an environment in which a

disabled employee would feel welcome. 

Unfortunately, since it only applies to the government and federal contrac-

tors, the Vocational Rehabilitation Act was insufficient to prevent discrimination 

against private-sector employees and was inconsistently enforced against federal 

employers. Congress passed other statutes relating to discrimination against the 

disabled after the Rehabilitation Act, but on a segmented basis. Disabled veterans 

were protected by one statute and mine workers who had contracted black lung 

disease were protected by another; private-sector employers remained virtually 

immune from prosecution in this regard.  

  Americans with Disabilities Act 
Seventeen years after Congress passed the Rehabilitation Act, President George H. 

W. Bush signed into law the    Americans with Disabilities Act (ADA),    which

became effective in July 1992. The ADA was amended by his son, President George 

W. Bush in 2008 (effective Jan. 1, 2009) in order to clarify and broaden the defini-

tion of disability and the coverage of the Act after the Supreme Court reached sev-

eral decisions that limited its application. The ADA Amendment Act (ADAAA)5

was specifically extended to the Rehabilitation Act, as well. (See also  Exhibit 12.3 , 

“Not Just   with Disabilities.”) The ADA applied Rehabilitation Act stan-

dards to private employers of 25 employees or more until 1994; now the act is 

Section 503 of the 
Rehabilitation Act
Prohibits discrimination 

against otherwise-

qualified individuals 

with disabilities by any 

program or activity 

receiving federal assis-

tance. Requires affirma-

tive action on the part 

of federal contractors 

and agencies to recruit, 

hire, and train disabled 

workers.

Section 503 of the 
Rehabilitation Act
Prohibits discrimination 

against otherwise-

qualified individuals 

with disabilities by any 

program or activity 

receiving federal assis-

tance. Requires affirma-

tive action on the part 

of federal contractors 

and agencies to recruit, 

hire, and train disabled 

workers.

Americans with 
Disabilities Act
Extends Rehabilita-

tion Act protection to 

employees in the private 

sector, with few

modifications.

Americans with 
Disabilities Act
Extends Rehabilita-

tion Act protection to 

employees in the private 

sector, with few

modifications.
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Exhibit 12.3 Not Just Americans with Disabilities

Significant not only as the first major human rights 
treaty of the twenty-first century, but also because 
it is expected to impact the 650 million people 
living with disabilities (10 percent of the world’s 
population) and to provide benefits to more than 
470 million disabled workers worldwide, the UN 
unanimously adopted the Convention on Rights of 
Persons with Disabilities on December 13, 2006. The 
Convention prohibits discrimination against dis-
abled workers in all forms of employment and also 
requires proactive efforts to create opportunities for 
people with disabilities in mainstream workplaces. 
At its adoption, outgoing United Nations Secretary-
General Kofi Annan stressed, “’Today promises to 
be the dawn of a new era—an era in which disabled 

people will no longer have to endure the discrimi-
natory practices and attitudes that have been per-
mitted to prevail for all too long. This Convention is 
a remarkable and forward-looking document.”1

The UN estimates that social exclusion of oth-

erwise able workers costs the global economy an 

astronomical $1.9 trillion each year.2

   1  United Nations, Press Release, “Lauding Disability 
Convention as ‘Dawn of a New Era,’ UN Urges Speedy 
Ratification,” December 13, 2006,  http://www.un.org/
apps/news/story.asp?NewsID= 20975&Cr = disab&Cr1 .  

   2  Convention on the Rights of Persons with Disabilities, 
 http://www.un.org/disabilities/convention/ .  

enforceable against employers of 15 employees or more. While many employers 

have complained about the act based on its vague definitions and unclear require-

ments, the ADA was seen at its inception as the “Declaration of Independence” or 

“Emancipation Proclamation” for the disabled, and as the most far-reaching civil 

rights law to have been passed since the Civil Rights Act of 1964. Even today, how-

ever, a majority of employers are unsure about many applications of the act. (See 

Exhibit 12.4 , “Myths about Disability Discrimination.”) 

In addition, although almost 18,000 cases were filed with the EEOC under the 

ADA in 2007, up 14 percent from 2006 and the highest number of filings since 

1998,6 the impact of the ADA has been less than its advocates had hoped. An 

analysis of 720 appellate ADA employment discrimination cases reported that the 

employer-defendant was the successful party in 93 percent of trial cases and 84 

percent of appeals.  7   However, it is important to note that this would not consider 

the results of settlements since they are difficult to track. The circuit in which an 

employee brings a suit is also important since the Fourth and Sixth Circuits tend 

to produce low pro-employee results. 

In 1998, the first report of the Presidential Task Force on the Employment of 

Adults with Disabilities reported on some of the effects of the ADA. Specific to 

employment, the Task Force concluded that

  . . . enforcement mechanisms of the ADA have not proven sufficient to begin 

narrowing the gap in employment rates between people with and without disabili-

ties. Enforcement of existing legislation designed to eliminate disability-based 

discrimination in all aspects of life, including employment, is clearly inadequate. 

Enactment of potentially powerful legislative remedies, like the ADA, without 

commitment of resources to enforcement will not produce desired results. Both 

public and private assessments of the ADA suggest that the lack of enforcement, 

particularly with regard to employment, has diminished the impact that this land-

mark legislation might otherwise have had.  8
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Exhibit 12.4 MYTHS about Disability Discrimination

  1. A question on an application form about spe-

cific disabilities of an applicant is not improper.

  2. If an employer would have to alter the work-

ing environment to accommodate a disabled 

applicant or employee, that person is not qual-

ified for the position.

  3. Employees with disabilities have many 

more rights to their jobs than do disabled 

applicants.

  4. Individuals with disabilities generally are incapa-

ble of performing the jobs for which they apply.

  5. If someone does not have a disability but oth-

ers believe she or he does, that person is still 

not protected against discrimination.

  6. Individuals with disabilities only create liability 

for employers and are not good, productive 

workers.

  7. If an applicant with a disability applies for a 

job, the employer must hire that applicant.

  8. HIV status is not a disability under the ADA.

  9. Only physical disabilities are protected under 

the ADA.

 10. Employers must give any and all accommoda-

tions requested by employees with disabilities.

 11. If an applicant needs a reasonable accommo-

dation for a preemployment test, that appli-

cant is not qualified for the job.

Although the results seem disappointing, the task force did ask then-President 

Clinton to take action on several issues, including

• Increasing the number of adults with disabilities working for the federal 

government.  

  • Increasing employment options for persons with psychiatric disabilities.  

• Supporting legislation that allows adults with disabilities to retain Medicare 

coverage when they return to work.    

In an executive order of December 1998, President Clinton supported all 

these measures and allocated funding for their implementation.  9   In furtherance 

of these initiatives, in 2004, President George W. Bush established the New

Freedom Initiative, designed to “help Americans with disabilities by increasing 

access to assistive technologies, expanding educational opportunities, increasing 

the ability of Americans with disabilities to integrate into the workforce, and pro-

moting increased access into daily community life.”  10   One example of a program 

in that initiative is the Workforce Recruitment Program for college students with 

disabilities, an effort to help employers identify qualified temporary and perma-

nent employees from a variety of fields. 

As will be shown later in this chapter, the impact of the ADA also has been 

limited by recent U.S. Supreme Court decisions. For example, state employees are 

not able to sue their state employers under the ADA.  11   State employees instead 

must depend on state law to protect them against disability discrimination in 

employment.  However, the ADA Amendments Act of 2008 was designed specifi-

cally to respond to some court-created limitations and we will discuss the impact 

of those amendments throughout the chapter.

To understand the coverage of the act, it is important to understand its scope 

of protection. The ADA protects the disabled from three types of barriers: inten-

tional discrimination for reasons of social bias against them, neutral standards 
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with disparate impact on the disabled, and discrimination as a result of barriers to 

job performance that can be fully overcome by accommodation. 

Generally, an employer may not reach any employment decision on the basis of 

the individual’s disability; an employer may not classify an applicant or employee 

because of a disability in a way that adversely affects her or his opportunities 

or status. Employers may not make presumptions about what a class of disabled 

individuals may or may not be able to do. Employers may not impose standards 

or criteria that discriminate against or screen out employees or applicants on the 

basis of their disability, unless those criteria can be shown to be job-related and 

consistent with business necessity. Employers may not discriminate against quali-

fied disabled applicants or employees in recruitment, hiring, promotion, training, 

layoff, pay, termination, position assignment, leave policies, or benefits. 

How is the protection given to disabled individuals different from that granted 

to other minorities under Title VII and similar statutes? Under the ADA and the 

Rehabilitation Act, employers must take    to make their workplaces 

amenable to the impaired worker, and they may not wait until a problem presents 

itself. For example, an employer is not merely required to restructure its work-

place and job descriptions to allow disabled individuals access as applicants but 

also to implement mechanisms to retain those disabled workers once hired. This 

is because Congress has determined that the value of the resources to be provided 

by the disabled workforce greatly outweigh the costs of their employment. 

How do these laws protect the disabled individual, and what must an employer 

do to ensure that she or he is in compliance? First, it is important to understand 

that the law merely protects the individual from discrimination based solely on 

her or his disability. The laws do not require an employer to hire a disabled person 

who is unable to perform the work required by the position. The operative word, 

however, is “required.” Under the acts, the employer must ascertain the actual 

components of the position, the elements essential to the employee’s perfor-

mance, and which components are convenient but not essential to be performed 

by this individual. The employer should ensure that its position descriptions are 

up to date and job-specific and that each description specifically outlines every 

responsibility of the job and discusses the qualifications that may be necessary to 

satisfy t hose r esponsibilities.    

  The Prima Facie Case for Disability Discrimination 

As long as an individual with a disability is otherwise qualified for a position, 

with or without reasonable accommodation, the employer is not permitted to 

make an adverse employment decision solely on the basis of the disability. 

    The general policy implemented by the    ADA    and the    Rehabilitation Act
is that, as long as the applicant or employee is otherwise qualified for the posi-

tion, with or without reasonable accommodation, the employer is prohibited from 

making any adverse employment decision solely on the basis of the disability. An 

employer may not terminate an employee, for example, who is able to adequately 

perform merely because the employee uses a walker to assist in his or her mobility. 

An employee may be able to claim discrimination on the basis of her or his dis-

ability if the employee can prove the following:
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    1. She or  he  i s di sabled.  

   2. She or he is otherwise qualified for the position.  

   3. If an accommodation is required, the accommodation is reasonable.  

4. She or he suffered an adverse employment decision such as a termination or 

demotion.

The above analysis is one that is commonly considered to be based on dispa-

rate treatment. In a late 2003 decision,    12   the Supreme 

Court held in addition that disparate impact claims are also available to workers 

based on facially neutral policies that impact qualified individuals with disabilities

differently than workers without disabilities. The Court held that, while avail-

able, a disparate impact claim would be analyzed according to the legal standards 

applied to an impact case, rather than a treatment case. Under disparate impact, 

a facially neutral employment practice may be deemed illegally discriminatory 

without evidence of an employer’s subjective intent to discriminate that is required 

in a disparate treatment case. In addition, the defense to a disparate impact case 

is that the facially neutral policy is a business necessity or job-related, while one 

defense to a disparate treatment case is that there is a legitimate nondiscrimina-

tory reason for the adverse employment action. 

Employers should keep in mind that there are state laws as well as the fed-

eral laws that protect employees from discrimination. Employees filing claims 

based on a disability may find greater relief in state courts, applying state laws. 

In some states, damages are higher for disability discrimination under state laws, 

and claims are easier to prove than in federal courts applying the federal laws.  13

   “Disability” 
   A variety of terms are used in the disability discrimination area. What constitutes 

a disability? The ADA defines  disability    as “(a) a physical or mental impairment 

that substantially limits one or more of the major life activities of an individual; 

(b) a record of having such impairment; or (c) being regarded as having such an 

impairment.” A “record” of impairment is discussed in  

a critical case included at the end of the chapter.   14   In the third 

provision, the law protects those persons who are not actually disabled but who 

are instead   as having a disability. There is no definitive list of impair-

ments that are considered to be  disabilities. Courts are directed to reach determi-

nations on a case-by-case analysis. This determination is not made on the basis 

of the name or diagnosis of the employee’s impairment but, instead, on the basis 

of the effect of the impairment on her or his life. Note also that some states even 

have laws that mandate that certain conditions be considered disabilities, thus 

eliminating this requirement of the plaintiff ’s proof. Examples of impairments 

generally    considered to be disabilities include normal pregnancy, predisposi-

tion to an illness or disease, personality traits such as a quick temper (unless part 

of an underlying psychological disorder), or advanced age. 

Obesity as a disability has caused confusion among some employers and courts. 

While obesity has cost employers an estimated $45 billion a year in the United 

States (when one combines both medical costs and costs due to absenteeism),  15
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it is also the cause of unlawful discrimination on the basis of disability. Mor-

bid obesity, defined by the Centers for Disease Control and Prevention as being 

100 pounds over the normal weight for one’s frame, may be considered a dis-

ability under the ADA. In addition, obesity may lead to a condition resulting in a

disability. State antidiscrimination laws such as the New Jersey Law Against 

Discrimination also treat obesity as an impairment. In the evolution of case law 

under the ADA, courts have begun to make a distinction between “physiologically 

caused” obesity (such as a condition that is caused by a genetic disorder or gland 

dysfunction) and that which is not physiologically caused. 

In one 2002 case, an employee who was morbidly obese due to a genetic con-

dition suffered from related physical problems. The employer fired her after four 

days of work at its small business in New Jersey, allegedly for having a poor work 

ethic. A jury awarded the employee a large sum in her discriminatory discharge 

action, which alleged pretextual reasons for the firing.  16   Courts are faced with 

competing interests of employees diligently striving to perform the essential func-

tions of their positions and employers concerned about the impact of increased 

medical, benefits, and absence costs.  17   In a 2006 case,
18   the Sixth Circuit clarified the standard of proof, holding that a mor-

bidly obese employee will not be protected if the condition is “transitory,” due to 

a lack of fitness or eating habits. To the contrary, the employee will only qualify 

as disabled under the ADA if the obesity is due to a physiological condition,  

  if the employee is also substantially limited or perceived by 

an employer as being substantially limited because of the obesity. 

Cases of discrimination against people based on obesity are not unique. There 

is instead plenty of evidence that weight discrimination exists throughout all 

stages of the employment relationship. Research by Mark Roehling of Western 

Michigan University demonstrates that obese workers are often perceived as emo-

tionally impaired and as having negative social and personality traits. The impact 

on workers is not limited to the social context. Roehling found that mildly obese 

women earned 6 percent less than women of average weight.  

women earned 24 percent less than their counterparts of standard weight.  19

Moreover, Title VII protections against discrimination based on gender may 

be relevant where an overweight woman is subject to different treatment or stan-

dards than overweight men. In addition, employers who stereotype the morbidly 

obese according to the concepts just mentioned and who then base employ-

ment decisions on these assumptions also may be found liable under the ADA,

subject to the   standard, above. In addition, while the mildly 

obese are not considered impaired, related medical conditions may be considered 

impairments within the meaning of the ADA. Additionally, if an employer merely 

regards an overweight employee or applicant as morbidly obese, that individual 

would be protected from disparate treatment based on that perception. Note, also, 

that a small handful of municipalities do prohibit discrimination on the basis of 

weight and sometimes height, including:

•    State of Michigan (height and weight).  

   • San Francisco, California (weight, except for police officers, firefighters, and 

the San Francisco 49ers football team).  
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   • Santa Cruz, California (height, weight, and physical characteristics).  

   • The District of Columbia (personal appearance).    

However, the mere presence of a physical or mental impairment might not 

lead to protection under the ADA. The impairment must substantially limit one 

or more of the major life activities (discussed in detail later in this chapter). This 

leads to the question: What if an employee or applicant can take a medication that 

mitigates (lessens) the impact of the impairment on daily life? What about medi-

cal devices such as hearing aids, prosthetic devices, and eyeglasses? 

In June 1999, the Supreme Court released three opinions that originally estab-

lished the law in this area: .,20

.21 and .22 The 

case is considered to be a critical case with regard to a “mitigated” dis-

ability, that is, a disability that is able to be managed with assistance. In that case, 

the plaintiffs’ uncorrected vision was 20/200 or worse; but, it could be corrected 

to 20/20 by using eyeglasses. The Supreme Court was asked to determine whether 

individuals with a disability who utilized corrective measures should be evaluated 

in their corrected state and ultimately decided that corrective measures should 

play a role in that determination. If a condition can be controlled with assistance—

through glasses, medication, or a particular activity—the Court found that the 

individual was not protected by the ADA.

However, Congress was not at all comfortable with the outcome of 

among other related opinions of the Court. What might the court say about an 

employee who chooses not to use those corrective measures? Could that worker 

be forced to do so? The ADA Amendments of 2008 (ADAAA) now mandates 

that the determination of whether an impairment substantially limits a major life 

activity is determined without regard to the effects of any mitigating measures 

(such as artificial limbs, hearing aids, and medications but excepting common 

mechanisms such as glasses or contact lenses). Moreover, the Act now holds that 

an impairment that is episodic in nature or in remission still qualifies as a disabil-

ity as long as it would substantially limit a major life activity when it is present.

In the same vein, if the disability produces certain side effects or causes the 

individual to behave in a certain way, recent decisions have held that employ-

ers should not separate an employee’s conduct from an underlying disability that 

causes the conduct. The Ninth Circuit was faced with this situation in  
23   In that case, an employee suffered from a bipolar dis-

order that caused her to experience depression, anxiety, and medication-caused 

symptoms, including mood swings, of which she notified her employer. During 

one performance evaluation, she cried, suffered an emotional outburst, threw 

the evaluation across a desk, expressed a “flourish of several profanities” at her 

supervisors, then returned to her work space, where she continued to kick and 

throw items. Though she requested and was granted leave under the Family and 

Medical Leave Act the following day (which does not offer presumptive evidence 

of disability), she was terminated for violating workplace conduct rules. 

The Ninth Circuit found that the behavior was caused by her disabling condi-

tion and therefore she was terminated because of her disability. “[A] decision 



Chapter Twelve 607

motivated even in part by the disability is tainted and entitles a jury to find that 

an employer violated antidiscrimination laws,” the court said. Though this might 

seem like a Catch-22 for employers, they are not without assistance regarding 

the management of the workplace. For example, employers can include in job 

descriptions standards of conduct as essential functions of each position. The 

ADA requires that each employee be able to perform the essential functions of the 

job, so meeting these standards would be a minimum requirement. 

Generally, a person who suffers from a serious medical condition is limited in 

her or his major life activities. Breathing is impaired when one has emphysema; 

learning is impaired when one suffers from dyslexia. Functioning and procre-

ation are impaired when one is HIV-positive. Other major life activities may 

include walking, seeing, caring for oneself, and working (where one is unable to

perform a broad range of jobs, not merely one single job). Employers, however, 

are offered little guidance by the acts; neither the ADA nor the Rehabilitation 

Act defines “physical or mental    impairment” or “ major life activities   .” 

In    24   Stephen Wright claimed discrimination on the 

basis of his attention deficit disorder (ADD). The court disagreed, holding that 

Wright failed to present evidence that he “could not perform some usual activity

compared with the general population, or that he had a continuing inability to 

handle stress at all times, rather than only episodically.” Though Wright claimed 

limitation in reading, spelling, concentrating, and hearing, among other activi-

ties, these impairments only occurred when Wright worked for a manager with 

a particularly demanding management style. Though these activities, if signifi-

cantly impaired, would constitute major life activities, Wright’s ADD was deemed

episodic and therefore not a substantial limitation.  25    Under the ADAAA, Wright’s 

claim would likely have prevailed.

While some employees have argued a “bootstrap” theory of coverage—that if 

an employer denies a position to an applicant on the basis of his impairment, such 

denial may be just the act necessary for the employee to prove that the impairment 

constitutes a disability—this argument has not been traditionally accepted by the 

courts. However, it is in this particular area where the impact of the ADAAA—

both financial and otherwise—might be felt in the near future, warn some com-

mentators. The Act specifically encourages that the term “disability” shall be 

construed broadly in favor of coverage of individuals. In addition, the Amend-

ments also modify current holdings in that “an impairment that substantially lim-

its one major life activity need not limit other major life activities in order to be 

[considered to be] a disability.”

Therefore, the dilemma faced by some courts with an impairment that sub-

stantially limits interactivity with others. Several circuits have been asked to rule 

on whether that would constitute a major life activity. Though one might think 

otherwise by virtue of human nature, the First Circuit has held that “getting along 

with others” is not a major life activity under the ADA, whereas the Ninth Cir-

cuit has found that “interacting with others” is a major life activity. The Sec-

ond Circuit agrees with the First, holding that “getting along” is too subjective 
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to be enforceable, but did find that “interacting with others” is essential to major 

life activity. Confusing? Yes. In    the Second Circuit 

imposed a new test for the standard, finding that a worker is substantially limited 

in the major life activity of interacting with others when the

  mental or physical impairment severely limits the individual’s fundamental ability 

to communicate with others, when the impairment severely limits the individual’s 

ability to connect with others, i.e. to initiate contact with other people and respond 

to them, or to go among other people.  26

The ADA Amendments of 2008 modified the way in which “major life activities 

are defined” in order to add “major bodily functions.” These functions include 

those of the immune system, normal cell growth, digestive, bowel, bladder, neu-

rological, brain, respiratory, circulatory, endocrine and reproductive functions.

The standard to be applied in determining whether a worker is disabled is whether 

she or he is “substantially limited” in a major life activity. The    

  case, included for your review, involves an employee who has a 

contagious disease. The Court was required to determine whether this disease    sub-
stantially limited    the employee’s major life activities. In that case, the Court held 

that the employee’s hospitalization was “more than sufficient to establish that one 

or more of her major life activities were substantially limited by her impairment.” 

Contrast the   decision, however, to the decision in  
27   where the court held that migraine headaches caused by exposure to

chemicals in the working environment did not constitute a disability. In  

the employee worked at a perfume manufacturing plant and found that the “per-

fumed ambiance” caused her migraine headaches. Since her condition only pre-

vented her from participating in those jobs surrounded by those odors, rather than 

“a broad range of jobs in various classes,” she was “not substantially limited in a 

major life activity” and therefore was not disabled under the ADA. 

    In 1986, the Department of Justice issued an opinion that stated that, if fear of 

contagion is the basis for the termination, the employee is not considered disabled 

and is not protected under the Rehabilitation Act because the ability to communi-

cate the disease to another is not a disability. The opinion made no distinction 

based on whether the fear of contagion is reasonable or unreasonable on the part of 

the employer. However, the Department of Justice opinion was in direct contraven-

tion of the Supreme Court’s later determination in    which specifically stated 

that chronic contagious diseases are considered to be protected disabilities. The 

Department of Justice thereafter issued a second memorandum that reversed its 

earlier analysis in connection with HIV after then-Surgeon General Koop informed 

the Justice Department that physical impairment is almost always present. Do you 

believe that someone who is contagious due to a congenital disease, but who exhib-

its no physical impairment, is considered disabled under the act? We will discuss 

HIV again with regard to the question of   later in this chapter. 

The ADA Amendments of 2008 specifically overruled the Supreme Court’s 

decision in .28 In that case, 
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the Court articulated a demanding standard for the terms “substantially” and 

“major” in the definition of disability under the ADA. It held that, to be substan-

tially limited in performing a major life activity under the ADA, “an individual 

must have an impairment that prevents or severely restricts the individual from 

doing activities that are of central importance to most people’s daily lives.” To the 

contrary, however, in enacting the ADAAA, Congress explained that “the ques-

tion of whether an individual’s impairment is a disability under the ADA should 

not demand extensive analysis.”29

The ADA definition of “disability” includes not only an actual impairment but 

also being   as having an impairment. Congress included an employee 

who is perceived as being disabled in the definition of disability because it was 

concerned with discrimination stemming from simple prejudice, and also from 

“archaic attitudes and laws” and from “the fact that the American people are simply

unfamiliar and insensitive to the difficulties confront[ing] individuals with dis-

abilities.” (See  Exhibit 12.5 , “Attitudinal Barriers.”) 

    An employee or applicant is regarded as having an impairment if he or she 

has a physical or mental impairment that does not substantially limit major life 

activities, but that is treated as constituting a limit, as well as an impairment that 

  major life activities only as a result of the    of others 

toward such impairment. An example of this type of perceived limitation would 

involve someone with a disfiguring facial scar that does not limit employment 

capabilities. If the employer discriminates against this person because of the 

negative reaction of its customers or clients, the employer would be “regarding 

the individual as disabled” and then acting on the basis of that perceived disabil-

ity. For example, an employee with hepatitis C might be perceived incorrectly as 

incapable of functioning while, in fact, no symptoms of the disease are mani-

fested or inhibiting. On the other hand, if an employer refuses to hire an appli-

cant merely because the employer believes that person to be ugly, the applicant 

would probably not be considered disabled and would therefore not be covered 

by the ADA. 

In 2008, the ADAAA clarified this element of the prima facie case. Under 

the Act, a plaintiff is regarded as having an impairment if she or he can demon-

strate that “he or she has been subjected to an action prohibited under [the ADA] 

because of an actual or perceived physical or mental impairment, whether or not 

the impairment limits or is perceived to limit a major life activity.” However, indi-

viduals who are “regarded as” having a transitory or minor impairment with an 

actual or expected duration of six months or less are not covered by the Act. 

In one particularly interesting case, a telemarketer who was missing 18 teeth 

was fired from his position after only three days of training. Even though he had 

generally positive evaluations in the training program, the trainers reported that 

the gentleman mumbled on the phone. The worker claimed that he did not have 

a disability and that his missing teeth did not cause him to mumble; he filed 

an ADA claim based on his employer’s    that he was disabled. The

district court held that, since the worker did not actually have a disability, he could 
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Exhibit 12.5 Attitudinal Barriers

People with disabilities encounter many different 

forms of attitudinal barriers:

Inferiority. Because a person may be impaired 
in one of life’s major functions, some people 
believe that individual is a “second-class citi-
zen.” However, most people with disabilities 
have skills that make the impairment moot in 
the workplace.

Pity. People feel sorry for the person with a dis-
ability, which tends to lead to patronizing atti-
tudes. People with disabilities generally don’t 
want pity and charity, just equal opportunity to 
earn their own way and live independently.

Hero worship. People consider someone with 
a disability who lives independently or pur-
sues a profession to be brave or “special” for 
overcoming a disability. But most people with 
disabilities do not want accolades for perform-
ing day-to-day tasks. The disability is there; the 
individual has simply learned to adapt by using 
his or her skills and knowledge, just as every-
body adapts to being tall, short, strong, fast, 
easy-going, bald, blonde, etc.

Ignorance. People with disabilities are often 
dismissed as incapable of accomplishing a task 
without the opportunity to display their skills. 
In fact, people with quadriplegia can drive 
cars and have children. People who are blind 
can tell time on a watch and visit museums. 
People who are deaf can play baseball and 
enjoy music. People with developmental dis-
abilities can be creative and maintain strong 
work ethics.

The Spread Effect. People assume that an 
individual’s disability negatively affects other 
senses, abilities or personality traits, or that the 
total person is impaired. For example, many 
people shout at people who are blind or don’t 
expect people using wheelchairs to have the 
intelligence to speak for themselves. Focusing 
on the person’s abilities rather than his or her 
disability counters this type of prejudice.

Stereotypes. The other side of the spread 
effect is the positive and negative general-
izations people form about disabilities. For 
example, many believe that all people who 
are blind are great musicians or have a keener 

sense of smell and hearing, that all people who 
use wheelchairs are docile or compete in para-
lympics, that all people with developmental dis-
abilities are innocent and sweet-natured, that 
all people with disabilities are sad and bitter. 
Aside from diminishing the individual and his 
or her abilities, such prejudice can set too high 
or too low a standard for individuals who are 
merely human.

Backlash. Many people believe individuals 
with disabilities are given unfair advantages, 
such as easier work requirements. Employers 
need to hold people with disabilities to the 
same job standards as co-workers, though the 
means of accomplishing the tasks may differ 
from person to person. The Americans with 
Disabilities Act (ADA) does not require special 
privileges for people with disabilities, just equal 
opportunities.

Denial. Many disabilities are “hidden,” such 
as learning disabilities, psychiatric disabilities, 
epilepsy, cancer, arthritis and heart conditions. 
People tend to believe these are not bona fide 
disabilities needing accommodation. The ADA 
defines “disability” as an impairment that “sub-
stantially limits one or more of the major life 
activities.” Accommodating “hidden” disabili-
ties which meet the above definition can keep 
valued employees on the job and open doors 
for new employees.

Fear. Many people are afraid that they will 
“do or say the wrong thing” around someone 
with a disability. They therefore avert their own 
discomfort by avoiding the individual with a 
disability. As with meeting a person from a dif-
ferent culture, frequent encounters can raise 
the comfort level.

Breaking Down Barriers
Unlike physical and systematic barriers, attitudinal 

barriers that often lead to illegal discrimination 

cannot be overcome simply through laws. The 

best remedy is familiarity, getting people with and 

without disabilities to mingle as co-workers, asso-

ciates and social acquaintances. In time, most of 

the attitudes will give way to comfort, respect, and 

friendship.
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not sustain a claim that his employer perceived him as disabled. Without finding 

whether mumbling would be considered a disability, the Seventh Circuit reversed, 

holding that, “[i]f, for no reason whatsoever, an employer regards a person as

disabled—for example, because of a blunder in reading medical records, it imputes 

to him a heart condition he has never had—and takes an adverse action, it has vio-

lated the [ADA].”  30   (Note that, on remand, the district court found that mumbling 

would not substantially limit a major life activity. Therefore, a decision based on a 

  of mumbling could not be considered a violation of the ADA.) 

 Violations where the employer perceives the employee as disabled are some-

what confusing as they seem somewhat counterintuitive to the real world; the 

courts seem to be asking employers to accommodate disabilities that do not actu-

ally exist. But, when viewed in light of the effort to remove stereotypes so that 

they do not negatively impact otherwise able employees, the decisions appear to 

hit the mark. If an employer insists on pursuing a faulty prejudice, then it cannot 

later claim the employee is not disabled and have it both ways. In fact, in a 2006 

case, 31   the court held that, where an employee suffers 

an adverse employment action because of a disability or perceived disability, the 

employee need not even prove the disability in the first place. That element of the 

prima facie case is taken as established. 

    One final element of the “perceived as” disability relates to someone who is 

perceived as disabled based on her or his association or relationship with some-

one who has a disability, whether or not the employee or applicant has a disability 

herself or himself. Again, the purpose of this extension of the ADA protection is 

to prevent stereotypes from adversely impacting individuals who associate with 

disabled individuals such as a child, partner, or parent. The EEOC guidance on the 

issue offers the following example: 

Scenario
2

Scenario
2

Tips for interacting with people with disabilities:

• Listen to the person with the disability. Do not 

make assumptions about what that person can 

or cannot do.

• When speaking with a person with a disability, 

talk directly to that person, not through his or 

her companion. This applies whether the per-

son has a mobility impairment, a mental impair-

ment, is blind or is deaf and uses an interpreter.

• Extend common courtesies to people with dis-

abilities as you would anyone else. Shake hands 

or hand over business cards. If the person can-

not shake your hand or grasp your card, they will 

tell you. Do not be ashamed of your attempt, 

however.

• If the customer has a speech impairment and 

you are having trouble understanding what 

he or she is saying, ask the person to repeat 

rather than pretend you understand. The for-

mer is respectful and leads to accurate com-

munication; the latter is belittling and leads to 

embarrassment.

• Offer assistance to a person with a disability, 

but wait until your offer is accepted before you 

help.

• It is okay to feel nervous or uncomfortable 

around people with disabilities, and it’s okay 

to admit that. It is human to feel that way at 

first. When you encounter these situations, think 

“person” first instead of disability; you will even-

tually relax.

Source: Office of Disability Employment Policy, http://
www.dol.gov/odep/pubs/ek99/barriers.htm.
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 An employer is interviewing applicants for a computer programmer position. The 

employer determines that one of the applicants is the best qualified, but is reluctant 

to offer him the position because he learns that the applicant has a child with a dis-

ability. The employer violates the ADA if it refuses to hire the applicant based on 

its belief that the applicant’s need to care for his child will have a negative impact 

on his work performance or attendance. 

Interestingly, the ADA does    require that the employer reasonably accom-

modate the worker since it is not the worker who has the disability. Therefore, if, 

in the end, the association with the disabled child does, in fact, have a negative 

impact on performance or attendance that interferes with the essential functions 

of the position, then the employer is permitted to terminate the worker. However, 

it cannot prejudge the worker based on a stereotype beforehand.  32

  “Otherwise Qualified” 
The acts state that an employer may not terminate or refuse to hire an employee 

with a disability who is “otherwise qualified” to perform the essential require-

ments of his or her position. The determination of a position’s essential functions 

ensures that disabled persons are not disqualified simply because they may have 

difficulty in performing tasks that bear only a marginal relationship to a particular 

job. In that way, employers protect themselves from liability and are able to most 

effectively utilize their human resources. 

In one case, the court held that a civilian employee of the Navy failed to estab-

lish that she was qualified for her position due to her chronic fatigue syndrome. 

The court noted that “the accommodation plaintiff seeks is simply to be allowed 

to work only when her illness permits.” The court held that the employee was not 

otherwise qualified because she was not prepared to pull her full weight. In addi-

tion, an employer may not consider the possibility that an employee or applicant 

will become disabled or unqualified for the position in the future. If the applicant 

or employee is qualified    the 

employer has violated the acts.  33

It is important to note that the ADA Amendments prohibit the use of any quali-

fication test or other selection criteria to determine whether someone is “other-

wise qualified” based on that individual’s unmitigated or uncorrected disability, 

unless it can be shown that it is a business necessity.

Where the claim of disability is based on a disease, the court in the    case 

(discussed earlier) held that the determination of whether an individual is “other-

wise qualified” should be based on the following factors:

   • The nature of the risk (how the disease is transmitted).  

  • The duration of the risk (how long the carrier is infectious).  

  • The severity of the risk (potential harm to third parties).  

  • The probability that the disease will be transmitted and will cause varying 

degrees of  ha rm.    
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As discussed throughout this chapter, the circumstances of HIV and AIDS 

have presented questions to employers, and therefore to the courts, over the past 

few decades with regard to the ADA. The Supreme Court’s decision in the  

case is important because it serves, by implication, as a proclamation that the act 

safeguards the rights of employees with HIV or AIDS. Subsequent to    the 

Supreme Court decided  34   in which it held that that HIV repre-

sented an impairment that    reproduction, and that reproduction 

is a   under the ADA. The Court stated, “HIV infection must be 

regarded as a physiological disorder with a constant and detrimental effect on the 

infected person’s hemic and lymphatic systems from the moment of infection.” 

The Court also noted that HIV substantially limited reproduction, a major life 

activity. This case challenges many lower court decisions that have held a condi-

tion must more or less visibly interfere with the person’s public life or economic 

life on a fairly consistent basis to be a disability under the ADA. However, the 

Court in    states, in effect, that there are some conditions that are inherent 

disabilities if they so greatly affect the human biological system, in this case the 

HIV virus. This is especially significant, given the fact that there are as many as 

950,000 HIV-positive employees in the workforce today.  35

The issue of the   the disabled employee poses to herself or to others 

is crucial to the determination of whether the applicant is otherwise qualified for the 

position. The standard for balancing the risk of harm to others against the employ-

er’s duties under the acts is whether the employer can show there is a  

to the health and safety of the potential employee or others. For example, as it has 

been shown that HIV is not transmitted through casual but only through intimate 

contact, it is extremely unlikely that a showing of reasonable probability of infection 

can be made. Therefore, employers who take adverse employment actions based on 

the unreasonable complaints or fears of co-employees or customers relating to HIV 

would violate either the Rehabilitation Act or the ADA. Such was the case when 

the performance company Cirque du Soleil terminated Matthew Cusick, an HIV-

positive gymnast, after he concluded preparations for an aerial act in the Las Vegas 

show “Mystere.” Prior to a later settlement, Renée-Claude Ménard, a Cirque spokes-

person, explained, “the reasons that motivated our decision have nothing to do with 

discrimination, but safety,” claiming that the company couldn’t risk infection of 

other performers or patrons.  36   However, as this flies in the face of common knowl-

edge about the means of infection discussed above, the parties reached a $600,000 

settlement through the EEOC. The settlement included a provision by which Cirque 

du Soleil agreed to waive confidentiality surrounding the settlement, as well as 

requirements that Cirque appoint an EEO officer to oversee EEO training of all 

employees and post a notice about the resolution of this case in its workplace.  37

Another example of a direct threat is the case of  38   which 

involved a decorated Vietnam war veteran with post-traumatic stress disorder. 

Jarvis had several PTSD-related incidents with co-workers, including striking 

or kicking at them when startled or harming them if he was detained for any 

reason. Though the court recognized that the incidents were not within Jarvis’s 

control, it also found that “it is not likely Mr. Jarvis’s symptoms will dissipate in 

the near future. . . . Unfortunately, the unpredictable nature of PTSD symptoms 
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may pose some threat in the work place.” Jarvis argued that his disability could 

be accommodated by asking his co-workers not to startle him nor approach him 

from behind. However, the court found this suggestion to be unworkable in the 

employment context since such a behavior might occur accidentally, with danger-

ous results. Jarvis was therefore found unqualified for his position. 

The question of   is not only whether the employee poses a threat to 

others, but also whether continued work will pose a direct threat to the employee. 

This was the question faced by the Supreme Court in     39

where Chevron refused to employ Echazabal because exposure to toxins at its refin-

ery would have aggravated Echazabal’s hepatitis C. Chevron defended itself on 

the basis of the direct threat that employment would pose to Echazabal’s health. 

The Ninth Circuit disagreed with Chevron, holding that this was an inappropriate 

inquiry in the context of hiring and was only relevant to the context of ongoing 

employment.  40   The Supreme Court reversed the Ninth Circuit, rejecting the restric-

tive language and reaffirming the direct-threat defense for the employer. The Court 

warned employers, however, that the defense is    w hen based on “rea-

sonable medical judgment and an individualized assessment” of the circumstances. 

A 2006 case that involved a Type II diabetic reinforced the requirement of rea-

sonableness on the part of employers. The court in that case explained in excep-

tionally strong language that the employer’s “blanket policy of refusing to hire 

what it characterizes as ‘uncontrolled’ diabetics violates [a] fundamental tenet 

of ADA law; it embraces what the ADA detests: reliance on ‘stereotypes and 

generalizations’ about an illness when making employment decisions. . . . [A]n 

employer cannot slavishly defer to a physician’s opinion without first pausing to 

assess the objective reasonableness of the physician’s conclusions.”  41

For an employer to determine whether a worker or applicant is otherwise qualified 

for a position, the employer must first ascertain the    essential functions    of that 

position. For example, some companies require that all employees have a driver’s 

license, “in case of emergencies.” While this is a meritorious request, the ability to 

drive is not always a basic requirement of the positions themselves but, instead, is 

marginal to the objectives of each position. An applicant who cannot drive because 

of a disability is otherwise qualified for the position, unless the position specifi-

cally has driving as its integral purpose, such as a taxi driver or delivery person. 

The term    refers to those tasks that are fundamental, and not marginal 

or unnecessary, to fulfillment of the position’s objectives. Often this determination

depends on whether removing the function would fundamentally change the job. 

Disabled persons may not be disqualified simply because they may have difficulty 

in performing tasks that bear only a marginal relationship to a particular job. How 

does an employer determine what job tasks are considered essential? Employers 

may not include in their job descriptions responsibilities that are incidental to the 

actual job or duties that are not generally performed by someone in this position. 

The employer must look not to the means of performing a function but, instead, 

to the function desired to be accomplished. Some employers are shocked to find 

that an individual with disabilities may discover innovative and novel means to 
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accomplish the same task. On the other hand, some individuals cannot perform 

the essential functions of their jobs no matter what accommodation they might 

request. For instance, in one case, as a result of his disability, a corrections officer 

did not have the physical ability to restrain inmates during an emergency. The 

court held that this ability was an essential function of his position and therefore 

he was not qualified under the ADA.  42

Can a job function be   where someone was in the position for 16 years 

and never performed this task? Is the frequency with which the function must 

be performed relevant to determining whether it is essential? In one case, the 

Fourth Circuit Court of Appeals determined that frequency is just one factor that a

manager should look to in determining the essential functions of the position. 

         43   involved a police officer who sustained an arm 

injury and was put on light duty. Whole officers were not supposed to remain on 

light duty for more than 251 days; this officer continued to work in this capacity

for 16 years. The chief of police then determined that all officers must be able to 

perform the full duties of a police officer. The court held that this officer could 

not perform the job’s essential functions with or without reasonable accommoda-

tion and upheld the officer’s termination. 

One of the more perplexing issues to have developed since the ADA’s incep-

tion is attendance. While the EEOC has viewed attendance as being an important 

but not an essential function of a job, allowing for a waiver of attendance policies 

as a reasonable accommodation, some courts have disagreed. In addition, courts 

have held that employees with erratic, unexplained absences are not protected, 

even if the attendance issues are due to a disability.  44

You will have a chance to read, in   the    case at 

the end of the chapter, the Eighth Circuit Court of Appeals’ analysis of whether 

attendance is an essential element of the plaintiff ’s position and whether a spo-

radic lack of attendance (whenever the plaintiff ’s back injury flared up) was 

sufficient for termination. The court in that case held that “regular and reliable 

attendance is a necessary element of most jobs. Even though the railroad’s system 

of scheduling appears quite flexible, the railroad’s policy requires regular, reliable 

attendance, and Pickens’ conductor’s job was full-time. . . . An employee who is 

unable to come to work on a regular basis is unable to satisfy any of the functions 

of the job in question, much less the essential ones.” 

The concept of essential functions under the ADA and the Rehabilitation Act 

differs slightly from the job-relatedness requirement for selection criteria under 

Title VII. Under Title VII, an employer has a defense to a claim of discrimination 

if it can show that the basis for the discrimination was the employee’s failure to 

satisfy job-related requirements. Under the ADA and the Rehabilitation Act, how-

ever, the court will look one step further. The requirement may be job-related, but 

the court will look to whether that requirement is also consistent with business 

necessity. In addition, courts disfavor employers who make general exclusions 

on the basis of business necessity, unless it can be shown that all or substantially 

all of the individuals who satisfy that category of disability could not do the job, 

or the exclusion is justified by the high personal or financial risk involved, which 

cannot be protected against. For example, in        45   a categorical
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exclusion of methadone program participants and those with a history of drug 

addiction was ruled unlawful, as well as a general prohibition against epileptics in 

the workforce in        46

  “Reasonable Accommodation” 
An applicant or employee is otherwise qualified for the position if, with or with-

out    reasonable accommodation  ,  the worker can perform the essential func-

tions of the position. Reasonable accommodation in this context generally means 

the removal of unnecessary restrictions or barriers. Reasonable accommodation 

is further defined as a modification that does not place an  or

  on the employer. Therefore, as one commentator wrote, “reasonable accom-

modation is but one side of the coin; undue hardship . . . is the other side.” It 

is generally believed that these types of accommodation expenses are normally 

quite low, with almost one-third costing nothing at all, 19 percent costing between 

$1.00 and $50.00, and 50 percent costing less than $500.00.  47   (See also  Exhib-

its 12.6 , “Reasonable Accommodation,” and 12.7, “Cost Guidelines for Reason-

able Accommodations.”) Consider the economic balance between those costs and 

the following. About one-third of ADA complaints filed with the EEOC allege 

failures to provide reasonable accommodation and it is estimated that the average 

cost to an employer to defend these suits is approximately $30,000.  48

    An example of a reasonable accommodation is the adaptation of a work space 

for someone who uses a wheelchair. In a situation where an employer has two 

applicants for an open position, one who requires the use of a wheelchair and 

another who has no disability, the employer is not permitted to choose the appli-

cant without a disability solely because of the need to modify the work space for 

the other applicant (i.e., the obligation to provide a reasonable accommodation). 

But, referring to scenario one at the introduction of this chapter, what if the wheel-

chair poses a significantly greater burden than merely adapting a work space? 

In that situation, the position for which the disabled applicant applied required 

a great deal of traveling. Unless there is some reason to believe that the disabled 

applicant would not be able to travel, the employer must afford her the opportunity.

While accommodation may be necessary to allow her to travel, such as a modified 

schedule to allow her more time to get from one place to another, such accommo-

dation would generally be considered reasonable and required. 

It is important to understand that each case will be determined by looking to 

the   job responsibilities as they are impacted by the employee or appli-

cant’s    disability. Courts have referred to this inquiry as one that is “fact 

intensive and case specific.” An accommodation need not be the best possible 

solution, but it must be sufficient to meet the needs of the individual with the dis-

ability. An employee who suffers from a congenital upper respiratory disease may 

be unable to maintain consistent stamina or a high degree of effort throughout an 

entire workday. The requirement of reasonable accommodation does not mean 

that the employer must create a new job, modify a full-time position to create a 

part-time position, or modify the essential functions of the job. However, the fact 

that a proposed accommodation conflicts with an employer’s other workplace 

rules and policies does not necessarily mean that it is unreasonable. 
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 With regard to workplace policies on reassignments, courts have held that an 

employer does not have to reassign a qualified disabled employee to a vacant 

position when the employee is not the    qualified worker for the job and the 

reassignment would violate the employer’s legitimate nondiscriminatory policy 

of hiring the   qualified candidate. In reaching this conclusion in a 2007 case 

included in the text  ,    the Eighth Circuit

the EEOC enforcement guidance that originally stipulated that a disabled employee 

should be entitled to reassignment if he or she is qualified to fill a vacant position, 

 In other words, even if the worker is not actually qualified for her or his 

own position, if she or he is qualified for some position within the organization, 

and even if she or he was not the most qualified, the EEOC advocated protec-

tion and reassignment. Moreover, the burden was originally on the employer to 

notify the worker of open positions for which she or he is qualified. However, as 

you will see when you review the   case, the Eighth Circuit, which is joined 

by the Seventh but opposed by the Tenth, has now diverted drastically from the 

EEOC’s original suggestion. With split circuits, employers are left to follow guid-

ance by jurisdiction until the Supreme Court resolves the dilemma. 

Case
3
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Exhibit 12.6 Reasonable Accommodation

How far does the employer have to go for the 

disabled employee or applicant? The EEOC has 

defined “reasonable accommodation” in its regula-

tions as follows:

 (1) The term “reasonable accommodation” means:

 (i)  Any modification or adjustment to a job 

application process that enables a qualified 

individual with a disability to be considered 

for the position such qualified individual 

desires, and which will not impose an 

undue hardship on the covered entity’s 

business; or

 (ii)  Any modification or adjustment to the 

work environment, or to the manner or 

circumstances under which the position 

held or desired is customarily performed, 

that enables a qualified individual with a 

disability to perform the essential functions 

of that position, and which will not impose 

an undue hardship on the operation of the 

covered entity’s business; or

 (iii)  Any modification or adjustment that 

enables a covered entity’s employee with 

a disability to enjoy the same benefits and 

privileges of employment as are enjoyed 

by its other similarly situated employees 

without disabilities, and which will not 

impose an undue hardship on the opera-

tion of the covered entity’s business.

 (2)  Reasonable accommodation may include but is 

not limited to:

 (i)  Making facilities used by employees readily 

accessible to and usable by individuals with 

disabilities, and

 (ii)  Job restructuring; part-time or modified 

work schedules; reassignment to a vacant 

position; acquisition or modification of 

equipment or devices; appropriate adjust-

ment or modification of examinations, 

training materials, or policies; the provision 

of readers or interpreters; and other simi-

lar accommodations for individuals with 

disabilities.

Source: 29 C.F.R. § 1630.2(o).
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Exhibit 12.7 Cost Guidelines for Reasonable Accommodations

The Job Accommodation Network is a free service 
of the Office of Disability Employment Policy of 
the U.S. Department of Labor. JAN identifies pos-
sible disabilities and then makes suggestions for 
possible accommodations. The following are just 
two examples of accommodations for workers
with various disabilities. Please check JAN’s Web 
site for an extensive list of disabilities and proposed 
accommodations.1

RESPIRATORY AILMENTS (ALLERGIES)

Avoiding Environmental Triggers
It may be helpful to:

• Maintain a clean and healthy work environment.

• Provide air purification.

• Condition, heat, dehumidify, or add moisture to 

the air as appropriate.

• Provide additional rest breaks for the individual 

to get fresh air or take medication.

• Create a smoke and fragrance-free work 

environment.

• Consider an alternative work arrangement such 

as work from home.

• Allow for alternative work arrangements when 

construction is taking place.

• Use alternative pest management practices.

• Implement a flexible leave policy.

• Allow for alternative means of communication 

such as telephone, e-mail, instant messaging, 

fax, or memos.

Accessibility Accommodations
It may be necessary to address access concerns for 

an individual who has difficulty approaching the 

work facility, moving around the facility, getting to 

work, or traveling as an essential job function.

• Modify the work site to make it accessible.

• Provide an accessible parking space with an 

unobstructed and easily traveled path into the 

workplace.

• Provide an entrance free of steps with doors that 

open automatically or that have a maximum 

opening force of five pounds.

1 http://www.jan.wvu.edu/media/atoz.htm (last visited 
July 31, 2007).

• Provide an accessible route of travel to and from 

work areas used by the individual throughout 

the work environment.

• Consider providing a scooter or motorized cart 

for the employee to use for long distances if the 

employee does not already use a mobility aid.

• Move the individual’s workstation closer to 

equipment, materials, and rooms the individual 

uses frequently.

• Modify the workstation to accommodate a 

wheelchair, scooter, or the use of oxygen ther-

apy equipment.

• Arrange the workstation so materials and equip-

ment are within reach range.

• Provide restrooms that are easily accessed from 

the individual’s workstation.

• Review emergency evacuation procedures.

DEPRESSION2

Maintaining Stamina

• Allow flexible scheduling.

• Allow longer or more frequent work breaks.

• Provide additional time to learn new responsibilities.

• Provide self-paced workload.

• Provide backup coverage for when the employee 

needs to take breaks.

• Allow time off for counseling.

• Allow use of supported employment and job 

coaches.

• Allow employee to work from home during part 

of the day or week.

Maintaining Concentration

• Reduce distractions in the work area.

• Provide space enclosures or a private office.

• Allow for use of white noise or environmental 

sound machines.

• Allow the employee to play soothing music 

using a cassette player and headset.

2 The material is excerpted from JAN’s Web site and is not 
a complete list of possible accommodations mentioned 
there.
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• Increase natural lighting or provide full spec-

trum lighting.

• Allow the employee to work from home and 

provide necessary equipment.

• Plan for uninterrupted work time.

• Allow for frequent breaks.

• Divide large assignments into smaller tasks and 

goals.

• Restructure job to include only essential 

functions.

Interacting with Coworkers

• Educate all employees on their right to 

accommodations.

• Provide sensitivity training to coworkers and 

supervisors.

• Do not mandate that employees attend work 

related social functions.

• Encourage all employees to move non–work 

related conversations out of work areas.

Difficulty Handling Stress and Emotions

• Provide praise and positive reinforcement.

• Refer to counseling and employee assistance 

programs.

• Allow telephone calls during work hours to doc-

tors and others for needed support.

• Allow the presence of a support animal.

• Allow the employee to take breaks as needed.

Attendance Issues

• Provide flexible leave for health problems.

• Provide a self-paced work load and flexible 

hours.

• Allow employee to work from home.

• Provide part-time work schedule.

• Allow employee to make up time.

Source: Reprinted with permission, Job Accommodation 
Network, Office of Disability Employment Policy, U.S. 
Department of Labor, http://www.jan.wvu.edu.

Scenario three presents an issue of reasonable accommodation and concerns 

the definition of essential functions of a position. Our earlier discussion of the 

scenario in this chapter presumed that travel was simply part of the job require-

ments. If travel is an    of the position, Thekla Tsonis may be able 

to justify “ability to travel” as a qualification for employment. Even if it is a valid 

requirement, the wheelchair-bound applicant may be perfectly able and willing to 

travel. Tsonis should simply lay out the requirements of the position, then ask 

both applicants if there is any reason why they would not be able to perform these 

functions, with or without reasonable accommodation. The wheelchair-bound 

applicant may need some accommodation, such as assistance getting to and from 

the airport or, as discussed previously, travel times that allow her or him to have 

extra time to arrive at the airport. These would probably be viewed as reasonable 

accommodations.

Undue hardship is not limited to financial difficulty but also may include any 

accommodation that would be unduly extensive, substantial, or disruptive, or 

that would fundamentally alter the nature or operation of the business. While

employers also may attempt to show that they took an adverse employment action 

based on their fears relating to future absences or higher insurance costs, an 

undue hardship, or more than a de minimis cost that the employer should not have 

to bear, these are not acceptable defenses to a claim of discrimination. In fact, 

courts have gone out of their way to explain the nature of the concept of undue 

hardship. In    49   the court 

explained that it means more than the term “readily achievable,” which is used 

Scenario
3

Scenario
3



620 Part Two 

in Title III governing the requirement to alter existing public accommodations. 

Readily achievable means “easily accomplishable and able to be carried out with-

out much difficulty or expense,” the court said. “The duty to provide reasonable

accommodation, by contrast, is a much higher standard than the duty to remove 

barriers in existing buildings (if removing the barriers is readily achievable) and 

creates a more substantial obligation on the employer.” In addition, undue hard-

ship under the ADA is distinct from the duty to provide reasonable accommoda-

tion under Title VII in cases of religious discrimination such as     

discussed earlier in the text. In that case, the court held that accommodations to 

religious beliefs need not be provided if the cost was more than a de minimis 

expense to the employer. Thus, the court held, “the definition of undue hardship 

in the ADA is intended to convey a significant, as opposed to a  or

insignificant, obligation on the part of employers.” As an example, in a case deal-

ing with an employer’s concern that an obese employee would cost the employer 

higher health care amounts in the future, the New York high court held that this 

was not a valid defense even though obese people, as a class,    at a greater 

risk for certain health problems than others. See    the additional case,  

 , on a similar topic at the end of the chapter. 

The appendix to the EEOC’s ADA regulations suggests the following hypo-

thetical situations as examples of the weight to be given to each of the factors in 

an “undue hardship” determination:

  [A] small day care center might not be required to expend more than a nomi-

nal sum, such as that necessary to equip a telephone for use by a secretary with 

impaired hearing, but a large school district might be required to make available a 

teacher’s aide to a blind applicant for a teaching job. Further, it might be consid-

ered reasonable to require a state welfare agency to accommodate a deaf employee 

by providing an interpreter while it would constitute an undue hardship to impose 

that requirement on a provider of foster care services.   

In addition, where the cost of the accommodation would result in an undue 

hardship and outside funding is not available, the disabled employee or applicant 

should be given the option of paying the portion of the cost that constitutes an 

undue hardship. (See  Exhibit 12.8 , “Factors in Undue Hardship.”) 

Employment through staffing firms and temporary agencies offers individuals 

with disabilities unique opportunities to move into the workforce. During the 

employee shortage in early 2000, temporary agencies such as Manpower Inc. 

turned to workers with disabilities to fill its needs.  50   In December 2000, the EEOC 

issued its Enforcement Guidance “Application of the ADA to Contingent Work-

ers Placed by Temporary Agencies and Other Staffing Firms.” Only the staffing 

firm must provide reasonable accommodations for the application process before 

any client has been identified as a prospective employer. However, if an employer 

requests an applicant through the staffing firm, both the staffing firm and the 

prospective employer must provide reasonable accommodation. 

When a staffing firm and its clients are joint employers of an individual with a 

disability, both are obligated to provide reasonable accommodation at the workplace. 
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Exhibit 12.8 Factors in Undue Hardship

In connection with the definition of “undue hard-

ship,” the EEOC regulations direct the following:

In determining whether an accommodation 

would impose an undue hardship on a covered 

entity, factors to be considered include:

 (i) The nature and cost of the accommodation 

needed under this part.

 (ii) The overall financial resources of the facility or 

facilities involved in the provision of the rea-

sonable accommodation, the number of peo-

ple employed at such site, and the effect on 

expenses and resources.

 (iii) The overall financial resources of the covered 

entity, the overall size of the business of the 

covered entity with respect to the number 

of its employees, and the number, type, and 

location of its facilities.

 (iv) The type of operation or operations of the cov-

ered entity, including the composition, struc-

ture, and functions of the workforce of such 

entity, and the geographic separateness and 

administrative or fiscal relationship of the site 

or sites in question to the covered entity.

 (v) The impact of the accommodation upon the 

operation of the site, including the impact on 

the ability of other employees to perform their 

duties, and the impact on the site’s ability to 

conduct business.

Of course, this obligation does not extend to undue hardship. Further, the staffing 

firm and its clients must have notice of the need for accommodation. 

In order to ease the financial burden of providing accommodation, the Internal

Revenue Service offers several federal tax incentives to eligible small businesses 

(those with either 30 or fewer full-time employees or $1 million or less in gross 

receipts in the preceding tax year) that make these accommodations. First, they 

can take advantage of the Disabled Access Tax Credit—50 percent of eligible 

expenditures over $250 (but not over $10,250) made to provide access to the 

workplace for disabled workers. Second, any business may be eligible for a deduc-

tion for removing architectural or transportation barriers to disabled workers in 

the firm, up to $15,000 per year. (Eligible small businesses can take    of these

deductions.) Finally, firms that hire workers who are “vocational rehabilitation 

referrals” certified by local employment agencies will be allowed a tax credit 

under the Work Opportunity Tax Credit (Internal Revenue Code, 26 U.S.C. § 51).  

EEOC offers lengthy Enforcement Guidance to provide assistance to employers 

to help them better navigate and understand the EEOC’s and the courts’ percep-

tions and expectations concerning the employment of disabled individuals. The 

guidance clarifies how a disabled individual can request reasonable accommoda-

tions and how employers can reasonably accommodate such requests. 

According to the Enforcement Guidance, when an ADA situation first arises, the 

disabled employee must provide notice to the employer of her or his disability and 

any resulting limitations. Courts have recognized that an employee has the initial 

duty to inform her or his employer of a disability before ADA liability is triggered 

for failing to provide an accommodation. An employee cannot keep secret her or 

his disability and then later sue for failure to accommodate. Nor are employers 
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expected to be clairvoyant. As a general matter, the individual with a disability has 

the responsibility to inform her or his employer that an accommodation is needed. 

What suffices as a request for an accommodation? A key reasonable accom-

modation request, according to this guidance, “does not require the employee to 

speak any magic words . . . the employee need not mention the ADA or even the 

term accommodation.”  51   The courts also have concluded that an employee who 

merely tells his supervisor that “his pain prevented him from working and that he 

requested leave under the Family and Medical Leave Act (FMLA)” is protected by 

the ADA.  52   A request simply asking for continued employment can be a sufficient 

request for accommodation; the employee does not need to request a specific 

accommodation.53   Nothing in the ADA requires an individual to use legal terms 

or to anticipate all of the possible information an employer may need in order to 

provide a reasonable accommodation. The ADA avoids a formulaic approach in 

favor of an interactive discussion between the employer and the individual with a 

disability, after the individual has requested a change due to a medical condition. 

However, some courts have required that individuals initially provide detailed 

information in order to trigger protection under the act. 

In addition, the EEOC encourages employers to be receptive to any relevant 

information or requests they receive from a third party acting on the disabled

individual’s behalf because the reasonable accommodation process presumes 

open communication (in order to help the employer make an informed decision). 

The essence of the reasonable accommodation concept requires an employer to 

go out of its way to maintain a disabled employee’s employment. It is an interac-

tive process; it requires participation by both the employee and the employer. As 

part of that interactive process, once the employer’s responsibilities are triggered 

by appropriate notice from the employee, the employer may want to take the lead. 

The employer may want to initiate informal discussions about the need for and the 

scope of any possible accommodation. Communication is essential. The object 

is to identify the precise limitations resulting from the disability and potential

reasonable accommodations that could overcome those limitations. 

The EEOC and the courts have been tough on employers who have not been 

promptly receptive and responsive to disability situations. When determining 

whether or not there has been an unnecessary delay in responding to ADA situ-

ations, the courts consider these relevant factors: (1) the reason(s) for the delay, 

(2) the length of the delay, (3) how much the individual with a disability and the 

employer each contributed to the delay, (4) what the employer was doing during 

the delay, and (5) whether the required accommodation was simple or complex to 

provide. Employers who do not respond expeditiously to an employee’s requests 

tend to suffer greater legal consequences.  

Once an employee learns that she or he will need some form of accommodation 

in order to perform the essential functions of her or his position, the burden is 

on the employee to make a request for the accommodation. As mentioned above, 

except in unusual circumstances, an employee does not have a claim under the 
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ADA for an employer’s failure to accommodate unless that employee has made a 

request for reasonable accommodation that has been denied. Once the employee 

has made the request for accommodation, she or he has the responsibility to work 

with the employer to determine the most effective and efficient means by which 

to meet these needs. “The federal regulations implementing the ADA envision an 

interactive process that requires participation by both parties.”  54   This requirement 

of interaction would usually include meeting with the worker, obtaining as much 

information as possible about the condition, discussing alternatives, considering 

accommodations, and documenting the process. 

In one case where an employer requested a medical form from a worker’s

doctor, the worker refused to provide the form. The worker claimed that she was 

concerned that the company would misuse the information provided in the form, 

while the employer asserted that it needed the requested information in order to 

determine her accommodation needs and to comply with insurance requirements. 

The Tenth Circuit Court held that the worker’s ADA claim was barred because 

she failed to engage in the interactive process with her employer to determine a 

reasonable accommodation for her disability: “Even assuming such conduct by 

Neodata could support a claim under the ADA for failure to provide reasonable 

accommodation, that claim would only arise after Mrs. Templeton satisfied her 

duty to notify the employer of the nature of her disability.”  55

In another case, an employee’s failure to cooperate with the employer’s internal

job search process prohibited him from claiming that the employer did not fulfill

its interactive duty.  56   If the worker refuses or otherwise fails to satisfy the employer’s

requirements for job transfers, such as qualifying tests or documentation, the 

employer cannot be held responsible for not interacting with the worker in con-

nection with the identification of a possible accommodation. 

In fact, the EEOC’s Enforcement Guidance on reasonable accommodations 

specifically states that employers have a right to request medical documentation 

of disabilities in order to best satisfy their duty to reasonably accommodate. The 

Enforcement Guidance, however, does not place    large a burden on workers for 

such “interaction.” The request [for accommodation] may be in “plain English” and 

need not explicitly mention the ADA or the term “reasonable accommodation.”   

  Mental or Emotional Impairments 

The issue of how to handle mental impairments has been a concern for employers 

and employees alike because of the increased possibility for fraudulent claims (due 

to the challenge of verification). In October 2004, the EEOC published “Questions 

& Answers about Persons with Intellectual Disabilities in the Workplace and the 

Americans with Disabilities Act”  57   to address specific issues raised in connection 

with the 2.5 million people in the United States with an intellectual disability. The 

National Institute for Mental Health estimates that 26 percent of adults in the United 

States have some type of diagnosable mental disorder and, for those individuals 

between the ages of 15 and 44, mental disorders represent the leading disability.  58

Individuals who are subject to mental impairments that may give rise to

violence as a result of their disability may be subject to protection under the ADA. 

LO7LO7



624 Part Two 

In addition, employers have a general duty under the Occupational Safety and 

Health Act to provide a place of employment “free from recognized hazards that 

are causing or are likely to cause death or serious physical harm to. . .employees.”

For a more detailed discussion of the growing issue of violence in the workplace, 

please see Chapter 15. 

The EEOC guide on Intellectual Disabilities in the Workplace is essential 

to employers since it offer examples and information about how to apply the

standards discussed in this chapter to situations involving individuals with intel-

lectual disabilities and can be particularly relevant to many of these issues. The 

EEOC explains that its guidelines follow the model of the President’s Committee

on Intellectual Disabilities (formerly known as the President’s Committee on 

Mental Retardation) in using this particular terminology. The committee adopted 

this term to “update and improve the image of people with disabilities who were 

formerly referred to as people with mental retardation and to help reduce dis-

crimination against these citizens.” The committee also “sought to reduce the 

public’s confusion between the terms ‘mental illness’ and ‘mental retardation’ and 

to remove the use of terms that resulted in faulty name-calling.”  59

The EEOC defines intellectual disability as anyone with an IQ of below

70–75, with significant limitations in adaptive skill areas as expressed in

conceptual, social, and practical adaptive skills; and with a disability that origi-

nated before the age of 18. “Adaptive skill areas” refers to basic skills needed 

for everyday life, including communication, self-care, home living, social skills, 

leisure, health and safety, self-direction, functional academics (reading, writing, 

basic math), and work. This is similar to the ADA’s concept of major life activities, 

discussed elsewhere in this chapter. The individual also must meet the traditional 

requirements of the ADA in that the impairment must limit major life activities, 

the individual must have had a record of such an impairment, or the individual 

must be perceived as having such an impairment. 

The guidelines offer examples of reasonable accommodations that may be 

offered to an intellectually disabled applicant or employee, including providing 

a reader or interpreter, demonstrating what the job requires, replacing a written 

test with an expanded interview or other measurement technique, restructuring a 

position, slower-paced training, job coaching, modifying a work schedule, pro-

viding modified equipment, or relocating a workstation to reduce distractions. 

Employers are cautioned to be on the lookout for harassment of individuals with 

intellectual disabilities since about 20 percent of discrimination claims involve 

this type of concern. 

The following are examples of individuals who would be covered under the 

ADA for intellectual disabilities:

   • A person with an intellectual impairment is capable of living on his own but 

requires frequent assistance from family, friends, and neighbors with cleaning 

his apartment, grocery shopping, getting to doctors’ appointments, and cooking.

He is unable to read at a level higher than the third grade, and so needs some-

one to read his mail and help him pay bills. This person is substantially limited 

in caring for himself and therefore has a disability under the ADA.  
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• A person may have two or more impairments that are not substantially limiting 

by themselves, but that taken together substantially limit one or more major 

life activities. In that situation, the person has a disability.  

• An employee has a mild intellectual disability and a mild form of ADHD. Nei-

ther impairment, by itself, would significantly restrict any major life activity. 

Together, however, the two impairments substantially limit the employee’s abil-

ity to concentrate, learn, and work. The employee is a person with a disability.  

• A person was erroneously diagnosed as having an intellectual disability that 

substantially limited his ability to learn when he was attending high school. 

The applicant has a past record or history of a disability.  

• An applicant with a facial deformity that affects her speech applies for a posi-

tion as a secretary. The applicant is denied employment because the interviewer 

believes she has an intellectual disability and that the condition will make her 

unable to communicate with clients effectively. The employer has regarded the 

applicant as a person with a disability.  

• The parent of a child with an intellectual disability applies for a position as 

an attorney at a law firm and mentions during a discussion with one of her 

interviewers that she has a child with an intellectual disability. She is denied 

employment because the employer believes the child’s disability will cause her 

to be absent from work and will affect her productivity. The parent is protected 

under t he ADA.  

• An individual who has an effective performance record but who experiences 

a traumatic event and subsequently suffers from post-traumatic stress disorder 

that causes him to erupt with anger at a superior may have a covered disability.    

Accordingly, employers should have a process in place to obtain and to evaluate

appropriate medical information. The employer can request further informa-

tion, beyond a doctor’s note, from an employee claiming a mental impairment by 

requesting permission from the employee to have the company doctor review his 

or her medical records. The company can then verify that the accommodation is 

medically necessary to enable the employee to do the job. 

In one case involving mental impairments, Don Perkl, who was autistic and 

diagnosed with mental retardation, was hired as a janitor for Chuck E. Cheese 

restaurant in Madison, Wisconsin. His job duties included mopping floors, clean-

ing bathrooms, and vacuuming carpets. A district manager fired Perkl after telling 

one of the store’s managers that it was the employer’s policy not to hire “those 

kind of people.” Perkl’s foster mother described Perkl as “devastated” by the

termination. The EEOC brought an action under the ADA on behalf of Perkl. The 

jury awarded Perkl $70,000 in compensatory damages and $13 million in punitive 

damages. The judge upheld the jury’s verdict and ordered that Perkl be reinstated 

to his former position at the restaurant.  60

Does a mere “inability to get along with others” constitute a disability? The 

First Circuit originally said that it does not,  61   but the Ninth Circuit later disagreed, 

contending that a disability exists where the employee can evidence a pattern of 

withdrawal, consistently high levels of hostility, and failure to communicate when 
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necessary.  62   Amidst this inconsistency among the circuits, the Second Circuit 

then decided    63   in which it agreed with the First Circuit 

that such a determination might be subjective. However, the court also held that a 

disability exists where the employee is severely limited in the fundamental ability 

to communicate with others, connect with others, or “go among other people” at 

the most basic level of activity. Therefore, the court strived to make a distinction 

between a basic “office nuisance” and someone with a more substantial interper-

sonal limitation.    

  Disability Harassment 

The ADA prohibits workplace harassment when it creates a hostile environment 

against disabled workers. While there have not been a great number of cases 

brought on this basis, there is evidence of a trend toward greater reporting and 

enforcement of the prohibition.  64   The prima facie case should be an easy one to 

figure out by now, given all we have discussed about the law of sexual harass-

ment, coupled with protection for disabled workers under the ADA:

   • The plaintiff is a qualified individual with a disability protected by the ADA.  

  • The plaintiff was subject to unwelcome harassment.  

  • The harassment was based on plaintiff ’s disability.  

  • The harassment was sufficiently severe or pervasive to alter a term, condition, 

or privilege of employment.  

  • The employer knew or should have known of the harassment and failed to take 

prompt, r emedial a ction).   

In cases under the Rehabilitation Act, plaintiff must show that the employer was 

the recipient of federal funds. 

The fourth element, as with sexual harassment cases, is often the most chal-

lenging to prove. In cases where there is some tangible injury, courts are more 

likely to find that harassment has occurred. In a federal case,        
65   the plaintiff-employee 

claimed that he was subject to harassment and teasing as a result of his dyslexic 

learning disability. Co-workers reportedly made faces at Lanni and derogatory 

sounds when speaking to him, as well as committing some physical abuse. The 

jury awarded Lanni $277,030, finding an ADA violation.  66

A second important federal case on the issue is  67

which involved an employee, Fox, who had sustained a back injury and was 

restricted to light-duty work. Even though Fox’s foreman was aware of the restric-

tion, his foreman asked Fox to engage in work that Fox was not permitted to do. 

When Fox refused, the foreman teased him, calling him and others with disabilities

“hospital people,” “handicapped MFs,” and “911 hospital people.” The foreman

told co-workers to ostracize workers with disabilities and discouraged them 

from speaking with those with disabilities, among other activities. The fore-

man required Fox to work at a table in a hazardous area that was too low and Fox

re-aggravated his injury. The Fourth Circuit upheld a finding for hostile environment 
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based on disability discrimination. In fact, the court supported compensation for 

both physical and emotional injury, based on testimony that Fox’s increased pain and 

suffering from his back injury may have been triggered solely by the harassment Fox 

experienced at work. 

  Additional Responsibilities of Employers in Connection
with Health-Related Issues 

   “No Fault” Liability: Workers’ Compensation 
In addition to liability under the ADA, employer liability with regard to health 

issues also can arise in connection with workers’ compensation. It is important 

to keep in mind that liability based on workers’ compensation is distinct from 

liability based on the ADA: Just as an injury at work does not necessarily lead to 

workers’ compensation liability, workers’ compensation liability does not instan-

taneously result in an employer’s obligation under the ADA. The purpose of the 

two statutes are distinct, as well. Workers’ compensation is a statutory scheme to 

provide no-fault insurance for lost wages and medical expenses resulting from 

work-related injuries. The ADA is a federal antidiscrimination statute designed to 

protect individual rights to equal employment opportunity. 

Suppose you work in an office and one morning you come in, turn on the

computer, and receive an electrical shock that severely jolts you, nearly knocking 

you off your chair. 

Think of the repercussions of this, financial and otherwise. Now imagine

adding this: suing your employer to recover for the losses you suffered as a result 

of the injury on the job. Among other things, you must find a suitable attorney; 

find a means of paying the attorney at a time when you are least able because 

of your injury; take time away from work to deal with the attorney and your 

injuries; wait for a court date, which may be a year or more away; and have the 

attorney gather evidence to support your claim that the employer is responsible 

for your injury. 

When you finally get to court, you are subject to the results of the more for-

midable resources that the employer can probably afford and also defenses that 

would prevent the employer from being liable for your injuries. Among other 

things, the employer may allege it was your    negligence    that caused the injury, or 

that it was the fault of some other employee. 

In the end, after all of your time, energy, and expense, you may lose. Or you 

may get much less of a judgment than you anticipated. Just when you need it 

most, you also could lose your job because you sued your employer. You would 

lose benefits to which your job may entitle you, such as health insurance. 

Bleak scenario, isn’t it? That is the reason for a system of state and federal 

workers’ compensation statutes. That scenario was the reality in the workplace 

before such    no-fault    statutes were enacted to address primarily the issues of lost 

wages and medical expenses incurred in work-related injuries. The main reason 
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for the statutes was to reduce the troublesome scenario the employee had to go 

through at such a difficult time, but the statutes are not unbalanced. There are 

benefits for employers also. 

 With workers’ compensation statutes, employees trade off potentially higher 

damages awarded after litigation against the certainty of smaller benefits pro-

vided immediately. Also included in the statutory scheme is the guarantee of pro-

tection from employer retaliation for filing workers’ compensation claims and 

the employer’s inability to use the usual defenses against the employee to avoid 

liability for workplace injuries. The employee gets less in terms of benefits, but 

the benefits they are allowed are certain if the workers’ compensation require-

ments are met. The employer gains freedom from lawsuits for workplace injuries 

and the certainty of how much such injuries will cost. 

The overall effect is intended to make the workplace more efficient and to 

assist in the marketplace, since increased accidents mean lost time and lower pro-

duction. Since workers’ compensation statutes are remedial in nature, they are 

usually broadly construed to permit recovery where possible.  

Workers’ compensation plans basically provide compensation for time away from 

work and medical expenses related to on-the-job injuries. Employers pay into the 

system, which is administered by a state workers’ compensation agent. Each state 

has a   which tells how long an employee is to receive benefits 

(generally for a certain number of weeks) and the amount of benefits for a partic-

ular injury. The schedules also provide for the employee’s death or loss of the use 

of a limb. Employers usually arrange the payment of their workers’ compensa-

tion contributions by taking out insurance or self-insuring. Self-insuring involves 

employers paying into a private fund of their own, while taking out insurance may 

be done through private or state insurance policies. 

The amounts and time periods of benefit coverage vary from state to state. 

Nonpermanent injury benefit schedule amounts are usually based on some per-

centage of the employee’s weekly wages. There is a limitation on the amount to be 

received; and, once it is reached, the employer’s statutory duty is fulfilled. Gener-

ally, in exchange for this immediate nonlitigated payment benefit, the employee 

does not sue the employer. However, there are states where employees may (under 

limited circumstances) sue the employer in addition to receiving workers’ com-

pensation benefits. 

 For instance, Florida has determined that, in sexual harassment cases, the 

workers’ compensation statute will not be the exclusive remedy because of the 

overwhelming public policy against workplace sexual harassment. In  

      68   the court, referring to        
69   stated that “[a]pplying the exclusivity rule of 

workers’ compensation to preclude any and all tort liability effectively would 

abrogate this policy, undermine the Florida Human Rights Act, and flout Title VII 

of the Civil Rights Act of 1964.”  70

In concluding that workers’ compensation should no longer be the exclusive 

remedy for workplace sexual harassment injuries, the court noted that 
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 workers’ compensation is directed essentially at compensating a worker for lost 

resources and earnings. This is a vastly different concern than is addressed by the 

sexual harassment laws. While workplace injuries rob a person of resources, sexual 

harassment robs the person of dignity and self esteem. Workers’ compensation 

addresses purely economic injury; sexual harassment laws are concerned with a 

much more intangible injury to personal rights. To the extent these injuries are 

separable, we believe that they both should be, and can be, enforced separately.  

 Workers’ compensation statutes in some form or another have now been 

adopted in all states. A small minority of states have made them optional but, in 

doing so, generally prohibit employers who do not become a part of the state’s 

workers’ compensation plan from using the common-law defenses if the employer 

is sued by the employee for negligence. 

There is also federal coverage under other legislation, including the Federal 

Employers’ Liability Act of 1908. This act limited the common-law defenses 

an employer could use, rather than replacing virtually the entire common-law

approach to on-the-job injuries with a no-fault system. Later, the Federal Employ-

ee’s Compensation Act in 1916 provided a workers’ compensation scheme for U.S. 

civil employees. The Longshore and Harbor Workers Service Compensation Act 

supplements state workers’ compensation laws by providing benefits for employees

in maritime employment. 

Coverage in this arena is of vital importance as unsafe working conditions are 

not simply vestiges of days long ago or workplaces one reads about in    coun-

tries but instead remain present and current throughout the United States. (For a 

comparison of workplace fatalities between men and women, see  Exhibit 12.9 , 

“Workplace Fatalities Discriminate.”) 

One of the most frequently litigated areas of workers’ compensation is whether 

the accident injuring an employee arose out of or in the course of employment. 

An injury that occurs at work is not necessarily work-related. For instance, if a 

diabetic employee goes into a coma while at work, this may have nothing what-

ever to do with work except that it occurred there. Though workers’ compensation 

statutes are remedial, and generally an attempt is made to find compensation for 

injured employees, the statutory requirements must still be met. 

“Arising out of or in the course of ” employment generally requires the employ-

ee’s injury be one that has a causal connection with the employee’s employment 

(“arise out of employment”) and may involve the time, place, and circumstances of 

the accident (“sustained in the course of employment”), or both, depending on the 

state. An employee can be injured off the premises and still have a valid workers’

compensation claim if the employee was in the course of employment, just as she 

may receive an injury on the work premises and not be covered because it did not 

arise out of employment. 

 For the most part, the system works. However, it is not without flaws. A

common problem employers have is that they may routinely respond to inquiries 

from the workers’ compensation office without giving them the closer inspection 
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Exhibit 12.9 Workplace Fatalities Discriminate

In 2005, men comprised 54 percent of the American workforce. However, out of 5,702 workplace fatali-

ties in that same year, men comprised 93 percent of those workplace fatalities.

they deserve. Contributions for larger employers are based on their injury record, 

so premium contributions, which must be paid by the employer, increase when 

claims are filed. Without investigation of claims, unwarranted claims slip through, 

and this unnecessarily increases the employer’s contribution. However, it is the 

experience of the industry as a whole that serves as the basis for premiums; thus, 

this may not be as crucial for smaller companies. Employer attention to workplace 

safety can greatly reduce accidents and resulting premiums and claims. 

 Workers’ compensation is big business. An employer must be vigilant about 

providing a safe workplace and training so preventable workplace accidents are 

minimized. Some states are taking this very seriously. The California Corporate 

Criminal Liability Act may impose fines of up to $1 million on corporations for 

failure to notify employees of a “serious concealed danger” in the workplace. In 

addition, managers also may be fined and criminally prosecuted if they actually 

knew of a workplace condition that created a substantial probability of death, great 

bodily harm, or serious exposure to a hazardous substance. Again, employers also 

should keep a close watch on claims to ensure that only valid claims are permitted.   

  Protection of Co-workers 
The employer of an employee with a contagious disability may be liable to co-

workers of the employee based on a variety of common-law    tort    theories. While 

the only remedy available to the employee for common workplace injury is work-

ers’ compensation (discussed above), the employer may be additionally liable to its 

employee for any intentional torts. The employer has both a statutory duty to pro-

vide a safe work environment according to federal regulations, as well as a similar 

common-law duty to refrain from an intentional wrong against the employee. This 

type of tort liability may arise based on the response of the employer to the news 

that an employee has a contagious disease. If the employer reacts in a manner 

tort
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that causes the employee severe emotional distress by its outrageous conduct, the 

employer would be liable in tort. In addition, unwarranted invasions of privacy, 

breaches of confidentiality, and defamation have been held to be bases for actions 

against employers. A tortious invasion of privacy occurs where the employer 

intentionally intrudes into an employee’s private affairs, and the court finds that 

the intrusion would be highly offensive to a reasonable person. 

How does this issue arise? Predictably, several cases have been filed by

employees who work with HIV-positive employees. Usually, the case will surface 

after the employee has made requests for additional protections. Pursuant to the 

Occupational Safety and Health Act, an employer must provide a safe workplace 

for its employees, free from conditions reasonably believed in good faith to be 

hazardous. Where an employer knowingly and willfully disregards the safety of 

its employees, the employer will be liable. 

In California, for instance, a group of nurses requested gloves and masks when 

treating AIDS patients. The nurses were denied protection based on the California 

Labor Commission’s finding that there was no health danger from working in 

an AIDS ward without protective clothing. The employees’ fears must be based 

on an honest, good faith, and reasonable belief that their safety is threatened. 

Since the employer is therefore required to protect both the employee, by virtue of 

the ADA, and the complaining employees, by virtue of the National Labor Rela-

tions Act and the Occupational Safety and Health Act, the only answer must be 

complete education of the workforce to preclude any “good-faith” belief that the 

employee with AIDS presents a health danger.  

  Retaliatory Discharge and Remedies Available 
The ADA provides for claims of retaliatory discharge based on disability dis-

crimination and allows relief based on Title VII remedies. Congress expanded the 

remedies available to ADA claimants under the Civil Rights Act of 1991, allow-

ing for the recovery of compensatory and punitive damages in cases of intentional 

unlawful discrimination. The district courts have been split, however, on whether 

this expansion of remedies applies to retaliation claims, and no federal court had 

addressed the matter until recently. The court in     
71   held that employees suing for retaliatory discharge are limited to 

those articulated in section (g)(l): “[T]he court may enjoin the respondent from 

engaging in such unlawful employment practice, and order such affirmative action 

as may be appropriate, which may include, but is not limited to, reinstatement or 

hiring of employees, with or without back pay . . . , or any other equitable relief as 

the court deems appropriate.” As a result of its analysis, the court also held that 

employees are precluded from jury trials in cases of retaliation. Since retaliation 

claims are common under the ADA, the practical impact of the    decision 

can be far-reaching and is considered something of a windfall to employers, if 

adopted throughout the circuits.  

  Disclosure 
The issue of whether the employee’s co-workers have a right to information 

related to the employee’s condition is an area of hot dispute. You may recall the 

Scenario
1

Scenario
1



632 Part Two 

newspaper stories that explained the American Medical Association was faced 

with complaints from patients regarding the doctors’ responsibility to inform their 

patients if they have AIDS. The employer may only release information if she or 

he reasonably believes such disclosure to be necessary. 

The EEOC stated in its 1997 guidelines that if employees ask questions about a 

worker with a disability, the employer must not disclose any medical information 

in r esponse.  

  Genetic Testing 
Advances in technology now allow employers to discover a great deal of informa-

tion about their employees through the process of genetic screening and often 

more with information than the employee actually wants to know about herself or 

himself.    Genetic testing    involves “the analysis of chromosomes, genes or gene 

products to determine whether a mutation is present that is causing or will cause 

a certain disease or condition.”  72   Genetic tests exist for more than 1,000 diseases 

and research is underway for hundreds more. Though many people express a 

desire to learn about their genetic information, a majority (92 percent) also prefer 

that it is not collected because of fears of discrimination on the basis of what is 

uncovered. In this way, genetic information differs from other medical informa-

tion in that society has historically justified discrimination on this basis and the 

information gathered also includes data about one’s blood relatives in addition 

to one’s self.  73   Only 16 percent of workers would trust their employers with the 

information.  74   (See  Exhibit 12.10 , “How Much Do You Trust Each of the Follow-

ing to Have Access to Your Genetic Test Results?”) 

In one of the most notable cases on the subject, 36 railroad workers shared 

a $2.2 million settlement in the case of       
75   The EEOC alleged that the railroad had secretly conducted genetic 

tests to determine whether workers’ compensation claims based on carpal tunnel 

syndrome were work-related or the result of a genetic predisposition. In April 

2001, two months after the lawsuit was filed, the railroad agreed to stop the test-

ing pending the EEOC’s investigation of whether the test violated the ADA. While 

a court did not rule on the issue, the size of the settlement, which also requires 

the railroad to update the training of its medical personnel regarding the ADA, 

indicates that employers engage in genetic testing at their own risk. 

In addition, at least 31 states have passed laws against genetic discrimination 

in the workplace and 41 have laws against genetic discrimination in health insur-

ance.76   According to an American Management Association 2002 survey, less 

than 1 percent of the companies polled admitted to engaging in genetic testing. 

Perhaps employers realize that the potential for liability is too great to support 

such t esting.  77

Though there has been an executive order since 2000 prohibiting federal agen-

cies from requiring or requesting genetic tests as a condition of being hired or 

receiving benefits, there has not yet been any federal legislation regarding the use 

of genetic information by private employers. However, in 2003 and again in 2005, 

the Senate passed the Genetic Non-Discrimination Act, which seeks to prohibit 
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Exhibit 12.10 How Much Do You Trust Each of the Following to Have Access to Your Genetic Test Results?

Source: © Genetics and Public Policy Center, “U.S. Public Opinion on Uses of Genetic Information and Genetic 
Discrimination,” April 24, 2007, http://www.dnapolicy.org/resources/GINAPublic_Opinion_Genetic_Information_
Discrimination.pdf. Reprinted with permission.

discrimination based on genetic information in connection with health insurance 

or employment, thereby encouraging people to take advantage of genetic test-

ing. In May 2008 then President George W. Bush signed the Genetic Informa-

tion Nondiscrimination Act (GINA) into law. The law is monumental because, in

addition to its protection against discrimination on the basis of an individual’s 

genetic information (including the individual’s family history of a particu-

lar genetic disorder), it provides a series of privacy provisions that prohibit the

collection of genetic information except where health or genetic services are 

offered by the employer; where an employer needs certain information to comply 

with the certification provisions of the Family and Medical Leave Act of 1993 or 

with state family and medical leave laws; where an employer learns the informa-

tion through publicly available documentation; or where necessary to monitor the 

effects of toxic substances in the workplace (when authorized by the employee or 

as required by law). Moreover, group health plans and individual health insurance 

providers would not be permitted to differentiate between insureds in terms of pre-

miums or eligibility based on the information either. Though advocates argue that 

protecting individuals in this manner provides benefits of genetic testing with-

out fear of the discriminatory implications, opponents of the bill are concerned
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that employers would now be prohibited from protecting workers with a genetic 

predisposition to certain diseases from accepting certain dangerous positions. 

This specific issue was not addressed in GINA and courts will have to negotiate

whether a legitimate business necessity such as a rare BFOQ would allow

employers to make decisions base on genetic information.  78

  Family and Medical Leave Act and the ADA: Distinctions 
As discussed in Chapter 6, the Family and Medical Leave Act provides eligible 

employees with leave based on certain circumstances. The FMLA intersects with 

the ADA in that both require a covered employer to grant leave based on medical 

reasons. The ADA’s reach is slightly more broad as the ADA applies to private 

employers of 15 or more employees while the FMLA covers private employers 

with 50 or more employees. 

In addition, the coverage provided by the two acts differs slightly in terms of 

the circumstances under which each applies. Under the FMLA, an employee may 

take advantage of the act in connection with a “serious health condition.” This 

is defined as “an illness, injury or physical or mental condition that involves . . . 

inpatient care . . .or continuing treatment by a health care provider.” Of course, 

those conditions that are covered by this definition might not constitute disabili-

ties under the ADA. The clearest example of this divergence is in the case of 

pregnancy. Pregnant women qualify for leave under the FMLA, but normal cir-

cumstances of pregnancy are not considered disabilities under the ADA. 

Another distinction between the two acts is the extent of the leave. The FMLA 

provides for up to 12 weeks of leave per year for covered conditions. The ADA 

does not identify a specific duration for leaves due to disabilities. In some cases, 

where leaves for more than 12 weeks would not constitute an undue burden on 

the employer, a leave for an extended period may be considered to be reasonable 

accommodation. Under the FMLA, an employee is entitled to return to the same 

or equivalent position as that which she or he left when taking the leave. Under the 

ADA, the employee may request additional leave even after an employer informs 

the employee that her or his position may no longer be available (or that it would 

constitute an undue burden to keep it available). If this happens, the employer is 

obligated to try to find a vacant position for the worker at an equivalent level or, 

if not available, at a lower level.    

  Management Considerations 

As discussed in Chapter 3, employers are restricted in their preemployment inqui-

ries with regard to disabilities and those restrictions should now be much more 

clear in their origins and implications. Medical examinations may only be required 

after the employment offer has been extended, and only where all employees in 

that position category are subject to similar examinations. Employment may then 

be conditioned on passing the test. However, as previously stated, where the with-

drawal of the offer is based on the discovery of a disability, that disability must be 

related to adequate performance of the job or business necessity and there must 
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exist no reasonable accommodation. All information obtained through medical 

examinations must be kept confidential by the employer. The employer should 

therefore establish separate files for this information and restrict access to them. 

The ADA apparently treats testing differently based on when the test is given. 

As mentioned above, no medical testing is allowed preoffer unless it relates

specifically to job performance. Once the offer has been made, but prior to 

employment, some testing might be acceptable. Once hired and employed, 

employers are far more restricted in terms of testing and the decisions that 

may be based on the results of testing. In one case that found its plaintiff in the 

middle category where employers have the greatest latitude in testing, the plain-

tiff alleged that the test violated the ADA. In        
79   the plaintiff was a worker who had been given an offer condi-

tioned on a drug test. The worker, an epileptic, took medication to prevent sei-

zures. Upon learning that this particular medication was on the list of prohibited 

drugs for which he would be tested, he refused to take the drug test and was fired. 

Rowles filed a claim under the ADA asserting a violation since the firm prohib-

ited the use of legally prescribed drugs without any showing that testing for these 

drugs was job-related or a business necessity. 

The district court judge in   held that since the policy prohibited the use 

of physician-prescribed medication, the policy was in direct violation of the ADA. 

In so holding, the judge granted partial summary judgment but still required the 

employee to show that the termination resulted from the illegal policy. 

Not all preemployment inquiry issues are so clear. Imagine a situation where 

the interviewer notices an apparent disability that might interfere with the appli-

cant’s job performance. However, when asked if he can perform the essential 

functions of the position, the applicant replies that he can. The ADA is unclear 

as to whether the interviewer can inquire further about the applicant’s disability 

given this response. (See  Exhibit 12.11 , “Preemployment Questions.”) 

Many firms have adopted educational programs so their managers become 

more aware of the needs of the disabled. In this way, firms can better prevent 

problems from arising once the disabled employee joins the workforce. This is of 

even greater necessity given the ADA’s prohibition on preoffer medical exami-

nations. A company may not require a medical examination before an offer has 

been extended, though it may make a verbal inquiry about whether the applicant 

is capable of performing the essential functions of the position in question. Only 

after that time may a company require an examination. Because of this prohibi-

tion, many firms employ disabled employees who did not appear to be disabled at 

the time the offer was extended. 

Firms are also developing policies of direct referral of disabled employees to 

specially designated personnel directors. This director or counselor is aware of 

job possibilities and would be in the best position to suggest job content modifi-

cations and redesign potential. After assignment or reassignment, the counselor 

usually checks on the employee to ensure that the requirements of the position 

are appropriate to the needs of the employee and that the employee is satisfy-

ing the needs of the firm. In addition, many firms conduct periodic reviews of 



636 Part Two 

their position descriptions to ensure that they encompass the essential functions 

of the position, as well as a review of their job application forms and procedures,

facilities, personnel programs, and policies. 

 Finally, employers should be aware that the Internal Revenue Service offers 

a Targeted Jobs Tax Credit to employers against five-year wages paid to newly 

hired workers with disabilities, among others who have difficulty obtaining

employment. The program is administered by the U.S. Department of Labor.  

   Substance Use and Abuse 
It is evident that employers must establish cohesive guidelines to ensure their com-

pliance in the area of disability discrimination. (See  Exhibit 12.12 , “Self-Audit 

for ADA Compliance.”) Alcoholism is a covered disability under both the ADA 

and the Rehabilitation Act and guidelines were established by the courts several 

decades ago in connection with claims by alcoholic employees who alleged a

disability due to their alcoholism, including a five-step directive designed to assist 

employers in responding to alcoholic employees:  80

    1. If the employer suspects alcoholism, she must inform the employee of

counseling s ervices.  

   2. If the alcoholism continues, the employer must give the employee a “firm 

choice” between treatment and discipline.  

   3. The employer must then provide the employee the opportunity to complete an 

outpatient t reatment.  

   4. If this is unsuccessful, the employer must provide the employee the opportu-

nity to complete an inpatient treatment.  

   5. Only if the first four steps fail can the employer legally discharge the employee.    

Employers are advised to follow similar directives in connection with the hiring, 

retention, and termination of employees with other addiction disabilities. 

Exhibit 12.11 Preemployment Questions

Examples of questions that may not be asked of an 

applicant for a position:

 1. Please list any disabilities.

 2. Have you ever filed a workers’ compensation 

claim, and on what basis?

 3. Do you have any disability(ies) that may prevent 

you from performing the requirements of this 

position?

 4. How did you become disabled?

 5. How often do you expect to miss work as a 

result of this disability?

Examples of questions that may be asked:

 1. This job requires that you [be present for eight 

hours a day, five days a week], [lift 150-pound 

bags], [stand for long periods of time]. Can you 

meet this requirement?

 2. If the employer is aware of the disability, the 

employer may ask how the applicant intends to 

perform the essential functions of the position 

with or without accommodation.

 3. The employer may request documentation of 

the need for a requested accommodation.
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Exhibit 12.12 Self-Audit for ADA Compliance

James Frierson, a professor in the College of Busi-

ness at East Tennessee State University, suggests 

that companies conduct a 50-question self-audit 

in order to identify ADA compliance problem 

areas and to preclude any potential hazards. 

Here are some of the questions that Frierson sug-

gests a manager or owner should ask of his or her 

business:

 1. Does the company have a written policy con-

cerning disabled job applicants and employees?

 2. Does the company have a system to encourage 

employees to report their disabilities in order 

that accommodations can be provided?

 3. Has the company notified unions and profes-

sional organizations with whom they have a 

contract of the company’s disability policies?

 4. Are procedures in place to ensure that all con-

tractors who come into contact with company 

employees are complying with the ADA?

 5. Have all written job descriptions been reviewed 

and revised to omit outdated or nonessential 

tasks and, where possible, to describe required 

job results, rather than methods?

 6. Has the company designated individuals to be 

responsible for making reasonable accommo-

dations? Does the designated individual under-

stand the legal definition of a disabled person? 

Does the designated individual understand the 

legal duty of accommodation?

 7. How are decisions documented when disabled 

individuals are not hired, retained, or promoted 

because the needed accommodation creates 

an undue hardship?

 8. Do all managers who make employment deci-

sions understand the A-B-C-D-E rule? (Frierson 

contends that disability lawsuits that are set-

tled unfavorably for employers are most likely 

to occur when people with AIDS, bad backs, 

cancer, diabetes, and epilepsy are denied jobs 

because of a risk of future injury.)

 9. Is the company’s HR department or any other 

location where job applicants must go fully 

accessible to disabled people, including those 

who use wheelchairs?

 10. Have all employment tests and procedures for 

taking the tests been reviewed to ensure that 

they accurately measure necessary skills and 

aptitudes?

 11. Has the company created a separate, confi-

dential file for employee health and medical 

information?

 12. Are disabled and nondisabled employees who 

are in the same job classifications provided 

with the same fringe-benefit coverage?

Source: James Frierson, “A Fifty-Question Self-Audit on 
ADA Compliance,” Employment Relations Today 19, no. 2 
(1992), pp. 151–66. Reprinted by permission of John 
Wiley & Sons, Inc.

It is important to separate alcoholism from alcohol-related misconduct, which 

is not universally protected under the statutes by the courts. Consider, for instance, 

the employee who oversleeps and misses work because of her or his alcoholism. 

Some courts would consider an adverse action because of this “alcoholic-related 

misconduct,”  81   Other courts find to the contrary 

and instead hold that firing the employee for being late, for instance, would be 

“ ”82   In that case, the employer could not fire the employee 

for being late because that would be the same as firing the employee for being an 

alcoholic. This conflict between the circuits has not yet been resolved. 

The issue of smoking in the workplace therefore also presents some ques-

tions. Many, if not all, states have enacted legislation banning smoking in the 
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workplace environment. An employer is forced to balance the rights of smokers

without violating the laws intended to protect nonsmokers. But is nicotine depen-

dence or withdrawal a disability? Is the addiction a substantial impairment of 

major life activities? Does smoking create a physiological or a psychological 

dependency requiring the employer to provide a reasonable accommodation for 

smokers? The answer has not been fully decided but one is pressed to imagine a 

case with a strong employee argument. Congress remains silent on this issue, and 

the Supreme Court has not had a case on point. 

Drug addiction is also an issue that employers are now facing with regard to 

disabilities. While current drug use is not protected by the ADA,    illicit

drug users as well as those who use prescription medications unlawfully, includ-

ing individuals who either are participating in or have completed a drug rehabili-

tation program, are protected by the ADA. Courts have recognized that, under 

certain circumstances, drug addiction    constitute a disability under the ADA 

and the federal Rehabilitation Act. As with all disabilities, the former drug users 

must demonstrate they have a disability; that is, they must show that the past 

drug use limits a major life activity and it must have been sufficiently severe 

to be considered a drug addiction. An employee who is a recovering addict no 

longer using drugs may use the past drug addiction to argue that he or she has a 

disability based on a record of such an impairment or perception of impairment. 

This perception may be due to stereotypes about past drug use that lead some-

one to believe that someone is a current user (stereotypes such as “once a user, 

always a user”) or erroneous beliefs based on false positives during employer 

drug testing. 

The best an employer can do at this time is to amend its drug and alcohol poli-

cies to require disclosure of medical marijuana use in the same way it requires 

disclosure of the side effects of prescription drugs. Perhaps the worker also could 

be moved to a position that is less sensitive to its effects. Finally, the employer 

could grant the worker a leave during the time she or he requires use of the drug. 

If an employer suspects impairment that could make the worker unqualified for 

the position, the worker can be tested based on that reasonable suspicion (such as 

slurred speech, attitude, involvement in an accident, or odor). 

It is also important to recall the Supreme Court’s decision in  

  discussed earlier in this chapter, which held that disparate impact 

claims are available to workers who test positive for illegal drug use. In that case, 

the worker was fired after a positive result on a drug test. The employer had a 

no-rehire policy, but the Court left open the possibility that individuals with dis-

abilities may be entitled to differential treatment under facially neutral policies. 

Accordingly, recovering drug addicts and/or recovering alcoholics may claim that 

they should not be covered by such a policy. Based on    policies may be 

suspect if they automatically bar reemployment after a positive drug or alcohol 

test, or for other possible consequences of a covered disability, or if they change 

the conditions of work for those who have tested positive or exhibit these effects. 

On the other hand, as long as the employer can justify decisions based on business 

necessity or job-relatedness, their decisions are more likely to be defensible. 



• Never assume the physical or intellectual limitations of a disabled worker or 
applicant. If you assume that someone cannot perform certain functions, you 
may be creating limitations where none actually exist.

• Review all job descriptions to make sure that the job requirements are actually 
required to complete the job; remove extraneous requirements that are not 
truly essential to job performance.

• Be sure to explore all possible reasonable accommodations for otherwise quali-
fied applicants or employees. Failure to do so might result not only in legal 
liability but also in costs connected with identifying and training alternative 
candidates. Often, a small accommodation will allow you to retain qualified 
and experienced disabled individuals.

• Engage in frank and open discussions. Determining the appropriate reasonable 
accommodation is a collaborative process. Candid communication is the key 
ingredient leading to successfully handling ADA matters.

• Consult with the employee. Ask questions. Ask the employee to offer sugges-
tions. Asking the employee to provide additional information will lead you to 
more opportunities for the most effective way to identify and to handle the 
accommodation.

• Document that dialogue. These are negotiations. They may or may not lead 
to litigation. Do not let the employee say that you remained silent once the 
employee asked for an accommodation if you did not. Confirm in writing 
your efforts to accommodate. This documentation is one of the best defenses 
against a possible failure in memory.

• Be proactive. Reasonable accommodation obligations require action and effort 
on the employer’s part. Flexibility is critical to management’s efforts.

• Negotiate. Make counterproposals. Be sure they are fair and reasonable. 
Remember, an employer is not required to provide the best accommodation, 
only a reasonable accommodation.

• Review all application materials to ensure that there are no inappropriate ques-
tions concerning irrelevant abilities.

• Since “disability” under the statutes includes someone who is perceived as 
being disabled, as well as those associated with individuals who are disabled, 
conduct training sessions with all management to educate them regarding 
what is actually a disability and what is not.

• You are not required to accommodate all disabilities. Consider all costs involved 
with providing accommodation and consider whether it would be an undue 
burden under the courts’ precedents

• If an employee is on leave, you may request documentation or a medical exam-
ination prior to her or his return to work. However, the request should only be 
made if you have a reasonable belief that the employee may be unable to per-
form her or his job or might pose a direct threat to herself, himself, or others. 
In addition, you may only ask about the employee’s present ability to perform 
the work and to do so safely.

Management Tips

639
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      • Statutory protections against disability discrimination in employment strike a 

balance between the right of individuals with disabilities to have job oppor-

tunities and the need of employers to have an “able” workforce. This balance 

is achieved by several measures. First, the determination of whether an indi-

vidual has a disability is made on a case-by-case basis, examining whether 

the impairment substantially limits one or more of the individual’s major life 

activities. “Major life activities” are defined as activities that have central 

importance to daily life. “Substantial limitation” is determined by taking into 

account mitigating measures such as medication and medical devices.  

   • Not every impairment will lead to protection as a disability. However, those 

who have a record of such an impairment, who have been perceived as having 

such an impairment, and who are associated with individuals who are disabled 

also are protected. This prevents employers from defending discriminatory 

actions on the basis that the individual is not covered under the statute.  

   • The balance between employees’ rights and employers’ needs is further main-

tained by the concept of reasonable accommodation. An applicant or employee 

with a disability who meets the basic job requirements regarding education, 

experience, skills, and abilities may need accommodation to perform the 

essential job functions. If the accommodation places an undue hardship on 

the employer, the employer is not required to provide it. This determination 

is fact intensive and case specific. Further, if the applicant or employee with 

a disability poses a direct threat to the health and safety of others that cannot 

be reasonably accommodated, then that individual is not “qualified” for the 

position.

   • Employers are well advised to ensure that they fairly and equitably ana-

lyze these issues in addressing all disability-related situations arising in the 

workplace.

     Chapter
Summary  
     Chapter
Summary  
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1. Den Hartog, who was not disabled, was discharged from his position as headmaster at 

Wasatch Academy because his adult son, who suffered from bipolar affective disorder 

and lived with his parents on campus, attacked and threatened several members of the 

school community. Did his discharge violate the ADA? [       

129 F.3d 1076 (10th Cir. 1997).]  

    2. Rehrs was a warehouse technician for Iams Company (a pet food manufacturer) who 

suffered from Type I diabetes. Iams ran its plant on a straight shift schedule—three 

shifts that ran for eight hours each throughout 24-hour days. When Iams was pur-

chased by Procter & Gamble, P&G instituted shifts of 12 hours each for warehouse 

technicians, which rotated every two weeks. After two years of rotating shifts, Rehrs 

suffered a heart attack and was then medically restricted from working a rotating 

shift. P&G claims that a rotating shift is an essential function of the job because all of 

its facilities operate under this “high performance work system.” P&G contends shift 

rotation exposes employees to management and to more resources, suppliers, and 

outside customers with whom the company only interfaces during the day shift. P&G 

believes this type of exposure provides all employees with additional opportunities 

for training and development to further their career opportunities in the company and, 

in turn, increases productivity. Plus, if Rehrs did not rotate, someone else would lose 

their rotation option as well. Are you persuaded by P&G’s arguments? Is shift rota-

tion an essential job function? [   486 F.3d 353 (8th Cir. 

2007).]

    3. Squibb was a nurse who had suffered three back injuries over a seven-year period 

while lifting patients in her work. She was placed on light duty, followed by an admin-

istrative leave. Following the leave, her doctor imposed a lifting restriction of 25–30 

pounds, so the hospital offered her a job as a clinical case manager. Squibb declined 

the position and was fired. Squibb sued the hospital under the ADA for failure to 

accommodate her disability. The hospital claimed that she was not disabled because 

she could still perform a large number of jobs, both within and outside of the hospital, 

even with the restriction. Does Squibb have a case? [ 

  497 F.3d 775 (7th Cir. 2007).]  

    4. A disabled employee identifies vacant positions to which he can transfer but fails to 

formally apply for those positions. Is the employer still responsible for engaging in an 

 Chapter-End 
Questions 
 Chapter-End 
Questions 
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interactive process with the worker to identify a reasonable accommodation? [    

  292 F.3d 356 (3d Cir. 2002).]  

    5. Wood suffered permanent nerve damage at work and could no longer drive a ready-

mix concrete truck, though he could drive other trucks. He asked for a reassign-

ment but, since his employer did not have another job for him, he was terminated. 

He was somewhat limited in walking and in performing certain work functions. He 

also claimed discrimination based on the fact that his injury resulted in impotence, 

substantially limiting him in a major life activity. Is he covered? [ 

  339 F.3d 683 (8th Cir. 2003).]  

    6. Greenberg is a telephone installation and maintenance employee who works for Bell-

South. He also is obese and suffers from other medical conditions. Under BellSouth’s 

safe load limit policy, employees in certain jobs, such as Greenberg’s, could weigh no 

more than the “safe load limit” of the equipment used in their work groups. Because 

Greenberg’s weight exceeded the safe load limit for his position, his supervisor 

“would hand-pick Mr. Greenberg’s job assignments to make sure he did not get any 

assignments that would require him to climb.” However, when BellSouth hired an 

outside firm to track the weight of employees governed by the safe load policy in 

order to ensure uniform implementation, Greenberg’s supervisor informed him that 

he had to lose weight. After failing to lose the weight, Greenberg was terminated. 

Greenberg suffers from “diabetes, hypertension, hypothyroidism and a variety of dis-

orders that affect his endocrinology and that such physiological disorders cause him 

to be overweight and prohibit him from losing weight.” What additional information 

would you need in order to determine whether Greenberg suffered from discrimina-

tion in his termination? How can you determine whether he has sufficient facts on 

which to state a claim? [   498 F.3d 

1258 (11th Cir. 2007).]  

    7. Spangler was an employee in a bank’s Demand Services Department. She suffered 

from dysthymia, a form of depression, along with phobia and bouts of more intense 

depression. Over several years, she was absent from work on a relatively frequent 

basis. The employer discharged her after continuing absences following two periods of 

probation for absences from work. She was discharged a day after she had been absent 

because of “depression again.” Should Spangler’s condition be considered a disabil-

ity? If so, what, if any, accommodations could have been made for Ms. Spangler?
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Does her discharge violate the ADA? [         278 F.3d 

847 (8th Cir. 2002).]  

    8. A custodian with a mental disability who worked at a large high school submitted 

a letter from the school psychiatrist stating that he needed to be at a less stressful 

school. The employer claims that the worker asked only    to be at this school and 

also failed to articulate exactly what kind of accommodation was needed or what type 

of environment he sought. If an employee seeks an accommodation but does not know 

what to ask for, is the employer liable for failing to accommodate? [       

  100 F.3d 1281 (7th Cir. 1996).]  

    9. A software engineer who needs intravenous fluids on a daily basis and needs to use 

the bathroom up to 14 times each day as a result of rectal and breast cancer requests 

accommodation in the form of being allowed to work from home. The employer 

objects, claiming that the job required teamwork, interactions, and coordination with 

co-workers. Is this a reasonable accommodation that the employer can provide with-

out experiencing an undue burden? [    

  319 F.3d 891 (7th Cir. 2003).]  

   10. Johnson was diagnosed with paranoid schizophrenia and a bipolar disorder. As long 

as she took her medication, she was able to function appropriately and effectively in 

her position. However, when her doctor lowered her dosage and she failed to follow up 

with necessary outpatient treatment, her behavior became erratic and threatening. In 

fact, she had an altercation with a co-worker after she had threatened the co-worker; 

and Johnson then had to be escorted to the hospital. Johnson was subsequently ter-

minated. Johnson claimed discrimination, but her employer argued that, while her 

condition constituted a mental impairment, it did not necessarily substantially limit 

any major life activities since she was able to care for herself, study, socialize, and 

work, as long as she took her medication. In addition, they contended that she was not 

otherwise qualified since she posed a direct threat. Does Johnson have any argument 

available to her? [      2003 WL 548754, 2003 U.S. Dist. LEXIS 

2676, 25 NDLR P 180 (S.D.N.Y. Feb. 25, 2003).]  
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11. Rossbach was a police officer for the city of Miami, Florida. He was impaired in that 

he severely injured his arm while apprehending a suspect and had a herniated disc and 

nerve damage from another on-duty circumstance. Though he could walk, sit, stand, 

and sleep with his impairments, his abilities in these major life activities were moder-

ately below average and he could not do any of these things for any extended (normal) 

period of time. Though restricted by the police department to light/limited duty, he 

applied for additional assignments. He was denied, based on a policy prohibiting any 

light- or limited-duty officers from working these particular assignments. The depart-

ment claimed that Rossbach, though impaired, was not substantially limited in major 

life activities. [   371 F.3d 1354 (11th Cir. 2004).]

  Is Rossbach covered by the ADA?  

  Is there any argument for coverage based on “being regarded as” disabled? 

  Is he prevented from performing a class or broad range of jobs? 
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In determining whether a particular individual is handi-

capped as defined by the [Rehabilitation] Act, the 

regulations promulgated by the Department of Health 

and Human Services are of significant assistance. As 

we have previously recognized, these regulations were 

drafted with the oversight and approval of Congress; they 

provide an important source of guidance on the meaning 

of section 504. 

 Within this statutory and regulatory framework, then, 

we must consider whether Arline can be considered a 

handicapped individual. According to the testimony of 

Dr. McEuen, Arline suffered tuberculosis “in an acute 

form in such a degree that it affected her respiratory sys-

tem,” and was hospitalized for this condition. Arline thus 

has a physical impairment as that term is defined by the 

regulations, since she had a “physiological disorder or 

condition affecting her respiratory system.” This impair-

ment was serious enough to require hospitalization, a 

fact more than sufficient to establish that one or more of 

her major life activities were substantially limited by her 

impairment. Thus, Arline’s hospitalization for tuberculosis 

in 1957 suffices to establish that she has a “record of . . .

impairment” within the meaning of [the regulations] and 

is therefore a handicapped individual. 

 Petitioners concede that a contagious disease may 

constitute a handicapping condition to the extent that 

it leaves a person with “diminished physical or mental 

capabilities,” and concede that Arline’s hospitalization 

for tuberculosis in 1957 demonstrates that she has a 

record of a physical impairment. Petitioners maintain, 

however, that Arline’s record of impairment is irrelevant 

in this case, since the School Board dismissed Arline not 

because of her diminished capabilities, but because of 

the threat that her relapses of tuberculosis posed to the 

health of others. 

We do not agree with petitioners that, in defining 

a handicapped individual under § 504, the contagious 

effects of a disease can be meaningfully distinguished 

from the disease’s physical effects on a claimant in a 

case such as this. Arline’s contagiousness and her physi-

cal impairment each resulted from the same underly-

ing condition, tuberculosis. It would be unfair to allow 

an employer to seize upon the distinction between the 

effects of a disease on others and the effects of a disease 

on a patient and use that distinction to justify discrimina-

tory treatment. 

Few aspects of a handicap give rise to the same level 

of public fear and misapprehension as contagiousness. 

Even those who suffer or have recovered from such non-

infectious diseases as epilepsy or cancer have faced dis-

crimination based on the irrational fear that they might 

be contagious. The Act is carefully structured to replace 

such reflexive reactions to actual or perceived handicaps 

with actions based on reasoned and medically sound 

judgments: the definition of “handicapped individual” 

is broad, but only those individuals who are both handi-

capped   otherwise qualified are eligible for relief. The 

fact that   persons who have contagious diseases may 

pose a serious health threat to others under certain cir-

cumstances does not justify excluding from the coverage 

of the Act all persons with actual or perceived contagious 

diseases. Such exclusion would mean those accused of 

    School Board of Nassau County v. Arline  

Plaintiff, employee Arline, is a teacher who has tuberculosis. In this case, the Supreme Court determined 

that Arline was disabled pursuant to the definition of the Rehabilitation Act because her disability required 

hospitalization. The defendant employer argued that Arline was not terminated due to her disease but 

instead due to the threat that her relapses posed to the health of others. The Court stated that the threat 

posed to others by one’s disability is not distinct from the disability itself; therefore, the employee was con-

sidered to be disabled and the employer’s actions were subject to scrutiny under the Rehabilitation Act. 

     Brennan  ,   J.     

Case
1
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being contagious would never have the opportunity to 

have their condition evaluated in light of medical evi-

dence and a determination made as to whether they were 

“otherwise qualified.” Rather, they would be vulnerable 

to discrimination on the basis of mythology—precisely 

the type of injury Congress sought to prevent. We con-

clude that the fact a person with a record of a physical 

impairment is also contagious does not suffice to remove 

that person from coverage under § 504. 

The remaining question is whether Arline is other-

wise qualified for the job of elementary schoolteacher. 

The basic factors to be considered in conducting such an 

inquiry are well established. In the context of employ-

ment of a person handicapped with a contagious disease, 

we agree with    American Medical Association that 

this inquiry should include: “findings of facts, based on 

reasonable medical judgment given the state of medi-

cal knowledge, about (a) the nature of the risk (how the

disease is transmitted), (b) the duration of the risk (how 

long is the carrier infectious), (c) the severity of the risk 

(what is the potential to harm third parties), and (d) the 

probabilities the disease will be transmitted and will cause 

varying degrees of harm.” The next step in the “otherwise 

qualified” inquiry is for the court to evaluate whether the 

employer could reasonably accommodate the employee 

under the established standards for that inquiry. 

Because of the paucity of factual findings by the district 

court, we, like the court of appeals, are unable at this stage 

to resolve whether Arline is otherwise qualified for her 

job. We remand the case to the district court to determine 

whether Arline is otherwise qualified for her position. 

   Case Questions 
1. Consider the similarities between the Court’s analy-

sis of the public reaction to contagiousness in  

(“Few aspects of a handicap give rise to the same 

level of public fear and misapprehension as conta-

giousness”) and the analysis it would have to undergo 

if Arline had AIDS as opposed to tuberculosis. Are 

there any differences? Where do you think any dif-

ferences might be found in a court’s analysis of an 

employee with HIV? (See related discussion within 

this c hapter.)  

2. Is it realistic to think that, as the employer here argued, 

the contagious aspect of a disease can be divorced 

from the consideration of the public of having the dis-

ease itself? Will an employer always run the risk of 

being sued in such a situation?  

3. What type of policy could you develop that would 

instruct your managers about how to handle an 

employee w ith a  c ontagious di sease?     
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Pickens had worked for the Soo Line from 1973 until 

1996 as a railroad conductor. On October 14, 1992, Pick-

ens was injured while on the job. As a result, and after 

an unsuccessful five-month trial work period, Pickens 

was unable to continue working for three years. Pickens 

returned to work in October 1995, but because of medi-

cal restrictions limiting his work time to no more than an 

eight-hour day, he was unable to resume his duties as a 

conductor. Soo Line offered Pickens a switchman’s posi-

tion to accommodate his medical limitations. Pickens 

worked as a switchman for three days before concluding 

the job was too strenuous and refusing to continue work-

ing in the position. Because Pickens wished to return 

to his “road” position as a conductor, he requested that 

his physician lift his medical restriction to allow for a 

twelve-hour work day, four days per week—the schedule 

that the job required. Two months after returning to his 

duties as a full-time conductor, Pickens found that work-

ing four days per week was too strenuous, and he sought 

another medical restriction. Pickens’ physician refused 

to comply with his request. Consequently, Pickens regu-

larly made himself unavailable for work by exercising his 

right to “lay off’ under the railroad’s collective bargain-

ing a greement.  1

  After he chose to lay off in the spring of 1996, Soo 

Line required Pickens to obtain a medical status report 

from his physician prior to returning to work. This was 

   1  The railroad allocates conductors to job assignments 

based upon a list of employees ranked by seniority. Under 

the collective bargaining agreement, each employee may 

withdraw his name from the list or “lay off” if he chooses 

to use vacation, sick leave, or personal time.  

the railroad’s policy; however, it was the first time Soo 

Line had required Pickens to procure a release. One of 

the questions included in the release asked Pickens’ phy-

sician whether he was able to return to full-time duty. 

Although his physician determined Pickens to be inca-

pable of full-time employment, Pickens requested that 

his physician falsify his condition by answering affirma-

tively. His physician acquiesced to Pickens’ deception 

of the railroad. Pickens continued his cyclical pattern 

of routinely laying off, obtaining a medical release, and 

returning to work when he chose. While waiting for 

clearance to return to work after a layoff in August 1996, 

Pickens wrote a letter to Soo Line’s claims representa-

tive with copies sent to Soo Line’s president and chief 

medical officer, expressing his frustration. He wrote in 

part: “I had my medical restrictions removed to get back 

to work before and I will do it again if this is required. I 

will totally disregard safety and common sense if this is 

required.” Concerned both with the possibility that Pick-

ens might act on his threat and that Pickens had misrep-

resented the status of his health, Soo Line held a hearing 

pursuant to the collective bargaining agreement and sub-

sequently terminated him on August 16, 1996. 

  II .

***
Pickens asserts that he is qualified to perform the essen-

tial functions of his job regardless of his excessive 

absences given the nature of the railroad’s scheduling 

structure. Pickens contends that because the railroad 

allows an employee to “lay off ” of working any day of 

     Hansen  ,   C. J.     

***

    Pickens v. Soo Line Railroad Co.  

Employee Dennis Pickens contends his former employer, Soo Line Railroad (Soo Line) terminated his 

employment in violation of the ADA after he suffered a back injury. Pickens found upon returning to 

work that he was only able to sustain full-time employment if he could take off some time when the back 

injury flared up. He did so on the basis of time off allowed by the collective bargaining agreement but 

did so in such a manner that it resulted in more than 20 absences in the course of a year. The jury found 

for Pickens; however, the court ruled in favor of Soo Line as a matter of law. 

Case
2
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his choosing, this procedure makes his use of the practice 

a nonissue. We disagree. This court has consistently held 

that “regular and reliable attendance is a necessary ele-

ment of most jobs.” Even though the railroad’s system 

of scheduling appears quite flexible, the railroad’s pol-

icy requires regular, reliable attendance, and Pickens’ 

conductor’s job was full-time. Pickens’ choice to lay off 

twenty-nine times from October 1995 to August 1996 

is excessive and eviscerates any regularity in his atten-

dance. “An employee who is unable to come to work on a 

regular basis [is] unable to satisfy any of the functions of 

the job in question, much less the essential ones.” 

Pickens’ case is similar to        

In   a panel of this court reversed the dis-

trict court’s denial of judgment as a matter of law and 

remanded for entry of judgment in favor of the employer 

when an employee with acute sinusitis was chronically 

absent from his job. The employee contended that he was 

qualified to perform his duties with the accommodation 

of leaving work any time an air-borne irritant aggra-

vated his condition. Our court disagreed, reasoning that 

“[u]nfettered ability to leave work at any time is certainly 

not a reasonable accommodation,” and an employer is 

not required by the ADA to provide an unlimited absen-

tee policy. 

The ADA does cite a part-time or modified work 

schedule as a reasonable means of accommodation, but 

we view Pickens’ suggested method—that he should be 

able to work only when he feels like working—as unrea-

sonable as a matter of law. Soo Line accommodated Pick-

ens by assigning him to do the switchman’s job where 

he could work within his medical restrictions for two 

days per week but be paid for a full five-day work week. 

This effort proved unsuccessful when Pickens refused to 

perform as a switchman after only three days on duty. 

Additionally, he had his physician falsify that he was able 

to perform full-time work because he did not want to be 

limited to the part-time list of conductors. Furthermore, 

as the district court noted, when Pickens applied for 

disability benefits from the Railroad Retirement Board 

after Soo Line terminated him, he asserted under penalty 

of perjury that, as of August 1996, he was completely 

unable to work in the railroad industry because of his 

disability. Although Supreme Court precedent mandates 

that Pickens’ admission of a total inability to work is not 

wholly inconsistent with inclusion under the ADA, this 

is true only if a reasonable juror could conclude he could 

perform the essential elements of his job with or without 

a reasonable accommodation. Our review of the record 

convinces us that as a matter of law, no reasonable juror 

could find Pickens to be a qualified individual because 

he was unable to perform the essential duties of his job 

with or without a reasonable accommodation.  

   Case Questions 
1. Do you believe that attendance should be considered 

an essential function of most positions? Under what 

circumstances?

2. Should it matter that Pickens felt that he had no choice 

but to “go around” the system because he believed his 

employer was being unreasonable?  

3. The court notes that the ADA does cite a part-time 

or modified work schedule as a reasonable means 

of accommodation. However, the court thought that 

Pickens’ suggested method—that he should be able 

to work only when he feels like working—was unrea-

sonable. If an employee is not sure when his disabil-

ity will be more prohibitive with regard to work, a 

part-time schedule might not make sense. How can 

an employer appropriately accommodate a disabled 

worker who does not know when her or his disability 

with require an absence? 
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We are faced with an unanswered question: whether an 

employer who has an established policy to fill vacant job 

positions with the most qualified applicant is required 

to reassign a qualified disabled employee to a vacant 

position, although the disabled employee is not the most 

qualified applicant for the position. 

***

  II. Discussion 

. . . The ADA states the scope of reasonable accommoda-

tion may include: 

  [J]ob restructuring, part-time or modified work 

schedules,    

acquisition or modification of equipment or 

devices, appropriate adjustment or modifications 

of examinations, training materials or policies, 

the provision of qualified readers or interpreters, 

and other similar accommodations for individuals 

with di sabilities.  

Huber contends Wal-Mart, as a reasonable accom-

modation, should have automatically reassigned her to 

the vacant router position without requiring her to com-

pete with other applicants for that position. Wal-Mart 

disagrees, citing its non-discriminatory policy to hire the 

most qualified applicant. Wal-Mart argues that, under the 

ADA, Huber was not entitled to be reassigned automati-

cally to the router position without first competing with 

other applicants. This is a question of first impression 

in our circuit. As the district court noted, other circuits 

differ with respect to the meaning of the reassignment 

language under the ADA. 

The Tenth Circuit in  

(10th Cir. 1999) stated:

  [I]f the reassignment language merely requires 

employers to consider on an equal basis with all 

other applicants an otherwise qualified existing 

employee with a disability for reassignment to a 

vacant position, that language would add nothing 

to the obligation not to discriminate, and would 

thereby be redundant. . . . 

 Thus, the reassignment obligation must mean 

something more than merely allowing a disabled 

person to compete equally with the rest of the 

world for a vacant position.  

In the Tenth Circuit, reassignment under the ADA results 

in automatically awarding a position to a qualified dis-

abled employee regardless whether other better qualified 

applicants are available, and despite an employer’s policy 

to hire the best applicant. 

       Riley, C. J.     

    Huber v. Wal-Mart Stores, Inc.  

Huber worked for Wal-Mart as a dry grocery order filler earning $13.00 per hour, including a $0.50 

shift differential. While working for Wal-Mart, she injured her right arm and hand and could no longer 

perform the essential functions of the order filler job. Because of her disability, Huber sought reason-

able accommodation in the form of reassignment to a vacant router position, which was an equivalent 

position under the ADA. Wal-Mart, however, did not agree to reassign Huber automatically to the router 

position. Instead, pursuant to its policy of hiring the most qualified applicant for the position, Wal-Mart 

required that she apply and compete for the router position with other applicants. Ultimately, it filled the 

job instead with a nondisabled applicant. Wal-Mart explained that, although Huber was qualified with 

or without an accommodation to perform the duties of the router position, she was not the  

  candidate. Everyone involved agreed that the individual hired for the router position was the most-

qualified candidate. Wal-Mart later placed Huber at another facility in a maintenance associate position 

(janitorial position), which paid $6.20 per hour. 

 Pam Huber brought an action against Wal-Mart Stores, Inc., claiming discrimination under the Amer-

icans with Disabilities Act of 1990. The parties filed cross-motions for summary judgment. The district 

court granted summary judgment in favor of Huber. Wal-Mart appealed and the Circuit Court reverses. 

Case
3
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On the other hand, the Seventh Circuit in  

  (7th Cir. 2000) explained:

  The reassignment provision makes clear that 

the employer must also consider the feasibil-

ity of assigning the worker to a different job in 

which his disability will not be an impediment 

to full performance, and if the reassignment is 

feasible and does not require the employer to turn 

away a superior applicant, the reassignment is 

mandatory.  

In the Seventh Circuit, ADA reassignment does not 

require an employer to reassign a qualified disabled 

employee to a job for which there is a more qualified 

applicant, if the employer has a policy to hire the most 

qualified applicant. 

 Wal-Mart urges this court to adopt the Seventh Cir-

cuit’s approach and to conclude (1) Huber was not enti-

tled, as a reasonable accommodation, to be reassigned 

automatically to the router position, and (2) the ADA 

only requires Wal-Mart to allow Huber to compete for 

the job, but does not require Wal-Mart to turn away a 

superior applicant. We find this approach persuasive and 

in accordance with the purposes of the ADA. As the Sev-

enth Circuit noted in

  The contrary rule would convert a nondiscrimina-

tion statute into a mandatory preference statute, 

a result which would be both inconsistent with 

the nondiscriminatory aims of the ADA and an 

unreasonable imposition on the employers and 

coworkers of disabled employees. A policy of giv-

ing the job to the best applicant is legitimate and 

nondiscriminatory. Decisions on the merits are 

not d iscriminatory.  

“[T]he [ADA] is not a mandatory preference act.” 

We agree and conclude the ADA is not an affirma-

tive action statute and does not require an employer to 

reassign a qualified disabled employee to a vacant posi-

tion when such a reassignment would violate a legitimate 

nondiscriminatory policy of the employer to hire the 

most qualified candidate. This conclusion is bolstered 

by the Supreme Court’s decision in  

  (2002), holding that an employer ordinarily is not 

required to give a disabled employee a higher seniority sta-

tus to enable the disabled employee to retain his or her job 

when another qualified employee invokes an entitlement 

to that position conferred by the employer’s seniority sys-

tem. We previously have stated in dicta that “an employer 

is not required to make accommodations that would sub-

vert other, more qualified applicants for the job.” 

Thus, the ADA does not require Wal-Mart to turn 

away a superior applicant for the router position in order 

to give the position to Huber. To conclude otherwise is 

“affirmative action with a vengeance. That is giving a job 

to someone solely on the basis of his status as a member 

of a statutorily protected group.” 

***

  III. Conclusion 

We reverse the judgment of the district court, and we 

remand for entry of judgment in favor of Wal-Mart con-

sistent with this opinion.  

   Case Questions 
1. Are you more persuaded by the analysis of the Tenth 

Circuit or the Seventh and Eighth (current case)?  

2. Does this case represent a clear win for the employer? 

What guidance would you give an employer after the 

holding in this case? What policies might be most 

effective?  

3. What implications might this case have for deter-

mining the reasonableness of other forms of 

accommodation?
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    Cassidy v. Detroit Edison Company  

The employee, Cassidy, began suffering allergic reactions to workplace substances after exposure to 

“stack gas.” Over a period of time, the employer attempted accommodations that proved ineffective. The 

employee was eventually terminated, and she sued under the ADA. The court had to determine whether 

the employer had reasonably accommodated the employee and found that the employer had done so. 

     Suhrheinrich  ,   J.     

Cassidy worked as an assistant power plant operator at 

Detroit Edison Company (DEC) until she was exposed to 

“stack gas” on the job. As a result, she suffered numer-

ous allergic reactions to a multitude of substances. To 

accommodate her breathing and allergy conditions, the 

company found an assignment for her in the area with 

the most filtered and clean air, the computer center. 

After time, Cassidy experienced more breathing difficul-

ties from exposure in her work environment to cleaning 

chemicals, diesel fumes, food odors, paint fumes, and 

smoke. DEC accommodated her by scheduling her for 

straight day shifts, allowing her to leave when a known 

allergen would be present, testing the area to comply 

with environmental air standards, permitting her to wear 

a mask and use a breathing machine, and scheduling 

maintenance when she was not present. DEC also tested 

its facilities for fungus, bacteria, and mists to find an 

adequate work environment for her. 

Still having breathing problems, Cassidy met with 

several of her doctors. . . . An independent medical 

examiner examined Cassidy and recommended “a loca-

tion that is reasonably free of irritants and also an area 

where she may have some control over the environment 

through use of desktop air purifiers.” 

During this time, Defendant’s staff continued to assess 

available positions within the company to accommodate 

Plaintiff. . . . Upon finding no position available at the 

company with these restrictions, the company terminated 

her. Cassidy filed suit, alleging that her termination vio-

lated the ADA because the employer had failed to reason-

ably accommodate her disability. The district court found 

no genuine issue of material fact, that “[DEC] did all that 

it possibly could to accommodate [Cassidy] in light of 

her disability,” and granted DEC’s motion for summary 

judgment. Cassidy appealed. 

Case
4

***
Under the ADA, an employer need only reassign the 

employee to a vacant position. Generally, transfer or 

reassignment of an employee is only considered when 

accommodation within the individual’s current position 

would pose an undue hardship. An employer may reas-

sign an employee to a lower grade and paid position if the 

employee cannot be accommodated in the current posi-

tion and a comparable position is not available. However, 

a reassignment will not require creating a new job, mov-

ing another employee, promoting the disabled employee, 

or violating another employee’s rights under a collective 

bargaining agreement. 

The employer provided several reasonable accom-

modations, including: initially transferring Plaintiff to 

the computer department after her first asthmatic attack; 

allowing Plaintiff to work straight days; scheduling clean-

ing and maintenance to occur when Plaintiff was gone; 

allowing Plaintiff to leave when she may be exposed to 

allergens; allowing Plaintiff to use her prescribed breath-

ing apparatus at work; allowing Plaintiff to use paid and 

unpaid leave, and testing Plaintiff ’s work area. The dis-

trict court noted that based on her physicians’ vague rec-

ommendations, Plaintiff requested transfers to a vacant 

position in a well-ventilated and allergen-free worksta-

tion that would not “trigger asthma or cause a drop in 

peak flow.” But because Plaintiff did not “identify the 

precise limitations resulting from the disability and 

potential reasonable accommodations that could over-

come those limitations,” the district court concluded that 

“Defendant did all that it possibly could to accommodate 

Plaintiff in light of her disability.” 

We agree with the district court. Plaintiff ’s proposed 

accommodation for essentially an allergen-free workplace, 

which Defendant attempted to locate within the company, 
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was simply too vague to reasonably inform Defen-

dant of a reasonable accommodation, or was otherwise

simply unavailable. Defendant attempted numerous 

accommodations but finally concluded that there was 

no sufficiently allergen-free work environment within 

the company in which Plaintiff could perform her job. 

Plaintiff had the duty to propose an objectively reason-

able accommodation. However, Plaintiff simply failed to 

create a genuine issue of material fact as to Defendant’s 

assertions that no such allergen-free work environment 

existed within the company for Plaintiff. Further, Plain-

tiff also did not demonstrate that there were any vacant 

positions in such areas. 

Thus, based on Plaintiff ’s lack of specific proposed 

accommodation, Defendant’s previous attempts to 

accommodate Plaintiff, and Defendant’s conclusion that 

it did not have a position in the company that satisfied 

Plaintiff ’s vague restrictions, there is no genuine issue of 

material fact that Plaintiff failed to propose or identify 

an objectively reasonable accommodation. Therefore, 

Defendant is entitled to judgment as a matter of law. 

Accordingly, w e AFFIRM.    

   Case Questions 
1. Do you believe the employer made a good-faith effort 

to reasonably accommodate the employee?  

2. What do you think about the possibility of the 

employee working at home, since it did not appear 

she had breathing problems there? What if this caused 

animosity among co-workers who wanted to work at 

home for convenience but could not due to company 

policy?  

3. Cost was not discussed in this opinion, but do you 

think there should be a dollar limit on the price of a 

reasonable accommodation? 
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       Learning Objectives 

 When you finish this chapter, you should be able to: 

LO1     Describe the nature of privacy as a fundamental right. 

 LO2    Explain the three general ways in which privacy is legally protected in 

the United States. 

 LO3    Identify and apply the standard for unreasonable searches and seizures 

under the Fourth Amendment. 

 LO4    Explain the distinctions between the protections for public- and private-

sector privacy protections. 

 LO5    Identify and differentiate the prima facie cases for common-law claims 

of privacy invasions (intrusion into seclusion, public disclosure of private 

facts, publication in a false light, and breach of contract/defamation). 

LO6     Explain the extent to which an employer can legally dictate the off-work 

acts of its employees. 

LO7     Discuss how advances in technology have impacted employee privacy. 

LO8     State the key business justifications for employee monitoring. 

LO9     Explain the most effective means by which to design and to implement a 

technology use policy.  

Chapter 13
The Employee’s Right 
to Privacy and 
Management of Personal 
Information 
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Opening Scenarios

    SCENARIO 1 

 

Scenario
1

Aravinda has been reading in the news

lately of the skyrocketing costs of health 

care, particularly surrounding the HIV

epidemic. She is concerned that her small 

10-employee company would suffer a fi nancial

disaster if one of its workers contracted the virus 

since the company’s insurance costs would increase. 

Therefore, she wants to conduct a confi dential HIV 

test of each present employee and future applicant. 

Aravinda has several concerns. First, what if an indi-

vidual refuses to take the test based on the grounds 

of invasion of privacy? Second, if someone tests 

positive, can Aravinda refuse to hire or can she dis-

charge her or him without violating federal law 

protecting employees with disabilities? Third, how 

can she otherwise protect against rising costs? 

Fourth, if an employee tests negative, but Aravinda 

decides to terminate the employee anyway, is she 

liable for the  appearance  that the employee is HIV-

positive and that Aravinda terminated her or him as 

a consequence of the test results? How can she

ensure that the test results are kept confi dential?  

    SCENARIO 2  

  Abraham, a Realtor, has three children, two 

of whom are in college. In order to earn ex-

tra money to help with college tuition pay-

ments, Abraham (who studied modern dance 

during his college career) fi nds a job dancing in a 

club that caters specifi cally to women. While not ex-

actly erotic dancing (he keeps all of his clothes on), 

it is not ballroom dancing either. Celebrating during 

a bachelorette party, one of the partners of the real 

estate fi rm for which Abraham works catches sight 

of him dancing. When he arrives at the offi ce the 

next day, she calls him into her offi ce and orders 

him to quit his night job. She claims that both cli-

ents and potential clients might see him there and 

he would lose all credibility as a Realtor. Does she 

have a right to require Abraham to do this as a con-

dition of future employment? (Presume that he is 

an employee and not an independent contractor.) 

    SCENARIO 3 

 Solange receives a “spam” e-mail asking 

her to go look at a certain Web site. Since 

she does not know who it is from or why 

she is receiving it, she clicks on the link and 

fi nds herself at a Web site devoted to XXX-rated 

videos. She is so perturbed by this occurrence that 

she spends a few moments looking around the Web 

site trying to fi nd its site administrator. She intends 

to send off a message to the administrator asking 

this person not to send her any more junk mail. 

After searching for several minutes with no luck, she 

leaves the Web site and goes back to reading her 

e-mail. A few days later, she is called into her man-

ager’s offi ce and reprimanded for using employer-

owned computer equipment for personal interests 

such as this XXX-rated video site. It seems that her 

manager was using a program that alerted him 

any time an employee perused certain inappropri-

ate Web sites. She tries to explain, but leaves with 

a written reprimand in her hand and a copy in her 

fi les. She is furious, not only at her manager’s un-

willingness to understand, but also at the invasion 

of her privacy posed by this computer monitoring. 

Does her employer have a right to monitor her com-

puter use in this way?   

Scenario
2

Scenario
3

      Are There Guarantees in Life? 

Privacy is a surprisingly vague and disputed value in contemporary society. With 

the tremendous increase in computer technology in recent decades, calls for 

greater protection of privacy have increased. Yet, there is widespread confusion 

concerning the nature, extent, and value of privacy. Philosophers have argued that 

our society cannot maintain its core values without simultaneously guarantee-

ing the privacy of the individual. Edward Bloustein writes that “an individual 

deprived of privacy merges with the mass. His opinions, being public, tend never 
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to be different; his aspirations, being known, tend always to be conventionally 

accepted ones; his feelings, being openly exhibited, tend to lose their quality of 

unique personal warmth and to become the feelings of every man. Such a being, 

although sentient, is fungible; he is not an individual.”  1

Recent inventions and business methods call attention to the next step that 

must be taken for the protection of the person and for securing to the individual 

what Judge Cooley calls the right “to be let alone.” Instantaneous photographs and 

newspaper enterprises have invaded the sacred precincts of private and domestic 

life, and numerous mechanical devices threaten to make good the prediction that 

“what is whispered in the closet shall be proclaimed from the house-tops.”  2

   The concept of privacy as a fundamental right is certainly not limited to the 

United States or even Western culture. Privacy is protected in the Qur’an  3   and was 

recognized by Mohammed.  4   Ancient Greece already had laws protecting privacy, 

and the Jewish Talmud considers privacy an aspect of one’s sanctity, providing 

rules for protecting one’s home. In fact, the Talmud contains reference to “harm 

caused by seeing” (  ) when one intrudes upon another. 

But do employees actually have a “fundamental right to privacy” as many 

believe? The answer to this question is not as easy as one might presume, given 

the wide recognition of employee rights in the workplace. The right to privacy 

may not be as fundamental as employees generally believe it to be, which makes 

it all the more important in these days of advancing information technology. 

Computer technology, though largely beneficial, can have a negative effect on 

employees if the easily obtained information is misused, incorrect, or misleading.

Employers now have a greater capacity to invade an employee’s privacy than ever 

before. Among other devices, there are chairs that can sense and record the time an 

employee spends at his or her desk, computer programs that measure employees’ 

computer keystrokes to ensure they are as productive as they should be, phones 

that monitor employees’ phone calls, and policies related to workplace commu-

nication to make sure all communications are work-related. Monitoring is only 

increasing in power, ability, and frequency. Sales of computer monitoring and 

surveillance software have increased almost 500 percent to $622 million in 2006.  5

But perhaps there is presently a greater employer need for seemingly private infor-

mation, with more than 75 percent of 14.8 million drug users in the United States 

employed.  6   Drug use in American industry costs employers approximately $82 

billion per year in overall productivity due to absenteeism and attrition; theft of 

employer property by employees is estimated at $10 billion per year; and failure 

to perform an intensive reference and background check of an applicant may cost 

the employer enormous amounts in litigation fees defending claims of negligent 

hiring, easily outweighing the cost of a drug test, usually less than $50. In this 

time of increased competition in the global marketplace, each employee becomes 

all the more crucial to the workings of the company. An employer has a justified 

basis for attempting to choose the most appropriate and qualified person for the 

job; the means by which the employer obtains that information, however, may be 

suspect.

LO1LO1
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The right to privacy is not only balanced with the arguably legitimate inter-

ests of the employer but also with the employer’s responsibility to    the 

employees’ personal information. A 2007 study of more than 800 North American 

privacy and security professionals reported that there is a strong likelihood of a 

security breach relating to personally identifiable information. In fact, 85 percent 

of those responding had experienced or observed a security breach within the 

past 12 months and 63 percent had experienced multiple breaches during that 

time—between 6 and 20 occurrences.  7

Since erosion of at-will employment was the dominant issue of the 1980s, 

scholars have predicted that privacy will be the main theme for the 1990s and 

beyond. This chapter will address the employee’s rights regarding personal infor-

mation and the employer’s responsibilities regarding that information, as well as 

the employer’s right to find out both job-related and nonrelated personal informa-

tion about its employees. Chapter 3 previously addressed other issues regarding 

the legality of information gathering through testing procedures. This chapter will 

not address issues relating to consumer privacy since they fall outside the scope 

of the chapter’s and the text’s primary focus.  

   Background 
   There are three ways in which privacy may be legally protected: by the Constitu-

tion (federal or state), by federal and/or state statutes, and by the common law. The 

U.S. Constitution does not actually speak of privacy, but privacy has been inferred 

as a necessary adjunct of other constitutional rights we hold. The right to privacy 

was first recognized by the Supreme Court in     8   when the 

Court held that a Connecticut statute restricting a married couple’s use of birth 

control devices unconstitutionally infringed on the right to marital privacy. 

The Court held a constitutional guarantee of various zones of privacy as a part 

of the    fundamental rights    guaranteed by the Constitution, such as the right to 

free speech and the right to be free from unreasonable searches and seizures. The 

latter right is that on which many claims for privacy rights are based; the Court 

has held that under certain circumstances the required disclosure of certain types 

of personal information should be considered an unreasonable search. It has pro-

tected against the mandatory disclosure of personal papers, and it decided in favor 

of the right to make procreation decisions privately. 

While baseless or unjustified intrusions, at first blush, may appear to be com-

pletely abhorrent in our society, proponents of the argument that employers can 

ask whatever they please argue that if an employee does not want to offer a piece 

of information, there is something the employee is trying to hide. For example, 

why would an employee refuse to submit to a drug test if that employee is not 

abusing drugs? Do    private-sector    employers have the right to ask their employ-

ees any question they choose and take adverse employment actions against the 

employee if she or he refuses to answer since they are not necessarily constrained 

by constitutional protections? (See  Exhibit 13.1 , “Myths about Employee Privacy 

Rights.”) 

LO2LO2

fundamental right
A right that is guaran-

teed by the Constitution, 

whether stated or not.

fundamental right
A right that is guaran-

teed by the Constitution, 

whether stated or not.

private sector
That segment of the 

workforce represented 

by private companies 

(companies that are not 

owned or managed by 

the government or one 

of its agencies).

private sector
That segment of the 

workforce represented 

by private companies 

(companies that are not 

owned or managed by 

the government or one 

of its agencies).
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  Exhibit 13.1   MYTHS about Employee Privacy Rights 

    1. Employees have an absolute right to privacy in 

their workplace.  

   2. It is a breach of an employee’s right to privacy 

for an employer to ask with whom the employee 

lives.  

   3. In the private sector, the Constitution protects 

employees’ right to be free from unreasonable 

searches and seizures.  

   4. Without constitutional protection, employees 

in the private sector are left with no protection 

against invasions of privacy.  

   5. Once an employee gives information to an 

employer, the employer may use it for whatever 

purpose it desires.    

Additionally, employees are concerned about the type of information gathered 

in the course of applying for and holding a job. Who has access to that informa-

tion? What information may be deemed “confidential,” and what does that mean 

to the employee? Evidently, employers perceive challenging issues among these 

and others with regard to privacy; as of 2004, there were more than 2,000 chief 

privacy officers (CPOs) in businesses around the world, more than 10 times the 

estimate three years ago.  9

Public Sector Employee Privacy 

  With regard to the    public sector    ,  the Constitution protects individuals from 

wrongful invasions by the state or by anyone acting on behalf of the government. 

The personal privacy of federal, state, and local employees is therefore protected 

from governmental intrusion and excess. As we will see later in this chapter,

private-sector employees are subject to different—and often fewer—protections.

   Constitutional Protection 

For the Fourth Amendment’s protection against unreasonable search and seizure 

to be applicable to a given situation, there must first exist a “search or seizure.” 

The Supreme Court has liberally interpreted “search” to include a wide variety 

of activities such as the retrieval of blood samples and other bodily invasions, 

including urinalyses, as well as the collection of other personal information. One 

might imagine how this umbrella gets wider as technology advances. 

   For the search to violate the Fourth Amendment, that search must be deemed 

unreasonable, unjustified at its inception, and impermissible in scope. You will 

read in the seminal Supreme Court case,        , included at the end 

of the chapter, that a search is justified “at its inception” where the employer has 

reasonable grounds for suspecting that the search will turn up evidence that the 

employee is guilty of work-related misconduct, or where the search is necessary 

for a noninvestigatory work-related purpose such as to retrieve a file. 

public sector
That segment of the 

workforce represented 

by governmental 

employers and govern-

mental agency employ-

ers. In some situations, 

this term may include 

federal contractors.

public sector
That segment of the 

workforce represented 

by governmental 

employers and govern-

mental agency employ-

ers. In some situations, 

this term may include 

federal contractors.

LO3LO3

Case1Case1
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It is critical to review the    case to understand both the fundamental 

basis of public-sector search and seizure law as it applies to the workplace as well 

as much of current case law today. The Court held that a search is permissible in 

scope where “the measures adopted are reasonably related to the objectives of the 

search and not excessively intrusive in light of . . . the nature of the misconduct 

being investigated.” 

Generally, all searches that are conducted without a judicially issued warrant 

based on a finding of reasonable cause are held to be per se unreasonable. But 

there are several exceptions to this rule, including searches that happen as part 

of an arrest, some automobile searches, pat-down searches with probable cause 

to believe the subject is armed, and administrative searches of certain regulated 

industries.

One example of an exception occurred in  10   where the 

Supreme Court held that a drug-related urine test of jockeys without a warrant 

was acceptable because it satisfied the court’s two-pronged test. The Court held 

that (1) where there is a strong state interest in conducting the unannounced war-

rantless search and (2) where the pervasive regulation of the industry reduces 

the expectation of privacy, the search does not violate the Fourth Amendment.

Similarly, in     11   decided three 

years after   the Court again addressed the question of whether cer-

tain forms of drug and alcohol testing violate the Fourth Amendment. While this 

case is discussed in this text in connection with testing, it is relevant here for the 

Court’s analysis of the privacy right challenged. In    the defendant justified 

testing railway workers based on safety concerns: “to prevent accidents and casu-

alties in railroad operations that result from impairment of employees by alcohol 

or drugs.” The Court held that “[t]he Government’s interest in regulating the con-

duct of railroad employees to ensure safety, like its supervision of probationers 

or regulated industries, or its operation of a government office, school, or prison, 

likewise presents ‘special needs’ beyond normal law enforcement that may justify 

departures from the usual warrant and probable-cause requirements.” 

It was clear to the Court that the governmental interest in ensuring the safety 

of the traveling public and of the employees themselves “plainly justifies prohib-

iting covered employees from using alcohol or drugs on duty, or while subject 

to being called for duty.” The issue then for the Court was whether the means 

by which the defendant monitored compliance with this prohibition justified the 

privacy intrusion absent a warrant or individualized suspicion. In reviewing the 

justification, the Court focused on the fact that permission to dispense with war-

rants is strongest where “the burden of obtaining a warrant is likely to frustrate 

the governmental purpose behind the search,” and recognized that “alcohol and 

other drugs are eliminated from the bloodstream at a constant rate and blood and 

breath samples taken to measure whether these substances were in the blood-

stream when a triggering event occurred must be obtained as soon as possible.” 

In addition, the Court noted that the railway workers’ expectations of privacy in 

this industry are diminished given its high scrutiny through regulation to ensure 

safety. The Court therefore concluded that the railway’s compelling interests 
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outweigh privacy concerns since the proposed testing “is not an undue infringe-

ment on the justifiable expectations of privacy of covered employees.” Consider 

the possible implications of this and related decisions on genetic testing in gov-

ernmental workplaces or in employment in heavily regulated industries such as 

that involved in  

 Finally, the employer may wish to conduct a search of employee lockers. Would 

this be acceptable? Under what circumstances is an employer allowed to conduct 

searches? A search may constitute an invasion of privacy, depending on the nature of 

the employer and the purpose of the search. The unreasonableness of a search is deter-

mined by balancing the extent of the invasion and the extent to which the employee 

should expect to have privacy in this area against the employer’s interest in the security 

of its workplace, the productivity of its workers, and other job-related concerns. 

Prior to any search of employer-owned property, such as desks or lockers, 

employees should be given formal written notice of the intent to search without 

their consent. Where the employer intends to search personal effects such as purses 

or wallets, employees should be forewarned, consent should be obtained prior to 

the search, and employees should be made well aware of the procedures involved.  12

Consent is recommended under these circumstances because an employee has a 

greater expectation of privacy in those personal areas. These rights are significantly 

diminished where the employer is not restrained by constitutional protections. 

In an interesting combination of private/public workplace rights, the Ninth

Circuit addressed these issues in the 2007 case, 13   In that 

case, Ziegler worked for a private company that had a clear policy in technology 

use. It explained that equipment and software were company-owned, to be used 

for business purposes only, and that employees’ e-mails would be constantly mon-

itored. The FBI received a complaint from the firm’s Internet provider that Ziegler 

had accessed child pornography from a company computer and requested access 

to his computer.  14   The employer consented to the request. The court held that the 

  had the right to consent to the search because the computer was work-

place property and the contents of Ziegler’s hard drive were work-related items 

that contained business information and that were provided to, or created by, the 

employee in the context of a business relationship. Ziegler’s downloading of per-

sonal items (pornography) did not destroy the employer’s common authority over 

the computer given the company’s policies that  

two key components 

necessary to the reasonable expectation element in any employment context.  15

When an employee is detained during a search, the employer may have a claim 

for   which is defined as a total restraint on freedom to move 

against the employee’s will, such as keeping an employee in one area of an office. 

The employee need not be “locked” into the confinement to be restrained; but when 

the employee remains free to leave at any time, there is no false imprisonment.  

The Fifth and Fourteenth Amendments also protect a government employee’s 

right to privacy in that the state may not restrict one’s rights unless it is justified. 
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For instance, the Supreme Court has consistently held that everyone has a funda-

mental right to travel, free of government intervention. Where the state attempts 

to infringe on anything that has been determined to be a fundamental right, that 

infringement or restriction is subject to the   of the courts. For the 

restriction to be allowed, the state must show that the restriction is justified by 

a   Moreover, the restriction must be the least intrusive 

alternative available. 

On the other hand, for those interests not deemed by the courts to constitute 

fundamental rights, a state may impose any restrictions that can be shown to be 

  a much more lenient test. 

To determine whether the state may restrict or intrude on an employee’s privacy 

rights, it must first be determined whether the claimed right is fundamental. Two 

tests are used to make this determination. First, the court may look to whether the 

right is “implicit in the concept of ordered liberty, such that neither liberty nor 

justice would exist if [the rights] were sacrificed.” Second is whether the right is 

“deeply rooted in this Nation’s history and tradition.” 

While conception, child rearing, education, and marriage have been held to be 

within the area of privacy protected by the Constitution, other issues have not yet 

been addressed or determined by the Court, including the right to be free from 

mandatory pre-employment medical tests. Moreover, the Court has found  

general right of the individual to be left alone.   

  The Privacy Act of 1974 
Governmental intrusion into the lives of federal employees is also restricted by 

the Privacy Act of 1974. Much of the discussion in the area of employee pri-

vacy is framed by governmental response to the issue, both because of limita-

tions imposed on the government regarding privacy and because of the potential 

for abuse. The Privacy Act of 1974 regulates the release of personal informa-

tion about federal employees by federal agencies. Specifically, but for 11 stated 

exceptions, no federal agency may release information about an employee that 

contains the means for identifying that employee without the employee’s prior 

written consent. (See  Exhibit 13.2 , “Privacy Act of 1974.”) 

There are four basic principles that underlie the Privacy Act:

1. Employees should have access to their own personnel files, and there should 

be some way for them to find out the purposes for which the files are being 

used.

2. There should be some mechanism by which an employee may correct or amend 

an inaccurate record.  

3. The employee should be able to prevent information from being inappropri-

ately revealed or used without her or his consent, unless such disclosure is 

required by law.  

4. The person who is in charge of maintaining the information must ensure that 

the files are not falling into the wrong hands and that the information con-

tained within the files is accurate, reliable, and used for the correct reasons.



668 Part Three 

Exhibit 13.2  Privacy Act of 1974 

PRIVACY ACT OF 1974 

No Agency shall disclose any record which is con-

tained in a system of records by any means of com-

munication to any person, or to another agency, 

except pursuant to a written request by, or with the 

prior written consent of, the individual to whom 

the record pertains, unless disclosure of the record 

would be

     1. To those officers and employees of the agency 

which maintains the record who have a need for 

the record in the performance of their duties.  

    2. Required under section 552 of this title;  (the Free-

dom of Information Act). (Note that this act does 

not apply to “personnel, medical, and similar files 

the disclosure of which would constitute a clearly 

unwarranted invasion of personal privacy.”)   

    3. Or a routine use as defined in subsection (a)(7) 

of this section and described under subsection 

(e)(4)(D) of this section;  (a purpose that is spe-

cifically compatible with the purpose for which 

the information was gathered).   

    4. To the Bureau of the Census for purposes of 

planning or carrying out a census or survey or 

related activity. . . .  

    5. To a recipient who has provided the agency 

with advance adequate written assurance that 

the record will be used solely as a statistical 

research or reporting record, and the record is 

to be transferred in a form that is not individu-

ally identifiable.  

   6. To the National Archives of the United States 

as a record which has sufficient historical or 

other value to warrant its continued preserva-

tion by the United States Government, or for 

evaluation by the Administrator of General 

Services or his designee to determine whether 

the record has such value.  

    7. To another federal agency or to an instrumen-

tality of any government jurisdiction within or 

under the control of the United States for a 

civil or criminal law enforcement activity if the 

activity is authorized by law, and if the head of 

the agency or instrumentality has made a writ-

ten request to the agency which maintains the 

record specifying the particular portion desired 

and the law enforcement activity for which the 

record is sought.  

    8. To a person pursuant to a showing of com-

pelling circumstances affecting the health or 

safety of an individual if upon such disclosure 

notification is transmitted to the last known 

address of such individual.  

    9. To either House of Congress, or, to the extent 

of matter within its jurisdiction, any commit-

tee or subcommittee thereof, any joint com-

mittee or subcommittee of any such joint 

committee.  

   10. To the Comptroller General, or any of his 

authorized representatives, in the course of 

the performance of the duties of the General 

Accounting Office.  

   11. Pursuant to the order of a court of competent 

jurisdiction.          

By affording the employee with these rights, Congress has effectively put the 

right of disclosure of personal information in the hands of the employee, at least 

when none of the 11 specified exceptions applies. 

When one of the Privacy Act exceptions applies, the act dismisses the employee 

consent requirement, which gives the agency total control over the use of the file. 

The right to privacy is not absolute; the extent of protection varies with the extent 

of the intrusion, and the interests of the employee are balanced against the inter-

ests of the employer. Basically, the information requested under either the Privacy 
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Act or the Freedom of Information Act is subject to a balancing test weighing the 

need to know the information against the employee’s privacy interest. 

The Ninth Circuit Court of Appeals has developed guidelines to assist in this 

balancing test. The court directs that the following four factors be looked to in 

reaching a conclusion relating to disclosure:

    1. The individual’s interest in disclosure of the information sought.  

   2. The pub lic i nterest i n di sclosure.  

   3. The degree of invasion of personal privacy.  

   4. Whether there are alternative means of getting the information.    

Critics of the act suggest that it is enormously weakened as a result of one 

particular exemption that allows disclosure for “routine use” compatible with 

the reason the information was originally collected. In addition, certain specific 

agencies are exempted. For instance, in March 2003, the Department of Justice 

exempted the National Crime Information Center, which is a resource for 80,000 

law enforcement agencies. 

The Privacy Act grants employees two options for relief: criminal penalties 

and civil remedies, including damages and injunctive relief. The act also allows 

employees who are adversely affected by an agency’s noncompliance to bring a 

civil suit against the agency in federal court.  

  Privacy Protection Study Commission 
The Privacy Protection Study Commission was formed by Congress with the pur-

pose of studying the possibility of extending the Privacy Act to the private sector. 

In 1977, the commission concluded that the Privacy Act should not be extended 

to private employers but that private-sector employees should be given many new 

privacy protections. The suggested protections required a determination of current 

information-gathering practices and their reasons, a limitation on the information 

that may be collected to what is relevant, a requirement that the employer inform 

its employees to ensure accuracy, and a limitation on the usage of the information 

gathered both internally and externally. 

The commission further found that certain issues demanded federal interven-

tion and, for this reason, recommended that (1) the use of polygraph tests in 

employment-related issues be prohibited; (2) pretext interviews be prohibited; 

(3) the use of arrest or criminal records in employment decisions be prohibited 

except where otherwise allowed or required by law; (4) employers be required 

to use reasonable care in selection of their investigating agencies; and (5) the 

Federal Fair Credit Reporting Act provisions be strengthened. These recom-

mendations have yet to be implemented by Congress, primarily due to private 

employers’ vocal rejection of such an extension of federal law due to the cost of 

the implementation of the recommendations. 

The commission has since established three general policy goals: (1) to attempt 

to create a balance between what an employee will divulge to the recordkeeping 

department and what that employee seeks in return for his or her information; 
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(2) to find a manner by which to ensure fairness to all employees, in that the 

information that has been processed will not be used against them; and (3) to cre-

ate and define rules regarding the type of information that may be disclosed and 

those to whom the information may be given. 

Many large corporations have embraced privacy protection programs on their 

own in accordance with recommendations from the Privacy Commission and in 

anticipation of federal regulation. In light of this advance implementation, the Pri-

vacy Commission recommends that any program guarantee five basic employee 

procedural rights. The list includes

• Notice  

• Authorization  

• Access  

• Correction  

• Confidentiality   

Though the list seems rather specific, the problem lies within the depth and scope 

of each component.  

  Federal Wiretapping—Title III 
 Title III, as amended (particularly by the Electronic Communications Privacy Act 

of 1986, discussed below), is codified at 18 U.S.C. §§ 2510–2521. These stat-

utes provide privacy protection for and govern the interception of oral, wire, and 

electronic communications. Title III covers all telephone communications regard-

less of the medium, except that it does not cover the radio portion of a cordless 

telephone communication that is transmitted between the handset and base unit. 

The law authorizes the interception of oral, wire, and electronic communications 

by investigative and law enforcement officers conducting criminal investigations 

pertaining to serious criminal offenses, or felonies, following the issuance of a 

court order by a judge. The Title III law authorizes the interception of particu-

lar criminal communications related to particular criminal offenses. In short, it 

authorizes the acquisition of evidence of crime. It does not authorize noncrimi-

nal intelligence gathering, nor does it authorize interceptions related to social or 

political views. 

Thirty-seven states have statutes permitting interceptions by state and local law 

enforcement officers for certain types of criminal investigations. All of the state 

statutes are based upon Title III, from which they derive. These statutes must be at 

least as restrictive as Title III, and in fact most are more restrictive in their require-

ments. In describing the legal requirements, we will focus on those of Title III 

since they define the baseline for all wiretaps performed by federal, state, and 

local law enforcement agencies. In recent years, state statutes have been modified 

to keep pace with rapid technological advances in telecommunications. For exam-

ple, New Jersey amended its electronic surveillance statute in 1993 to include cel-

lular telephones, cordless telephones, digital display beepers, fax transmissions, 

computer-to-computer communications, and traces obtained through caller-ID. 
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 Wiretaps are limited to the crimes specified in Title III and state statutes. Most 

wiretaps are large undertakings, requiring a substantial use of resources. In 1992, 

the average cost of installing intercept devices and monitoring communications 

was $46,492. Despite budget constraints and personnel shortages, law enforce-

ment conducts wiretaps as necessary, but obviously, because of staffing and costs, 

judiciously.  

  Electronic Communications Privacy Act (ECPA) 
At first, Title III was created to combat invasion of the government for eavesdrop-

ping in large part due to the Watergate scandal in the 1970s. Originally the fed-

eral statutes targeted government eavesdropping on telephone discussion without 

the consent of the speakers. The federal statute required the government agents 

to obtain a warrant before they could intercept any oral discussions (though in 

2003 no wiretap applications were denied). In late 1986, Congress increased the 

coverage by broadening the range of electronic communications, resulting in the 

ECPA. 

The ECPA covers all forms of digital communications, including transmis-

sions of text and digitalized images, in addition to voice communications on the 

telephone. The law also prohibits unauthorized eavesdropping by all persons and 

businesses, not only the government. However, courts have ruled that “intercep-

tion” applies only to messages in transit and not to messages that have actually 

reached company computers. Therefore, the impact of the EPCA is to punish 

electronic monitoring only by third parties and not by employers. Moreover, the 

ECPA allows interception where consent has been granted. Therefore, a firm that 

secures employee consent to monitoring at the time of hire is immune from ECPA 

liability. Therefore, an employer does not violate the ECPA when it opens and 

reads employee e-mails on its own system.  16

  Private Sector Employee Privacy 

Despite the fact that public and private employers have a similar legitimate need 

for information about applicants and employees to make informed decisions about 

hiring, promotion, security, discipline, and termination, privacy rights in the pri-

vate sector of employment are limited; an employee who is arbitrarily treated, but 

who is without a union or contract is generally left with fewer rights in the private 

sector environment. 

The distinction between the treatment of employees in the private and public 

sectors is one that is created by the constitutional requirement of  as

precedent to its application. The Constitution is a limitation made to curb  

  e xcesses. 

Whether there should be a right to privacy in both the public and the pri-

vate sectors, employers suggest that the employee has three choices when faced 

with objectionable intrusions by employers: quit, comply, or object and risk ter-

mination. Employees argue that they are defenseless because of their economic 
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condition and that their privacy in the private sector is subject to greater abuse 

precisely because there are no protections and the option to quit is unrealistic. 

One explanation offered for the difference between public- and private-sector 

privacy protections is compliance-related costs. The implementation of the Pri-

vacy Act throughout its agencies costs the government relatively little because it 

is conducting self-regulation. 

By contrast, ensuring compliance within the private sector requires adminis-

tration of the compliance and adjudication of violations. The Privacy Protection 

Study Commission found that requiring an employer to change its manner of 

maintaining and using records can drastically increase the cost of operation. 

These costs include the costs of changing employment record-keeping prac-

tices, removing relevant information from employment decisions, and implement-

ing a social policy of employee privacy protection. These costs are not necessarily 

“burdensome” to the employer, however. One study found that protecting the 

rights of employees on a computer system could cost as little as $4 per person. 

Employers’ concern for compliance costs may well be an unrealistic barrier to the 

development of regulations for privacy rights of private-sector employees. 

A second distinction between public- and private-sector employers offered 

to justify different privacy standards is that more stringent regulation is needed 

for government employees because it is common for federal agencies to be over-

zealous in surveillance and information gathering. Private-sector employers, in 

contrast, do not generally have similar resources and, therefore, are unable to 

duplicate these invasive activities.  

   Bases for Right to Privacy in the Private Sector 
Private-sector employers are not bound by constitutional structures. On a state-

by-state basis, however, private-sector employees may be afforded protection 

either by the    common law    or by statute. All but two states provide common-law 

tort claims to protect individual privacy, such as intrusion into seclusion. Various 

torts described below have developed to protect individual solitude, the publica-

tion of private information, and publications that present personal information in 

a false light. (See  Exhibit 13.3 , “U.S. Companies with Operations in Europe Must 

Comply with Data Protection Laws,” for the manner in which privacy protection 

is handled somewhat differently in the European context.) 

State legislatures have responded to the issue of private-sector employee privacy 

in one of four ways:

1. Enacting legislation mirroring federal law regarding the compilation and dis-

semination of information.  

2. Recognizing a constitutional right to privacy under their state constitutions, as 

in California, Illinois, and Arizona. For example, California appellate courts 

have found that employees terminated for refusing to submit to drug tests 

were wrongfully discharged in violation of the state’s constitutional guarantee 

of a right to privacy, which requires employers to demonstrate a compelling

common law
Law made and applied 

by judges, based on 

precedent (prior case 

law).

common law
Law made and applied 

by judges, based on 

precedent (prior case 

law).
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Exhibit 13.3  U.S. Companies with Operations in Europe Must Comply with Data Protection Laws 

 The European Union’s approach to data privacy is 

completely alien to American companies. But, as a 

recent decision from CNIL (Commission Nationale 

de l’Informatique et des Libertés, the French Data 

Protection Authority) makes clear, an American 

company with operations in Europe that does not 

learn how to play by European rules runs a serious 

risk of getting slapped with a hefty fine. 

***
 [T]he European Union’s Directive governing the 

protection of individuals’ personal data and the 

processing of such data mandates that the mem-

ber nations adopt laws that cover  all  “processing” 

(defined to include even collection and storage) of 

data about personally-identifiable individuals. The 

EU Directive includes provisions addressing, among 

other things, limitations on the use of date [sic], 

data accuracy, and data destruction requirements. 

The Directive is not limited to electronic or comput-

erized data, and therefore reaches written, Internet, 

and even oral communications. 

 The EU Directive offers a blueprint for data pri-

vacy laws across Europe but, in any given situation, 

the Directive itself is not legally binding. As to each 

specific data privacy issue arising within Europe, 

the  relevant country’s  local statue [sic] that adopts 

(“transposes”) the Directive will determine data 

privacy rights an[d] responsibilities. 

  The Extraterritorial Reach of the EU’s Data 
Privacy Directive Means That  Any  Company 
with Operations in Europe Must Comply; 
Cross-Border Data Transfer Is Particularly 
Thorny 
 An important aspect of the Directive for businesses 

headquartered outside of Europe, such as in the 

U.S., is the Directive’s extraterritorial reach. The 

Directive specifically prohibits sending personal 

data to any country without a “level of [data] pro-

tection” considered “adequate” by EU standards. 

Significantly, the EU has ruled that the United 

States, with its patchwork of privacy laws, does  not  

possess an adequate level of data protection. 

 The directive authorizes a number of excep-

tions, legally permitting transmission of personal 

data outside of Europe even to a “third country” 

that fails to offer an “adequate level of protection.”  

  Exceptions Permitting Cross-Border Transfers 
of Personal Data 
 The EU recognizes three “transborder data flow 

vehicles”: (i) a company can self-certify with the 

U.S. Department of Commerce that it adheres to 

specified data protection principles (known as the 

“safe harbor” system); (ii) a company can enter 

into “model contracts” with its European subsidiar-

ies, agreeing to abide by mandatory data protec-

tion provisions; or (iii) a company can develop a 

set of “binding corporate rules”—company-drafted 

data protection regulations that apply throughout 

the company, which must be ratified by each EU 

member state’s data protection authority. Failure 

to implement at least one of these methods could 

result in significant liability. 

 Obtaining the data subject’s free, unambigu-

ous consent to transmit his or her data overseas is 

theoretically another permissible way in which to 

transfer data to a country outside the EU—even 

to a country without comparable data protection 

law—provided that the consent specifically lists the 

categories of data and the purposes for the process-

ing outside the EU. Practically speaking, however, 

obtaining consent to legitimize a transfer overseas 

is often not an available alternative for employers; 

in the employment context, because of the imbal-

ance in bargaining power between employer and 

employee, consents may be presumed  not  to have 

been freely given. 

 Also, of course, there is no prohibition against 

transmitting genuinely  anonymized  data out of the 

EU. Where the identity of the data subject is impos-

sible to determine, the data transmission falls out-

side the scope of the directive.  

***

  Source:  Labor & Employment Practice Group, Proskauer 
Rose LLP © 2008. Reprinted with permission. 
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interest in invading an employee’s privacy. In Pennsylvania, a court held that 

a drug test violates that state’s policy against invasions of privacy where the 

methods used do not give due regard to the employee’s privacy or if the test 

results disclose medical information beyond what is necessary. Other states that 

provide constitutional recognition and protection of privacy rights include Ala-

bama, Florida, Hawaii, Louisiana, Montana, South Carolina, and Washington.

However, in all states except California, application of this provision to

private-sector organizations is limited, uncertain, or not included at all.  

3. Protecting employees only in certain areas of employment, such as personnel 

records or the use of credit information.  

4. Leaving private-sector employees to fend for themselves while the federal laws 

and the Constitution afford protection to federal employees and those subject 

to s tate a ction.    

As mentioned above, courts in almost all states have developed case law, the 

“common law,” which identifies certain torts in connection with private-sector 

invasion of privacy. Georgia was the first jurisdiction whose courts recognized 

a common-law right to privacy. As the court explained in     
17   “a right of privacy is derived from natural law, recog-

nized by municipal law, and its existence can be inferred from expressions used 

by commentators and writers on the law as well as judges in decided cases. The 

right of privacy is embraced within the absolute rights of personal security and 

personal liberty.” Though some states rely on statutory protections rather than 

common law, only two states—North Dakota and Wyoming—fail to recognize 

  of the four privacy torts discussed in this chapter.  18   A    tort    is a legal wrong, 

for which the law offers a remedy. The torts of particular interest in this chapter 

include intrusion into solitude or seclusion, the publication of private informa-

tion, and publication that places another in a false light. Defamation also will be 

discussed.

  as used in these torts means not only publishing the informa-

tion in a newspaper or other mass media but generally “bringing it to light” 

or disseminating the information. In addition, the concept of publication is 

defined slightly differently depending on the tort. Truth and absence of malice 

are generally not acceptable defenses by an employer sued for invasion of an 

employee’s privacy. They are acceptable, however, in connection with claims of 

defamation. 

To state a prima facie case for the tort of intrusion into 

seclusion, the plaintiff employee must show that

    • The defendant employer intentionally intruded into a private area.  

   • The plaintiff was entitled to privacy in that area.  

   • The intrusion would be objectionable to a person of reasonable sensitivity.   

tort
Private (civil) wrong 

against a person or her 

or his property.

tort
Private (civil) wrong 

against a person or her 

or his property.

LO5LO5



Chapter Thirteen 675

The intrusion may occur in any number of ways. An employer may

    • Verbally request information as a condition of employment.  

• Require that its employees provide information in other ways such as through 

polygraphs, drug tests, or psychological tests.  

   • Require an annual medical examination.  

   • Ask others personal information about its employees.  

   • Go into private places belonging to the employee.    

Any of these methods may constitute a wrongful invasion where it so invades 

the employee’s private sphere that it would be objectionable to a reasonable 

person. On the other hand, if the employer can articulate a justifying business

purpose for the inquiry/invasion, the conduct is more likely to be deemed 

acceptable. 

In    19   an employee was continually 

sexually harassed by her supervisor, including bothersome telephone calls to 

her home, during which he made lewd comments to her about her personal sex 

life. The sexual harassment evolved into harassment in the workplace, where 

the supervisor verbally abused her in front of her co-workers, kept important

business-related information from her, and refused to include her in meetings. Her 

employer, refusing to take formal action, suggested that she change positions. The 

court determined that the telephone calls were not of a benign nature but, instead, 

were unreasonably intrusive and not normally expected. Further, the harassment 

constituted an intrusion into a sphere from which the employee could reasonably 

exclude the defendant. On these bases, the court found in favor of the employee. 

   In connection with opening scenario 1, Aravinda’s decision in connection with 

the HIV tests may be governed in part by the law relating to employment testing 

as discussed in Chapter 3 and in part by the law relating to disability discrimina-

tion as discussed in Chapter 12 (since HIV is considered a disability under the 

Americans with Disabilities Act). On the other hand, the law relating to intrusion 

into seclusion also would have application here in terms of disclosure of the test 

results. If Aravinda discloses the results to anyone or, through her actions, leads 

someone to a belief about the employee’s HIV status, she might be liable under 

this tort. In addition, it is important to consider that it is highly unlikely that

Aravinda has any right to know any employee’s HIV status as it is unlikely that the 

information would be job-related. (Can you imagine what employment position 

might warrant this type of information? Is HIV status ever considered job-

related?) Consider the application of the prima facie case for intrusion into seclu-

sion as you review  included at the 

end of chapter.   The court in that case considers the nature of a reasonable expec-

tation of privacy, as well as why an employer might wish to intercept e-mails.  

To state a prima facie case for the tort of 

public disclosure of private facts, the plaintiff employee must show that

Scenario
1

Scenario
1

Case2Case2
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    • There was an intentional or negligent public disclosure  

   • Of private matters, and  

• Such disclosure would be objectionable to a reasonable person of ordinary 

sensitivities.    

The information disclosed must not already be publicized in any way, nor can 

it be information the plaintiff has consented to publish. Therefore, in  
20   publication of an employee’s criminal record did not 

constitute public disclosure of private facts because the criminal record did not 

contain private facts; it was information that was already accessible by the public. 

As you shall see, at the end of the chapter, in   the  

case, the publication also must be made public, which 

involves more than mere disclosure to a single third party. The public disclosure 

must be communication either to the public at large or to so many people that the 

matter must be regarded as substantially certain to become one of public knowl-

edge or one of knowledge to a particular public whose knowledge of the private 

facts would be embarrassing to the employee. Therefore, publication to all of the 

employees in a company may be sufficient, while disclosure to a limited number 

of supervisors may not. 

Several states have enacted legislation codifying this common-law doctrine 

under the rubric of “breach of confidentiality.” Connecticut, for instance, has 

passed legislation requiring employers to maintain employee medical records 

separate from other personnel records. Other states have limited an employer’s 

ability to disclose personnel-related information or allowed a cause of action 

where, through the employer’s negligent maintenance of personnel files, inaccu-

rate employee information is communicated to a third party.  

The prima facie case of publication in a false light 

requires that there was a public disclosure of facts that place the employee in a 

false light before the public if the false light would be highly offensive to a rea-

sonable person and the person providing the information had knowledge of or 

recklessly disregarded the falsity or false light of the publication. 

 Voluntary consent to publication of the information constitutes an absolute bar 

to a false-light action. This type of tort differs from defamation, where disclosure 

to even one other person than the employer or employee satisfies the require-

ments. The tort of publicizing someone in a false light requires that the general 

public be given a false image of the employee. In a false-light action, the dam-

age for which the employee is compensated is the inability to be left alone, with 

injury to one’s emotions and mental suffering, while defamation compensates the 

employee for injury to his or her reputation in the public’s perception. 

Note that any of the above claims may be waived by the employee if the 

employee also publishes the information or willingly or knowingly permits it 

to be published. For example, in        21   the 

employee complained of public disclosure of embarrassing private facts, consist-

ing of information relating to a sexual relationship in which she was engaged with 

Case3Case3
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her supervisor. The court held that, where the employee had informed others of 

her actions, she waived her right not to have her supervisor disclose the nature of 

their relationship. 

As with defamation, an exception to this waiver exists in the form of com-

pelled self-publication, where an employer provides the employee with a false 

reason as the basis for termination and the employee is compelled to restate this 

reason when asked by a future employer the basis of departure from the previous 

job. Therefore, where the employer intentionally misstates the basis for the dis-

charge, that employer may be subject to liability for libel because it is aware that 

the employee will be forced to repeat (or “publish”) that reason to others.  

An employee also may contest an invasion of privacy by 

her or his employer on the basis of a breach of contract. The contract may be 

an actual employment contract, collective bargaining agreement, or one found to 

exist because of promises in an employment handbook or a policy manual.  

  refers to defamation in a written document, while  

consists of defamation in an oral statement. Either may occur during the course 

of a reference process. And, while the prima facie case of defamation requires 

a false statement, even a vague statement that casts doubt on the reputation of 

an individual by inference can cause difficulties for an employer if it cannot be 

substantiated.

 The elements of a claim for defamation include

    • False and defamatory words concerning employee,  

   • Negligently or intentionally communicated to a third party without the

employee’s consent (publication), and  

   • Resulting harm to the employee defamed.    

One cautious solution to this problem area is to request that all employees fill 

out an exit interview form that asks, “Do you authorize us to give a reference?” If 

the applicant answers yes, she or he should be asked to sign a release of liability 

for the company. 

Ordinarily defamation arises from someone other than the defamed employee 

making defamatory statements about an employee; but one interesting form of 

defamation has evolved over the past decade where an employee is given a false 

or defamatory reason for her or his discharge. In that case, the employee is the 

one who is forced to publicize it to prospective employers when asked for the 

reason for her or his discharge. These circumstances give rise to a cause of action 

for defamation, termed    because the employee is left 

with no choice but to tell the prospective employer the defamatory reasons for her 

or his discharge. Barring this result, the employee would be forced to fabricate 

reasons different from those given by the former employer and run the risk of 

being reprimanded or terminated for not telling the truth. This cause of action has 

been recognized, however, only in Colorado, Iowa, Minnesota, Connecticut, and 

California. (For a more detailed discussion, see Chapter 3.) 
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An employer may defend against an employee’s claim of defamation by 

establishing the truth of the information communicated. While truth is a com-

plete defense to defamation, it can be difficult to prove without complex paper 

management.

Employers also may be immune from liability for certain types of statement 

because of court-recognized privileges in connection with them. For example, in 

some states, an employer is privileged to make statements, even if defamatory,

where the statement is made in the course of a judicial proceeding or where the 

statement is made in good faith by one who has a legitimate business purpose 

in making the communication (e.g., ex-employer) to one who has a business 

interest in learning the information (e.g., a prospective employer).  22   This privi-

lege would apply where a former employer offers a good-faith reference to an

employee’s prospective employer. (See additional discussion of liability for 

references, below.) “Good faith” means that the employer’s statement, though

defamatory, is not made with malice or ill will toward the employee.      

  Regulation of Employee’s Off-Work Activities 

Employers may regulate the off-work or otherwise private activities of their 

employees where they believe that the off-work conduct affects the employee’s 

performance at the workplace. This legal arena is a challenging one since, in 

the at-will environment, employers can generally impose whatever rules they 

wish. However, as discussed earlier in this chapter, they may then run afoul of 

common-law privacy protections. In addition, some states have enacted legisla-

tion protecting against discrimination on the basis of various off-work acts. For 

instance, New York’s lifestyle discrimination statute prohibits employment deci-

sions or actions based on four categories of off-duty activity: legal recreational 

activities, consumption of legal products, political activities, and membership in 

a union. 

Across the nation, there are other less-broad protections of off-work acts. 

A number of states have enacted protections specifically on the basis of con-

sumption or use of legal products off the job, such as cigarettes.  23   These statutes 

originated from the narrower protection for workers who smoked off-duty. Cur-

rently, abstention from smoking cannot be a condition of employment in at least 

29 states and the District of Columbia (and those states provide antiretaliation 

provisions for employers who violate the prohibition). In fact, instead of simply 

identifying the right to use lawful products outside of work, Rhode Island goes 

further by specifically prohibiting an employer from banning the use of tobacco 

products while not at work. Some states have responded a bit differently. In

Georgia, for instance, certain state workers are charged an additional premium of 

$40 per month in connection with their state-provided health insurance if they or 

a covered family member uses tobacco products. While the policy is based on an 

affirmative response to a simple survey question, any employee who misleads the 

system will lose her or his health coverage for an entire year. The State of Georgia 

is not alone; a survey by the Society for Human Resource Management found 
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that 5 percent of firms charge a similar premium while 32 percent of firms offer 

smoking cessation programs as an alternate means by which to reduce costs. 

 You might be asking yourself, though, how do these firms know? What happens 

if employees    about their habits? Alaska Airlines uses a pre-employment urine 

screening and will not even hire candidates if they are smokers.  24   For an alter-

nate approach, in what might seem like a program destined for problems, Whirl-

pool Corporation had imposed a $500 surcharge on employees who smoked—or 

at least those who admitted to being smokers—based on its increased benefits 

costs. When thirty-nine individuals who had not paid the surcharge, thus claim-

ing to be non-smokers, were observed smoking in the firm’s designated smoking 

areas, they were suspended by Whirlpool for lying. Presumably, they also owed the 

surcharge.  25

On the other hand, the issue of weight is handled slightly differently than smok-

ing. Employers are not prohibited from making employment decisions on the basis 

of weight, as long as they are not in violation of the Americans with Disabilities 

Act (ADA) when they do so (see Chapter 12). The issue depends on whether the 

employee’s weight is evidence of or due to a disability. If so, the employer will 

need to explore whether the worker is otherwise qualified for the position, with or 

without reasonable accommodation, if necessary. If the individual cannot perform 

the essential functions of the position, the employer is not subject to liability for 

reaching an adverse employment decision. However, employers should be cau-

tious in this regard since the ADA also protects workers who are not disabled but 

who are   as being disabled, a category into which someone might fall 

based on her or his weight. 

One recent trend with regard to weight is to offer incentives to encourage 

healthy behavior. Some employers have adopted health plans with significantly 

lower deductibles for individuals who maintain healthier lifestyles (if an employee 

is not obese or does not smoke, and has yearly physicals). In one audacious state-

ment along these lines, a hospital in Indiana has begun to require its employees 

to pay as much as $30 every two weeks unless they meet certain company-

determined weight, cholesterol, and blood-pressure guidelines.  26

Laws that protect against discrimination based on marital status exist in just 

under half of the states. However, though a worker might be protected based on 

marital   she or he is not necessarily protected against adverse action based 

on   to whom she or he is married. For instance, some 

companies might have an antinepotism policy under which an employer refuses 

to hire or terminates a worker based on the spouse working at the same firm, or a 

conflict-of-interest policy under which the employer refuses to hire or terminates 

a worker whose spouse works at a competing firm. 

Since about one-third of workers have dated an office colleague, policies and 

attitudes on workplace dating have the greatest impact.  27   Though only about 

12 percent of workplaces have policies prohibiting workplace dating,  28 a New 

York decision reaffirms the employer’s right to terminate a worker on the basis 

of romantic involvement. In  29

the court held that an employee’s dating relationship with a fellow officer of the
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corporation was not a “recreational activity” within the meaning of a New York 

statute that prohibited employment discrimination for engaging in such recre-

ational activities. The employee contended that, even though “[t]he personal rela-

tionship between plaintiff and Ms. Butler has had no repercussions whatever for 

the professional responsibilities or accomplishments of either” and “Swiss Re . . . 

has no written anti-fraternization or anti-nepotism policy,” he was passed over for 

promotion and then discharged from employment largely because of his dating. 

The court agreed with the employer and found that dating was not a recreational 

activity. 

The majority of states protect against discrimination on the basis of politi-

cal involvement, though states vary on the type and extent of protection. Finally, 

lifestyle discrimination may be unlawful if the imposition of the rule treats one 

protected group differently than another. For instance, as discussed elsewhere, 

if an employer imposes a rule restricting the use of peyote in Native American

rituals that take place during off-work hours, the rule may be suspect and may 

subject the employer to liability. Similarly, the rule may be unlawful if it has a 

disparate impact on a protected group. 

Most statutes or common-law decisions, however, provide for employer 

defenses for those rules that (a) are reasonably and rationally related to the employ-

ment activities of a particular employee, (b) constitute a bona fide occupational 

requirement, or (c) are necessary to avoid a conflict of interest or the appear-

ance of conflict of interest. For example, drug testing in positions that affect the

public safety, such as bus driver, would not constitute an unlawful intrusion 

because the employer’s interest in learning of that information is justified. Where 

the attempted employer control goes beyond the acceptable realm, courts have 

upheld an exception to the employment-at-will doctrine based on public policy 

concerns for personal privacy or, depending on the circumstances, intentional 

infliction of emotional distress.  30

   In connection with opening scenario 2, does Abraham have to quit his night-

time dancing job? Recall that Abraham is an at-will employee, making the answer 

somewhat easier. Since he can be terminated for any reason, as long as it is not a 

wrongful reason, the partner can impose this condition. But consider Abraham’s 

arguments and the ethical, as well as the legal, implications. As long as Abraham 

can show that his dancing truly has no impact on his work (i.e., that the club is 

located in a different town from that of his clientele or that the club has an excel-

lent reputation for beautiful, artistic dancing styles), then he would not have to 

quit his night job. On the other hand, if Abraham’s reputation is soiled by his con-

nection with this club and his boss can show that his work has a negative impact 

on his ability to perform, then she may be justified in her ultimatum. 

In fact, in a case (albeit more extreme) from Arizona, a husband and wife who 

worked as nurses were fired from a hospital after hospital officials learned that 

they ran a pornographic Web site when not at work. The couple explained that 

they engaged in this endeavor in order to save more money for their children’s 

college education. “We thought we could just do this and it really shouldn’t be a 

big deal,” said the husband.  31   Though their dismissal attracted the attention of the 

Scenario
2

Scenario
2
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American Civil Liberties Union for what it considered was at-will gone awry, the 

nurses had no recourse. In another case, a police office was docked three days’ 

pay when his wife posted nude pictures of herself on the Internet as a surprise to 

her husband. However, the pay suspension was justified by the department in that 

case since police officers could arguably be held to a higher standard of conduct 

than average citizens. 

What about the well-intentioned employer who believes that employees who 

smoke cigarettes will benefit from a “no smoking any time, anywhere” policy? 

The employer also may be concerned about the financial impact of disease and 

other health problems related to smoking. The employer may first encounter 

obstacles in applying this policy in the workplace itself: Some states specifically 

prohibit discrimination against smokers in employment. Other states regulate 

smoking in the workplace only in government agencies or public buildings that 

are also workplaces. Of course, there are other states, like California, that prohibit 

smoking in all enclosed places of employment and require employers to warn of 

any toxic substances in the workplace, including tobacco smoke.  32

The problem in enforcement would grow as the employer tries to encour-

age or require employees to quit smoking altogether. How would the employer 

know whether the employees are smoking when not at the workplace? Would the 

employer’s desire to have healthy employees support the intrusion into employees’ 

decisions regarding their own health? Employers who seek to establish an exer-

cise or “healthy eating” program may encounter similar issues. Emphasizing the 

work-related benefits of such a program and limiting its reach to the workplace 

(e.g., creating an exercise room at work where employees may take their breaks 

if they choose) may allow the employer to reach its goal of a healthier workforce. 

For more information about this issue, see  Exhibit 13.4 , “Legal Restrictions on 

Off-Duty Behavior of Private Employee.” 

The     case, provided for your review, explores 

the intersection of an employee’s privacy rights with the employer’s interest in reg-

ulating the working environment, however broadly it defines that scope. As you 

consider the facts of that case, try to put yourself in the place of an employer who 

sincerely strives to create the safest workplace, the most supportive working envi-

ronment, and a sense among its workforce that employees can rely on the employer 

to protect them from external (or  ) threats to their safety. How would 

you foster that environment without excessively regulating off-duty activities 

or unduly invading the private lives of your workers? 

  Employer’s Information-Gathering Process/Justified Use/
Disclosure of Information 

The above discussion focused on the scope of the privacy rights of the employee 

in connection with the dissemination of information. Privacy, however, can be 

invaded not only by a disclosure of specific types of information but also by the 

process by which the information has been obtained. An employer may be liable 

Case4Case4



682 Part Three 

Exhibit 13.4 Legal Restrictions on Off-Duty Behavior of Private Employee

Off-Duty Behavior 
of Private 
Employee Business Justification

State Statutory 
Restrictions on 
Employer Policy

Illicit drug use Concern that worker may come to work impaired, 
jeopardizing the worker’s safety and the safety of 
other workers

Quality of work of impaired worker may affect the 
product or service provided by the company, which, 
in turn, can affect the business’s reputation and 
profitability

Conduct is illegal and
not deserving of legal protection

46 states allow employers 
to test for illicit drugs

Alcohol use Same justifications as applied to those who use 
illicit drugs, except for the issue of legality

40 states allow employers 
to regulate off-duty alcohol 
consumption

Cigarette smoking Smokers increase employer’s healthcare costs and 
affect productivity by missing more work due to 
illness than nonsmokers

22 states allow employers 
to prohibit off-duty use of 
tobacco products

Use of weight 
standards

Same justifications as apply to smokers 49 states allow employers 
to establish weight stan-
dards that do not violate 
the ADA

Dating between 
employees

A romantic relationship between employees may 
affect their productivity

The relationship could lead to sexual harassment 
charges against the employer, especially if one 
employee is a supervisor of the other

Other employees may believe that an involved 
supervisor is showing favoritism and may then feel 
that they are victims of discrimination

48 states allow employers 
to regulate dating between 
employees

Moonlighting Working too many hours may impair worker’s 
productivity

Working for a competitor could jeopardize privacy 
of employer information

48 states allow employers 
to regulate moonlighting

Social relationships 
with employees
of a competitor

Concern that information could be exchanged that 
would cause harm to the business

48 states allow employers 
to regulate

Source: Reprinted with permission from John D. Pearce II and Dennis Kuhn, “The Legal Limits of Employees’ Off-Duty
Privacy Rights,”  Organizational Dynamics  32, no. 4 (2003), pp. 372–83, 376.
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for its   of information gathering, storing, or utilization. Improper gather-

ing of information may constitute an invasion where the process of collection 

constitutes harassment, where improper filing or dissemination of the informa-

tion collected may leave the employer liable for defamation actions, and/or where 

inappropriate use of data for other purposes than those for which the information 

was collected may inflict other harms. 

A final concern is called    and may begin with the voluntary 

transmission of information by an individual for one purpose for which the indi-

vidual consents. For instance, an individual may offer personal information to 

her or his employer without understanding or intending that the employer then 

share more information than required with the Immigration and Naturalization 

Service. Similarly, information gathered during a preemployment physical for 

purposes of appropriate job placement may seem perfectly appropriate to share 

with an employer; but, the employee might have concerns if that information is 

later shared with her or his manager or co-workers for other purposes. 

The collection or retrieval of information may occur in a variety of ways, 

depending on the stage of employment and the needs of the employer. For 

example, an employer may merely make use of the information provided by an 

applicant on her or his application form, or it may telephone prior employers to 

verify the data provided by the applicant. One employer may feel confident in an 

employee’s educational background when she sees the employee’s diplomas hung 

on the office wall, while a different employer may feel the need to contact prior 

educational institutions to verify attendance and actual graduation. On the more 

lenient end of the spectrum, the employer may rest assured that the employee is all 

that he states that he is on the application form, while, in more extreme situations, 

an employer may subject its employees to polygraph analyses and drug tests. 

As is covered extensively in other chapters, employers are limited in the ques-

tions that may be asked of a potential employee. For example, an employer may 

not ask an applicant whether she or he is married or plans to have children, or 

the nature of her or his family’s origin. These questions are likely to violate Title 

VII of the Civil Rights Act; in most cases this is not because the employer should 

not have the information, literally, but instead because an employer is prohibited 

from reaching any employment decision on the basis of their answers. In addition, 

employers are limited in their collection of information through various forms 

of testing, such as polygraphs or medical tests. These are discussed further in 

Chapter 3, but employers are constrained by a business necessity and relatedness 

standard or, in the case of polygraphs, by a requirement of reasonable suspicion. 

With regard to medical information specifically, employer’s decisions are not only 

governed by the Americans with Disabilities Act but also restricted by the Health 

Insurance Portability and Accountability Act (HIPAA) (Public Law 104-191). 

HIPAA stipulates that employers cannot use “protected health information” in 

making employment decisions without prior consent. Protected health informa-

tion includes all medical records or other individually identifiable health informa-

tion. (See  Exhibit 13.5 , “Protecting Workers’ Personal Data.”) 

In connection with the storage of the information collected, employers must 

be careful to ensure that the information is stored in such a manner that it will 
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Exhibit 13.5  Protecting Workers’ Personal Data 

 In 1997, the International Labour Organization 

published a Code of Practice on the Protection of 

Workers’ Personal Data. Though not binding on 

employers, they serve to help codify ethical stan-

dards in connection with the collection and use of 

employee personal information. The code includes, 

among others, the following principles: 

  5. GENERAL PRINCIPLES 

      5.1 Personal data should be processed lawfully 

and fairly, and only for reasons directly rel-

evant to the employment of the worker.  

     5.2 Personal data should, in principle, be used 

only for the purposes for which they were 

originally collected. . . .  

     5.4 Personal data collected in connection with 

technical or organizational measures to 

ensure the security and proper operation of 

automated information systems should not 

be used to control the behavior of workers.  

     5.5 Decisions concerning a worker should not be 

based solely on the automated processing of 

that worker’s personal data.  

     5.6 Personal data collected by electronic moni-

toring should not be the only factors in evalu-

ating worker performance. . . .  

     5.8 Workers and their representatives should be 

kept informed of any data collection process, 

the rules that govern that process, and their 

rights. . . .  

   5.10 The processing of personal data should not 

have the effect of unlawfully discriminating in 

employment or occupation. . . .  

   5.13 Workers may not waive their privacy rights.    

  6. COLLECTION OF PERSONAL DATA 

      6.1 All personal data should, in principle, be 

obtained from the individual worker.  

     6.2 If it is necessary to collect personal data from 

third parties, the worker should be informed 

in advance, and give explicit consent. The 

employer should indicate the purposes of 

the processing, the sources and means the 

employer intends to use, as well as the type of 

data to be gathered, and the consequences, 

if any, of refusing consent. . .   .

     6.5 An employer should not collect personal data 

concerning a worker’s sex life; political, reli-

gious, or other beliefs; or criminal convictions. 

In exceptional circumstances, an employer 

may collect personal data concerning those 

in named areas above if the data are directly 

relevant to an employment decision and in 

conformity with national legislation.  

     6.6 Employers should not collect personal data 

concerning the worker’s membership in a 

workers’ organization or the worker’s trade 

union activities, unless obliged or allowed to 

do so by law or a collective agreement.  

     6.7 Medical personal data should not be collected 

except in conformity with national legislation, 

medical confidentiality and the general prin-

ciples of occupational health and safety, and 

only as needed to determine whether the 

worker is fit for a particular employment; to 

fulfill the requirements of occupational health 

and safety; and to determine entitlement to, 

and to grant, social benefits. . . .  

   6.10 Polygraphs, truth-verification equipment or 

any other similar testing procedure should 

not be used.  

   6.11 Personality tests or similar testing procedures 

should be consistent with the provisions 

of this code, provided that the worker may 

object to the testing.  

   6.12 Genetic screening should be prohibited 

or limited to cases explicitly authorized by 

national legislation.  

   6.13 Drug testing should be undertaken only in 

conformity with national law and practice or 

international standards.    

  11. INDIVIDUAL RIGHTS 

    11.1 Workers should have the right to be regularly 

notified of the personal data held about them 

and the processing of that personal data.  
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   11.2 Workers should have access to all their personal 

data, irrespective of whether the personal data 

are processed by automated systems or are 

kept in a particular manual file regarding the 

individual worker or in any other file which 

includes workers’ personal data.  

   11.3 The workers’ right to know about the process-

ing of their personal data should include the 

right to examine and obtain a copy of any 

records to the extent that the data contained 

in the record includes that worker’s personal 

data. . . .  

   11.9 Workers should have the right to demand 

that incorrect or incomplete personal data, 

   and personal data processed inconsistently 

with the provisions of this code, be deleted 

or rectified. . .   .

  11.11  If the employer refuses to correct the per-

sonal data, the worker should be entitled 

to place a statement on or with the record 

setting out the reasons for that worker’s dis-

agreement. Any subsequent use of the per-

sonal data should include the information 

that the personal data are disputed and the 

worker’s statement.  

not fall into the “wrong” hands. If an improper party has access to the personal 

information, the employer, again, may be subject to a defamation action by the 

employee based on the wrongful invasion of her personal affairs, as discussed 

above. In today’s world of advanced computer data storage, new issues arise 

that have not been previously litigated. For instance, where an item is stored in a

computer, it is crucial either to close the file to all but those who have a cor-

rect entry code or to delete private information. Access to computer terminals 

throughout an office creates a problem concerning the dissemination of the

private information and the control of access. 

The employer offering the reference is responsible for its dissemination only 

to appropriate parties. A fax machine or postcard would be unacceptable means 

of transmitting a reference since this would allow access by innumerable others. 

Similarly, an employer may get caught wrongfully disclosing information to an 

inappropriate individual in the case of the telephone reference. Failure to confirm 

the identity of the caller and purpose of the call may allow disclosure to one who 

otherwise should have no access to this information.  

   Electronic Monitoring or Surveillance of Employee 
Activities 
The ACLU reports that the number of people subject to surveillance in the work-

place rose from 8 million in 1991 to more than 30 million in 1997.  33   With the 

dramatic increase in the use of technology in the workplace, several issues have 

recently developed surrounding the use of e-mail and the Internet. Many state 

and district courts have dealt with the issues differently or have not faced them 

at all. On the other hand, 84 percent of companies surveyed for a 2005 report 

have written policies concerning e-mail use; 81 percent have Internet use policies; 

23 percent have policies regarding personal postings on corporate blogs; and 15–20 
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percent have policies that discuss the use of personal blogs on company time.  34

In fact, almost 10 percent of firms have fired employees for violating blogging 

policies.35

Though, at first blush, blogs might seem an innocent environment in which 

employees can vent comments regarding their employment situation, imagine the 

impact of a viral message when placed on the Web and then allowed to have the 

exponential impact experienced by some blogs. Since it is estimated that blog 

readership is in the millions,  36   corporate reputations are at stake and legal conse-

quences can be severe; 26 percent of firms in 2007 were affected by the exposure 

of sensitive or embarrassing information via the Internet of e-mail.  37   In one situ-

ation, a Google employee compared the firm’s health plan to Microsoft’s, and it 

did not fare too well. He also blogged about how the company’s provision of free 

food was merely an incentive to work through the dinner hour. The employee was 

subsequently terminated. The term to be “dooced” refers to have lost one’s job as 

a result of one’s Web site.  38   Consider the challenges involved in the implementa-

tion of a company-wide blogging policy, as discussed in  Exhibit 13.6 , “Bloggers 

Beware: New Rules for CBC Employees.” 

    Of course, little did anyone anticipate what dilemmas would arise as a result 

of advances in technology over the past few decades. Who would have thought 

that one might begin her or his workday by placing a hand on a scanner to con-

firm one’s identity and time of arrival at work  39   or that location-based technolo-

gies would allow employers to know an employee’s whereabouts at all times?  40

Notwithstanding issues in connection with production, marketing, finance, and 

other areas of a firm’s operations, we now have countless issues that intersect law 

and ethics with which we were never before confronted. For instance, consider the 

implications of new technology on the following areas:

    • Monitoring usage.  

   • Managing employee and employer expectations.  

   • Distinguishing between work use and personal use of technology.  

   • Managing flextime.  

   • Maintaining a virtual workplace.  

   • Protecting against medical concerns for telecommuters.  

   • Managing/balancing privacy interests.  

   • Monitoring the use of the Web to spread information and misinformation.  

   • Managing fair use/disclosure.  

   • Responding to accessibility issues related to the digital divide.  

   • Managing temporary workforces.  

   • Adapting to stress and changing systems.  

   • Managing liability issues.  

   • Maintaining proprietary information.  

   • Measuring performance.    

LO7LO7
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  Exhibit 13.6   Bloggers Beware: New Rules for CBC Employees 

  My name is Chris MacDonald, and I work for the 

Canadian Broadcasting Corporation.  OK, that sec-

ond part isn’t true, but if it were, I might not be 

allowed to write this blog, or at least I wouldn’t be 

allowed to tell you who I work for, according to a 

new “guideline” issued by the CBC’s management. 

(CBC managers have asserted that it’s a guide-

line, not a policy. As far as most of the concerns 

about the document are concerned, it’s a spurious 

distinction.) 

 The document is not publicly available—in 

fact, it hasn’t been officially distributed within the 

CBC yet—but it got leaked internally, and lots of 

CBC employees have seen it. It caught CBC-based

bloggers off-guard; despite the fact that several 

of them had proactively written their own set of 

 voluntary guidelines  a few years ago, they weren’t 

included or consulted in the process of devising the 

new official guideline. 

 According to the  InsideCBC  blog (an official, 

sanctioned, insider’s blog), the new policy applies 

to a CBC employee’s personal blog “if the content 

clearly associates them with CBC/Radio-Canada.” 

 Among the requirements of the guideline/

policy:

    • Bloggers are “expected to behave in a way that 

is consistent with our journalistic philosophy, 

editorial values and corporate policies.”  

   • “[T]he blog cannot advocate for a group or a 

cause, or express partisan political opinion. 

It should also avoid controversial subjects or 

contain material that could bring CBC/Radio-

Canada into disrepute.”  

   • To start and maintain a blog of this kind, you 

need your supervisor’s approval.    

 Note, also, that the guideline/policy applies to 

 all  employees, not just to journalists (whose blogs 

might reasonably be mistaken for news) or to

marquee on-air personalities. 

 The guideline has caused a stir among CBC-

employee-bloggers and beyond. 

 A lot of objections have already been raised 

in the Comments section of the  InsideCBC  blog. 

And while some elements of the document seem 

unproblematic and even constructive, I see a cou-

ple of  types  of problems with it. One has to do with 

content. The other has to do with process. 

  Content: 
 There are clearly a number of elements of the 

guideline/policy that are either unclear or unenforce-

able or both. For example, the stipulation that it 

applies to blogs “if the content clearly associates 

them with CBC/Radio-Canada.” Several commen-

tators have pointed out that there are lots of ways, 

intentional and unintentional, that a blog could 

associate itself with the CBC. The blogger might 

self-identify as a CBC employee, or merely imply 

or even just let slip that she or he is an employee. 

In terms of specific requirements, the one that has 

most angered those involved is the stipulation that 

employees must seek their supervisors’  permission  

to write a  personal  blog. This seems on the face of 

it a pretty serious restriction on freedom of speech. 

Maybe (maybe) CBC has the right to make that 

stipulation as a matter of employment contract, 

but having a right to do so doesn’t make it appro-

priate, or wise, to exercise that right.  

  Process: 
 It’s pretty bad that bloggers at the CBC were 

caught off-guard by this guideline/policy, for at 

least 3 reasons

    1) For policies and codes of all kinds, buy-in is cru-

cial. Given how difficult this policy will be to 

enforce (i.e., very) it’s utterly essential that the 

people to be governed by it accept it as legiti-

mate and wise. Oops.  

   2) The CBC employees with blogs are a pretty 

smart bunch, who have thought a fair bit about 

what their obligations are. And, just through 

experience, they understand blogging better 

than anyone in CBC’s editorial offices is going 

to. What a shame not to draw on that knowl-

edge and experience. Serious error.  

   3) By drafting a document that doesn’t reflect, 

acknowledge, or draw upon the bloggers’ own 

 manifesto,  CBC management is neglecting the 

fact that some of their very bright employees 
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In order to better understand the impact of new technology on these segments 

of our working environment, it is critical to comprehend the nature of that tech-

nology and its capabilities. For instance, while you might expect that location-

based technologies such as a radio frequency identification device (RFID) might 

be used to track the activities of an employee to be sure that she or he is not slack-

ing off, the attorney general in Mexico implanted the tiny devices under the skin 

of some of his workers in order to more effectively track them in case they were 

kidnapped because of their line of work.  41

Though seemingly monumental on the surface, advances in the information-

gathering abilities of these technologies are actually merely geometric rather than 

exponential. Employers have always gathered information about their employees; 

the only element that has changed in recent decades is how that information is 

collected rather than the values that underlay the decision to do so. 

 For instance, Milton Hershey of Hershey’s Chocolate used to tour Hershey, 

Pennsylvania, to see how well his employees maintained their homes. He hired 

detectives to spy on Hershey Park dwellers in order to learn who threw trash on 

its lawns. Henry Ford used to condition wages on his workers’ good behavior  

  maintaining a Sociological Department of 150 inspectors to keep 

tabs on workers. Technology, therefore, does not present us with new value judg-

ments but, instead, simply presents new ways to gather the information on which 

to base them. Sorting through these issues is challenging nevertheless. Consider 

the impact of September 11, 2001, on an employer’s decision to share personal 

 Exhibit 13.6  Continued

have expected considerable effort on the very 

issue they’re now seeking to regulate. At very 

least that seems disrespectful.    

 Now that the errors have been made, the seri-

ous ethics & leadership challenge lies in whether 

& how CBC managers can recover. “Recovery” 

here means ending up with a policy that is clear 

and enforceable, and retaining some semblance of 

moral authority in the eyes of their employees. 

--------------------------------------------------------------------

 Disclosure of potential bias: I’ve got a  friend  among 

the CBC-employee-bloggers affected by this new 

guideline/policy.  

--------------------------------------------------------------------

  Update 
 According to  [an]  update, the document referred 

to above was “only a proposed early draft.” (Note 

that “proposed” doesn’t make sense there: either 

it was a draft, or it wasn’t.) Also according to the 

update, “There are currently no specific corporate 

policies in effect relating directly to blogging.” 

(This update is brought to you by the nice Media 

Relations and Issues Management people at CBC, 

who asked me to correct the above posting.) 

   Source:  Christopher MacDonald, “Bloggers Beware: New 
Rules for CBC Employees,” August 6, 2007,  http://www
.businessethics.ca/blog/2007/08/bloggers-beware-new-
rules-for-cbc.html.  © Christopher MacDonald, reprinted 
with permission  .

 Author’s note: The blog that includes the text of the CBC 
update mentioned above also includes the original text 
of the introduction to the blogging policy that indicates 
nowhere that the document contained “proposed” guide-
lines. Instead, it said, “[a]ttached are personal blogging 
guidelines the Editor in Chief’s office distributed a while 
back.” 
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employee information with law enforcement. Private firms may be more willing 

today to share private information than they would have been previously. Con-

sider more specifically the issues raised above and the implications of technology 

on some of these traditional workplace challenges:

• Technology allows for in-home offices, raising issues of safety as well as 

privacy concerns; there are now more than 15.7 million U.S. telecommuters. 

(Efforts by OSHA in the late 1990s to impose workplace safety standards on 

home offices received huge flack!)  

• Technology allows for greater invasions by the employer but also allows for 

additional misdeeds by employees.  

   • Technology blurs the lines between personal and professional lives.  

• Technology allows employers to ask more of each employee—each is capable 

of much greater production.  

   • What constitutes a “workday”? When is enough enough?  

• Should the ability to find something out make it relevant (e.g., off-work 

activities)?  

• Many of the new technologies (e-mail, voice mail) allow for faceless 

communication.

• Research has shown that excessive exertion of power and authority over 

employees may actually lead to insecurity, feelings of being overwhelmed and 

powerless, and doubts about worthiness.  42

“The psychological impact of constant observation is serious and represents a major 

assault on the ethical rights of workers. Furthermore, productivity may also be com-

promised as a by-product of the growth of surveillance in the workplace.”  43

Consider the following overview of the implications of the technology econ-

omy as reported in the issued by the Interna-

tional Labour Office: 

 More and more, boundaries are dissolving between leisure and working time, the 

place of work and place of residence, learning and working. . . . Wherever catego-

ries such as working time, working location, performance at work and jobs become 

blurred, the result is the deterioration of the foundations of our edifice of agree-

ments, norms, rules, laws, organizational forms, structures and institutions, all of 

which have a stronger influence on our behavioral patterns and systems of values 

than we are aware.  44

 Finally, intrusions may come from unexpected arenas. For instance, while 

employees perhaps are concerned about their rights with regard to employer mon-

itoring in the workplace, they might contemplate the possibility of informal intru-

sions such as from their colleagues rather than their supervisors. In a 2007 survey 

of information technology employees, a security vendor found that one-third of 

200 respondents admitted to having used their administrative passwords in order 

to access confidential employee information including compensation information.
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One of the survey respondents was quoted as saying, “Why does it surprise you 

that so many of us snoop around your files? Wouldn’t you if you had secret 

access to anything you can get your hands on?”  45   Unfortunately, this same survey 

reported that access continued long after many of these respondents had left their 

employers. Further exploration into the subject only uncovers greater vulnerabili-

ties. In a much larger survey of more than 16,000 IT practitioners, almost two-

thirds reported that they had intruded into another employee’s personal computer 

without permission, and this number includes one-third of respondents who were 

at the manager level or above!  

  Forms of Monitoring 
Monitoring in the workplace can take several forms and occurs for numerous 

reasons. Privacy scholar Colin Bennett identifies four types of surveillance that 

can specifically impact workers.  46   The first is    in which 

information is uncovered by mistake. This occurred, for example, when Microsoft 

discovered that expired Hotmail accounts retained buddy lists, which were then 

shared with new subscribers who were given those accounts’ e-mail addresses. In 

the workplace, a glitch could occur when a technician checks to see if a comput-

er’s hard drive has been erased by the previous user for use by someone else. That 

technician might notice inappropriate content on the hard drive. A similar circum-

stance arose when the dean of Harvard’s Divinity School asked a Harvard infor-

mation management technician to do some work on his Harvard-owned laptop. 

The technician found inappropriate pornographic materials, and the media frenzy 

that erupted has only recently subsided. Oddly enough, the CFO of Mesa Air-

lines   himself with pornography in a different case where he was accused 

of deleting company information to an ongoing lawsuit from three computers. 

Instead, he claimed, he was simply trying to delete files of pornography he had 

downloaded and that he thought might embarrass him. Funny how our concepts 

of the “lesser evil” shift, depending on the nature of the harm done.  47

In another example of a glitch or mistake, cheating by a worker in a govern-

ment agency was discovered when the worker left a copy of a stolen promotion 

exam in the copying machine. Such glitches may uncover violations of a usage 

policy even when no systematic monitoring is being conducted. 

Bennett’s second form of surveillance is    This occurs 

when the default setting is “monitor,” whereby all information that is sent through 

a system is caught and cataloged. An example of this type of monitoring would 

be the “Cue Cat.” A Cue Cat is a mouse-like device that was sent to subscrib-

ers of certain magazines. They were told that they could scan bar codes in the 

magazine in order to gather more information on the accompanying topics later 

through their computers. What these users were not told was that each Cue Cat 

was individually coded to send subscriber information along with the information 

request. Therefore, the publishers or advertisers were able to surreptitiously col-

lect data from anyone who used the device at all times. In the workplace, surveil-

lance by default occurs when there is a video camera recording every transaction 

or activity by default, rather than recording only specific activities. Though they 
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did not repeat the question on subsequent surveys, the American Management 

Association reports that 75 percent of firms surveyed in 2001 regularly record 

their employees’ e-mail transmissions by means of a default setting.  48

The third form of monitoring is    where the entire pur-

pose of the technology is to collect information and, generally, the user is aware 

of this purpose. Supermarkets often trade discounts on products in exchange for 

an individual’s personal information on the application form for the encoded key 

chain device that allows the discount. The shopper is fully aware of the exchange 

when the information is collected, and the entire purpose of the key chain device 

is to provide information to the store. Often customer service representatives will 

be notified by an audible “beep” on the telephone that they are being monitored, 

and they understand that this monitoring will have implications for their perfor-

mance evaluations. Another type of surveillance by design occurs when firms 

conduct either random or periodic keyword searches of e-mail or other transmis-

sions. One-fourth of firms surveyed by the American Management Association 

reported that they perform keyword searches, generally seeking sexual or scato-

logical language to protect themselves from later liability.  49

  exists where the employer maintains employee 

information in a database or some other list. Bennett refers to this form of surveil-

lance as gathering information that could be sold or acquired, such as employee 

personal information from application forms. 

Much of the monitoring that occurs today in American firms is surveillance by 

design or by default. For instance, an e-mail program that systematically sorts and 

saves all e-mail that contains certain terms (such as those used in a job search or 

those that might be considered sexually harassing) would constitute surveillance 

by default. A monitoring program that tracks Internet accesses and blocks inap-

propriate Web sites would be surveillance by design.  

  How Does Monitoring Work? 
Advances in information-gathering technology have allowed monitoring to an 

extent that was never before possible. Worldwide sales of monitoring technology 

are estimated at $140 million annually.  50   One example of this new technology is 

Raytheon’s Silentrunner, which allows firms to track everything that occurs on 

a network, including not only e-mail but also instant messaging (“IM,” one of 

the ways employees thought they had foiled e-mail monitoring).  51   Approximately 

11 million people in the United States use IM at work.  52   While some firms may 

encourage its use since it can cut down on travel, in-person meeting, and confer-

ence call expenses, IM also poses a significant risk since there is no built-in secu-

rity measure in IM systems. 

Other products called location-based monitoring services allow trucking firms 

to track their vehicles across the nation using global positioning  53   or allow man-

agers to test a worker’s honesty by using a truth-telling monitor during telephone 

calls.54   The most prevalent Internet-monitoring product in the United States is 

Websense, with 8.25 million users worldwide. While Websense merely  cer-

tain Web sites, Websense Reporter, an add-on, records all Web accesses—not only 
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attempted accesses blocked by Websense but also all nonprohibited Web surf-

ing (70 percent of Websense’s customers install Reporter). MIMEsweeper is the 

most used e-mail monitoring system in the United States, with 6,000 corporate 

customers and over 6 million ultimate users worldwide. In a less-publicized form 

of monitoring, SWS Security offers a product that allows managers to track the 

messages a worker receives on a portable paging device so that one could track 

whether the employee is being distracted by outside messages. Another provider, 

www.tracingamerica.com , offers the following information at the listed prices:

    • Social Security numbers, $25.  

   • General all-around background search, $39.  

   • Countywide search for misdemeanors and felonies, $35.  

   • Whether subject has ever spent time in prison, $25.  

   • Whether subject has ever served time in a federal prison, $50.  

   • National search for outstanding warrants for subject, $50.  

• Countywide search for any civil filings filed by or against subject, $50.  

   • Subject’s driving record for at least three years back, $30.    

In the American Management Association’s 2003 survey,  55   more than half of 

the respondents reported that they engaged in e-mail monitoring as a result of 

their concerns for legal liability ( Exhibit 13.7 , “Percentage of Large U.S. Compa-

nies That Monitor Employee E-mail”). Monitoring does not stop with e-mail and 

the Internet; the ACLU reports that employers monitor an estimated 400 million 

telephone calls annually.  56   Given the courts’ focus in many cases on employer 

response to claims of sexual harassment or unethical behavior, among other com-

plaints, firms believe that they need a way to uncover these inappropriate activities. 

More than 24 percent of firms have reported receiving a subpoena for employee 

e-mail, and 26 percent of the firms reported firing employees for inappropriate

e-mail.57   Without monitoring, how would companies know what occurs? More-

over, as courts maintain the standard in many cases of whether the employer 

“knew or should have known” of wrongdoing, the state-of-the-art definition of 

“should have known” becomes all the more vital. If most firms use monitoring 

technology to uncover such wrongdoing, the definition of “should have known” 

will begin to include an expectation of monitoring. Finally, some recent state 

cases have held that, where an employer provides notice to employees that e-mail 

is the property of the employer and that it will be monitored, communications by 

the employee over that system cannot be privileged or confidential,  
58

One of the most recent advances in monitoring technology involves the use of 

biometrics, including identification by fingerprint verification, iris and retinal scan-

ning, hand geometry analysis, or facial feature scanning. Approximately 6 percent 

of employers in the United States use biometrics for a variety of purposes from 

allowing customers to purchase goods and services or for airline check-in. Those in 

favor of the technology contend that it will reduce the high economic and emotional 

costs of identity theft, among other benefits. Those opposed argue that it is subject 
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to inaccuracies, provides more information than employers have a right to know, 

and is one additional way in which “big brother” can keep an eye on employees at 

all times. 

Employee theft has led both public and private employers to increase monitor-

ing of their employees by using video surveillance. According to the National 

Retail Security Survey, 47 percent of an annual retail loss to employers of almost 

$37.4 billion in 2005 was due to employee theft—more than $17 billion.  59   Another 

study conducted in 2005 by Hayes International reported that one out of every 

26.5 employees was apprehended for theft from her or his employer in 2005. 

The survey also found that respondents caught 68,994 dishonest employees in 

2005, which represented an increase of 11.49 percent over 2004’s apprehensions, 

and that money gained by identifying dishonest employees totaled over $49.9

million.60   Nevertheless, video surveillance may cost the employer through loss of 

morale. “Would you like to work in an environment where every time you blow 

your nose . . . it’s on videotape?” asks Lewis Maltby, president of the National 

Workrights Institute in Princeton, New Jersey.  61

While no case of employer monitoring has yet reached the Supreme Court, 

these actions have received lower-court attention. As early as 1990, Epson 

America survived a lawsuit filed by a terminated employee who had com-

plained about Epson’s practice of reading all employee e-mail.  62   In that case, 

the court distinguished the practice of    an e-mail transmission 

from storing and reading e-mail transmissions once they had been sent. How-

ever, relying on court precedent for protection is a double-edged sword. An 

employee-plaintiff in one federal action won a case against his employer where 

  Exhibit 13.7   Percentage of Large U.S. Companies That Monitor Technology Usage 

  Source:  Adapted by authors from data from the American Management Association, “2005 Electronic Monitoring & 
Surveillance Survey,” May 18, 2005,  http://www.amanet.org/research/pdfs/EMS_summary05.pdf .  
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the employer had monitored the worker’s telephone for a period of 24 hours in 

order to determine whether the worker was planning a robbery. The court held 

that the company had gone too far and had insufficient evidence to support 

its claims.  63   In another action, Northern Telecom settled a claim brought by 

employees who were allegedly secretly monitored over a 13-year period. In this 

case, Telecom agreed to pay $50,000 to individual plaintiffs and $125,000 for 

attorney fees.  64   

Courts have supported reasonable monitoring of employees in open areas as a 

method of preventing and addressing employee theft. For example, in  
65   a public employer 

placed a silent video camera in the ceiling overlooking the release office counter-

top in response to theft of inmate money. The California Court of Appeals deter-

mined that the county had engaged in reasonable monitoring because employee 

privacy expectations were diminished in the jail setting.  66

Though courts do not, per se,    notice in order to find that no reasonable 

expectation of privacy exists and to therefore allow monitoring by employers, notice 

of monitoring is favored by the courts.  67   The court in  68

held that an employer’s specific computer usage policy precluded anemployee’s rea-

sonable expectation of privacy. As you see, though, in    the    case, 

discussed earlier and included at the end of the chapter, even where an employer says 

it will not monitor e-mail, courts may find no reasonable expectation of privacy. 

While, as stated earlier, there is little legislation that actually relates to these 

areas specifically, there is some statutory protection from overt intrusions, though 

the statute does not apply in all circumstances. The federal wiretapping statute, 

Title III of the Omnibus Crime Control and Safe Streets Act of 1968, as amended 

by the Electronic Communications Privacy Act of 1986,  69   protects private- and 

public-sector employees from employer monitoring of their telephone calls and 

other communications without a court order. 

There are two exceptions to this general prohibition. First, interception is 

authorized where one of the parties to the communication has given prior consent. 

Second, the “business extension” provision creates an exception where the equip-

ment used is what is used in the ordinary course of business. An employer must be 

able to state a legitimate business purpose and there must be minimal intrusions 

into employee privacy such that they would not be objectionable to a reasonable 

person.

  Business Justifications for Monitoring Employees’ 
Technology Use 
Web access at work may allow employees to be more creative and productive, but it 

also creates great risks. A survey by the Web site  Vault.com  found that 90 percent 

of employees surf nonwork-related Web sites while at work.  70   (See  Exhibit 13.8 , 

“Surfing on the Job: Most Popular Nonwork-Related Internet Usage.”) Wasted 

time, overclogged networks, and inappropriate material seeping into the work-

place are all reasons why employers may seek to limit employees’ Internet use at 

Case2Case2
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  Exhibit 13.8   Surfing on the Job: Most Popular Nonwork-Related Internet Usage 

  Source:  Alan Cohen, “Worker Watchers: Want to Know What Your Employees Are Doing Online? You Can Find Out 
without Spooking Them,”  Fortune/CNET Technology Review,  Summer 2001, pp. 72, 70–80, based on  Vault.com ’s
Second Annual Survey of Internet Use in the Workplace, September 2000.  
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work. Of employers who monitor, almost half report that they restrict employees’ 

Internet us e.  71

   As mentioned above, monitoring is made simpler through an employee’s use of 

a computer. Employers now customarily provide many employees with personal 

computers that are linked either to the Internet or, at least, to an internal network. 

Employers can monitor the computer user’s activities. As to the type of informa-

tion that can be gathered, the Privacy Demonstration Page of the Center for 

Democracy and Technology can feed back to viewers information that it finds out 

merely because one has accessed the page. For instance, the page tells one indi-

vidual viewer the type of computer that the viewer is using, the browser the indi-

vidual is using, the server from which the viewer is operating, and some of the 

pages the viewer has recently visited. While this information may not necessarily 

seem personal to some, consider the facts of scenario two. The employer in that 

case seems to be within its rights to monitor the use of its computers. 

The need to monitor employees’ usage becomes clear when one focuses on 

five areas of potential employer liability: defamation, copyright infringement, 

sexual harassment, discrimination, and obscenity. 

As discussed previously in this chapter, the guidelines that apply to a general 

defamation claim also apply to issues surrounding the Internet. However, some 

contend that the opportunity for harm is far greater. This is because employees 

and employers can easily disseminate information to a wide range of media. Not 

Scenario
3

Scenario
3
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only can employers be subject to defamation claims by their own employees, but 

the far greater threat is the liability a company faces when an employee, as a rep-

resentative of the employer, defames another individual using the Internet (with 

access provided by the employer) as the medium. 

Further, firms are concerned about inappropriate use of Web software such 

as occurs when an employee downloads program files without compensating the 

creator or when employees use copyrighted information from the Web without 

giving credit to the original author, thereby exposing the firm to potentially sig-

nificant copyright infringement liability. Finally, when an employee downloads 

software programs from the Web, the computer systems within the firm have the 

potential to be compromised by viruses or even unauthorized access. 

Sexual harassment and discrimination by employees via the Web are governed 

by the same general guidelines that were previously discussed in the chapters 

addressing sexual harassment and discrimination. However, many employees 

believe that once an e-mail message is deleted, it is permanently removed from 

the system. This is not the case. Because of this, e-mail sent on company time, 

with contents that constitute sexual harassment, that might create a hostile work-

ing environment, or that contain other forms of discrimination, may easily be 

discovered, both by the employer and by opposing parties to litigation against the 

employer. In fact, in 2003, 14 percent of companies in the American Management 

Association survey had been ordered by a court to produce employee e-mail. For 

example, female warehouse employees alleged that a hostile work environment 

was created in part by inappropriate e-mail, and they sought $60 million in dam-

ages in federal court. The case settled out of court.  72   In another case,

  the plaintiff was awarded a jury verdict in the amount of $29.2

million.73   The award ended up so large in part due to sanctions imposed by the 

trial judge as a result of the employer’s failure to preserve e-mails for eviden-

tiary purposes. E-mail is discussed in greater detail in the next section. Finally, 

obscenity becomes a critical issue, and the company may be placed at risk when

employees download pornographic images while at the workplace. 

Moreover, a firm might be concerned about the impression created when an 

employee visits various sites. Consider these scenarios: A customer service rep-

resentative at an electronics store is surfing the Internet using one of the display 

computers. She accesses a Web site that shows graphic images of a crime scene. 

A customer in the store who notices the images is offended. Another customer 

service representative is behind the counter, using the store’s computer to access 

a pornographic site, and starts to laugh. A customer asks him why he is laughing. 

He turns the computer screen around to show her the images that are causing him 

amusement.

Certainly, the employer would be justified in blocking employees’ access to 

such Web sites. But what about sites of activist groups regarding sensitive issues 

such as abortion? Should an employer be allowed to block or restrict access 

to such sites? If such access may be restricted in order to promote efficiency 

and professionalism, then should employers be allowed to limit access to such 

innocuous sites as eBay or  ESPN.com ? The  Vault.com  survey mentioned above 
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revealed that over half of the employees who make personal use of the Internet at 

work restrict their surfing to less than half an hour a day. By limiting or restrict-

ing access to Web sites, the employer may be creating an environment in which 

employees do not feel trusted and perhaps feel inhibited about using the Internet 

for creative, work-related purposes because they fear being reprimanded for mis-

using a ccess.  74

Employers seem to have business justification for other types of monitoring: 

“If [the employer] sees you doing something on the screen that they think you 

can do in a quicker way, they can tell you. They can even tell you ways to talk to 

people, or they can tell you ways to do things quicker to end your [customer ser-

vice] call quicker,” says Kathy Joynes, a travel agent for American Express who 

works out of her home, but whose supervisor can shadow her computer screen at 

any t ime.  75

Because of the overall potential liability for their employees’ actions, employers

should develop a formal policy or program regulating employee usage of the 

Internet. In addition to having a formal policy, employers may choose to establish 

a process of monitoring their employee’s Internet usage. This may involve track-

ing Web sites visited and the amount of time spent at each site using software pro-

grams designed for that specific purpose. However, employers need to consider 

the employees’ rights to free speech and privacy when developing such policies 

and systems. (See  Exhibits 13.9 , “Monitoring Employees’ Technology Usage,” 

and 13.10, “Allowable Monitoring.”)  
     The Case of Employee E-mail 
An employer’s need to monitor e-mail must be weighed against an employee’s 

right to privacy and autonomy. The employer is interested in ensuring that the 

e-mail system is not being used in ways that offend others or harm morale, or 

for disruptive purposes—a significant concern when two-thirds of employees 

admit to using e-mail, specifically, for personal reasons having nothing to do with 

work.76   Likewise, an employer may choose to review e-mail in connection with a 

reasonable investigation of possible employee misconduct. Also, companies that 

maintain sensitive data may be concerned about disclosure of this information by 

disloyal or careless employees, apparently justifying this type of intrusion. 

In a well-publicized case, perhaps because the behavior rose to the highest

levels of the organization, the CEO of Boeing resigned amid allegations of uneth-

ical conduct. In March 2005, Boeing officials discovered that its CEO, Harry 

Stonecipher, had transmitted sexually explicit e-mails to another Boeing execu-

tive. The case is instructive in that, apparently, Stonecipher and the executive were 

involved in a consensual relationship and no complaints had been received from 

any individuals regarding the relationship. However, Stonecipher was originally 

hired after Boeing had experienced previous circumstances of alleged wrongdo-

ings and after he, himself, had spearheaded the creation of an ethics policy in 

response. With notice of the e-mails and the possible later contention that a hos-

tile environment existed for other workers, Boeing executives felt that they had no 

choice but to ask for his resignation. 
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  Exhibit 13.9   Monitoring Employees’ Technology Usage 

  WHY DO FIRMS MONITOR TECHNOLOGY USAGE? 

    — Violations regarding proprietary information 

or trade secrets.  

    — Inappropriate gathering of competitive 

intelligence.  

    —Financial fraud.  

    —Theft.  

    —Defamation/libel.  

    —Discrimination.     

   • Maintaining corporate records (including e-mail, 

voice mail, and so on).  

   • Investigating  some  personal areas. (Consider 

Infoseek executive Patrick Naughton’s pursuit of 

a tryst with an FBI agent posing as a 13-year-old 

girl in a chat room.)    

    • Managing the workplace:

     —Ensuring compliance with affirmative action.  

    —Administering workplace benefits.  

    — Placing workers in appropriate positions.     

   • Ensuring effective, productive performance:

     — Preventing loss of productivity to inappropri-

ate technology use.     

   • Protecting information and guarding against 

theft.  

   • Protecting investment in equipment and 

bandwidth.  

   • Protecting against legal liability, including possible

     —Perceptions of hostile environments.  

    —Violations of software licensing laws.  

While monitoring e-mail transmissions over telephone lines is forbidden by 

the ECPA, communications within a firm do not generally go over the phone 

lines and therefore may be legally available to employers. In addition, there 

are numerous exceptions to the ECPA’s prohibitions as discussed earlier in this

chapter, including situations where one party to the transmission consents, where 

the provider of the communication service can monitor communications, or where 

the monitoring is done in the ordinary course of business. In order to satisfy the 

ECPA consent exception, however, the employer’s interception must not exceed 

the scope of the employee’s consent. Employers must be aware, as well, that an 

  ARGUMENTS IN FAVOR OF LIMITS MONITORING 

    • Monitoring may create a suspicious and hostile 

workplace.  

   • Monitoring constrains effective performance 

(employees claim that lack of privacy may pre-

vent “flow”)  

   • It may be important to conduct  some  personal 

business at the office, when necessary.  

   • Monitoring causes increased workplace stress and 

pressure, negatively impacting performance.  

   • Employees claim that monitoring is an inherent 

invasion of privacy.  

   • Monitoring does not always allow for workers to 

review and correct misinformation in the data 

collected.  

   • Monitoring constrains the right to autonomy 

and freedom of expression.  

   • Monitoring intrudes on one’s right to privacy 

of thought. (“I use a company pen; does that 

mean the firm has a right to read my letter to 

my spouse?”)  
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   • Consider:

     — Surveys report alarming statistics about the 

use of the Internet while at work. Among 

them, up to 40 percent of workplace Inter-

net use is not business-related, 64 percent 

of workers admit to using the Internet for 

personal purposes at some point during the 

workday, and the total amount of time spent 

on the Web can average more than 18 hours 

per week. a   

    — It is estimated that 35 million workers, or 

approximately 25 percent of U.S. employ-

ees, spend an average of 3.5 hours a week 

on blogs. b  Men spend a bit more time on 

nonwork-related Web surfing than women, 

2.3 hours per week versus 1.5 hours among 

women. c   

    — 13 percent of employees spend over two 

hours a day surfing nonbusiness sites. d   

    — 24 percent of employees spend working 

hours at least one time each week watching 

or listening to streaming media. e   

    — 70 percent of all traffic to Internet pornogra-

phy Web sites is clocked during the traditional 

working hours of 9:00 a.m. and 5:00 p.m. f       

  
   a Deon Fair et al., “Internet Abuse Continues to Steal 
Workplace Productivity Despite the Use of Filters,” April 
27, 2005,  http://www.minitrax.com/bw/whitepapers/
AIWhitePaper.pdf.   

   b Ezra Palmer, “The Work Force Is Surfing,”  I-Media Con-
nection,  October 28, 2005,  http://www.imediaconnection
.com/content/7068.asp.   

   c Deborah Rothberg, “As Crucial as Coffee: Web Surfing at 
Work,”  e-week   May 17, 2006,  http://www.eweek.com/
article2/0,1895,1963997,00.asp.  See also Websense, 
“Web @ Work Survey.”  

   d Alan Cohen, “Worker Watchers: Want to Know What 
Your Employees Are Doing Online? You Can Find Out 
without Spooking Them,”  Fortune/CNET Technology 
Review,  Summer 2001, pp. 70, 76.  

   e Rothberg, “As Crucial as Coffee.”  

   f Staff Monitoring, “Staff Computer and Internet Abuse 
Statistics,” 2007,  http://staffmonitoring.com/P32/stats
.htm.   

 Exhibit 13.10   Allowable Monitoring   

Telephone calls Monitoring is permitted in connection with quality control. Notice to 
the parties to the call is often required by state law, though federal 
law allows employers to monitor work calls without notice. If the 
employer realizes that the call is personal, monitoring must cease 
immediately.

E-mail messages Under most circumstances, employers may monitor employee e-mails. 
Even in situations where the employer claims that it will not, its right 
to monitor has been held to persist. However, where the employee’s 
reasonable expectation of privacy is increased (such as a password-
protected account), this may impact the court’s decision, though it is 
not determinative.

Voice mail system 
messages

Though not yet completely settled, it appears that voice mail system 
messages are analyzed in the same manner as e-mail messages.

Internet use Where the employer has provided the equipment and/or the 
access to the Internet, the employer may track, block, or review 
Internet use.
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employee’s knowledge that the employer is monitoring certain communications 

is insufficient to be considered implied consent. To avoid liability, employers 

must specifically inform employees of the extent and circumstances under which

e-mail communications will be monitored. 

Despite the failure of legislative attempts to require employers to notify 

employees that their e-mail is being monitored, such as the proposed Notice of 

Electronic Monitoring Act, employers should provide such notification, as 

described below.  77   In addition, some states have now imposed notice requirements 

before monitoring, including Delaware and Connecticut.  

  Developing Computer Use Policies 
   An employer can meet its business necessity to monitor e-mail, protect itself from 

liability, and, at the same time, respect the employees’ legitimate expectation

of privacy in the workplace in numerous ways. Moreover, research demonstrates 

that monitoring may be more acceptable to employees when they perceive that 

monitoring takes place within an environment of procedural fairness and one 

designed to ensure privacy.  78   Accordingly, employers should develop concise 

written policies and procedures regarding the use of company computers, specifi-

cally e-mail. The Society for Human Resource Management strongly encourages 

companies both to adopt policies that address employee privacy and to ensure 

that employees are notified of such policies. Any e-mail policy should be incor-

porated in the company policies and procedures manuals, employee handbooks, 

and instruction aids to ensure that the employee receives consistent informa-

tion regarding the employer’s rights to monitor employee e-mail. Additionally, 

a company could display a notice each time an employee logs on to a company 

computer indicating the computers are to be used only for business-related com-

munication or explaining that the employee has no reasonable expectation of pri-

vacy in the electronic messages. Employers also can periodically send memos 

reminding employees of the policy. For a sample e-mail, voice mail, and computer 

systems policy, see  Exhibit 13.11 , “Sample E-mail, Voice Mail, and Computer 

Systems Policy.” 

Some experts advocate policies that restrict the use of e-mail to business pur-

poses only and that explain that the employer may access the e-mail both in the 

ordinary course of business and when business reasons necessitate. If the employer 

faithfully adheres to this policy 100 percent of the time, this process is certainly 

defensible. However, such a standard is one that is difficult to honor in every case 

and the employer may be subject to claims of disparate treatment if applied incon-

sistently. Therefore, a more realistic approach—and one that is generally accepted 

in both the courts and common practice—suggests that employees limit their use 

of technology to reasonable personal access that does not unnecessarily interfere 

with their professional responsibilities or otherwise unduly impact the workplace 

financially or otherwise (referring to bandwidth, time spent online, impact on 

colleagues, and so on). 

Kevin Conlon, district counsel for the Communication Workers of America, 

suggests these additional guidelines that may be considered in formulating an 

accountable process for employee monitoring:

Scenario
3

Scenario
3
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  Exhibit 13.11   Sample E-mail, Voice Mail, and Computer Systems Policy 

      Subject:   E-mail, Voice Mail and Computer Systems Policy   

   Purpose:   To prevent employees from using the Company computer and voice mail systems for 

harassing, defamatory, or other inappropriate communications. To preserve the Company’s 

right to monitor and retrieve employee communications. To prohibit excessive personal use 

of the company’s electronic systems.  

   Related  Other related policies are: Harassment Prevention, Rules of Conduct, Confidentiality of

Policies: Company Information, Solicitations.  

    ground:    Inappropriate employee use of Company computer, e-mail, and voice mail systems can sub-

ject the Company to significant legal exposure. Due to the effervescent nature of computer 

communications, employees will often say things in e-mail that they would never put in 

writing. Thus, it is important that all employers have a policy which strongly prohibits the 

inappropriate use of the Company’s electronic systems, and puts employees on notice that 

the employer reserves the right to monitor such use.  

   Policy:   The Company provides its employees with access to Company computers, network, Inter-

net access, internal and external electronic mail, and voice mail to facilitate the conduct of 

Company business.  

   Company Property:  All computers and data, information and software created, transmitted, 

downloaded, or stored on the Company’s computer system are the property of Company. All 

electronic mail messages composed, sent, and received are and remain the property of Com-

pany. The voice mail system and all messages left on that system are Company property.  

   Business Use and Occasional Personal Use:  The Company’s computers, network, Internet 

access, electronic mail, and voice mail systems are provided to employees to assist employ-

ees in accomplishing their job responsibilities for the Company. Limited occasional per-

sonal use of such facilities is acceptable, provided such use is reasonable, appropriate, and 

complies with this policy. If you have any questions as to whether a particular use of such 

facilities is permissible, check with your supervisor before engaging in such use. The use of 

Company’s computers, network, Internet access, electronic mail, and voice mail for per-

sonal use does not alter the facts that the foregoing remain Company property, and that 

employees have no reasonable expectation of privacy with respect to such use.  

   Privacy:  Employees shall respect the privacy of others. Except as provided below, messages 

sent via electronic mail are to be read only by the addressed recipient or with the authori-

zation of the addressed recipient. The data, information and software created, transmitted, 

downloaded, or stored on the Company’s computer system may be accessed by autho-

rized personnel only. Employees should understand that the confidentiality of electronic 

mail cannot be ensured. Employees must assume that any and all messages may be read 

by someone other than the intended recipient. Personal passwords are not an assurance of 

confidentiality.  There is no reasonable expectation of privacy in any e-mail, voice mail, and/or 

other use of Company computers, network, and systems.   

   Prohibited Conduct: 

     •  Employees may not use the Company’s computers, network, Internet access, elec-

tronic mail, or voice mail to conduct illegal or malicious activities.  

    •  Employees may not transmit or solicit any threatening, defamatory, obscene, harass-

ing, offensive, or unprofessional material. Offensive content would include, but not 

Back
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 Exhibit 13.11  Continued

be limited to, sexual comments or images, racial slurs, gender-specific comments or 

any comments that would offend someone on the basis of his or her race, religion, 

color, national origin, ancestry, disability, age, sex, marital status, sexual orienta-

tion, or any other class protected by any federal, state, or local law.  

    •  Employees may not create, transmit, or distribute unwanted, mass, excessive or 

anonymous e-mails, electronic vandalism, junk e-mail, or “spam.”  

    •  Employees may not access any Web site that is sexually or racially offensive or 

discriminatory.  

    •  Employees may not display, download, or distribute any sexually explicit material.  

    •  Employees may not violate the privacy of individuals by any means, such as by 

reading private e-mails or private communications, accessing private documents, 

or utilizing the passwords of others, unless officially authorized to do so.  

    •  Employees may not represent themselves as being someone else, or send anony-

mous communications.  

    •  Employees may not use the e-mail, voice mail, or computer systems to solicit for 

religious causes, outside business ventures, or personal causes.  

    •  Employees may not transmit any of Company’s confidential or proprietary informa-

tion including (without limitation) customer data, trade secrets, or other material 

covered by Company’s policy re: Confidentiality of Company information.  

    •  Employees may not install, run, or download any software (including entertainment 

software or games) not authorized by the Company.  

    •  Employees may not disrupt or hinder the use of the Company computers or network, or 

infiltrate another computer or computing system.  

    •  Employees may not damage software or propagate computer worms or viruses.     

  Only authorized employees may communicate on the Internet on behalf of the Company.  

   Monitoring:  Company maintains the right to monitor and record employee activity on its 

computers, network, voice mail and e-mail systems. Company’s monitoring includes (with-

out limitation) reading e-mail messages sent to received, files stored or transmitted, and 

recording Web sites accessed.  

   Archiving:  It is Company’s practice to archive (i.e., make backup copies) all electronic docu-

ments, files, and e-mail messages incident to the Company’s normal back-up procedures. 

Employees should therefore understand that even when a document, file, or message is 

deleted, it may still be possible to access that message. Management and law enforcement 

agencies have the right to access these archives.  

   Copyright Laws:  Any software or other material downloaded into the Company’s comput-

ers may be used only in ways consistent with the licenses and copyrights of the vendors, 

authors, and owners of the material. No employee shall make illegal or unauthorized copies 

of any software or data.  

   Violations of this Policy:  Any violation of this policy may result in disciplinary action up to 

and including immediate termination. Any employee learning of any violation of this policy 

should notify his or her [e.g., immediate supervisor] immediately.  
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    1. There should be no monitoring in highly private areas such as restrooms.  

   2. Monitoring should be limited to the workplace.  

3. Employees should have full access to any information gathered through 

monitoring.

   4. Continuous m onitoring s hould be  ba nned.  

5. All forms of    monitoring should be banned. Advance notice should be 

given.  

   6. Only information relevant to the job should be collected.  

   7. Monitoring should result in the attainment of some business interest.    

Philosopher William Parent conceives the right to privacy more appropriately 

as a right to liberty and therefore seeks to determine the potential affront to liberty 

from the employer’s actions. He suggests the following six questions to determine 

whether those actions are justifiable or have the potential for an invasion of pri-

vacy or liberty:

    1. For what purpose is the undocumented personal knowledge sought?  

   2. Is this purpose a legitimate and important one?  

   3. Is the knowledge sought through invasion of privacy relevant to its justifying 

purpose?  

   4. Is invasion of privacy the only or the least offensive means of obtaining the 

knowledge?  

   5. What restrictions or procedural restraints have been placed on the privacy-

invading t echniques?  

   6. How will the personal knowledge be protected once it has been acquired?  79

Both of these sets of guidelines also may respect the personal autonomy of the 

individual worker by providing for personal space within the working environ-

ment, by providing notice of where that “personal” space ends, and by allowing 

access to the information gathered, all designed toward achievement of a personal 

and professional development objective. 

As is apparent from the above discussion, it is possible to implement a moni-

toring program that is true to the values of the firm and accountable to those it 

impacts—the workers. Appropriate attention to the nature and extent of the mon-

itoring, the notice given to those monitored, and the ethical management of the 

information obtained will ensure a balance of employer and employee interests.    

   Dates:   Be sure to date policies when they become effective. Hang on to old policies and be sure 

to change the date on revised versions.   

  Source:  Lee T. Paterson, ed.,  Sample Personnel Policies  (El Segundo, CA: Professionals in Human Resources Asso-
ciation (PIHRA), 2002).  
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  Waivers of Privacy Rights 

On occasion, an employer may request that an employee waive her or his privacy 

rights as a condition of employment. This condition could be a    search    .  A    waiver
would exempt the employer from liability for claims the employee may have as 

a result of privacy issues. While a valid waiver must be voluntarily given, requir-

ing a waiver as an employment condition is a questionable approach. Employers 

maintain a superior bargaining position from which to negotiate such an arrange-

ment, so voluntariness is questionable.

Waivers exist at all stages of employment, from pre-employment medical 

screenings to a waiver of age discrimination claims when being bought out of 

one’s job at an old age. Courts are not consistent in their acceptance of these 

waivers, but one common link among those that are approved is that there exists 

some form of consideration in which the employee receives something in return 

for giving up rights. 

It has thus been held that the waiver at least be accompanied by an offer of 

employment. No waiver that is given by an applicant prior to a job offer would 

be considered valid and enforceable. Other requirements articulated by the courts 

include that the waiver be knowingly and intelligently given and that it be clear 

and unmistakable, in writing, and voluntary.  

   Privacy Rights since September 11, 2001 

The United States has implemented widespread modifications to its patchwork 

structure of privacy protections since the terrorist attacks of September 11, 

2001. In particular, proposals for the expansion of surveillance and information-

gathering authority were submitted and many, to the chagrin of some civil rights 

attorneys and advocates, were enacted. 

The most public and publicized of these modifications was the adoption and 

implementation of the Uniting and Strengthening America by Providing Appro-

priate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT) Act 

of 2001, Public Law 107-56. The USA PATRIOT Act expanded states’ rights with 

regard to Internet surveillance technology, including workplace surveillance and 

amending the Electronic Communications Privacy Act in this regard. The act also 

grants access to sensitive data with only a court order rather than a judicial war-

rant, among other changes, and imposes or enhances civil and criminal penalties 

for knowingly or intentionally aiding terrorists. In addition, the new disclosure 

regime increased the sharing of personal information between government agen-

cies in order to ensure the greatest level of protection. 

 Title II of the act provides for the following enhanced surveillance procedures, 

among others, that have a significant impact on individual privacy and may impact 

an employer’s effort to maintain employee privacy:

search
A physical invasion of a 

person’s space, belong-

ings, or body.

waiver
The intentional relin-

quishment of a known 

right.

search
A physical invasion of a 

person’s space, belong-

ings, or body.

waiver
The intentional relin-

quishment of a known 

right.
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• Expanded authority to intercept wire, oral, and electronic communications 

relating to terrorism and to computer fraud and abuse offenses.  

• Provided roving surveillance authority under the Foreign Intelligence Sur-

veillance Act of 1978 (FISA) to track individuals. (FISA investigations are 

not subject to Fourth Amendment standards but are instead governed by the 

requirement that the search serve “a significant purpose).”  

• Allowed nationwide seizure of voice mail messages pursuant to warrants (i.e., 

without the previously required wiretap order).  

• Broadened the types of records that law enforcement may obtain, pursuant to a 

subpoena, from electronic communications service providers.  

• Permitted emergency disclosure of customer electronic communications by 

providers to protect life and limb.  

   • Offered nationwide service of search warrants for electronic evidence.    

Pursuant to these provisions, the government is now allowed to monitor anyone 

on the Internet simply by contending that the information is “relevant” to an ongo-

ing criminal investigation. In addition, the act provides anti–money laundering pro-

visions designed to combat money laundering activity or the funding of terrorist or 

criminal activity through corporate activity or otherwise. All financial institutions 

must now report suspicious activities in financial transactions and keep records 

of foreign national employees, while also complying with antidiscrimination laws 

discussed throughout this text. It is a challenging balance, claim employers. 

The USA PATRIOT Act was not the only legislative response. Both federal and 

state agencies have passed a number of new pieces of legislation responding to 

terrorism.     Not everyone is comfortable with these protections. Out of concern for 

the USA PATRIOT Act’s permitted investigatory provisions, some librarians now 

warn computer users in their libraries that their computer use could be monitored 

by law enforcement agencies (especially since reforms to the act were defeated 

in 2006 and certain provisions will stay in place for another 4 years).  

  reports that some are even ensuring privacy by destroying records of 

sites visited, books checked out, and logs of computer use.  80   The American Civil 

Liberties Union reports that a number of communities have passed Anti–USA 

PATRIOT Act r esolutions.  81

Employers have three choices in terms of their response to a governmental 

request for information. They may

    1. Voluntarily cooperate with law enforcement by providing, upon request (as 

part of an ongoing investigation), confidential employee information.  

   2. Choose not to cooperate and ask instead for permission to seek employee 

authorization to release the requested information.  

   3. Request to receive a subpoena, search warrant, or FISA order from the federal 

agency before disclosing an employee’s confidential information.  82
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   • Public-sector employees are subject to protection by the Constitution and the 
Privacy Act; private-sector employees are instead protected by common law 
and state-by-state restrictions on invasions of privacy.  

   • As an employer, you may search your employees’ property where the employee 
does not have any expectation of privacy; the difficulty comes in determining 
where that expectation exists.  

   • Since many privacy protections exist on a state-by-state level, be sure to inves-
tigate the specific protections for which you are responsible in the states in 
which you do business.  

   • While it may appear reasonable for you to want to regulate certain off-work 
activities of your employees, be wary of overrestricting since courts do not look 
on these regulations positively.  

   • Where you do opt to regulate the off-work activities of your employees, you 
may wish to consider focusing the policy on the possible negative impact of off-
duty conduct to the employer’s business interests and to the publics perception 
of the employer, rather than on the specific off-duty conduct, in particular.  

   • You are less likely to find problems with a waiver of privacy rights where the 
waiver is accompanied by an offer of employment.  

   • When you do collect personal information about your employees, be sure to 
regulate access to this information since unwarranted disclosure might consti-
tute an invasion of privacy even where the original collection of information is 
allowed.  

   • In designing a monitoring process, avoid content-based and real-time monitor-
ing as both give rise to subjective action rather than standardized procedures 
and may violate the Federal Wiretap Act.  

• Monitoring policies should be clearly stated and should explain that use of 
technology is subject to review, notwithstanding password protection. They 
should explain that passwords are provided for the user’s protection from 
external intrusion, as opposed to the creation of an expectation that e-mail is 
actually private with regard to the employer.

 Management Tips 

Basic rules that, if followed, may preclude employer liability for invasions of pri-

vacy are

    • First, conduct an information audit for the purpose of determining those areas 

of the company’s practices and procedures that have the potential for invasion, 

including what type of information is collected, how that information is main-

tained, the means by which the information is verified, who has access to the 

information, and to whom the information is disclosed. The audit should cover 

all facets of the organization’s activities, from recruitment and hiring to termi-

nation. In addition, it may be helpful to ascertain what type of information is 

maintained by different sectors of the organization.  

Chapter 
Summary
Chapter 
Summary



Chapter Thirteen 707

   • Second, in connection with sensitive areas where the company maintains no 

formal policy, develop a policy to ensure appropriate treatment of data. It is 

recommended that a policy and procedure be maintained in connection with 

the acquisition of information, the maintenance of that information, the appro-

priate contents of personnel files, the use of the information contained therein, 

and the conduct of workplace investigations. For instance, in connection with 

the maintenance of personnel files and the accumulation of personal infor-

mation about company employees, the employer should request only infor-

mation justified by the needs of the firm and relevant to employment-related 

decisions.

   • Third, the information collected should be kept in one of several files main-

tained on each employee: (1) a personnel file, which contains the application, 

paperwork relating to hiring, payroll, and other nonsensitive data; (2) a medi-

cal file, which contains physicians’ reports and insurance records; (3) evalua-

tion files, which contain any evidence of job performance including, but not 

limited to, performance appraisals; and (4) a confidential file, which contains 

data relating to extremely sensitive matters that should not be disclosed except 

with express and specific authority, such as criminal records or information 

collected in connection with workplace investigations.  

   • Fourth, information should be gathered from reliable sources, rather than 

sources of questionable repute such as hearsay, lie detector tests, and subjec-

tive indicators. Irrelevant or outdated material should periodically be expunged 

from these records as well.  

   • Fifth, publicize privacy policies and procedures, and educate employees regard-

ing their rights as well as their responsibilities.     

1. Can a government employee state a claim for a violation of the constitutional right to 

privacy when she was required, as a job applicant, to sign an affidavit stating that she 

had not used tobacco products for one year prior to the application date?  

2. A homosexual employee files a claim for invasion of privacy against his employer 

who shared with co-workers the fact that the employee’s male partner was listed on his 

insurance policy and pension plan as his beneficiary. Does he have a claim?  

3. In March and April 1998, John Doe, an employee of the U.S. Postal Service, missed 

several weeks of work because of an AIDS-related illness. Doe’s supervisor told him 

that he had to submit an administrative form and a medical certificate explaining 

why he has sick or he would face disciplinary action for his unexplained absence. He 

was informed that he may qualify for coverage under FMLA and his supervisor pro-

vided him with the appropriate forms to fill out and return. Doe decided to pursue an 

FMLA request and his physician completed the forms, indicating that Doe had “AIDS 

related complex” and “chronic HIV infection.” Doe submitted the request forms to 

his employer and, upon his return to work, discovered that his HIV status had become 

Chapter-End 
Questions
Chapter-End 
Questions
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common knowledge among co-workers. Several co-workers made comments to him 

about his condition and many identified his supervisor as the source of the informa-

tion. Doe filed a suit against the U.S. Postal Service for violation of the Privacy Act, 

alleging that Postal Service employees disclosed medical information contained in his 

FMLA forms. Can Doe prove his case? [   No. 01-5395 

(DC. Cir. Feb. 7, 2003).]  

    4. Marriott Resorts had a formal company party for more than 200 employees. At one 

point during the party, they aired a videotape that compiled employees’ and their 

spouses’ comments about a household chore that they hated. However, as a spoof, 

the video was edited to make it seem as if they were describing what it was like to 

have sex with their partner. For instance, though the plaintiff ’s husband (an employee) 

was actually responding to the question about housework, the plaintiff ’s husband was 

quoted on the video as seemingly responding to a provocative question by saying, “the 

smell. The smell, the smell. And then you go with the goggles. You have to put on the 

goggles. And then you get the smell through the nose. And as you get into it things 

start flying all over the place. And the smell. And you get covered in these things.” The 

plaintiff herself was never mentioned by name, nor did she appear on the video. The 

plaintiff was terribly upset by the video and sued Marriott for intrusion into seclusion 

and portrayal of facts in a false light. Is Marriott liable? [ 

  944 P.2d 374 (UT. 1997).]  83

    5. David Patton, a merchandising manager for J.C. Penney Company, was having an 

intimate relationship with a co-worker. The store manager, McKay, told Patton that 

if he did not cease this relationship with a co-employee, his job would be in danger. 

Patton refused to break off his relationship, claiming that he did not socialize with this 

woman at work and the relationship did not have an adverse effect on his performance, 

as evidenced by his awards “Merchant of the Month” and “Merchant of the Year,” both 

earned while dating this co-employee. The company had no specific written policies 

about dating co-workers; however, McKay maintained that dating co-workers was not 

allowed and continued to threaten Patton’s job. Finally, Patton asked for a transfer 

to another department because McKay threatened to discharge him for unsatisfac-

tory performance. McKay denied the transfer and discharged him for unsatisfactory 

performance. Patton filed charges against the company and McKay that his discharge 

was outrageous conduct that violated his privacy. Did it? [ 

719 P.2d 854 (Or. 1986).]  

    6. The employer of an over-the-road trucker customarily rented and then paid for the 

trucker’s hotel room during business travel. When a permit book went missing, the 

employer searched the trucker’s hotel room without authorization from the employee. 

Does the trucker have a reasonable expectation of privacy in that hotel room? [ 

  605 N.E.2d 468 (Ohio Ct. App. 1992).]  

    7. In 1992, a K-mart distribution facility in Illinois suspected that employees were steal-

ing and vandalizing merchandise and using and selling drugs in the workplace. In 

order to identify the responsible individuals, K-mart hired two undercover private 

investigators to work and mingle among employees, while periodically submitting 

reports to the general manager of the facility. After months of interacting with and 

disclosing personal information to the undercover agents, employees discovered that 

the two “co-workers” were, in fact, undercover agents and sued K-mart for invasion 
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of privacy, citing “intrusion into seclusion.” Do they have a valid claim? Why or why 

not? [   311 Ill. App. 3d 573, 723 N.E.2d 1192 (2000).]  

    8. Kristine Naragon was a graduate assistant for Louisiana State University at Baton 

Rouge’s School of Music. She mainly had teaching responsibilities and was often 

praised for her work and dedication. When the university discovered that she was 

a lesbian and was involved with a student, the school of music renewed her yearly 

contract but revoked teaching responsibilities and replaced them with purely research-

oriented responsibilities. Naragon claims that her privacy rights and her freedom of 

association rights were violated because she is a lesbian, and she wants her teaching 

privileges restored. The university maintains that there was no obligation to renew 

Naragon’s contract as it stood, and the university felt that her conduct with a student, 

lesbian or not, warranted less contact with the students. Naragon defends her conduct 

by showing that this student was not and never had been a student in her class. Was 

there an invasion of privacy by the employer? Why or why not? [ 

572 F. Supp. 1117 (1983).]  

    9. In 2003, Weyco, Inc., gave employees a 15-month advance warning of a new pol-

icy that went into effect on January 1, 2005. The policy prohibited employees from 

smoking, on or off the job. The company provided smoking cessation programs to 

employees to help them quit before the policy went into effect, but employees still 

complained that this policy violated their privacy rights. Can Weyco legally forbid 

their employees from smoking when they are not at work?  

   10. As fire marshall for a town in Texas, Joe had his own office in which he had a com-

puter but no Internet. In Joe’s absence, Smith, the city’s network administrator, entered 

Joe’s office to install the city network on his computer. Smith discovered that Joe had 

installed a password, without which Smith could not access the computer’s hard drive 

to complete his task. Smith notified Joe’s supervisor, who called Joe at home to get 

his password. After resuming work on the computer, Smith noticed the presence of 

newsgroups. Smith knew that no one was permitted to have newsgroups on his or her 

computer, but the policy had not been communicated to the fire station employees, 

including Joe. Looking at the newsgroups, Smith noticed three titles suggesting the 

presence of pornography. He clicked on one newsgroup title, alt.erotica.xxx.preteen, 

and saw that about 25 of the approximately 60 files had been read. The city’s public 

safety director, Keller, instructed Smith and Fire Chief Ure to get what was needed 

from Joe’s office to view the contents of his computer, as well as any zip disks or 

drives. The material taken from Joe’s office revealed explicit child pornography. Joe 

was convicted for possession of child pornography. Did the collection of evidence 

from Joe’s office violate his Fourth Amendment rights? Explain. [ 

  283 F.3d 670 (5th Cir. 2002).]  

   11. In June of 1995, a hidden camera and VCR were installed at Salem State College in 

their off-campus Small Business Development Center. The camera was installed to 

investigate possible illegal entries into the center after regular business hours. The 

camera recorded 24 hours a day and was angled to view the entire length of the office, 

including private areas such as cubicles. During the summer of 1995, Gail Nelson, 

a secretary at the center, often brought a change of clothes to work and changed in 

a cubicle, either early in the morning before anyone else was in the office or after 

work when the office was empty. These activities were recorded on the hidden
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camera. When Nelson later learned about the covert surveillance from a co-worker, 

she filed suit against the college and officials, arguing that they had violated her 

Fourth Amendment right to privacy. Was this an invasion of privacy? [ 

 SJC-09519 (MA., Dec. 8, 2005–Apr. 13, 2006).] What 

if the video surveillance had taken place in a back room such as an employee locker 

area? [   930 F. Supp. 501 (D. Kan. 

1996),   108 F.3d 1388 (10th Cir. 1997).]  

   12. A college provided its security officers with a locker area in which to store personal 

items. The security officers occasionally used the area as a dressing room. After inci-

dents of theft from the lockers and reports that the employees were bringing weap-

ons to campus, the college installed a video surveillance camera in the locker area. 

Did the employees have a reasonable expectation of privacy that was violated by the 

video surveillance? Explain. [   930 

F. Supp. 501 (D. Kan. 1996),    108 F.3d 1388 (10th Cir. 1997).]    
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Case 1

Case 2

Case 3

Case 4

    O’Connor v. Ortega  

The respondent, Dr. Ortega, was a physician and psychiatrist and an employee of a state hospital who 

had primary responsibility for training physicians in the psychiatric residency program. Hospital offi-

cials became concerned about possible improprieties in his management of the program. In particular, 

the officials thought that Dr. Ortega may have misled the hospital into believing that the computer had 

been donated when, in fact, the computer had been financed by the possibly coerced contributions 

of residents. Hospital officials were also concerned about charges that Dr. Ortega had sexually 

harassed two female hospital employees, and that he had taken inappropriate disciplinary action against 

a resident. 

While he was on administrative leave pending investigation of the charges, hospital officials, alleg-

edly in order to inventory and secure state property, searched Dr. Ortega’s office and took personal items 

from his desk and file cabinets that later were used in administrative proceedings resulting in his dis-

charge. The employee filed an action against the hospital officials, alleging that the search of his office 

violated the Fourth Amendment. The trial court found that the search was proper in order to secure state 

property. The court of appeals held that the employee had a    in his 

office, and thus the search violated the Fourth Amendment. The Supreme Court explains that a search 

must be reasonable both from its inception as well as in its scope, and remands the case to the district 

court for review of the reasonableness of both of those questions. 

       O’Connor, J.     

***

Because the reasonableness of an expectation of privacy, 

as well as the appropriate standard for a search, is under-

stood to differ according to context, it is essential first 

to delineate the boundaries of the workplace context. 

The workplace includes those areas and items that are 

related to work and are generally within the employer’s 

control. At a hospital, for example, the hallways, cafete-

ria, offices, desks, and file cabinets, among other areas, 

Case1

are all part of the workplace. These areas remain part of 

the workplace context even if the employee has placed 

personal items in them, such as a photograph placed in a 

desk or a letter posted on an employee bulletin board. 

Not everything that passes through the confines 

of the business address can be considered part of the 

workplace context, however. . . . The appropriate stan-

dard for a workplace search does not necessarily apply 

Cases
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to a piece of closed personal luggage, a handbag or a 

briefcase that happens to be within the employer’s busi-

ness address. 

***
Given the societal expectations of privacy in one’s 

place of work, we reject the contention made by the 

Solicitor General and petitioners that public employees

can never have a reasonable expectation of privacy 

in their place of work. Individuals do not lose Fourth 

Amendment rights merely because they work for the 

government instead of a private employer. The opera-

tional realities of the workplace, however, may make 

some employees’ expectations of privacy unreasonable 

when an intrusion is by a supervisor rather than a law 

enforcement official. Public employees’ expectations 

of privacy in their offices, desks, and file cabinets, like 

similar expectations of employees in the private sector, 

may be reduced by virtue of actual office practices and 

procedures, or by legitimate regulation. The employee’s 

expectation of privacy must be assessed in the context of 

the employment relation. An office is seldom a private 

enclave free from entry by supervisors, other employees,

and business and personal invitees. Instead, in many cases 

offices are continually entered by fellow employees and 

other visitors during the workday for conferences, con-

sultations, and other work-related visits. Simply put, it 

is the nature of government offices that others—such as 

fellow employees, supervisors, consensual visitors, and 

the general public—may have frequent access to an indi-

vidual’s office. . .  .

The undisputed evidence discloses that Dr. Ortega 

did not share his desk or file cabinets with any other 

employees. Dr. Ortega had occupied the office for 17 

years and he kept materials in his office, which included 

personal correspondence, medical files, correspondence 

from private patients unconnected to the Hospital, per-

sonal financial records, teaching aids and notes, and 

personal gifts and mementos. The files on physicians in 

residency training were kept outside Dr. Ortega’s office. 

Indeed, the only items found by the investigators were 

apparently personal items because, with the exception of 

the items seized for use in the administrative hearings, 

all the papers and effects found in the office were sim-

ply placed in boxes and made available to Dr. Ortega. 

Finally, we note that there was no evidence that the Hos-

pital had established any reasonable regulation or policy 

discouraging employees such as Dr. Ortega from storing 

personal papers and effects in their desks or file cabinets, 

although the absence of such a policy does not create 

an expectation of privacy where it would not otherwise 

exist. 

On the basis of this undisputed evidence, we accept 

the conclusion of the Court of Appeals that Dr. Ortega 

had a reasonable expectation of privacy at least in his 

desk and file cabinets. 

Having determined that Dr. Ortega had a reasonable 

expectation of privacy in his office, . . . we must deter-

mine the appropriate standard of reasonableness appli-

cable to the search. A determination of the standard of 

reasonableness applicable to a particular class of searches 

requires “balanc[ing] the nature and quality of the intru-

sion on the individual’s Fourth Amendment interests 

against the importance of the governmental interests 

alleged to justify the intrusion.” In the case of searches 

conducted by a public employer, we must balance the 

invasion of the employees’ legitimate expectations of pri-

vacy against the government’s need for supervision, con-

trol, and the efficient operation of the workplace. 

***
The governmental interest justifying work-related 

intrusions by public employers is the efficient and proper 

operation of the workplace. Government agencies pro-

vide myriad services to the public, and the work of these 

agencies would suffer if employers were required to have 

probable cause before they entered an employee’s desk 

for the purpose of finding a file or piece of office cor-

respondence. Indeed, it is difficult to give the concept 

of probable cause, rooted as it is in the criminal inves-

tigatory context, much meaning when the purpose of a 

search is to retrieve a file for work-related reasons. Simi-

larly, the concept of probable cause has little meaning for 

a routine inventory conducted by public employers for 

the purpose of securing state property. To ensure the effi-

cient and proper operation of the agency, therefore, public

employers must be given wide latitude to enter employee 

offices for work-related, noninvestigatory reasons. 

We come to a similar conclusion for searches con-

ducted pursuant to an investigation of work-related 

employee misconduct. Even when employers conduct an 

investigation, they have an interest substantially differ-

ent from “the normal need for law enforcement.” Public 

employers have an interest in ensuring that their agen-

cies operate in an effective and efficient manner, and the 

work of these agencies inevitably suffers from the inef-

ficiency, incompetence, mismanagement, or other work-

related misfeasance of its employees. Indeed, in many 

cases, public employees are entrusted with tremendous 

responsibility, and the consequences of their misconduct
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or incompetence to both the agency and the public inter-

est can be severe. . . . Public employers have a direct 

and overriding interest in ensuring that the work of the 

agency is conducted in a proper and efficient manner. 

In our view, therefore, a probable cause requirement for 

searches of the type at issue here would impose intolera-

ble burdens on public employers. The delay in correcting 

the employee misconduct caused by the need for probable 

cause rather than reasonable suspicion will be translated 

into tangible and often irreparable damage to the agency’s 

work, and ultimately to the public interest. Additionally, 

while law enforcement officials are expected to “schoo[l] 

themselves in the niceties of probable cause,” no such 

expectation is generally applicable to public employers, 

at least when the search is not used to gather evidence 

of a criminal offense. It is simply unrealistic to expect 

supervisors in most government agencies to learn the 

subtleties of the probable cause standard. . .  .

Balanced against the substantial government interests 

in the efficient and proper operation of the workplace 

are the privacy interests of government employees in 

their place of work which, while not insubstantial, are 

far less than those found at home or in some other con-

texts. . . . The employer intrusions at issue here “involve a 

relatively limited invasion” of employee privacy. Govern-

ment offices are provided to employees for the sole pur-

pose of facilitating the work of an agency. The employee 

may avoid exposing personal belongings at work by sim-

ply leaving them at home. 

 . . . We hold . . . that public employer intrusions on 

the constitutionally protected privacy interests of gov-

ernment employees for noninvestigatory, work-related 

purposes, as well as for investigations of work-related 

misconduct, should be judged by the standard of reason-

ableness under all the circumstances. Under this reason-

ableness standard, both the inception and the scope of the 

intrusion must be reasonable: 

 Determining the reasonableness of any search 

involves a twofold inquiry: first, one must con-

sider “whether the . . . action was justified at its 

inception,” second, one must determine whether 

the search as actually conducted “was reasonably 

related in scope to the circumstances which justi-

fied the interference in the first place.”   

Ordinarily, a search of an employee’s office by a 

supervisor will be “justified at its inception” when there 

are reasonable grounds for suspecting that the search 

will turn up evidence that the employee is guilty of 

work-related misconduct, or that the search is neces-

sary for a noninvestigatory work-related purpose such 

as to retrieve a needed file. Because petitioners had an 

“individualized suspicion” of misconduct by Dr. Ortega, 

we need not decide whether individualized suspicion is 

an essential element of the standard of reasonableness 

that we adopt today. The search will be permissible in 

its scope when “the measures adopted are reasonably 

related to the objectives of the search and not excessively 

intrusive in light of . . . the nature of the [misconduct].” 

***
On remand, therefore, the District Court must deter-

mine the justification for the search and seizure, and 

evaluate the reasonableness of both the inception of the 

search and its scope. 

Accordingly, the judgment of the Court of Appeals 

is REVERSED and the case is REMANDED to that 

court for further proceedings consistent with this 

opinion. 

      Case Questions 
1. Do you think the standard of the search articulated 

in this opinion is the correct standard for determin-

ing whether a search violates the Fourth Amend-

ment? Think of arguments for both perspectives—the 

employer and employee.  

2. How can an employer protect itself from a claim of 

an unreasonable search conducted in the workplace? 

Note the court stated that a policy regarding this issue 

was not a determinative factor in determining the 

constitutionality of the search.  

3. What could you do as an employee to protesct your-

self from a company search? 
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    Michael A. Smyth v. The Pillsbury Company  

Michael Smyth worked for the Pillsbury Company. Pillsbury installed an electronic mail (e-mail) system 

in order to “promote internal communications between its employees.” Pillsbury told its employees that 

e-mail transmissions were confidential and would not be intercepted or used by Pillsbury against its 

employees as grounds for termination. Smyth exchanged e-mails with his supervisor, which were, in 

fact, intercepted by Pillsbury management. Three months later, Smyth was terminated for transmitting 

what it deemed to be “inappropriate and unprofessional comments” over its e-mail system. (The e-mails 

contained threats to “kill the backstabbing bastards” in discussions of management and referred to the 

company holiday party as the “Jim Jones Kool Aid affair.”) 

       Weiner, J.     

Case2

   Pennsylvania is an employment at-will jurisdiction and 

an employer “may discharge an employee with or without 

cause, at pleasure, unless restrained by some contract.” 

However, in the most limited of circumstances, excep-

tions have been recognized where discharge of an at-will 

employee threatens or violates a clear mandate of public 

policy. A “clear mandate” of public policy must be of a 

type that “strikes at the heart of a citizen’s social right, 

duties and responsibilities.” 

Plaintiff claims that his termination was in violation of 

“public policy which precludes an employer from ter-

minating an employee in violation of the employee’s

right to privacy as embodied in Pennsylvania common 

law.” In support for this proposition, Smyth directs our 

attention to a decision by our Court of Appeals in  

In   the plaintiff sued her 

employer alleging wrongful discharge as a result of 

her refusal to submit to urinalysis screening and per-

sonal property searches at her work place pursuant to 

the employer’s drug and alcohol policy. After reject-

ing plaintiff ’s argument that the employer’s drug and 

alcohol program violated public policy encompassed 

in the United States and Pennsylvania Constitutions, 

our Court of Appeals stated “our review of Pennsylva-

nia law reveals other evidence of a public policy that 

may, under certain circumstances, give rise to a wrong-

ful discharge action related to urinalysis or to personal 

property searches. Specifically, we refer to the Penn-

sylvania common law regarding tortious invasion of 

privacy.” 

The Court of Appeals in    observed that one of 

the torts which Pennsylvania recognizes as encompass-

ing an action for invasion of privacy is the tort of “intru-

sion upon seclusion.” As noted by the Court of Appeals, 

the Restatement (Second) of Torts defines the tort as 

follows: 

 One who intentionally intrudes, physically or oth-

erwise, upon the solitude or seclusion of another 

or his private affairs or concerns, is subject to 

liability to the other for invasion of his privacy, if 

the intrusion would be highly offensive to a rea-

sonable person. 

Liability only attaches when the “intrusion is sub-

stantial and would be highly offensive to the ‘ordinary 

reasonable person.” Although the Court of Appeals in 

  observed that “the Pennsylvania courts have not 

had occasion to consider whether a discharge related 

to an employer’s tortious invasion of an employee’s pri-

vacy violates public policy,’” the Court of Appeals pre-

dicted that in any claim where the employee claimed that 

his discharge related to an invasion of his privacy “the 

Pennsylvania Supreme Court would examine the facts 

and circumstances surrounding the alleged invasion of 

privacy. If the court determined that the discharge was 

related to a substantial and highly offensive invasion of 

the employee’s privacy, [the Court of Appeals] believe[s] 

that it would conclude that the discharge violated public 

policy.” In determining whether an alleged invasion of 

privacy is substantial and highly offensive to a reason-

able person, the Court of Appeals predicted that Penn-

sylvania would adopt a balancing test which balances 

the employee’s privacy interest against the employer’s 

interest in maintaining a drug-free workplace. Because 

the Court of Appeals in    could “envision at least 

two ways in which an employer’s drug and alcohol 

program might violate the public policy protecting



718 Part Three 

individuals from tortious invasion of privacy by private 

actors” the Court vacated the district court’s order dis-

missing the plaintiff ’s complaint and remanded the case 

to the district court with directions to grant Borse leave 

to amend the Complaint to allege how the defendant’s 

drug and alcohol program violates her right to privacy. 

Applying the Restatement definition of the tort of 

intrusion upon seclusion to the facts and circumstances 

of the case   we find that plaintiff has failed 

to state a claim upon which relief can be granted. In the 

first instance, unlike urinalysis and personal property 

searches, we do not find a reasonable expectation of 

privacy in e-mail communications voluntarily made by 

an employee to his supervisor over the company e-mail 

system notwithstanding any assurances that such com-

munications would not be intercepted by management. 

Once plaintiff communicated the alleged unprofessional 

comments to a second person (his supervisor) over an e-

mail system which was apparently utilized by the entire 

company, any reasonable expectation of privacy was lost. 

Significantly, the defendant did not require plaintiff, as 

in the case of a urinalysis or personal property search, to 

disclose any personal information about himself. Rather, 

plaintiff voluntarily communicated the alleged unprofes-

sional comments over the company e-mail system. We 

find no privacy interests in such communications. 

In the second instance, even if we found that an 

employee had a reasonable expectation of privacy in the 

contents of his e-mail communications over the company 

e-mail system, we do not find that a reasonable person 

would consider the defendant’s interception of these 

communications to be a substantial and highly offensive 

invasion of his privacy. Again, we note that by intercept-

ing such communications, the company is not, as in the 

case of urinalysis or personal property searches, requiring 

the employee to disclose any personal information about 

himself or invading the employee’s person or personal 

effects. Moreover, the company’s interest in preventing 

inappropriate and unprofessional comments or even ille-

gal activity over its e-mail system outweighs any privacy 

interest the employee may have in those comments. 

In sum, we find that the defendant’s actions did not 

tortiously invade the plaintiff ’s privacy and, therefore, 

did not violate public policy. As a result, the motion to 

dismiss is GRANTED. 

      Case Questions 
1. Do you agree with the court’s conclusion that, even 

if Smyth had a reasonable expectation of privacy of 

his transmissions, an interception would not be highly 

offensive to a reasonable person?  

2. Are you sympathetic to an employer’s reasons for 

wanting to intercept e-mail such as that involved in 

this c ase?  

3. The court seems to be saying that, even though Pills-

bury stated that it would not intercept e-mail, the 

employee should not have relied on this promise. Do 

you a gree w ith t his c onclusion?           

Yoder v. Ingersoll-Rand Company a.k.a. ARO  

Lavern Yoder sued his employer, Ingersoll-Rand Company, to recover for damages he alleged were caused 

as a result of the employer’s failure to keep his medical records confidential. Yoder was employed as a 

tow motor driver. After he learned that he was HIV-positive, Yoder made every effort to keep his HIV-

positive status confidential from his employer because he was concerned that he might suffer adverse 

employment consequences if his employer or co-workers learned of his condition. A year and a half 

later, his doctor recommended that he take a medical leave of absence because of stress-induced asthma. 

An employment disability form was sent by mistake through the employer’s mail system, through inner 

office mail, and then finally to Yoder’s home, where it was read by his mother. She learned from the 

Physician’s Statement that he had AIDS. She had known her son was HIV-positive but did not know 

he had AIDS. Yoder brought a complaint against the firm for permitting the unauthorized disclosure of 

his medical condition. Count four alleged state common-law claim for invasion of privacy. Both sides 

moved for summary judgment. 

Case3
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    E. Invasion of Privacy 

  Yoder alleges an invasion of privacy under the theory, 

public disclosure of private facts about the plaintiff with 

which the public has no legitimate concern, which is also 

known as the “publicity” tort. In order successfully to 

make out a claim under the “publicity” prong, Plaintiff 

must show five elements:

(1) there must be publicity, i.e., the disclosure must be 

of a public nature, not private;  

  (2) the facts disclosed must be those concerning the pri-

vate life of an individual, not his public life;  

  (3) the matter publicized must be one which would be 

highly offensive and objectionable to a reasonable 

person of ordinary sensibilities;  

  (4) the publication must have been made intentionally, 

not negligently; and  

  (5) the matter publicized must not be a legitimate con-

cern t o t he pub lic.    

Plaintiff can show neither the first nor the fourth ele-

ment of this test. As to the first element, Plaintiff can 

prevail only if he shows that the matter has been com-

municated to “the public at large, or to so many persons 

that the matter must be regarded as substantially certain 

to become one of public knowledge.” It is not enough 

to show merely that the matter was communicated by 

the defendant to a third person. The record evidence 

indicates that Plaintiff ’s HIV/AIDS status was actually 

communicated to only one unauthorized person. Even 

if the Court accepts Plaintiff ’s argument that mail clerk 

Kornrumpf and supervisor Chroninger should be treated 

as having received the information because they had the 

opportunity to read Plaintiff ’s medical report, the infor-

mation was communicated to three people at most. Three 

people do not constitute “the public at large.” Plaintiff 

cannot meet the publicity prong of the test. 

As to the fourth element, Plaintiff cannot show that 

Defendant, or its authorized agents, made the disclosure 

intentionally, even as to Plaintiff ’s mother. It is undis-

puted that nothing on the outside of the envelope received 

in the ARO mail room indicated that it contained a con-

fidential medical record. Kornrumpf’s testimony that 

she did not read the form beyond Plaintiff ’s name, and 

did not know that it was a confidential medical record, 

is undisputed. Chroninger’s testimony that he did not 

read the form, and did not know that it was a confidential 

medical record, is undisputed. It is a logical impossibility 

for a party intentionally to disclose information that it 

does not know it has. Furthermore, the disclosure would 

not have occurred without Plaintiff ’s mother’s interven-

ing act of opening and reading the medical records with-

out authorization from Defendant. Plaintiff cannot meet 

the intent prong of the test. Defendant’s motion for sum-

mary judgment on Count IV is granted. 

***
Plaintiff ’s motion for summary judgment is DENIED.

Defendant’s motion for summary judgment is GRANTED.  

   Case Questions 
1. Do you think Yoder should have prevailed on his state 

law claim of invasion of privacy? Why or why not?  

2. Do you think this case would have been decided dif-

ferently if the mail clerk and Yoder’s supervisor did 

read the doctor’s statements?  

3. How many people would have to read a sensitive 

document such as this to meet the public disclosure 

requirement for an individual to prevail on his or her 

claim?

       Katz, J.     

***
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    French v. United Parcel Service, Inc.  

   French began employment with UPS in March 1984. During the next 14 years, he rose through the ranks 

to become Business Manager of a UPS facility. One night after completing his shift, French invited 

three fellow UPS employees from the facility to attend a beer festival. One of the employees, DeButts, 

was a supervisory employee, but lower in rank than French. While at French’s home, DeButts became 

intoxicated, emotionally volatile, and uncontrollable. When he was left alone in French’s garage to “dry 

out,” he lost control, went into a violent rage and caused injury to himself. French and the two other 

employees found DeButts lying in the garage bleeding. An ambulance was called and DeButts was taken 

to a local hospital where he was treated and released after 24 hours. 

 Following the incident, French’s supervisor, Clark, requested that French report it to his superiors at 

the facility. Believing that the incident was none of UPS’s business, French initially decided not to do so. 

Clark continued to press French, and later French informed the division manager of operations, his supe-

rior, of the incident. French was put on leave pending an investigation. As a result of this suspension, 

French began treatment for depression. During the next several months while French was still on leave, 

UPS personnel demanded that French meet with them to discuss the incident. In addition, UPS repeat-

edly contacted the mental health professionals who were treating French for depression to determine his 

condition and prognosis for recovery. At the end of the month, French was demoted to the position of 

supervisor. He returned to work but resigned about five weeks later because of the humiliation he felt 

in having to perform tasks that had not been his responsibility since the late 1980s. French brought this 

complaint, alleging four causes of action against UPS: invasion of privacy; reckless infliction of emo-

tional distress; a violation of the Massachusetts Civil Rights Act; and wrongful constructive discharge. 

UPS moved to dismiss all four counts of French’s complaint. The excerpt of the case provided below 

addresses only the invasion of privacy claims relevant to this chapter. 

       O’Toole, J.     

***

Case4

    Count I: Invasion of Privacy 

  The Massachusetts right of privacy statute provides that 

“[a] person shall have a right against unreasonable, sub-

stantial or serious interference with his privacy.” To con-

stitute an invasion of privacy, the invasion must be both 

unreasonable and serious or substantial. French alleges 

that UPS violated his right to privacy by: (a) insisting that 

he disclose details concerning an incident that occurred 

during off-work hours at his home; (b) repeatedly con-

tacting his mental health providers without his consent; 

and (c) penalizing him, in the form of involuntary leave 

and demotion, for the incident.  

   (A) Requiring Disclosure 

about the Incident 

 For purposes of the Massachusetts Privacy Act, “pri-

vate” facts are not necessarily simply those that are “not

public,” that is, not generally or widely known. Rather, 

[the Act] proscribes the “required disclosure of facts 

about an individual that are of a highly personal or inti-

mate nature.” The fact that a fellow employee drank too 

much at French’s house is not a fact about French that is 

“highly personal or intimate.” More importantly, the facts 

of what happened in the incident were not information 

that was “private” to French. Three other UPS employees 

took part in and observed the events, one of whom, Clark, 

was French’s superior in the company hierarchy. Any of 

these persons was free to describe the incident; none had 

any apparent relationship with French that imposed some 

obligation of confidentiality. Indeed, as French’s supe-

rior, Clark may even have owed UPS a duty to report, 

sua sponte, what he had observed. Be that as it may, it 

is surely unlikely that the Massachusetts courts would 

interpret § 1B to give French a right to prohibit Clark (or 

any one else who was present, including DeButts) from 

voluntarily disclosing what he had personally observed 
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or done in connection with the incident. In short, the inci-

dent was simply not a “private” affair of French alone. 

In addition, there are circumstances in which it is 

legitimate for an employer to know some “personal” 

information about its employees, so long as the informa-

tion reasonably bears upon the employees’ fitness for, or 

discharge of, their employment responsibilities. In the 

employment context “the employer’s legitimate inter-

est in determining the employees’ effectiveness in their 

jobs [is] balanced against the seriousness of the intrusion 

on the employees’ privacy.” UPS has articulated legiti-

mate business reasons for seeking information about the 

DeButts incident, including concerns about the sound-

ness of judgment exercised by its supervisory employees 

in regard to alcohol abuse generally as well as in a par-

ticular setting where all participants were UPS employ-

ees. In light of these legitimate concerns, the company’s 

questioning him about facts known to several other 

employees amounted, at most, to a de minimis intrusion 

into French’s privacy, not actionable under the statute.  

  (B) Attempted Contact of Mental 
Health Care Providers 

 French also alleges that UPS “repeatedly contacted the 

mental health professionals who were treating the Plain-

tiff to determine his condition and prognosis for recovery. 

UPS made these contacts without the prior consent of 

the Plaintiff.” The complaint does not allege that any pri-

vate information was actually obtained by UPS. “What-

ever unlawful invasion of privacy might have arisen if 

the defendant[ ] had obtained some of the information 

sought . . . , the short answer is that . . . [t]he defendant[’s] 

attempted invasion of privacy . . . failed.” The Supreme 

Judicial Court has twice declined to decide whether the 

Privacy Act “reaches attempted interference with a per-

son’s privacy.” The court has suggested that the statute 

may not reach attempts. Thus, [prior court rulings’] rejec-

tion of the “failed” invasion as a basis for liability appar-

ently continues to express the law of Massachusetts on 

this question. 

  (C) Suspension and Demotion 

The employment actions UPS took against French—

putting him on involuntary leave and then demoting 

him—were not themselves an invasion of his privacy 

within the scope of the statutory cause of action. If these 

actions were wrongful, it would have to have been for 

some other reason. 

Therefore, French’s claim for invasion of privacy 

must be DISMISSED.  

  Case Questions 
1. Do you agree with the court’s decision? Why or why 

not?

2. Why do you think the court determined the employer 

had a right to inquire about the incident that occurred 

off-duty?  

3. Why do you think UPS was so concerned about an 

incident t hat oc curred of f-duty?     
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  Chapter 14 

 Labor Law 

 Learning Objectives 

   By the time you finish studying this chapter, you should be able to: 

   Discuss the history of unions in the United States. 

   Identify the Norris-Laguardia Act of 1932 and what it covers. 

   Identify the National Labor Relations Act of 1935 (Wagner Act) and what 

it requires. 

   List and explain several collective bargaining agreement clauses. 

   Explain unfair labor practices and give examples. 

   Describe the Taft-Hartley Act of 1947 and its requirements. 

   Define the Landrum-Griffin Act of 1959 (Labor Management Reporting 

and Disclosure Act) and its provisions. 

   Discuss collective bargaining in the public sector and how it differs from 

the private sector.   

LO1

LO2

LO3

LO4

LO5

LO6

LO7

LO8
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   Statutory Basis 

Employees shall have the right to self-organization, to form, join, or assist labor 

organizations, to bargain collectively through representatives of their own choos-

ing, and to engage in other concerted activities for the purpose of collective bar-

gaining or other mutual aid or protection, and shall also have the right to refrain 

from any or all such activities. [National Labor Relations Act of 1935, 29 U.S.C. 

§§ 151–169, § 157, section 7.] 

  Coming Together on Issues 

Think labor law doesn’t affect you? Think back to the 2008 television season. Did 

you miss your favorite TV shows? Did you get tired of reruns? Did you hate the 

lame substitute shows put on in their place? That’s because, as you may painfully 

recall, the television writers were on strike. The 13,500-member Writers Guild 

of America wanted a share of profits from the increasingly popular new techno-

logical outlets for their shows, such as the Internet. The 100-day strike ended just 

before the Academy Awards were to be telecast—much to the relief of everyone. 

But the Writers Guild of America is hardly alone. The NBA “avoids the apoca-

lypse” by reaching a labor agreement, thereby narrowly avoiding a walkout; the 

National Hockey League loses its season to labor disputes, angering thousands 

of loyal fans; baseball lockouts threaten to cost revenues and crowds; disgrun-

tled private-sector lawyers unionize over pay and working conditions for the first 

time; nonmembers paying union fair-share fees are determined to be entitled to a 

formal, independent audit of the union; United Airlines aircraft mechanics reject 

a long-term deal agreed on during negotiations that would reduce benefits and cut 

Opening Scenarios

SCENARIO 1

Plastico Corporation hears through the cor-

porate grapevine that its employees are 

unhappy with working conditions at the 

manufacturing plant and are looking into 

bringing in a union. In an effort to stop the plant' s 

unionization, Plastico posts a notice on the lunch-

room bulletin board stating that anyone found to 

be sympathetic to the unions will be terminated. Is 

this strategy permissible as a way for Plastico to dis-

courage unionization?

SCENARIO 2

Zellico, Inc., is in the midst of a union fi ght 

and the employees eventually go on strike. 

The union later gives an unconditional re-

quest for reinstatement to the employer, 

but the employer refuses to reinstate them and 

gave employees a wage increase without consult-

ing the union. Did the employer commit an unfair 

labor practice?

SCENARIO 3

A nonunion company offers to form a part-

nership with its employees in order to decide 

what it can do to cut costs because of de-

clining profi ts. Is this legal?

Scenario
1

Scenario
2

Scenario
3
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pay 5 percent, only to have a bankruptcy judge grant United’s request to tempo-

rarily cut mechanics’ pay by 10 percent, instead; US Airways, struggling to avoid 

bankruptcy, gets the OK to throw out their labor contracts for 8,500 workers; 

the U.S. Department of Defense proposes slowing Lockheed Martin’s production 

of the F/A-22 Raptor and the C-130J Hercules planes and eliminating them by 

2008, and the machinists union walks off the job on strike, rejecting a three-year 

contract the company proposed to adjust wage and benefit issues; workers are 

increasingly threatened by outsourcing jobs to other countries whose wages are 

extremely low and have no unions; building trade unionists, traditionally opposed 

to curbing development for fear of losing jobs, team up with those opposed to 

urban sprawl, convinced that doing so will hold potential for more and better jobs. 

Though they have lost much of the numbers and clout that they once had, perhaps 

maybe even because they have done their job too well, as you can see from these 

recent issues, unions are still an important part of the American workplace land-

scape. (See  Exhibit 14.1 , “Who’s in Unions?”) 

Labor law is actually a very different and discrete part of the law from employ-

ment law, but given its far-reaching impact on the workplace, it is important to 

be familiar with its basic history and provisions in order to have a more complete 

knowledge of issues in the workplace environment. Labor law involves    collective 
bargaining    between employers and employees about issues in the workplace. 

Rather than each employee striking his or her own deal with the employer, the law 

now permits employees to do so in an organized and collective way. This was not 

always so. The agrarian nature of the economy in the United States was such that 

until the middle of the 18th century, the majority of working Americans worked 

on farms. In 1820, only about 12 percent of workers were employed in manufac-

turing. By 1860, that number increased to about 18 percent, and the location of 

manufacturing had shifted from private homes to factories. As this trend continued 

to grow, so did the size of the labor class, and the basis for modern labor issues 

was created. Compounding the competitive nature of industry during this time 

was the simultaneous improvement of the transportation system. This served to 

allow products from other markets to compete with local products, thus decreas-

ing the local demand and the profit margin of production. This was often offset by 

decreasing the wage of the worker. It was in this atmosphere that the earliest labor 

strife leading to what most of us know as workers refusing to work unless their 

grievances are addressed—strikes—took place.  

     A Historical Accounting 
Labor law has a long and somewhat acrimonious history in this country. Central 

to an understanding of the struggle between labor and management is understand-

ing the role the courts played in shaping labor policy before the U.S. Congress 

enacted legislation that forms the basis for labor relationships today. There were 

four weapons of choice that business used to control early unionizing efforts: crim-

inal conspiracy laws, injunctions, antitrust laws, and constitutional challenges. 

A brief examination of these early antiunion efforts helps to explain how the bal-

ance between workers’ rights and management’s rights was ultimately reached. 

collective 
bargaining
Negotiations and agree-

ments between manage-

ment and labor about 

wages, hours, and other 

terms and conditions of 

employment.

collective 
bargaining
Negotiations and agree-

ments between manage-

ment and labor about 

wages, hours, and other 

terms and conditions of 

employment.

LO1LO1
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Exhibit 14.1 Who’s in Unions?

According to the 2007 report of the U.S. Depart-

ment of Labor’s Bureau of Labor Statistics, released 

in January 2008:

• The number of union members rose by 311,000 

in 2007.

• There are 15.7 million union members in the 

United States.

• 12.1 percent of wage and salary workers are 

union members, down from 20.1 percent in 

1983, the first year such figures were kept.

• The median weekly earning for union members 

is $863; for nonunion workers, $663.

• Men are more likely to be union members 

(13 percent) than women (11.1 percent); 

when records were first kept in 1983, the gap 

between men and women was 10 points, but 

men’s union membership declined more rapidly 

than women’s and narrowed the gap.

• Blacks are more likely to be in a union (14.3 

percent) than whites (11.8 percent), Asians 

(10.9 percent), or Hispanics (9.8 percent).

• Workers 55 to 64 were more likely to be union 

members (16.1 percent) than younger workers 

16 to 24 (4.8 percent).

• Full-time workers are more likely to be union 

members (13.1 percent) than part-time workers 

(6.3 percent).

• All states in the Middle Atlantic and Pacific divi-

sions had membership rates above the national 

average.

• All states in the East South Central and West 

South Central have rates below the national 

average.

• The largest numbers of union members live 

in California (2.5 million) and New York 

(2.1 million).

• Just under half (7.5 million) of the country’s 

union members live in just six states (California, 

Illinois, Michigan, New Jersey, New York, and 

Pennsylvania).

• The states with the lowest union membership 

rates are North Carolina (3 percent), Virginia 

(3.7 percent), South Carolina (4.1 percent), and 

Georgia (4.4 percent).

• About 1.6 percent of employees are repre-

sented by a union but are not members of the 

union.

• Union membership rate has steadily declined 

from a high of 20.1 percent in 1983, the first 

year the data were available.

• 7.5 percent of private industry are union (half of 

what it was in 1983), but 35.9 percent of gov-

ernment workers are union. Of the government 

workers, 41.8 percent are in local government, 

the group with the highest representation.

• Two occupational groups have the highest 

unionization rates (37.2 percent): (1) education, 

training, and library occupations and (2) protec-

tive service occupations such as police and fire-

fighters (35.2 percent).

• In the private sector, transportation and utili-

ties have the highest rate of union membership 

(22.1 percent), followed by telecommunications 

(19.7 percent) and construction (13.9 percent), 

Agriculture and related industries were lowest at 

1.5 percent union membership, with the finan-

cial activities following closely at 2.0 percent.

• Union membership from 2007 was down in 27 

states, was up in 20 states, and remained the 

same in three states and Washington, DC.

Source: U.S. Department of Labor, Bureau of Labor Statis-
tics, Union Members Summary, http://www.bls.gov/news.
release/union2.nr0.htm.

In the 1800s, many courts considered activity by workers such as striking and 

picketing to be common-law criminal conspiracies. Workers were convicted for 

trying to improve working conditions through union efforts. As early as 1806, 
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employers in the shoemaking industry in Philadelphia discovered that they could 

enlist the aid of the courts by charging their unionized employees with crimi-

nal conspiracy. Thus, if a group of employees attempted to exert pressure on an 

employer to increase wages, they would be charged with criminal conspiracy 

and, if convicted, subject to imprisonment. Generally, the penalties imposed were 

fines rather than jail, but along with them came the threat of harsher sentences 

upon subsequent convictions. This acted to discourage and even eliminate union 

activity. This practice continued until 1842 when the landmark case of     

  included at the end of the chapter, severely criticized the use 

of criminal conspiracy theory to discourage unionization. 

Despite   the criminal conspiracy trials retained some 

vitality until the 1890s. During this time, conspiracy trials were losing steam 

because of difficulty in getting juries to side with employers. Another method of 

discouraging unions was being developed that would prove equally difficult for 

labor.  

Employers sought the use of    injunctions    to gain immediate relief from work-

ers’ attempted collective bargaining activities. This legal action was encouraged 

and proliferated after 1895. In that year, the U.S. Supreme Court issued a deci-

sion that upheld the constitutionality of the labor injunction.  1   Armed with this 

potent legal support, judges were quick to apply this remedy to quash strikes 

and protests. Judges often committed abuses by wielding their power in personal 

ways. For example, when an injunction was sought, a judge would have to decide 

whether a union’s objectives were lawful or unlawful. Judges outlawed many 

union activities this way. This was not always an issue of improper motivation; 

judges were left without legislative directives, and in their absence were free to 

use their own beliefs, attitudes, and prejudices to reach conclusions. Given the 

antilabor sentiment among the business class, which was the background of a 

good many judges of this period, the result was overwhelmingly against labor’s 

attempt to organize. 

This method came to a head in the case of 2

in which the Supreme Court declared that a labor injunction could be used to 

enforce a    yellow dog contract.    The yellow dog contract was a device used 

by antiunion employers to stop the progress of the union movement. It was the 

promise of a worker not to join a labor union while in the hire of an employer. 

Yellow dog contracts, used sparingly before    proliferated afterward. 

Employees, often faced with no alternative employment options, were forced 

to sign yellow dog contracts. Later, if their employer was faced with a union-

izing campaign, the employer could receive an injunction that would restrain 

anyone from encouraging these workers to join a union. This decision’s hos-

tile view toward organized labor dealt a harsh blow to workers seeking to orga-

nize. Its effects were felt until 1932, when yellow dog contracts were ended by 

Congress. 

Case
1

Case
1

injunction
A court order requiring 

individuals or groups of 

persons to not perform 

certain acts that the 

court has determined 

will do irreparable 

harm.

injunction
A court order requiring 

individuals or groups of 

persons to not perform 

certain acts that the 

court has determined 

will do irreparable 

harm.

yellow dog contract
Agreement employers 

require employees to 

sign stating they do not 

belong to a union and 

will not join one. Now 

illegal.

yellow dog contract
Agreement employers 

require employees to 

sign stating they do not 

belong to a union and 

will not join one. Now 

illegal.
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The early part of the 20th century saw declining competition and mammoth 

growth of industrialization. By 1930, nonagricultural occupations accounted for 

about 80 percent of the labor force. Business leaders saw the advantage of coop-

eration and began to establish price agreements, trusts, pools, and trade asso-

ciations. These devices were intended to stamp out competition between rivals. 

Elimination of competition meant growth of huge and powerful corporations 

whose purpose was to monopolize an area. Once competition was eliminated, it 

was easy to control prices and make them whatever the corporation wanted them 

to be. Of course, this was a disaster for consumers, who were at the mercy of the 

monopolies. Congress enacted the Sherman Antitrust Act in 1890 to eliminate 

monopolistic control of the nation’s economy. After its passage, labor unions 

learned that the law limited a variety of their activities. Unions were prosecuted 

under various provisions that were interpreted to include them under the provi-

sions that prohibited “every contract, combination. . .or conspiracy, in restraint 

of trade. . . . ” When unions challenged the application of the Sherman Antitrust 

Act to their activities, the Supreme Court, in 1908,  3   held that the Sherman Act 

applied to labor unions, giving business a new weapon to combat unionism. In 

addition, the case held that individual union members were responsible for the 

actions of its officers, making the rank and file liable for judgments against 

the union, and outlawed    secondary boycotts. In response, unions organized 

themselves into a strong political force and in 1912 helped to elect Woodrow 

Wilson (who had pledged his support to the American Federation of Labor) as 

well as other Democratic candidates. The Democratic Party soon fulfilled its 

promise to organized labor, and in October 1914 the Clayton Act became law. 

Section 6 of that act provided that “nothing contained in the antitrust laws shall 

be construed to forbid the existence and operation of labor organizations” nor 

shall labor unions be held to be “illegal combinations or conspiracies in restraint 

of trade under the antitrust laws.” 

More importantly, the Clayton Act regulated the procedure by which a federal 

court could issue an injunction against labor. Some of the most important gains 

from labor’s perspective were the requirement that an injunction not be issued 

without notice to the union, absent emergency circumstances; the requirement 

that a jury trial be held for those members who were charged with a violation 

under the injunction; the requirement that a bond be posted by the party seeking 

the injunction and indemnifying the union if they were found to have acted law-

fully; and the requirement that specific acts be enjoined and not just the activity 

of the union wholesale.  

Early efforts by federal and state legislators to support organized labor were 

thwarted by the courts as a whole. Many state laws were declared unconstitu-

tional by state supreme courts. Congress continued to recognize the rights of 

labor organizations and in 1898 passed the Erdman Act. The objective of the 

secondary boycott
Union pressure on 

management by getting 

others who do business 

with management to 

cease.

secondary boycott
Union pressure on 

management by getting 

others who do business 

with management to 

cease.
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act was to set up a procedure by which conflicts in the railroad industry could 

be handled. Among other rights, it gave the railroad workers the right to self-

organization and collective bargaining and outlawed the yellow dog contract. 

At this time, Congress targeted railroad workers for protection largely because 

of the Pullman strike, which had disrupted service in 1894. Feeling the need to 

ensure against further disruptions that had the effect of paralyzing the nation’s 

transportation system, Congress thought it found a way to make this issue one 

of constitutional dimension by making it one of interstate commerce. However, 

when confronted with the issue of whether Congress could regulate industry by 

regulating employer–employee relations in this way, the Supreme Court held 

that Congress could not and struck down this critical law. The Court was not 

partial to any laborers in particular. In 1918 and 1923, the Court struck down 

congressional laws that would have controlled the use of child laborers and 

legislation that would have given women a minimum wage when employed in 

industry.   

  Out of Necessity Comes Change 
The start of World War I saw the first real movement away from antiunion senti-

ment. The need for uninterrupted production and for preventing wartime strikes 

was seen as critical for the greater national interest. President Woodrow Wilson 

formed the National War Labor Board for the purpose of peacefully resolving 

labor disputes. This precursor of the National Labor Relations Board (NLRB) 

embodied many of the tenets that were eventually adopted by the NLRB. While 

the war acted to create a moratorium on attacks on organized labor, it also served 

to show that peaceful efforts aimed at resolving labor disputes were possible. 

After World War I, the National War Labor Board was dismantled, but the unmis-

takable effect was that it was a stepping stone toward recognition of the organized 

labor movement. 

Congress continued to enact piecemeal legislation aimed at limited pockets 

of laborers, but in 1932, responding to the harsh effects of the Depression, Con-

gress enacted the National Industrial Recovery Act (NIRA). This law put busi-

ness in charge of regulating prices and production. Because the regulation of the 

market in this way was a clear violation of the Sherman Antitrust Act, the NIRA 

exempted any price control measure (called “codes”) from the reach of the Sherman 

Act. In addition, the NIRA established a minimum wage and gave workers 

collective bargaining and other rights. Under the NIRA, the ranks of organized 

labor began to increase. It was under the umbrella of the NIRA that President 

Roosevelt created the National Labor Board in 1933 and bolstered its enforce-

ment provisions in 1934. Both the NIRA and the Board operated successfully 

until a dispute with the automobile industry, which it could not settle, under-

mined labor’s confidence in the Board to such an extent that it was effectively 

dismantled. In 1935, the NIRA was declared unconstitutional by the Supreme 

Court because, the Court held, neither the president of the United States nor any 
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private group (such as the business entities given the power under the NIRA to 

control prices) had the constitutional authority to do what was required of them 

under the act. 

It is against this backdrop that the modern labor movement was born. After 

this, Congress was able to successfully enact legislation that has formed the basis 

of what we know as organized labor. Through a series of enactments that have 

shifted the balance of power first to the unions and then to employers, the bal-

ance that has been created is subject today only to refinement. (See  Exhibits 14.2 , 

“Key Events in Labor–Management Relations,” and 14.3, “Union Role in Ser-

vices Expanding.”) 

At one point, labor unions enjoyed great popularity in the United States. 

According to the U.S. Department of Labor’s Bureau of Labor Statistics, in 

2007, about 12.1 percent of the workforce (about 15.7 million) were union-

ized, a decrease from former years, such as 1983, the first year for which 

comparable union data are available, when the number was 20.1 percent. In 

just the one-year period from 2005 to 2006, union representation went from 

12.5 percent to 12 percent, a loss of 326,000 members. It rose by 311,000 

from 2006 to 2007. 

Due in part to such factors as the reduction in the labor force of tradition-

ally heavily unionized industries such as steel manufacturing, international 

competition, aggressive nonunionizing campaigns by employers, union con-

cessions during downturns in the economy, the enactment of legislation such 

as the North American Free Trade Agreement (NAFTA), and the loss of jobs to 

other countries with cheaper labor, the percentage has steadily decreased since 

the 1970s. (See  Exhibit 14.4 , “Maquiladoras: Mexico’s Cheap Labor Lures 

Firms.”) 

 Yet with over 15 million members, labor unions remain an important part 

of the workplace. With the 2007 median weekly income of full-time wage 

and salary union members being $883 compared with $663 for nonunion 

employees (although union membership does not totally account for the dif-

ference), we can see at least some of why unions still play an important part 

in the workplace landscape. One of the issues we may well see developing 

more frequently in the near future is unions increasing their membership by 

getting behind the issue of low-wage and immigrant workers. In the South, 

which is traditionally low in union membership, this occurred recently in the 

Koch Foods and Gold Kist poultry plants in Tennessee and Alabama. When 

employers engage in practices like refusing to allow employees to leave the 

processing line to go to the bathroom; heavy, unrealistic work quotas; wages 

so low that even employees working for 10 years can only make a maximum 

of $7.55 per hour; abusive treatment such as screaming, cursing, or not allow-

ing sick employees to leave, even traditionally nonunion workplaces run the 

risk of workers uniting and resorting to collective bargaining. In this chapter, 

we will discuss the basic laws addressing collective bargaining and what the 

laws require.    
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Source: Congressional Quarterly Researcher 2, no. 8 (February 28, 1992), p. 171.

Exhibit 14.2 Key Events in Labor–Management Relations

William H. Whyte Jr. describes the
emerging ethos of the corporate em-
ployee in his best-selling book,

. According to an
often-unspoken pledge of reciprocal
loyalty, the company offered job se-
curity, rising earnings and generous
fringe benefits in return for the em-
ployee’s commitment to stay with
the firm for his entire career.

————
•

————

The steady rise in workers’ earnings
that has marked the postwar period
comes to a halt after the first of a se-
ries of oil crises sparks inflation and
slows economic growth.

In the first phase of corporate restruc-
turing, manufacturers begin cutting
production jobs. General Motors,
Ford and Chrysler will eliminate
350,000 jobs over the next decade.

————
•

————

The worst recession since the Great
Depression of the 1930s takes its
greatest toll on the manufacturing in-
dustries of the Midwest, pushing un-
employment among blue-collar
workers to double-digit levels.

IBM — hurt by mounting competi-
tion from foreign computer makers
— begins cutting its work force.

A wave of bank consolidations and
closures begins, resulting in the loss
of more than 100,000 jobs in that
sector to date.

————
•

————

Recession begins, accelerating the pace
of layoffs. While blue-collar workers
continue to bear the brunt of unem-
ployment, companies are for the first
time cutting out entire layers of middle
management to reduce labor costs and
make their operations more flexible to
changing economic conditions. As a
result, white-collar unemployment
spreads throughout U.S. industry.

Sears, the nation’s third-largest re-
tailer, begins a cost-reduction pro-
gram that will cut about 33,000 
positions by the end of 1991.

Restructuring accelerates. U.S. cor-
porations announce more than a half
million permanent staff cuts affect-
ing both production and white-collar
workers.

IBM announces it will cut 20,000
jobs next year.

General Motors says it will close 21 of
its 125 North American plants and pare
74,000 positions, or 18 percent of its
work force, over the next four years.

Sears announces it will eliminate an
additional 7,000 positions by auto-
mating customer-service tasks.

United Technologies Corp. an-
nounces it will cut 13,900 jobs in its
defense and civilian industries.

Congress approves legislation pro-
viding an additional 13 weeks of un-
employment compensation.
President Bush, who blocked or ve-
toed two similar measures in 1991,
signs the bill into law Feb. 7.

General Motors names the first 12 of
21 plants to be closed in the U.S. and
Canada. GM also posts a $4.45 bil-
lion loss for 1991 — the largest in
American corporate history.

————
•

————

According to the Labor Department,
most of the 24.6 million new jobs
that will be added to the U.S. econ-
omy over the 15-year period ending
in 2005 will be high-skill positions
requiring more training than most of
the jobs they will replace.

Chronology
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Exhibit 14.3 Union Role in Services Expanding

In a 1990 New York Times article on the sharp decline 

of union membership in the 1980s, the conclusion 

was that unions had to evolve or die. Suggestions 

for evolving included unions providing social and 

financial services such as drug and alcohol abuse 

prevention, reduced-fee credit cards, checking 

accounts, and so forth. It noted that the “Union, 

yes” television campaign to attract workers and the 

AFL-CIO’s creation of a new membership category 

had been put in place to address these issues, but 

low private-sector unionization numbers weakened 

the union’s bargaining position. Many experts were 

guardedly optimistic that unions would be revital-

ized, but with the downward decline in numbers.

As we can now see nearly 20 years later, this has 

not been realized.

 Exhibit 14.4 Maquiladoras: Mexico’s Cheap Labor Lures Firms

See an example of why labor complains about man-

agements’ moving jobs out of the United States.

TAKING JOBS SOUTH
In 1965 Mexico introduced the concept maquilado-

ras as a way of encouraging foreign investment. They 

are plants just across the Mexican border to which 

U.S. companies such as Maytag, Nokia, Eaton, Gen-

eral Motors, and Zenith deliver raw materials and/

or parts, and receive finished goods. About 1 mil-

lion Mexican workers work at about 3,000 plants in 

Mexico. Not only are taxes and custom fees almost 

nonexistent because of NAFTA (the North Ameri-

can Free Trade Agreement), but Mexican workers 

work cheaper. Some employers may pay as much as 

$1 or $2 per hour for skilled labor, but most pay less, 

with as little as 50 cents per hour, up to 10 hours per 

day, six days per week. Ten Mexican workers can be 

hired for the price of one American worker. There 

are virtually no unions for employers to worry about 

and working conditions required by American laws 

such as the Occupational Safety and Health Act in 

the United States do not apply. Some employees 

may have air-conditioned, modern workplaces and 

employer-provided cheap lunches, health services, 

and housing aid, but that is generally not the case. 

Most maquiladoras are more like sweatshops that 

expose workers to dangerous conditions or chemi-

cals without adequate protections they would have 

in the United States. Maquiladoras are also respon-

sible for industrial pollution that would not be 

allowed if the company were operating just across 

the border in the United States. Because of for-

eign competition, American companies have used 

maquiladoras to stay competitive or even to remain 

in business at all. In recent years, due in large part 

to globalization, Mexico has been losing maquila-

doras to places like Central America, China, and Tai-

wan. China, in particular, has been giving Mexican 

maquiladoras stiff competition and is trying hard to 

become the world’s cheapest assembly destination. 

Maquildoras still count for 45 percent of Mexico’s 

exports, however.

  Labor Laws 

  Four main federal laws comprise the statutory basis for labor law and unioniza-

tion. The legislation initiating a move toward collective bargaining in the United 

States began with restricting court responses to union activity and establishing the 
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right of employees to form labor organizations and to be protected against unfair 

labor practices at the hands of employers. 

Until the Norris-LaGuardia Act of 1932 and the Wagner Act of 1935 (gener-

ally referred to as the National Labor Relations Act of 1935), employers had held 

virtually all the power. However, once that right to bargain collectively was cre-

ated and unions established, the matter took on some rather sinister twists. Unions 

started feeling their power and often went overboard in using it. 

This resulted in two other legislative measures to address the evolution of 

collective bargaining. The Taft-Hartley Act (also known as the Labor Manage-

ment Relations Act) amended the Wagner Act in 1947 to establish unfair  

practices, and the Landrum-Griffin Act of 1959 gave certain civil rights to union 

members and addressed corruption of union officials.   

    The Norris-LaGuardia Act of 1932 

  The Norris-LaGuardia Act was the first major labor law statute enacted in the 

United States. The opening section of the Norris-LaGuardia Act established that 

government recognized that the job to a worker is more important than a worker 

is to a corporation. It recognized that the only real power workers had was in 

impacting employers through numbers. An employer may not be disturbed when 

one worker walks out, but most certainly will be when all or most workers do so. 

The Norris-LaGuardia Act endorsed collective bargaining as a matter of public 

policy. To implement this policy, Congress sharply curbed the power of the courts 

to intervene in labor disputes, including curtailing use of the injunction. Norris-

LaGuardia did not give labor unions any new legal rights; rather, it allowed them 

more freedom to operate free from court control and interference. This greatly 

facilitated labor unions acting as effective collective bargaining agencies. 

Section 4 of the act declares that no federal court has the power to issue any 

form of injunctive relief in any case involving a labor dispute if that injunction 

would prohibit any person who was participating in such a dispute from doing cer-

tain acts. Judges cannot restrain any strike, regardless of its objective, and cannot 

restrain picketing activities. A labor union can provide relief funds to its strikers 

and publicize its labor disputes, and workers could urge other employees to join the 

conflict. Norris-LaGuardia allows a union to act in defense of a person prosecuted 

for his or her actions or to prosecute an action under the worker’s contract. A union 

can conduct meetings to promote the interests of workers. Norris-LaGuardia pro-

tected any “labor dispute” even though parties did not stand as employer–employee 

with each other, further encouraging collective bargaining. 

Most importantly, while it did not directly outlaw yellow dog contracts, the 

act declared that yellow dog contracts were inconsistent with U.S. public policy 

and not enforceable in any court in the United States. Later, the NLRB held that 

an employer engaged in an unfair labor practice if it demanded that an employee 

execute such an agreement. 

The act also had significant impact in curbing prosecution under the antitrust 

laws. In its statement of purpose, Congress claimed that the intent of the act was 
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to give labor what it thought it had received under the Clayton Act. Given the 

broadly stated purpose of the act, the Supreme Court has broadly construed it, 

providing unions with the opportunity to engage in activities calculated to effect 

the collective bargaining process. When Norris-LaGuardia limited the enforce-

ment of yellow dog contracts and removed the impediments of workers to orga-

nize in a concerted fashion, the way was paved for enactment of the National 

Labor Relations Act three years later.   

    The National Labor Relations Act of 1935 (Wagner Act) 

  Of the four pieces of seminal labor legislation, it is the National Labor Rela-

tions Act (NLRA) that most people consider to be the mainstay of union 

activity since it established the right of employees to form unions, to bargain 

collectively, and to strike. Recall that, at one time, it had been illegal—in fact, 

criminal—for employees to join together in an effort to collectively bargain 

with employers.  

   The National Labor Relations Act 
In order to avoid the unconstitutional delegation of legislative power, Congress, 

in enacting the NLRA, placed the administration of the act in the hands of the 

National Labor Relations Board (NLRB), an independent federal administrative 

agency, rather than in the hands of an industrial group; set up standards to gov-

ern the exercise of power delegated to that administrative agency; and provided 

for the judicial enforcement of the orders of that agency. The board was empow-

ered to issue remedial orders, enforceable in the courts, to prevent commission of 

unfair labor practices. Five such unfair practices were outlined in section 8 of the 

act. Under this section, it is an unfair labor practice to

   • Interfere with, restrain, or coerce employees in the exercise of their rights.  

• Interfere with the formation of a labor organization.  

• Discriminate in the hiring or tenure of employment or discourage membership 

in a labor organization.  

  • Retaliate for filing charges or testifying under the act.  

• Refuse to bargain with the representatives of the employees.    

Notably absent from this act are unfair labor practices that might be committed 

by unions, although there were unfair labor practices listed that might be commit-

ted by employers. In the political climate that prevailed in 1935, the government 

placed its weight on the side of laborers because of the imbalance between corpo-

rate power and the labor market. The act was government’s attempt to guarantee 

them the right to organize so they would be able to bargain on a more equal basis 

with employers. 

As you can imagine, given the history we discussed, creation of the NLRB did 

not rest well with business. For the first few years of its existence, the board sur-

vived a well-organized and concerted attack challenging its constitutionality and the 

scope of its authority. Finally, in 1937 and 1938, the U.S. Supreme Court brought the 
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avalanche of injunction suits against the NLRB to a halt in a series of rulings that 

found the authority of the board to determine whether an employer had engaged in an 

unfair labor practice was exclusive, subject only to subsequent judicial review after 

the board had issued its decision, and detailing the scope of the NLRB’s legal powers. 

These decisions form the foundations of the NLRB that are still effective today. 

 With the constitutionality of the NLRB settled and the injunctions halted, the 

judicial proceedings during the third year of the board’s existence concerned the 

correctness of the NLRB’s decisions and the power of the board to fashion rem-

edies. Certain principles of law were established, including that employees on 

strike were still employees; that employees striking because of an unfair labor 

practice are entitled to reinstatement, even if reinstatement makes it necessary 

to discharge employees hired to replace them; and that threatened economic loss 

does not justify the commission of an unfair labor practice. From 1935 to 1947, 

the courts developed a vast body of law dealing with labor issues.  

  The National Labor Relations Board 
The NLRB is the independent federal agency that enforces labor laws in the pri-

vate sector. Once sufficient interest has been indicated by the employees (usually 

by signing union authorization cards), the NLRB conducts elections to determine 

what union, if any, will represent the employees in collective bargaining. The 

NLRB also decertifies unions that employees no longer wish to have represent 

them, issues labor regulations, hears unfair labor practice cases at the agency 

level, brings enforcement proceedings for unfair labor practice cases, and other-

wise administers the NLRA. 

In collective bargaining, employees with a    community of interests   —that 

is, similar workplace concerns and conditions—come together as a    bargaining 
unit    that the union will represent. The community of interests is based on such 

factors as similarity of the jobs the employees perform, similar training or skills, 

and so on. While the general rule is that at least two employees must be in a bar-

gaining unit, an employer may agree to a one-person unit, such as for an on-site 

craftworker (e.g., a carpenter who belongs to a carpenter’s union being employed 

at a worksite as the only carpenter). 

Employees may unionize either by signing a sufficient number of authorization 

cards, by voting in a union during a union representation election, or, in some cases, 

by the NLRB ordering the employer to bargain with a union. The NLRB supervises 

the union election and certifies the results. The employer cannot interfere in any way 

with the employees’ efforts to form a union, as was done in   opening scenario 1. 

  Concerted Activity 
Section 7 of the NLRA guarantees employees the right to engage in concerted 

activities for mutual aid or protection. Typical protected concerted activities 

include union organizing, the discussion of unionization among employees, and 

the attempt by one employee to solicit union support from another employee. But 

concerted activity need not involve a union. Activities by groups of employees 

unaffiliated with a union to improve their lot at their workplace are deemed pro-

tected concerted activities. 

community of 
interests
Factors employees have 

in common for bargain-

ing purposes.

bargaining unit
The group of employees 

in a workplace that have 

the legal right to bargain 

with the employer.

community of 
interests
Factors employees have 

in common for bargain-

ing purposes.

bargaining unit
The group of employees 

in a workplace that have 

the legal right to bargain 

with the employer.

Scenario
1

Scenario
1
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Concerted activity also covers activity by a single employee, even if no other 

employee joins him or her. The reasoning is that the protected status of such activ-

ity should not turn on whether another employee decides to join the activity. Not 

all concerted activity is protected, however. Acts or threats of violence are not 

protected.

  Unions 
Unions are composed of nonsupervisory or nonmanagerial employees, includ-

ing part-time workers. Specifically excluded from the NLRA are agricultural and 

domestic workers, independent contractors, and those employed by their spouse 

or parent. 

The union’s    shop steward,    elected by the members, is the intermediary 

generally between the union and the employer. He or she may collect dues and 

recruit new workers, and, if a union member feels the    collective bargaining 
agreement    has been violated in some way, or an unfair labor practice has been 

committed, the shop steward is usually the first to contact the employer and dis-

cuss the issue, hopefully having it resolved. 

Unions may be organized by industry or craft/trade. If all employees of a par-

ticular industry organize into a union, such as autoworkers, regardless of the job 

the members hold, this is an    industrial union. The value of an industrial union 

from an employee’s point of view is the solidarity and strength in a comprehensive 

group of workers—especially important in the event of a strike. Rather than being 

organzied by industry, unions also may be organized around a particular craft 

or trade such as carpenters, sheet metal workers or pipefitters. These are craft 
unions The value of a craft union is that the members all have the same issues 

specific to their craft or trade. Craft union members’ interests are represented by a 

business agent of the craft union. You can imagine that management generally 

has an easier time trying to negotiate with one industrial union rather than a union 

for each craft/trade involved in management’s enterprise. However, each type of 

union has its own advantages and disadvantages. 

An interesting phenomenon in the past decade or so has been the unioniza-

tion or attempted unionization of groups traditionally nonunion. For instance, 

since the early 1990s, registered nurses across the country have been seeking to 

unionize and have been doing so in record numbers. Before that time, nurses 

had considered unions to be for blue-collar workers, while nurses were consid-

ered professionals. One of the first projects President Clinton undertook when he 

came into office was to ask his wife, Hillary Rodham Clinton, to head up efforts 

to make health care more accessible and affordable to all. The health industry’s 

response was unprecedented restructuring, and the resulting downsizing, among 

other things, displaced registered nurses. Registered nurses’ perception of unions 

as being only for blue-collar workers changed, and they began to seek a collective 

voice purportedly to protect their profession and patient safety. 

Even private attorneys are getting into the act. District attorneys had for some 

time been unionized in the public sector, but in 2003, in what is believed to be 

a first in the private legal profession, lawyers at the Phoenix office of the Los 

Angeles law firm of Parker Stanbury, which subcontracts with Pre-Paid Legal 
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Service to provide easily accessible legal services, voted to unionize. Citing a 

lack of response by their employer to their complaints about low pay, few research 

materials, no law library, limited Internet access, hourly performance quotas, and 

even working in open cubicles, they voted in representation by the local Team-

sters union, which also represents truckers, grocery companies, bakery drivers, 

and UPS employees. There were allegations that management frequently tried to 

block the organizing effort, but the unionized lawyers said they were contacted by 

several other private attorneys interested in exploring unionizing. 

There also have been organizing efforts for other nontraditional groups such 

as graduate students, college football players, medical interns and residents, and 

congressional researchers. 

We cannot leave the area of organizing efforts without touching on another 

topic important to that area: the rise of the use of labor management consult-

ing firms to thwart efforts at unionization. These organizations (often known as 

“union busters”) arose in the 1970s as primarily only a handful of law firms. 

Today, such firms have grown into a very sophisticated, billion-dollar industry. 

By 1989, employers had hired antiunion consultants in 76 percent of all union 

organizing campaigns. To the extent that employers can stop organizing efforts 

by hiring help regarding how to discourage employees from voting to have union 

representation, they would consider the money paid as well worth the price. 

The consulting firms’ efforts may be successful in keeping unions out, but the 

employers may pay in other ways. For instance, in February 2000, the nurses at 

Long Beach Memorial Hospital ran an organizing campaign to have the nurses 

join the California Nurses Association. A consulting firm was brought in to help 

keep the union out. The vote was eventually 591 to 581 to not have the nurses 

represented by a union, but the NLRB issued a complaint against the hospital 

alleging 26 violations of federal labor law. Many tactics are used to thwart unions 

during organizing efforts, some legal and some not. (See  Exhibit 14.5 , “Anti-

unionizing Tactics.”) The best strategy is to have a workplace in which employees 

feel no need for a union because their reasonable needs are taken care of by the 

employer. However, if employers choose to make use of management consulting 

firms to keep unions out of the workplace, they should keep in close touch with 

the consultants and their tactics in order to avoid being left holding the bag when 

the NLRB comes calling with allegations of unfair management practices. 

Under the NLRA, an employer is required to bargain in good faith with union rep-

resentatives about wages, hours, and terms and conditions of employment. These 

are    mandatory subjects of bargaining.    While employers may actually bar-

gain about other matters (   permissive subjects   ), only a refusal to bargain about 

mandatory subjects of bargaining may form the basis of an unfair labor practice. 

(See  Exhibit 14.6 , “Selected Collective Bargaining Agreement Clauses.”) 

At times, management and labor may differ on whether a particular matter is a 

mandatory subject of bargaining. If this disagreement is legitimate, it can form the 

basis of an unfair labor practice—for instance, a union may allege management 
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Exhibit 14.5 Antiunionizing Tactics

Below is a list of tactics used by employers over the 

years, both legal and illegal, to keep their employ-

ees from voting for union representation. As you 

will see, this is an extremely creative process, so the 

list is not exhaustive.

• Utilize scare tactics, including additional secu-

rity guards and guard dogs, to create an atmo-

sphere of fear and intimidation.

• Direct managers to disseminate misinformation 

about the union.

• Direct managers to disseminate antiunion 

flyers—one company passed out over 100 dif-

ferent flyers!

• Run newspaper ads against the union.

• Create antiunion videos and deliver them to 

employees’ homes.

• Offer enticements such as improved working 

conditions and pay increases, and imply that 

they will not come about if the union is voted 

in.

• Plead for more time to try to make things 

better.

• Have supervisors interrogate employees to find 

out how they intend to vote.

• Pressure supporters not to talk to other employ-

ees about the union.

• Place managers in employee hangouts such as 

lounges, cafeterias, or break rooms to inhibit 

employees’ discussion of the union vote.

• Have supervisors write letters to individual 

employees telling them things like the supervisor 

will lose his or her job if the union is voted in.

• Ignore and isolate pro-union employees.

• Use ethnicity as a wedge between various ethnic 

groups.

• Have supervisors call daily mandatory meetings.

• Have supervisors engage employees in one-on-

one conversations about the union as much as 

possible.

• Disseminate antiunion buttons, flyers, posters, 

videos, bumper stickers, and T-shirts.

• Have an antiunion Web site.

• Install locked, glass-covered bulletin boards all 

over the workplace and post antiunion material 

on them.

• Make supervisors think they will lose their jobs if 

they do not get the employees to vote against 

the union.

• Have a few employees run an antiunion 

campaign.

• Spring last-minute surprises on employees, such 

as rumors of possible workplace shutdown, 

bonuses, or pay raises.

• Have payroll send out checks with an amount 

equal to union dues taken out, tell employees 

this is what their paychecks will look like if the 

union is voted in, and then put the money back 

in their next paychecks.

• Shut down part or all of operations and allege 

that the shutdown is because of union costs.

has committed an unfair labor practice by refusing to bargain over a mandatory 

subject of bargaining such as wage increases. In  one  case,     for example, the union 

demanded negotiations on the issue of the agency’s new smoking ban. 4

If the matter proposed for negotiation is illegal, such as a proposal to have a 

closed shop, it is bad-faith bargaining even to bring it up as a proposal, and 

management’s refusal to bargain cannot be the basis of an unfair labor practice. 

The law requires only that the parties bargain in good faith about appropriate 

matters, not that one party necessarily agree with the other’s position and include 

closed shop
Employer hires only 

union members.

closed shop
Employer hires only 

union members.
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it in the collective bargaining agreement. The intent is to prevent management 

from unilaterally instituting workplace policies that closely affect workers with-

out at least getting employee input and negotiating the matter. The fact that one 

side or the other does not receive what it wants in the contract is not just cause for 

an unfair labor practice. As long as good-faith bargaining takes place, there has 

been compliance with the statute. 

An example of bargaining in bad faith might occur when, for instance, manage-

ment comes to the bargaining table and denies a raise to employees without offering 

any evidence whatever as to why, and simply continues to reject the union’s wage 

proposals. It also could occur if one side rejects proposals out of hand without 

Exhibit 14.6 Selected Collective Bargaining Agreement Clauses

Wages—including cost-of-living increases, pro-

duction increases, learners’ and apprentices’ 

overtime.

Benefits—including vacations, sick pay, holidays, 

insurance.

Hours—including overtime and determinations 

about assignment.

Seniority—setting forth how employee seniority 

is determined and used.

Management security—employers may make 

their own decisions about how to run the busi-

ness as long as they are not contrary to the col-

lective bargaining agreement or law.

Union security—the union’s legal right to exist 

and to represent the employees involved.

Job security—how employees will maintain 

employment, including procedures for layoffs, 

downsizing, work sharing, and so on.

Dues checkoff—right of a union to have the 

employer deduct union dues from employees’ 

wages and turn them over to the union.

Union shop—requires all employees to join the 

union within a certain time of coming into the 

bargaining unit.

Modified union shop—requires that all new 

employees must join the union after an agree-

ment becomes effective, as must any employees 

who were already union members; but those 

already working who were not union members 

and do not wish to join need not do so.

Maintenance-of-membership—employees who 

voluntarily join a union may leave only dur-

ing a short window period prior to agreement 

expiration.

Agency shop—requires all employees of the bar-

gaining unit to pay union dues, whether union 

members or not.

Grievances—sets forth the basis for grievances 

regarding conflicts over the meaning of the col-

lective bargaining agreement and procedures 

for addressing them.

Exclusive representation—the union representa-

tive will be the only party who can negotiate 

with the employer about matters affecting bar-

gaining unit employees.

Arbitration—the matters that cannot be other-

wise resolved will be submitted to arbitration to 

be resolved by a neutral third party whose deci-

sion is usually binding.

Midterm negotiations—permits agreed-on topics 

to be reopened to negotiation prior to contract 

expiration.

No-strike, no lockout—parties agree that the 

employees will not strike or will only do so 

under limited circumstances and that employ-

ers will not engage in lockouts. Instead, the 

grievance procedure will be used to handle 

labor disputes.
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making counterproposals to the other side. Missing negotiation sessions and set-

ting forth unsupported proposals could support an unfair labor practice charge. Of 

course, failing to show up for negotiations or refusing to sign the written agreement 

to which the parties orally agreed also would be bad-faith  bargaining. The    

  case, provided for your review, 

demonstrates several ways in which an employer can fail to bargain in good faith, 

when the employer, among other things, unilaterally instituted a fee for lost time 

cards and lowered the minimum raise employees could receive. 

The duty to bargain in good faith over terms and conditions of employment 

rather than for an employer to unilaterally impose workplace changes without 

input from the union does not require agreement between the parties. As you wit-

nessed with the Writers Guild of America strike, if agreement is not reached with 

the union after good-faith bargaining is conducted, the union may then be free to 

advance to other alternatives it can exercise, up to and including strikes. Unions 

are also capable of engaging in refusals to bargain or bargaining in bad faith. 

These are not activities exclusive to management.  

Frequently when union members do not like the contract that results from collec-

tive bargaining negotiations, they will allege the union has breached its duty of fair 

representation. This duty, not formally defined in the statute and often used as a 

catchall allegation, requires the union to represent all employees fairly and non-

discriminatorily. If employees feel that one group has come out better than another 

in a contract, they will use the duty of fair representation as a basis for challeng-

ing the contract. The U.S. Supreme Court spoke to this issue in    

, included at the end of the chapter, when it 

held that since the final outcome was not “wholly irrational or arbitrary,” the union 

had done its statutory job of upholding its duty of fair representation even though 

some members may not have liked the outcome. 

If all goes well, bargaining between labor and management results in a collective 

bargaining agreement. This is the term for the contract that is reached between the 

employer and the union about workplace issues. There is no set form that this agree-

ment must take, and it may be any length and contain any provisions the parties 

decide. (See  Exhibit 14.6 , “Selected Collective Bargaining Agreement Clauses.”) 

Job and union security is the main issue for employees, while freedom from labor 

strife such as strikes, slowdowns, and work stoppages is paramount for employers. 

Management will often wish to include a    management security clause,   stat-

ing that it has the power to run its business and make business decisions as long as 

it is not in violation of the collective bargaining agreement or the law. 

Toward that end, in addition to wages and hours, collective bargaining agree-

ments often also contain provisions regarding strikes, arbitration of labor dis-

putes, seniority, benefits, employment classifications, and so on. Because things 

change, the agreement is in effect only for a specified period. Prior to expiration 
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of that period, the parties will negotiate a new contract, to take effect when the 

old one expires. 

The collective bargaining agreement also may include a clause permitting 

midterm negotiations. These are negotiations during the life of the contract, 

rather than immediately prior to its expiration, about matters on which the par-

ties have agreed they will permit interim negotiations. The parties may not be 

able to agree on a particular provision and, rather than allow it to hold up the 

entire contract, will agree to come back together later to negotiate it. Alterna-

tively, the parties may agree to midterm negotiations because the contract may 

cover a fairly long period and the provision subject to midterm negotiation is 

one that may change quickly and need to be reviewed before the contract’s expi-

ration date. 

Refusal to bargain in good faith is not the only unfair labor practice that an 

employer can commit. Others include engaging in activities that would tend to 

attempt to control or influence the union, or to interfere with its affairs, and dis-

criminating against employees who join or assist unions. Actual interference by 

the employer need not be proved for it to be considered an unfair labor prac-

tice. Rather, the question is whether the activity tends to interfere with, restrain, 

or coerce employees who are exercising rights protected under the law. (See

Exhibit 14.7 , “Management Unfair Labor Practices.”) The    

 case indicates the extent of possi-

ble unfair labor practices when the employer refused to reinstate striking employ-

ees and gave a unilateral wage increase without consulting the union. It is the basis 

for   opening scenario 2, and is provided at the conclusion of the chapter. 

As mentioned previously, some employers are more aggressive in interfering

with their employees’ unionizing efforts. In  

  included for your review, the owners interfered with its 

employees’ organizing efforts and even terminated some of its employees, acts 

that the court found to be unfair labor practices that violated the NLRA. 

Sometimes, even though the employer may have the best of intentions, his or

her actions may amount to a violation of law. In    

  included at the end of the chapter, what may have appeared to 

the company to be legitimate negotiations with nonunion employees was held 

to violate the NLRA. The nonunion employer attempted to resolve labor issues 

through “employee participation” or “employee-management” focus groups. When 

the court determined that the groups actually constituted labor organizations and 

were dominated by management, who had too much of a hand in administering 

these groups, it held that the employer’s actions constituted an unfair labor prac-

tice.  is the basis for   opening scenario 3. 

In  Exhibit 14.5 , “Antiunionizing Tactics,” we listed many of the antiunion 

organizing tactics that have been used by management over the years to thwart 

union efforts to organize, and in  Exhibit 14.7 , “Management Unfair Labor Prac-

tices,” we listed management unfair labor practices. In  Exhibit 14.8 , “Cans and 
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Collective bargaining 
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Collective bargaining 
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Exhibit 14.7 Management Unfair Labor Practices

• Trying to control the union or interfering with 

union affairs, such as trying to help a certain 

candidate get elected to a union office.

• Discriminating against employees who join 

a union or are in favor of bringing in a union 

or who exercise their rights under the law 

(e.g., terminating, demoting, or giving poor 

working schedules to such employees).

• Interfering with, coercing, or restraining employ-

ees exercising their rights under the labor law 

legislation (e.g., telling employees they can-

not have a union or they will be terminated if 

they do).

• Refusal to bargain or refusal to bargain in good 

faith.

Can’ts during Union Campaigns,” we list some specific acts employers can and 

cannot engage in during organizing efforts. It would be wise for employers to use 

these lists as guides in order to avoid unfair labor practice complaints. 

The NLRA permits certain strikes by employees as a legitimate bargaining 

approach that leverages economic and public pressure. (See  Exhibit 14.9 , ”Types of 

Strikes.”) When a union strikes, union members do not work but, instead, generally 

gather outside the employer’s place of business and carry signs about the nature of 

the strike (   picketing   ) and chant slogans. Engaging in such activity is for purposes 

of pressuring management to concede, bringing attention to the strikers’ demands, 

gathering public support, and discouraging others who may support the employer. 

For instance, a picket line may encourage shoppers going into a grocery store not to 

patronize the store where the clerks are on strike because wages are too low. 

Legitimate strikes may be called by the union either for economic reasons or 

because of unfair labor practices. For instance, the employees may strike when a 

collective bargaining agreement expires without a new one to take its place or if 

the employees are attempting to force economic concessions from the employer. If 

employees strike for legally recognized reasons, their actions are protected under 

the NLRA and they retain their status as employees. Strikes not authorized by the 

union are called “   wildcat strikes   ” and are illegal if they force the employer to 

deal with the employees, rather than the union, or impose the will of the minor-

ity, rather than the majority. They have been found not to be unlawful if they are 

merely to make a statement. 

If the employer replaces the strikers with new employees, then once the strike is 

over, the strikers have a right to reinstatement if they offer an unconditional offer 

to return to work. If their jobs are occupied by replacement workers, then unfair 

labor practice strikers are entitled to be reinstated, but economic strikers are not. 

Just as employees can stop working if they feel the need to strike to make their 

point, the employer can close the premises to employees and engage in a  lockout.

In a lockout, the employer curtails employment by either shutting down the plant 

picketing
The carrying of signs, 

which tell of an unfair 

labor practice or strike, 

by union members in 

front of the employer’s 

business.

picketing
The carrying of signs, 

which tell of an unfair 

labor practice or strike, 

by union members in 

front of the employer’s 

business.

wildcat strike
A strike not sanctioned 

by the union.

wildcat strike
A strike not sanctioned 

by the union.

lockout
Management does not 

allow employees to 

come to work.

lockout
Management does not 

allow employees to 

come to work.
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or by bringing in temporary nonunion employees after laying off striking workers. 

Under the NLRA, the employer may engage in lockouts not as a way of avoiding 

bargaining or unionizing but, rather, as with strikes, to bring pressure to bear on 

the other side for legitimate purposes. 

Many collective bargaining agreements contain    no-strike, no-lockout clauses,

which either prohibit or limit the availability of this action and, instead, call for 

the use of the grievance process to handle issues. In 2002, baseball commissioner 

Bud Selig pledged not to lock out players throughout the season and the World 

Series. His statement left open the possibility that team owners would come up 

with new work rules after that. Because the players’ union had been working with-

out a labor contract since November 7, 2001, they interpreted the commissioner’s 

statement as a “veiled threat” to impose vast economic changes as soon as the 

postseason ended. In 1994, in its eighth walkout since 1972, the baseball play-

ers’ union struck in order to fight management’s plan to implement changes that 

included a salary cap. The walkout lasted 232 days and resulted in the cancella-

tion of the World Series for the first time since 1904. In 2002, after fighting for 

no-strike, no-
lockout clause
Labor and management 

agree that labor will not 

strike and management 

will not stage a lockout.

no-strike, no-
lockout clause
Labor and management 

agree that labor will not 

strike and management 

will not stage a lockout.

Exhibit 14.8 Cans and Can’ts during Union Campaigns

Often referred to as “NO TIPS” (threats, interroga-

tion promises, or spying, along with several other 

things an employer cannot do), during a unioniz-

ing campaign, the employer can’t

• Threaten to fire an employee for joining a 

union.

• Try to help the employees form a union.

• Lay off or terminate employees who support the 

union.

• Allow employees to copy antiunion leaflets at 

work and pass them out.

• Let employees hold antiunion meetings at 

work.

• E-mail, post, or circulate threatening or intimi-

dating letters or leaflets.

• Try to question employees about their support 

of (or opposition to) the union.

• Terminate, discipline, transfer, or reassign union 

supporters to less desirable shifts, duties, or loca-

tions without some legitimate business cause 

other than their union support.

• Ask about union meetings or union activities.

• Spy on union activities or union supporters.

• Isolate all union supporters so that they cannot 

speak with other employees.

• Promise wage increases or other benefits if 

employees don’t join the union.

• Threaten to take away job benefits if employees 

vote in a union.

• Ban pro-union buttons if such things are gener-

ally permitted.

During a unionizing campaign, an employer can

• Send letters to employees’ homes.

• Establish a suggestion box or complaint process.

• Give pay raises or benefits overall, not just to 

union supporters. (This can be limited after the 

union applies for its certificate or gives notice to 

bargain its first agreement.)

• Hold meetings in an effort to address or solve 

problems it becomes aware of.

• Tell employees how good the company is.

• Tell employees how good the company’s ben-

efits and working conditions are.

• Address issues that it may become aware of 

during the unionizing process.
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months over changes imposed by club owners, the players entered into a new 

contract on August 30, avoiding the strike deadline by only hours. 

More recently, we saw the unfortunate National Hockey League fiasco where 

differences between the owners and players, primarily over the issue of salary 

caps, resulted in a five-month lockout by the owners and, eventually, cancellation 

of the entire season by the NHL commissioner. It was the first time a major North 

American professional sports league lost an entire season to a labor dispute. The 

last time the Hockey League’s Stanley Cup was not awarded was in 1919 because 

of a flu pandemic. The year before, the Boston Red Sox had won the World Series. 

Coincidentally, this time around, when the cup wasn’t awarded because of labor 

disputes canceling the season, the Red Sox had once again, after over 80 years, 

won the World Series the year before. 

In the

  case, included at the conclusion of the chapter, the court discusses 

legitimate purposes for which an employer can stage a lockout and what happens 

if the workers are replaced with temporary employees during the lockout. The 

union challenged the lockout and hiring of temporary workers as unfair labor 

practices, but the court held that the practices did not violate the law.     

    The Taft-Hartley Act of 1947 

With the enactment of the NLRA and the subsequent gains made in unionism, 

the Taft-Hartley Act of 1947 was enacted as an amendment to the NLRA to curb 

excesses by unions. Most importantly, the Taft-Hartley Act changed the policies of 

the NLRA. No longer were all employers legislatively determined to be frustrat-

ing the organizational rights of their employees. Congress recognized that unions 

Case
7

Case
7
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Exhibit 14.9 Types of Strikes

• Economic strike—used to exert pressure on the 

employer regarding economic issues. Also used 

for strikes resulting from any other reason than 

an unfair labor practice. Protected activity.

• Unfair labor practice strike—called by union 

because of an employer’s unfair labor practice. 

Protected activity.

• Sympathy strike—union not involved in strike 

also strikes to show solidarity and support to 

striking union.

• Sitdown strike—employees illegally take posses-

sion of workplace during strike. Not protected 

activity.

• Wildcat strike—strike not authorized by union. 

Generally not protected activity, but may be.

• Intermittent strike—strikes that occur from time 

to time and are not announced. Not protected 

activity.

• Slowdown—employees remain on the job and 

generally do not produce as much. Unprotected 

activity.
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had grown so strong and powerful over the years that their activities required fed-

eral regulation. As such, unions were to have certain limitations placed on their 

activity. Congress wanted employers, employees, and labor organizations to rec-

ognize one another’s legitimate rights and made the rights of all three subordinate 

to the public’s health, safety, and interest. 

Section 7 was rewritten to recognize the right of an employee to refrain from 

concerted activity, including union activity. Like section 8 of the Wagner Act, 

which enumerates unfair labor practices that could be committed by employees, 

section 8 of the Taft-Hartley Act spells out six unfair labor practices that could 

be committed by organized labor (see  Exhibit 14.10 , “Union Unfair Labor Prac-

tices”), thereby bringing unions under the regulation of the federal law. Under this 

section, it is an unfair labor practice for unions to

1. Restrain or coerce employees in the exercise of their rights or employers in the 

selection of their representatives for collective bargaining.  

2. Cause an employer to discriminate against an employee.  

3. Refuse to bargain with an employer.  

4. Engage in jurisdictional or secondary boycotts.  

   5. Charge excess or discriminatory initiation fees or dues.  

   6. Cause an employer to pay for goods or services that are not provided.    

Before closed shops (where the employee must become a member of the 

union in order to obtain a job) were outlawed by the Taft-Hartley Act, states 

enacted right-to-work laws. (See  Exhibit 14.11 , “Right-to-Work States.”) This 

was done in response to the use of closed shops by unions to control dissent-

ers by severing their union membership, without which they could not work in 

a closed shop. The NLRA permits states to have    right-to-work laws,    and as 

of 2008, 22 of them do. In a right-to-work state, employment cannot be con-

ditioned on union membership. Despite some employees’ nonparticipation in 

the union, and thus their not being required to pay union dues, the union must 

still represent these employees as a part of the bargaining unit. If a state is not a 

right-to-work state, the union and employer may have as a part of their collec-

tive bargaining agreement union security device a provision for a    union shop.

This provision, called a    union shop clause,    requires the employer to have all 

members or potential members of the bargaining unit agree that they will join 

the union within a certain amount of time (not less than 30 days) after becoming 

employed. 

The issues involved in states having right-to-work laws and not having them 

arose recently in the state of Michigan, which, with 19.6 percent of its workforce 

belonging to a union, is the fourth largest union membership state in the coun-

try. It is also the birthplace and home of the United Auto Workers union. Though 

job losses have decreased UAW membership from 1.5 million in 1979 to about 

500,000 now, the union has been so successful in Michigan that even white-collar 

workers admit that their salaries would not be as high and their benefits as good 

if it were not for the unions. Due to union negotiations, among other things, union 

right-to-work laws
Permits employees to 

choose not to become a 

part of the union.

union shop
Union and management 

agree that employees 

must be a member of 

the union.

union shop clause
Provision in a collective 

bargaining agreement 

allowing a union shop.

right-to-work laws
Permits employees to 

choose not to become a 

part of the union.

union shop
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must be a member of 
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union shop clause
Provision in a collective 

bargaining agreement 

allowing a union shop.
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Exhibit 14.10 Union Unfair Labor Practices

• Refusal to bargain or bargaining in bad faith—

that is, not attending bargaining sessions, not 

providing proposals, not providing necessary 

information.

• Coercing or restraining employees in exercising 

their rights to join (or not join) a union. This is 

not a problem if the union and employer have 

a provision in their collective bargaining agree-

ment that states a nonunion member coming 

into the bargaining unit must join the union 

within a certain amount of time.

• Charging discriminatory or very high dues or 

entrance fees for admittance into the union.

• Threatening, encouraging, or influencing employ-

ees to strike in an effort to pressure the employer 

to join an employer organization, to get the 

employer to recognize an uncertified union, or to 

stop doing business with an employer because of 

the employer not doing so.

• Influencing employers to discriminate against, 

or otherwise treat differently, employees who 

do not belong to the union or are denied union 

membership for some other reason than non-

payment of union dues or fees.

members enjoy good wages, extra days off, and rights such as the auto manufac-

turers job bank preserving hourly workers’ jobs even if there is nothing for them to 

do (earning UAW the nickname “U Ain’t Working”). At the same time, for the past 

several years, Michigan has been losing jobs (336,000 from 2000–2006 alone) to 

places like Mexico, with its lower wages. In June 2007, at 7.2 percent, Michigan’s 

unemployment rate was the highest in the nation. In an effort to attract more busi-

ness to the state, in March of 2007, Michigan Republican Rep. Jack Hoogendyk 

introduced a right-to-work bill for the state to change its closed shop laws, which 

require that if there is a union in the workplace, employees must join, to an open 

shop where employees can decide for themselves if they wish to do so. In the view 

of some, the closed shop law in Michigan makes Michigan less attractive to busi-

nesses contemplating moving there because it means that the work environment 

is not employer-friendly. On the other hand, unions say such laws lead to lower 

wages and benefits and because Michigan is such a strong union state, dismissed 

the idea of such legislation, saying they will fight any such moves. 

Oklahoma had the same fight before it passed its law in 2001. Since Oklaho-

ma’s law became effective in 2003, the impact has been “minimal,” according to 

researchers. Personal income grew 7.6 percent in 2006, the third highest in the 

United States, but according to the Department of Commerce, that was because 

of growth in the preexisting oil and gas industry. On the other hand, several man-

ufacturing plants closed, including General Motors, Bridgestone Firestone, and 

Wrangler jeans, which moved to Mexico. Union membership went from 8 percent 

to 5.4 percent. 

It is also permissible for the collective bargaining agreement to contain an 

agency shop clause,    which requires nonunion members to pay to the union 

the usual union dues and fees without joining the union and thereby becoming 

agency shop clause
Requires nonunion mem-

bers to pay union dues 

without having to be sub-

ject to the union rules.

agency shop clause
Requires nonunion mem-

bers to pay union dues 

without having to be sub-

ject to the union rules.
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subjected to union rules. Some right-to-work laws do not allow this and, instead, 

permit nonunion employees of the bargaining unit to be    free riders   —that is, to 

receive union benefits without having to pay union dues or fees. In the    

  case, given for your review, 

the court addressed the issue of pro football players who did not want to pay union 

dues. The issue turned on whether the state law of the place where they played their 

games would govern, or the place where they held their practices. Virginia, where 

they primarily practice, is a right-to-work state, while Washington, DC, where they 

played their games, is not. The court held that their primary work was in Virginia, 

and since it is a right-to-work state, the players were required to pay union dues. 

A frequent bone of contention with union members is the use of union dues for 

activities with which the members do not agree. This is a particularly interesting 

question when it involves the agency shop since employees who do not want to 

belong to the union must still pay to the union an amount equal to the union dues 

(often called a ). This is, of course, to prevent the problem of free riders 

who benefit from union activity but do not contribute to the union’s resources. 

In 2007, the U.S. Supreme Court addressed the agency shop nonmember 

funds use issue when a public employee union asserted that Washington state’s 

law prohibiting labor unions from using the agency shop fees of nonmembers 

for election-related purposes unless the nonmember affirmatively consents was 

an unconstitutional burden on the union’s First Amendment right to free speech. 

free riders
Bargaining unit employ-

ees who do not pay dues 

but whom the union 

is still obligated to 

represent.

free riders
Bargaining unit employ-
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represent.
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Exhibit 14.11 Right-to-Work States

According to the U.S. Department of Labor, the following states had right-to-work laws in effect as of 

January 1, 2008:

Alabama

Arizona

Arkansas

Florida

Georgia

Idaho

Iowa

Kansas

Louisiana

Mississippi

Nebraska

Nevada

North Carolina

North Dakota

Oklahoma

South Carolina

South Dakota

Tennessee

Texas

Utah

Virginia

Wyoming

Indiana has a policy in effect, but it only applies to school employees.

Source: http://www.dol.gov/esa/whd/state/righttowork.htm.
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The union asserted that the law was unconstitutionally restrictive of free speech 

because it put the burden on the union to find out if the nonmember objected 

to the use of the funds for election-related purposes. The Court said that by the 

public employee union being able to receive agency shop fees from government 

employees, it was much like the union being able to tax government employees 

for having a job. Under these circumstances, if the state of Washington wished 

to put the burden on the union to find out if the nonmembers wanted their funds 

used for election-related purposes, the Court did not think that was an unconstitu-

tionally high price to pay.  5

In       provided at the conclusion of the 

chapter, the U.S. Supreme Court addressed the issue of what the union could use 

this money for. The Court had already determined that “chargeable activities must 

(1) be ‘germane’ to collective-bargaining activity; (2) be justified by the govern-

ment’s vital policy interest in labor peace and avoiding ‘free riders,’ and (3) not 

significantly add to the burdening of free speech that is inherent in the allowance 

of an agency or union shop.” It used these guidelines to decide if the specific pro-

grams being challenged were within these rules. 

One of the other powers in the Taft-Hartley Act rarely comes into play, but it 

is an important provision when needed. The act gives the president of the United 

States the authority to halt a strike or lockout if it would imperil national health or 

safety. Under the act, the president can seek an injunction that would require an 

80-day “cooling-off period” for the parties during which, hopefully, they would 

reach an agreement. If the union rejects management’s terms after the cooling-off 

period, then the union can strike. 

In the fall of 2002, not long after the tragic events of September 11, 2001, the 

10,500 West Coast dockworkers of the International Longshore and Warehouse 

Union (ILWU) threatened to strike over issues involving the introduction of labor-

saving technology and the outsourcing of union jobs. With the 29 ports handling 

about 50 percent of all ocean-borne cargo entering the United States or $300 

billion in goods (about 7 percent of the gross domestic product) from San Diego 

to Seattle at about the rate of $1 billion per day, supporting about 1.4 million 

U.S. jobs, and at least 45 retailing giants like Wal-Mart, Home Depot, Target, and 

The Gap, representing over $1 trillion in annual sales and 100,000 manufactur-

ing, distribution, and retail centers, lobbying President George W. Bush to avert a 

strike or slowdown, the matter was serious. President Bush certainly thought so: 

he promised to use any means necessary to make sure troops received what they 

needed. Options floated included using U.S. Navy personnel to run the ports, try-

ing to break up the union’s coastwide bargaining unit, or introducing legislation 

that would restrict the union being able to call a strike. 

Management instituted a lockout after deciding the workers had engaged in a 

work slowdown. After eight days of the lockout, President Bush declared a national 

emergency, asserting the strike’s potentially crippling effect on the national econ-

omy. On October 8, the U.S. Department of Justice took the case to a federal court 

Case
9

Case
9
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in San Francisco to halt the lockout and requested a temporary restraining order 

under the Taft-Hartley Act. On behalf of President Bush they argued that the order 

was necessary to protect the economy because some businesses were reportedly 

running low on inventories and supplies and the strike was also jeopardizing the 

war on terrorism. Defense Secretary Donald Rumsfeld gave a sworn statement that 

the port dispute threatened to “degrade military readiness, hinder the department’s 

ability to prosecute the global war on terrorism, and undercut other defense needs 

and worldwide commitments.” The judge granted the restraining order and called 

an immediate halt to the lockout, ordering the West Coast ports to reopen immedi-

ately. More than 200 ships waited in the waters outside the ports, with an estimated 

unloading time of eight to nine weeks. On November 1, 2002, the union and man-

agement announced an agreement regarding the central technology issue. 

    The Landrum-Griffin Act of 1959 

  Also known as the Labor Management Reporting and Disclosure Act, this legisla-

tion was enacted in response to congressional investigations into union corruption 

from 1957 to 1959. After finding evidence of such corruption, the legislation was 

passed. Based on the investigative findings, the purpose of the law is to estab-

lish basic ways of unions operating to ensure a democratic process, to provide 

union members with a minimum bill of rights attached to union membership, 

and to regulate the activities of union officials and the use of union funds. (See 

 Exhibit 14.12 , “Union Members’ Bill of Rights”) 

The act provides a bill of rights for union members. Looking at some of the 

provisions of the bill of rights, one might think that they are so simplistic as to be 

taken as givens for an organization. However, keep in mind that the bill of rights 

was enacted in response to union abuses actually found during the two-year con-

gressional investigation. 

The Landrum-Griffin Act also set forth specific procedures to be followed 

when unions hold elections, including voting for officers by secret ballot, holding 

elections at least every three years (other times for different levels of the union, 

LO7LO7

Exhibit 14.12 Union Members’ Bill of Rights

Among other things, the Landrum-Griffin Act 

provides that

• Union members have the right to attend union 

meetings, vote on union business, and nomi-

nate candidates for union elections.

• Members may bring an agency or court action 

against the union after exhausting union 

procedures.

• Certain procedures must be followed before any 

dues or initiation fee increases.

• Except for the failure to pay dues, members 

must have a full and fair hearing when being 

disciplined by the union.
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such as international officers), candidates being able to see lists of eligible voters, 

and procedures for having an election declared improper. Provisions also were 

enacted to safeguard union funds. Under the act, unions cannot use union funds 

for anything except benefiting the union or its members. Funds cannot be used to 

support union office candidates, and union officials, agents, employees, and so 

on cannot acquire financial interests that conflict with the union’s. The law made 

stealing or embezzling union funds a federal crime.   

    Labor Relations in the Public Sector 

Much of what has been discussed relates to the private sector. Of more recent 

vintage is the matter of collective bargaining in the public sector.  

   Federal Employees 
Historically, there has been little legislation affecting the labor relations of pub-

lic employees (federal, state, and local government employees). The NLRA has 

always exempted these employees. There was no uniform federal policy on public 

labor–management relations. Currently, however, over half of the 50 states and 

the District of Columbia have collective bargaining statutes covering most, if not 

all, public employees. 

Over time, federal employees formed associations, but only postal workers 

were not powerless to influence their workplace. In 1962, President Kennedy 

established the right of federal employees to form and join unions. Since that 

time, union ranks have increased among this sector. 

 Federal restrictions prevent federal unions from conducting direct bargaining 

over wages and benefits and from striking. The Civil Service Reform Act of 1978 

established the Federal Labor Relations Authority (FLRA) to administer federal 

sector labor law. This agency may be thought of as the federal counterpart to the 

private sector’s National Labor Relations Board (NLRB).  

  State, County, and Municipal Public Employees 
Most public employee organizations at the state, county, and municipal levels can 

be divided into three major categories: professional associations, craft unions, 

and industrial-type unions.   are composed of a wide 

variety of professionals. The largest professional employee organization is the 

National Education Association (NEA). This organization of school teachers 

has over 3.2 million members from kindergarten to college, and in addition to 

teachers, consists of principals, administrators, and other school specialists. The 

Fraternal Order of Police does not consider itself a union, but many local lodges 

engage in collective bargaining, handle grievances, and represent the interests of 

their members to their employers. 

  consist of such workers as the International Association of Fire-

fighters (IAFF), which is an affiliate of the AFL-CIO. Another teachers union 

that considers itself part of the craft union is the American Federation of Teach-

ers (AFT), which limits its membership to classroom teachers only. While craft 

LO8LO8
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unions are too numerous to count, many of them are familiar and have been in 

existence for nearly a century, such as the United Mine Workers and International 

Brotherhood of Electrical Workers. 

The union that dominates the   is the American Federa-

tion of State, County, and Municipal Employees (AFSCME), an affiliate of the 

AFL-CIO. These local unions may represent an entire city or county, or they 

may represent a smaller unit of government, such as a department or a group of 

employees that cuts across many departments. 

The AFL-CIO assists public workers’ unions who affiliate with it through its 

Public Employees Department. This department, formed in 1974, has 33 affiliated 

unions that represent millions of federal, state, and local government employees. 

These unions represent workers as diverse as schools, courts, regulatory agen-

cies, hospitals, transportation networks, police, and firefighters. The AFL-CIO 

believes that state and local employees are the only workers in the United States 

who do not enjoy the basic right to enter into collective bargaining agreements 

with their employers. That is, there is no national legislation that gives these 

workers the right to enter into collective bargaining agreements. If they have the 

right, it is because the state in which they operate has enacted state legislation that 

permits it. 

To many, the most important difference between the public and private col-

lective bargaining is that the federal government and most state statutes do not 

contain the right of public employees to strike. This prohibition is grounded in 

the need to protect public health and safety (i.e., to prevent police officers or 

firefighters from being out on strike while crime rises or buildings burn), as well 

as the sovereignty doctrine deeming striking against a governmental employer as 

inconsistent with the government being the sovereign or highest authority. 

State and federal employees have not always honored the prohibition on striking. 

While many ignored the prohibition, probably the most famous example occurred 

when the federal air traffic controllers, represented by the Professional Air Traffic 

Controllers Organization (PATCO), went on strike in 1981. One of the reasons the 

strike was so memorable was undoubtedly because newly elected President Ronald 

Reagan took a hard line and terminated 11,000 striking employees.   The Air Traffic 

Controllers were sued for their slowdown in  

  included at the end of the chapter.

There are also differences between the private and public sector about what 

may be negotiated. While the U.S. postal workers may do so, generally federal 

employees cannot bargain over wages, hours, or benefits. On the other hand, they 

can bargain about the numbers, types, and grades of positions; procedures for 

performing work or exercising authority; the use of technology; and alternatives 

for employees harmed by management decisions.     

Case
10

Case
10
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      • The four main labor law statutes form a framework within which employ-

ers and employees may address workplace issues with some modicum of 

predictability.  

   • Laws paved the way for unionism by preventing courts from prohibiting union 

activity. They also provided a statutory basis, with the Wagner or National 

Labor Relations Act, and they fine-tuned and addressed union abuses, with the 

Taft-Hartley Act and the Landrum-Griffin or Labor Management Recording 

and D isclosure Act.  

   • Private employers and employees are free to negotiate upon mandatory as well 

as permissive terms of bargaining to determine matters of wages, hours, and 

other terms and conditions of employment.    

 Chapter
Summary 
 Chapter
Summary 

Dealing with unions can be an uncomfortable situation for an employer. The very 
idea is antithetical to many business owners who feel the business is theirs and 
that they should have full control. Giving over any control to employees through 
the unions and the collective bargaining process is not easy for them. Like it or 
not, however, collective bargaining is the law. Following the tips below can help 
avoid problems resulting in liability for violating labour laws:

• If employees decide they wish to unionize, do not try to negatively influence 
the decision in impermissable ways.

• Do not assume any employee you speak to for the purpose of persuading 
employees not to unionize will keep the conversation confidential.

• Know the kinds of things the employer can legally do to influence the union-
izing decision, and do only those things that are permissible.

• Once the union is in place, conduct all negotiations only with the union repre-
sentatives. Avoid making side deals with individual employees.

• Treat the collective bargaining process as one would any business activity. Do 
not invite unfair labor practice charges by engaging in activity that could be 
deemed a refusal to bargain in good faith.

• Know what the law requires—the employer need not do any more than the 
law requires in permitting the union to conduct its business. Know well what 
the employer can and need not do.

• Keep the lines of communication open between labor and management.

• Try to keep the “us versus them” mentality from having a negative impact on 
the collective bargaining process. It can be difficult to avoid, but if you can, it 
helps negotiations stay on an even keel, without letting egos get in the way.

• Play hard ball without setting management up for an unfair labor practice 
charge.

Management Tips
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1. After a bitter strike and boycott that included the use of “scabs” to replace workers in 

the walnut industry and strike-related violence, a returning worker who had been a qual-

ity control supervisor prior to the strike was placed in a seasonal packing position, a job 

with less status, because the employer was afraid that the replacement workers, some of 

whom were still on the job, would try to instigate violence against the returning work-

ers. The workers claimed that the employer refused to place them in their prior positions 

because of retaliation for striking. After a strike, does the employer have an obligation to 

place striking workers back in their pre-strike position if there might be violence aimed 

at them? [        113 F.3d 1259 (DC. Cir. 1997).] 

    2. Bloom was hired to perform clerical work for Group Health Incorporated Office and 

Professional Employees International Union Local 12. Group Health had negotiated 

a collective bargaining agreement that contained a union security clause that stated 

employees must be “members in good standing,” which Bloom interpreted as requir-

ing that he pay union dues. Upon filing a grievance with the NLRB, what is the likely 

outcome? [         30 F.3d 1001 (8th Cir. 1994).]  

    3. C. Tyler Williams Co. set up a committee called the Employee-Owners’ Influence 

Council (EOIC). All employees were encouraged to become members. Of 150 employ-

ees who applied, 30 of Tyler Williams’ 8,000 employees were selected by the company. 

They discussed such issues as medical insurance benefits, the Employee Stock Owner-

ship Plan, and family and medical leave. Is this type of employee–management team in 

violation of the NLRA? [         329 NLRB No. 47 (Oct. 6, 1999).]  

    4. In its employee handbook, an employer stated that it would do “ to

maintain the company’s union-free status for the benefit of both our employees and [the 

Company].” Is this an unfair labor practice under the NLRB? [ 

        328 NLRB No. 2 (Apr. 9, 1999).]  

    5. A truck driver who refused to drive a truck because he “smelled fumes” informed his 

co-worker of this fact. When the employee was disciplined for refusing to take the 

truck, he alleged that he was engaged in “concerted activity.” What basis does he have 

for alleging this? [         163 F.3d 662 (1st Cir. 1998).]  

    6. An employer was hiring employees after a strike. On employment applications, employer 

asked potential employees whether they belonged to a union. Was the employer engaged 

in an unfair labor practice? [         165 F.3d 74 (DC. Cir. 

1999).]

    7. The employer engaged in the practice of photographing an employee engaged in picket 

line activity. Is this illegal surveillance, even though the activity was “open and obvi-

ous,” no action was taken against the employee, and the employer was preparing a 

defense regarding potential illegal secondary activity? [       

162 F.3d 907 (6th Cir. 1998).]  

    8. What are the most important differences between public- and private-sector collective 

bargaining?  

    9. During contract negotiations, employer and union exchange information on the union’s 

proposal for pay raises. The employer rejects the proposal. The employer is adamant 

and refuses to agree to the raises. The union alleges that this is an unfair labor practice 

in that the employer is not bargaining in good faith. Is it? 

   10. The union strikes the employer in an effort to receive higher wages. The employer brings 

in workers to replace the striking employees. Agreement is finally reached between the 

employer and employees. Must the employer dismiss the replacement workers?    

 Chapter-End 
Questions 
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       1 .     158 U.S. 564 (1895).  

    2 . 245 U .S. 229 ( 1917).  

    3  .   (a.k.a. the    case), 208 U.S. 274 (1908).  

    4 .   , 920 

F.2d 45 (DC. Cir 1990).

5 .    127 S. Ct. 2372 (2007). 
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CasesCases

    Commonwealth v. Hunt  

  A lower court found a group of seven shoemakers who belonged to a union guilty of conspiracy because 

they refused to work for an employer who hired a shoemaker who was not a member of their union. The 

Supreme Judicial Court of Massachusetts, in reversing the convictions, found not only that it was not an 

unlawful activity to unionize but that the object of unions may be “highly meritorious and public spirited.” 

     Shaw  ,   J.     

Case
1

   Without attempting to review and reconcile all the cases, 

we are of opinion, that as a general description, though 

perhaps not a precise and accurate definition, a conspir-

acy must be a combination of two or more persons, by 

some concerted action, to accomplish some criminal or 

unlawful purpose, or to accomplish some purpose, not in 

and of itself criminal or unlawful, by criminal or unlawful 

means. We use the terms criminal or unlawful, because it 

is manifest that many acts are unlawful, which are not 

punishable by indictment or other public prosecution; 

and yet there is no doubt, we think, that a combination 

by numbers to do them would be an unlawful conspiracy, 

and punishable by indictment. 

Several rules upon the subject seem to be well estab-

lished, to wit, that the unlawful agreement constitutes the 

gist of the offence, and therefore that it is not necessary 

to charge the execution of the unlawful agreement. 

Another rule is a necessary consequence of the for-

mer, which is, that the crime is consummate and com-

plete by the fact of unlawful combination, and, therefore, 

that if the execution of the unlawful purpose is averred, it 

is by way of aggravation, and proof of it is not necessary

End Notes
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to conviction; and therefore the jury may find the con-

spiracy, and negative the execution, and it will be a good 

conviction. 

And it follows, as another necessary legal conse-

quence, from the same principle, that the indictment 

must—by averring the unlawful purpose of the conspir-

acy, or the unlawful means by which it is contemplated 

and agreed to accomplish a lawful purpose—set out an 

offense complete in itself; and that an illegal combina-

tion, imperfectly and insufficiently set out in the indict-

ment, will not be aided by averments of acts done in 

pursuance of it. 

 From this view of the law respecting conspiracy, we 

think it an offence which especially demands the applica-

tion of that wise and humane rule of the common law, 

that an indictment shall state, with as much certainty as 

the nature of the case will admit, the facts which consti-

tute the crime intended to be charged. This is required, 

to enable the defendant to meet the charge and prepare 

for his defence, and, in case of acquittal or conviction, to 

show by the record the identity of the charge, so that he 

may not be indicted a second time for the same offence. 

It is also necessary, in order that a person, charged by 

the grand jury for one offence, may not be substantially 

convicted, on his trial, of another. 

 From these views of the rules of criminal pleading, it 

appears to us to follow, as a necessary legal conclusion, 

that when the criminality of a conspiracy consists in an 

unlawful agreement of two or more persons to compass 

or promote some criminal or illegal purpose, that pur-

pose must be fully and clearly stated in the indictment; 

and if the criminality of the offence, which is intended 

to be charged, consists in the agreement to compass or 

promote some purpose, not of itself criminal or unlawful, 

by the use of fraud, force, falsehood, or other criminal or 

unlawful means, such intended use of fraud, force, false-

hood, or other criminal or unlawful means, must be set 

out in the indictment. 

We are here carefully to distinguish between the con-

federacy set forth in the indictment, and the confederacy 

or association contained in the constitution of the Boston 

Journeymen and Bootmakers’ Society, as stated in the 

little printed book, which was admitted as evidence on the 

trial. Because, though it was thus admitted as evidence, it 

would not warrant a conviction for anything not stated in 

the indictment. It was proof, as far as it went to support 

the averments in the indictment. If it contained any crimi-

nal matter not set forth in the indictment, it is of no avail. 

Now, it is to be considered, that the preamble and intro-

ductory matter in the indictment—such as unlawfully

and deceitfully designing and intending unjustly to extort 

great sums, etc.—is mere recital, and not traversable, and 

therefore cannot aid an imperfect averment of the facts 

constituting the description of the offence. The same may 

be said of the concluding matter, which follows the aver-

ment, as to the great damage and oppression not only of 

their said masters, employing them in said art and occu-

pation, but also of divers other workmen in the same 

art, mystery and occupation, to the evil example, &c. If 

the facts averred constitute the crime, these are properly 

stated as the legal inferences to be drawn from them. If 

they do not constitute the charge of such an offence, they 

cannot be aided by these alleged consequences. 

Stripped then of these introductory recitals and alleged 

injurious consequences, and of the qualifying epithets 

attached to the facts, the averment is this: that the defen-

dants and others formed themselves into a society, and 

agreed not to work for any person, who should employ 

any journeyman or other person, not a member of such 

society, after notice given to discharge such workman. 

The manifest intent of the association is to induce all 

those engaged in the same occupation to become mem-

bers of it. Such a purpose is not unlawful. It would give 

them a power which might be exerted for useful and hon-

orable purposes, or for dangerous and pernicious ones. If 

the latter were the real and actual object, and susceptible 

of proof, it should have been specially charged. Such an 

association might be used to afford each other assistance 

in times of poverty, sickness and distress; or to raise 

their intellectual, moral, and social condition; or to make 

improvement in their art; or for other proper purposes. 

Or the association might be designed for purposes of 

oppression and injustice. But in order to charge all those, 

who become members of an association, with the guilt 

of a criminal conspiracy, it must be averred and proved 

that the actual, if not the avowed object of the associa-

tion, was criminal. An association may be formed, the 

declared objects of which are innocent and laudable, and 

yet they may have secret articles, or an agreement com-

municated only to the members, by which they are banded 

together for purposes injurious to the peace of society or 

the rights of its members. Such would undoubtedly be a 

criminal conspiracy, on proof of the fact, however meri-

torious and praiseworthy the declared objects might be. 

The law is not to be hoodwinked by colorable pretenses. 

It looks at truth and reality, through whatever disguise it 

may assume. But to make such an association, ostensibly 

innocent, the subject of prosecution as a criminal con-

spiracy, the secret agreement, which makes it so, is to be 

averred and proved as the gist of the offence. But when 
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an association is formed for purposes actually innocent, 

and afterwards its powers are abused by those who have 

the control and management of it, to purposes of oppres-

sion and injustice it will be criminal in those who thus 

misuse it, or give consent thereto, but not in the other 

members of the association. 

Nor can we perceive that the objects of this associa-

tion, whatever they may have been, were to be attained 

by criminal means. The means which they proposed to 

employ, as averred in this count, and which, as we are 

now to presume, were established by the proof, were, that 

they would not work for a person, who, after due notice, 

should employ a journeyman not a member of their soci-

ety. Supposing the object of the association to be laud-

able and lawful, or at least not unlawful, are these means 

criminal? The case supposes that these persons are not 

bound by contract, but free to work for whom they please, 

or not to work, if they so prefer. On this state of things, 

we cannot perceive, that it is criminal for men to agree 

together to exercise their own acknowledged rights, in 

such a manner as best to subserve their own interests. 

Suppose a baker in a small village had the exclu-

sive custom of his neighborhood, and was making large 

profits by the sale of his bread. Supposing a number 

of those neighbors, believing the price of his bread too 

high, should propose to him to reduce his prices, or if 

he did not, that they would introduce another baker; 

and on his refusal, such other baker should, under their 

encouragement, set up a rival establishment, and sell his 

bread at lower prices; the effect would be to diminish 

the profit of the former baker, and to the same extent 

to impoverish him. And it might be said and proved, 

that the purpose of the associates was to diminish his 

profits, and thus impoverish him, though the ultimate 

and laudable object of the combination was to reduce 

the cost of bread to themselves and their neighbors. 

The same thing may be said of all competition in every 

branch of trade and industry; and yet it is through that 

competition, that the best interests of trade and industry 

are promoted. It is scarcely necessary to allude to the 

familiar instances of opposition lines of conveyance, 

rival hotels, and the thousand other instances, where 

each strives to gain custom to himself, by which he may 

lessen the price of commodities, and thereby diminish 

the profits of others. 

We think, therefore, that associations may be entered 

into, the object of which is to adopt measures that may 

have a tendency to impoverish another, that is, to dimin-

ish his gains and profits, and yet so far from being crimi-

nal or unlawful, the object may be highly meritorious 

and public spirited. The legality of such an association 

will therefore depend upon the means to be used for its 

accomplishment. If it is to be carried into effect by fair or 

honorable and lawful means, it is, to say the least, inno-

cent; if by falsehood or force, it may be stamped out with 

the character of conspiracy. REVERSED. 

   Case Questions 

    1. Why do you think it was necessary to dissolve the 

relationship between criminal conspiracy and the 

labor movement? What was the relationship given by 

the court between criminal acts and employees’ rights 

to control their environment at work?  

   2. Why do you think the court found that there was some 

good in organizing to affect the employer’s policies? 

Explain.

   3. Do you agree with the court’s analysis in this case? 

Explain.

    National Labor Relations Board v. Beverly 
Enterprises, Inc.  

  Employer unilaterally instituted a wage decrease and a $5 fee for lost time cards. The union believed 

management should have negotiated these issues with them. The court agreed. 

     Bownes  ,   J.     

Beverly operates a nursing home in Plymouth, Mas-

sachusetts. Historically, Beverly had given its employ-

ees annual wage increases on the anniversaries of their 

respective starting dates with the company. On March 23, 

1993, the NLRB certified the Hospital Workers Union, 

Local 767, Service Employees International Union (the 

Case
2
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union), as the exclusive bargaining representative of all 

full-time and part-time service and maintenance employ-

ees at Beverly’s Plymouth facility. 

Beginning in June 1993, the union and the company 

engaged in contract negotiations. The parties disagreed 

as to the amount of wage increases the employees would 

receive. In October 1994, the union told the company 

that it would be difficult to persuade its unit members to 

accept an annual increase of less than 4 percent. At the 

parties’ final negotiating session, on December 13, 1995, 

Beverly responded to the union’s earlier proposal of 

4 percent by proposing a 2 percent annual wage increase. 

The union expressed shock at the newly lowered offer 

and did not immediately make a counteroffer. The par-

ties went on to discuss an unrelated dispute and tempers 

flared. The union spokesperson stated that he needed to 

check with his attorney on the bargaining unit issue. 

While these negotiations were taking place, Beverly 

continued to provide its employees with wage increases 

on their employment anniversaries, and continued to 

award a maximum wage increase of 4 percent to the over-

whelming majority of them. This practice changed in 

1996, however. That year, the company gave to approxi-

mately 90 percent of the company’s unit employees a 

maximum wage increase of 3 percent. Beverly did not 

provide notice to the union that it would lower the maxi-

mum wage increase from 4 percent to 3 percent, nor did 

Beverly bargain with the union over the issue. Instead, 

Beverly unilaterally announced the change to the union 

in a letter, dated March 14, 1996. The letter described the 

imposition of the 3 percent maximum wage increase as a 

“compromise” between the parties’ negotiating positions. 

In approximately January 1996, Beverly changed its 

system of keeping track of its employees’ work time. It 

replaced its system of paper timecards with a system using 

plastic timecards that contained a magnetic strip. Included 

in its new system was a new policy requiring unit employ-

ees to pay a five-dollar fee for lost timecards. In making 

these changes, Beverly neither gave notice to nor bargained 

with the union. As of the date of the NLRB hearing on 

April 15, 1997, the company had collected the five-dollar 

lost-timecard fee on at least seventeen occasions. Between 

January and June 1996, the union contacted Beverly on 

several occasions and requested that it remedy its unilat-

eral changes and that the parties resume bargaining. 

An employer’s duty to bargain with its employees’ cho-

sen representatives is an essential element of our national 

labor policy. The object of the NLRA was to insure that 

employers and their employees could work together to 

establish mutually satisfactory conditions of employment. 

The basic theme of the Act was that through collective 

bargaining the passions, arguments, and struggles of prior 

years would be channeled into constructive, open discus-

sions leading, it was hoped, to mutual agreement. The duty 

to bargain is part and parcel of that policy’s preference for 

resolving labor disputes peacefully, through good faith 

collective bargaining, rather than by means of industrial 

strife which has a destructive effect on the economy. 

Because of these policy considerations, Section 8(a)(5) 

of the NLRA, as amplified by Section 8(d), requires 

an employer to bargain collectively with its employees’ 

representatives over “wages, hours, and other terms and 

conditions of employment.” Section 8(a)(5) makes it an 

unfair labor practice for an employer “to refuse to bargain 

collectively with the representatives of [its] employees.” 

That section is also violated if an employer unilaterally 

changes any term or condition of employment without 

affording the union representing its employees a mean-

ingful opportunity to negotiate “in fact.” In addition, “it 

is generally unlawful for an employer to withdraw recog-

nition of the union as a means of refusing to bargain.” 

A pay system in which the employer does not exer-

cise discretion in the timing or the amount of the wage 

increase awarded is a mandatory subject of bargain-

ing. This means, with respect to the anniversary wage 

increases, that an employer cannot unilaterally change the 

status quo, as Beverly did here, without bargaining with 

the union. Even during negotiations, an employer must 

maintain the “dynamic status quo” pertaining to employ-

ees’ wages. Therefore, by unilaterally changing the 

amount of a fixed wage increase without bargaining with 

the certified representative of its employees, an employer 

violates Section 8(a)(5) of the Act. It is important to our 

national labor policy that companies not act unilaterally 

on subjects of mandatory bargaining; doing so defeats 

the whole purpose of that policy’s preference for peaceful 

negotiation of disputes rather than industrial strife. 

The second unfair labor practice found by the Board 

was Beverly’s unilateral imposition of a five-dollar 

charge for lost timecards. The company does not dispute 

that it implemented a new policy requiring all employees 

to pay a five-dollar charge for lost timecards, nor that it 

undertook this new policy without notice to or bargain-

ing with the union. Beverly characterizes the change as a 

mere “change to time-clock procedure,” and argues that 

it therefore does not rise to the level of a change in terms 

and conditions of employment. 

But Beverly mischaracterizes the issue: the union did 

not argue that Beverly had to bargain with the union about 

a purely mechanical change to its “time-clock procedure.” 
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The company’s charging of a fee to employees for lost 

timecards—not the procedure that management required 

workers to follow to record their time—constituted a 

change in a term or condition of employment, and there-

fore Beverly’s unilateral change in such terms or condi-

tions without first pursuing collective bargaining violated 

the NLRA. 

The imposition of a replacement fee qualifies as a 

“material, substantial, and significant” change in the 

terms and conditions of employment. Beverly argues that 

the five-dollar charge simply reflected Beverly’s passing 

along its cost to replace a card. But how Beverly derived 

its five-dollar fee is not the issue. It may be perfectly fair, 

but the problem is that the fee constitutes a change in the 

terms and conditions of employment and Beverly must 

bargain with the union over such issues, not unilaterally 

impose them unless impasse is reached. 

The only legitimate question Beverly raises is whether 

the size of the replacement fee is so small that Beverly 

could impose it without having to negotiate with the 

union at all. Our national labor policy prefers employ-

ers and employees to bargain collectively over terms and 

conditions of employment, rather than to take unilateral 

action that can lead to industrial strife. Under that labor 

policy, the presumption is in favor of a duty to bargain, 

and against an exception to that duty on the ground that 

the unilateral action is allegedly de minimis. The Board’s 

order is ENFORCED. 

   Case Questions 

    1. Do you understand why the court said the issue of the 

new time card system must be negotiated? Explain.  

   2. Why do you think the employer decided to grant the 

employees a raise that was smaller than the one the 

employer usually gave?  

   3. Do you agree with the employer that the 3 percent 

raise was a “compromise” wage? 

     Air Line Pilots Association, International v. O’Neill 

  There was a bitter strike between the Air Line Pilots Association, International (ALPA), and Continen-

tal Airlines, Inc., after Continental filed for reorganization under Chapter 11 of the Bankruptcy Code 

and repudiated its collective bargaining agreement with ALPA. The strike went on for over two years, 

during which time Continental hired replacement workers and many pilots crossed the picket lines to 

go to work for Continental. Eventually the union negotiated a deal with Continental that allowed some 

of the striking pilots to return to work. However, the terms of the settlement were less favorable than a 

complete surrender to Continental would have been, particularly as it related to seniority for the striking 

pilots, which was the basis of their duty assignment system. The striking pilots did not like the deal that 

was struck between the union and management and alleged that in reaching the agreement, the union 

breached its duty of fair representation. The U.S. Supreme Court held that a union has done its job as 

long as the union’s settlement with the employer is not “wholly irrational or arbitrary.” 

     Stevens  ,   J.     

Case
3

ALPA’s central argument is that the duty of fair represen-

tation requires only that a union act in good faith and treat 

its members equally and in a nondiscriminatory fashion. 

The duty, the union argues, does not impose any obli-

gation to provide    representation. The District 

Court found that there was no evidence that ALPA acted 

other than in good faith and without discrimination. 

The union maintains, not without some merit, that its 

view that courts are not authorized to review [whether] 

the rationality of good-faith, nondiscriminatory union 

decisions is consonant with federal labor policy. The 

Government has generally regulated only “the  

  of collective bargaining,” . . .but relied on private 

negotiations between the parties to establish “their own 

character for the ordering of industrial relations,” . . .As 

we have previously stated, “Congress intended that the 

parties should have wide latitude in their negotiations, 

unrestricted by any governmental power to regulate the 

substantive solution of their differences.” 

There is, however, a critical difference between 

governmental modification of the terms of a private 

agreement and an examination of those terms in search 
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of evidence that a union did not fairly and adequately 

represent its constituency. Our decisions have long rec-

ognized that the need for such an examination proceeds 

directly from the union’s statutory role as exclusive bar-

gaining agent. Just as fiduciaries owe their beneficiaries 

a duty of care as well as a duty of loyalty, a union owes 

employees a duty to represent them adequately as well as 

honestly and in good faith. 

ALPA suggests that a union need owe no enforceable 

duty of adequate representation because employees are 

protected from inadequate representation by the union 

political process. ALPA argues that employees “do not 

need protection against representation that is inept but 

not invidious” because if a “union does an incompetent 

job its members can vote in new officers who will do a 

better job or they can vote in another union.” 

[W]e have repeatedly identified three components 

of the duty [of fair representation], including a prohibi-

tion against “arbitrary” conduct. Writing for the Court 

in the leading case in this area of the law, Justice White 

explained:

  The statutory duty of fair representation was 

developed over 20 years ago in a series of cases 

involving alleged racial discrimination by unions 

certified as exclusive bargaining representatives 

under the Railway Labor Act, . . .and was soon 

extended to unions certified under the N.L.R.A.. . . 

under this doctrine, the exclusive agent’s statutory 

authority to represent all members of a designated

unit includes a statutory obligation to serve the 

interests of all members without hostility or dis-

crimination toward any, to exercise its discretion 

with complete good faith and honesty, and to 

avoid a rbitrary c onduct.   

Congress did not intend judicial review of a union’s 

performance to permit the court to substitute its own 

view of the proper bargain for that reached by the 

union. Any substantive examination of a union’s per-

formance, therefore, must be highly deferential, recog-

nizing the wide latitude that negotiators need for the 

effective performance of their bargaining responsibili-

ties. For that reason, the final product of the bargaining

process may constitute evidence of a breach of duty only 

if it can be fairly characterized as so far outside a “wide 

range of reasonableness,” that it is wholly “irrational” or 

“arbitrary.” 

 For purposes of decision, we may assume that the 

Court of Appeals was correct in its conclusion that, if 

ALPA had simply surrendered and voluntarily terminated 

the strike, the striking pilots would have been entitled to 

reemployment in the order of seniority. Moreover, we 

may assume that Continental would have responded to 

such action by rescinding its assignment of all the bid 

positions to working pilots. After all, it did rescind about 

half of those assignments pursuant to the terms of the 

settlement. Thus, we assume that the union made a bad 

settlement—one that was even worse than a unilateral 

termination of the strike. 

Nevertheless, the settlement was by no means irra-

tional. A settlement is not irrational simply because it 

turns out    to have been a bad settlement. 

Viewed in light of the legal landscape at the time of the 

settlement, ALPA’s decision to settle rather than give up 

was certainly not illogical. At the time of the settlement, 

Continental had notified the union that all of the. . .bid 

positions had been awarded to working pilots and was 

maintaining that none of the strikers had any claim on 

any of those jobs. 

The suggestion that the “discrimination” between 

striking and working pilots represented a breach of 

the duty of fair representation fails. REVERSED and 

REMANDED    .

   Case Questions 

    1. Do you agree that the Court should not look into the 

substance of complaints about the union’s duty of fair 

representation?

   2. For the striking pilots who feel they were discrimi-

nated against, what are the drawbacks of the union? 

   3. Considering that the union had been on strike for over 

two years and management had hired replacement 

workers and nonstriking employees, what sort of 

position do you think that management was in when 

negotiating with the union? 
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   Petitioner, Columbia Portland Cement Company (the 

“Company”), operates a limestone shale quarry and 

cement production facility in Zanesville, Ohio. Since 

at least September 1, 1984, Local Lodge D24 of the 

Cement, Lime, Gypsum & Allied Workers Division of 

the International Brotherhood of Boilermakers, Iron 

Shipbuilders, Blacksmiths, Forgers and Helpers, AFL-

CIO (the “Union”), has represented the Company’s 

employees. The most recent collective-bargaining con-

tract between the Union and the Company’s predecessor 

expired on May 1, 1984, but the predecessor company 

and the Union agreed to extend that contract during 

negotiations for a new contract. 

The Company purchased the facility from the prede-

cessor on August 28, 1984. The Company notified the 

Union on August 29, 1984, that it intended to terminate 

the extended contract and desired to negotiate a new 

one. The parties failed to reach agreement on a new con-

tract, however, and on October 28, 1984, the Company 

unilaterally implemented the last offer it had made. On 

May 8, 1985, the employees went out on strike. 

By letter dated April 29, 1987, the Union made an 

offer to return to work on behalf of the striking employ-

ees. The letter stated that the employees “uncondition-

ally offer to return to work immediately.” In response, 

the Company sent a letter dated May 7, 1987, inform-

ing the Union that, “with regard to [the] unconditional 

offer to return to work,” the Company would not rein-

state the striking employees. The Company contended 

that some of the employees had been lawfully termi-

nated, and that the remainder were permanently replaced 

economic strikers who would be kept on a list for future 

vacancies.

    Columbia Portland Cement Co. v. National Labor 
Relations Board  

  The employer engaged in unfair labor practices that eventually led employees to engage in an unfair 

labor practice strike. After the union gave an unconditional request for reinstatement to the employer, 

the employer refused to reinstate them, and also unilaterally gave a wage increase without consulting the 

union. The court found both to be unfair labor practices by the employer. 

     Contie  ,   J.     

Case
4

On April 20, 1988, the Company offered reinstate-

ment, without back pay, to 62 of the striking employees; 

33 eventually returned to work. 

“A strike which is caused in whole or in part by an 

employer’s unfair labor practices    an unfair labor prac-

tice strike.” Employees who go out on strike in response 

to an employer’s unfair labor practices may not be per-

manently replaced by other employees. Unfair labor 

practice strikers are entitled to immediate reinstatement 

by the employer upon their unconditional offer to return 

to work. Refusing to reinstate striking employees after 

their unconditional offer to return to work violates sec-

tion 8(a)(3) and (1) of the Act. 

The Company granted employees a wage increase of 

20 cents per hour; replaced the retirement plan with a 

401(k) plan; and changed the grievance procedure to by-

pass the union and deal directly with the grievant. These 

actions all violate the employer’s duty to bargain with the 

employees’ exclusive bargaining agent in contravention 

of section 8(a)(5) and (1). Accordingly, the Board’s deci-

sion must be AFFIRMED .

   Case Questions 

    1. Why do you think the employer refused to rehire the 

strikers after they gave an unconditional promise to 

return?  

   2. Do you think it is fair that employees striking because 

of an unfair labor practice are entitled to reinstate-

ment? E xplain.  

   3. Do you think the new owner of the business took this 

hard line in dealing with the union in order to try to ini-

tially establish its dominance over the union? Explain. 
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In March 1986, Local 23 launched a concerted organiz-

ing campaign in the Hempfield store, which employed 

more than one hundred men and women. Over the next 

few months, Donald Porter, an organizer for Local 23, 

met with various employees on and off the store’s prem-

ises, urging them to sign authorization cards for Local 

23. Some of the employees that he successfully recruited 

solicited authorization cards from other employees. 

By April 19, 1986, a total of thirteen employees had 

signed authorization cards for Local 23. On that day, the 

Company summarily laid off eight workers, six of whom 

had signed authorization cards. In May, the Company 

fired or constructively fired two other employees who 

had signed cards. In July, the Company constructively 

discharged Linda Kunkle, who had also signed a card for 

Local 23. 

On May 1, at two separate meetings with vari-

ous employees of the Hempfield store, Bob Davis, the 

chairman of the Company’s board of directors, told the 

assembled workers that he wanted them to sign authori-

zation cards for the Steelworkers. After one of the meet-

ings, a Steelworkers representative from the Greensburg 

store and an official of that union handed out Steelwork-

ers contracts and authorization cards to the employees. 

Following the other meeting, two Steelworkers represen-

tatives from the Greensburg facility distributed Steel-

workers contracts and cards. 

The Company challenges the findings of unfair labor 

practices as to the firings, and the aiding of the Steel-

workers at the Hempfield facility. The Board found the 

April 19 layoffs to be violations of section 8(a)(1) and 

8(a)(3) of the Act. Section 8(a)(1) states, “It shall be 

an unfair labor practice for an employer . . . to interfere 

with, restrain, or coerce employees in the exercise of 

[self-organization and collective bargaining] rights guar-

anteed in section 157 of this title.” 29 U.S.C. 158(a)(1). 

Section 8(a)(3) makes it an unfair labor practice for an 

employer “by discrimination in regard to hire or tenure of 

employment or any term or condition of employment to 

encourage or discourage membership in any labor orga-

nization.” 29 U.S.C. 158(a)(3). 

The Company alleges that it fired the six employees 

for a variety of valid reasons, including “attitude prob-

lems,” poor performance and consolidation in response 

to slow business. The Board did not find these explana-

tions believable, in light of the shifting reasons offered 

for the dismissals, the lack of evidence of performance 

and attitude problems, the absence of prior warnings to 

the employees supposedly fired for such problems, and 

the quick replacement of the workers allegedly laid off 

for economic reasons with employees from the Greens-

burg store. The Board found instead that the firings 

were part of a strategy to suppress Local 23’s organizing 

campaign.

Despite the Company’s assertions, there is consid-

erable direct evidence that it knew of or suspected the 

pro-union sympathies of at least some of the workers. For 

example, about a year before she was fired, Shotts asked 

two managers about getting a union in the store, and the 

managers warned her not to talk about it any further. 

Also, on March 25, 1986, Welsh’s immediate supervisor 

interrogated her about a Local 23 meeting that she had 

attended. As for the other employees, however, there is, 

as the Company maintains, scant direct evidence that the 

Company was aware they were union supporters when it 

discharged them. 

The lack of direct evidence does not, however, neces-

sarily render the Board’s findings of anti-union motivation 

inadequate. The Board found substantial circumstantial 

evidence that the Company knew of the employees’ union 

activities, and “although the Board may not base its deci-

sion on mere conjecture, the element of knowledge may 

be shown by circumstantial evidence from which a rea-

sonable inference may be drawn.” “Similarly, the Board 

may infer discriminatory motive from circumstantial evi-

dence.” Among the factors on which the Board may base 

    Davis Supermarkets, Inc. v. National Labor Relations 
Board  

  The owners of a supermarket whose employees at one of its outlets wanted to vote in a union interfered 

with the employees’ organizing efforts and terminated several employees. The company was found by 

the NLRB to have committed unfair labor practices, and the company vehemently disagreed. The court 

upheld the NLRB’s decision and found in favor of the employees. 

     Mikva  ,   C. J.     

Case
5
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such inferences are “the timing of the discharges in rela-

tion to the union activity [and] the simultaneous nature of 

otherwise unconnected dismissals.” 

Both the timing and the nature of the discharges in 

this case suggest anti-union motivations. The firings 

occurred just as Local 23’s campaign was picking up 

steam, and the employees, who worked in various dif-

ferent departments, were all dismissed on the same day 

for entirely disparate reasons. Furthermore, of the eight 

employees laid off, six were union supporters, and this 

occurred at a time when only thirteen out of more than 

one hundred employees had signed cards. In light of the 

summary and targeted nature of the dismissals and the 

Company’s failure to come up with plausible legitimate 

reasons for them, there was probably sufficient evidence 

to find that the six firings were violations of the Act. 

Nonetheless, there is a somewhat troubling lack of 

evidence that the Company even had the opportunity to 

learn of the union advocacy of several of the fired work-

ers. Hilty and Garris, in particular, seem to have per-

formed very few union-related actions on store premises 

within the sight of other people. 

There is, however, an alternative and less problematic 

manner in which to assess the legality of these six lay-

offs. Although the General Counsel ordinarily must show 

that the employer was aware of the pro-union sentiments 

of a dismissed employee in order to establish an 8(a)(3) 

violation, he does not have to make such a showing if 

the dismissal is part of a mass layoff “for the purpose of 

discouraging union activity.” 

The Board’s finding of an unlawful mass layoff is 

clearly supported by substantial evidence. A supervi-

sor told Defibaugh on April 19, the day of the firings, 

that “they heard the union was getting close to the num-

ber they needed for an election and they were getting 

rid of the troublemakers and the people with attitude 

problems.” 

We thus hold that the first part of the    test, 

requiring a showing that firings were motivated by anti-

union animus, is satisfied under the mass discharge the-

ory. According to the second part of the test, the employer 

can overcome the showing of anti-union motivation only 

by establishing, by a preponderance of the evidence, that 

“the discharge would have occurred in any event and for 

valid reasons.” 

Because the Board’s findings were clearly reasonable, 

we see no basis for overturning its conclusions. We there-

fore uphold the Board’s determination that the six April 

19 layoffs constituted unfair labor practices in violation 

of sections 8(a)(1) and 8(a)(3) of the Act. 

In addition to the six April 19 firings, the Board also 

found three discharges or constructive discharges that 

occurred in later months to be violations of sections 

8(a)(1) and 8(a)(3). Because the dismissals of Larry 

Miller, Charles Miscovich, and Linda Kunkle occurred 

on three different dates ranging from May to July, the 

mass discharge theory does not apply. In order to estab-

lish anti-union animus, the General Counsel was there-

fore required to establish that the Company was aware 

that each of the three employees supported Local 23. 

Miller was discharged on May 14, 1986. The Com-

pany alleges that it fired Miller, a bagger and stockboy, 

because, while on break, he ate food that he had stolen 

from the store. The Board found, however, that the store 

manager who fired Miller never even asked him whether 

he had paid for the items. Moreover, neither of the two 

employees with whom Miller had been eating were simi-

larly discharged. In light of the fact that Miller repeatedly 

spoke to Porter, Local 23’s organizer, in the parking lot of 

the Hempfield store, and that the store manager once told 

Porter to leave Miller alone, there is substantial evidence 

that the Company knew of Miller’s support of Local 23 

and fired him for this reason. 

Miscovich worked a day shift at the Hempfield store 

because he also had a night job at a gas station. In mid-

May, shortly after Miscovich signed a Local 23 authori-

zation card, the store manager began scheduling him for 

night shifts. When Miscovich reminded the manager of 

his situation, he responded that Miscovich had to work 

when told to or not work at all. After that, Miscovich was 

never able to work at the store again. 

There is no doubt that the Company was aware of 

Miscovich’s pro-union stance, for he was called to a May 

12 meeting where Bob Davis, the chairman of the Com-

pany, told the assembled workers that he knew they had 

all signed authorization cards. There is substantial evi-

dence to support the Board’s conclusion that the Com-

pany constructively discharged Miscovich in violation of 

sections 8(a)(1) and 8(a)(3). 

On July 26, Kunkle quit her job, after suffering 

through three weeks of inexcusable treatment. The 

Company transferred her from an office job to the meat 

department, reduced her hours, required her to stay in a 

back room and wrap meat, and forbade other employees 

to talk to her about anything except meat. 

There is no doubt that the Company was aware of 

Kunkle’s pro-union activities. Kunkle was an active and 

public Local 23 supporter who had signed an authorization 

card, solicited cards from other employees, and picketed 

the store to protest its unfair labor practices. The Company 
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    Electromation v. National Labor Relations Board 

  A nonunion company negotiated with its workers to resolve labor issues through “employee participa-

tion” or “employee–management” focus groups rather than a union. The court held that these commit-

tees constituted labor organizations and were dominated by the employer, thus constituting an unfair 

labor practice. 

     Will  ,   J.     

Case
6

At the time of the events which gave rise to this suit, Elec-

tromation’s approximately 200 employees, most of whom 

were women, were not represented by any labor organi-

zation. To minimize the financial losses it was experienc-

ing at the time, the company in late 1988 decided to cut 

expenses by revising its employee attendance policy and 

replacing the 1989 scheduled wage increases with lump 

sum payments based on the length of each employee’s 

service at the company. 

In January 1989, the company received a handwrit-

ten request signed by 68 employees expressing their dis-

satisfaction with and requesting reconsideration of the 

revised attendance bonus/wage policy. After meeting with 

the company’s supervisors, the company President, John 

Howard, decided to meet directly with employees to dis-

cuss their concerns. Accordingly, on January 11, 1989, 

the company met with eight employees—three randomly 

selected high-seniority employees, three randomly selected 

low-seniority employees, and two additional employees 

who had requested that they be included—to discuss a 

number of matters, including wages, bonuses, incentive 

pay, tardiness, attendance programs, and bereavement and 

sick leave policy, all normal collective bargaining issues. 

 Following this meeting, Howard met again with the 

supervisors and concluded that management had “possibly

made a mistake in judgment in December in deciding 

what we ought to do” . . . [and] “that the better course of 

action would be to involve the employees in coming up 

with solutions to these issues.” The company determined 

that “action committees” would be an appropriate way to 

involve employees in the process. Accordingly, on Janu-

ary 18, 1989, the company met again with the same eight 

employees and proposed the creation of action committees 

to “meet and try to come up with ways to resolve these 

problems; and that if they came up with solutions that we 

believed were within budget concerns and they generally 

felt would be acceptable to the employees, that we would 

implement these suggestions or proposals.” At the employ-

ees’ suggestion, Howard agreed that, rather than having a 

random selection of employee committee members, sign-

up sheets for each action committee would be posted. 

On the next day, the company posted a memorandum 

to all employees announcing the formation of the follow-

ing five action committees: (1) Absenteeism/Infractions; 

(2) No Smoking Policy; (3) Communication Network; 

(4) Pay Progression for Premium Positions; and (5) 

Attendance Bonus Program. Sign-up sheets were also 

posted at this time. 

On February 13, 1989, the International Brother-

hood of Teamsters, Local Union No. 1049 (the “union”) 

apparently photographed her picketing. Moreover, she was 

one of the employees present at the May 12 meeting where 

Bob Davis told the assembled workers that he knew they 

had all signed authorization cards. We uphold the Board’s 

finding that Kunkle was unlawfully constructively dis-

charged. Unfair labor practices ruling UPHELD. 

   Case Questions 

1. Do the employer’s violations seem clear to you? Why 

do you think the employer did not think they were so 

clear?

2. If you were the employer in a similar situation, and 

had read this case, what would you do when your 

employees wanted to unionize?  

3. Think about the three employees terminated outside 

the mass layoffs. How would you have handled these 

situations as a manager? 
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demanded recognition from the company. Until then, 

the company was unaware that any organizing efforts 

had occurred at the plant. In late February, Howard 

informed Employee Benefits Manager Loretta Dickey of 

the union’s demand for recognition. Upon the advice of 

counsel, Dickey announced at the next meeting of each 

committee that, due to the union demand, the company 

could no longer participate in the committees, but that 

the employee members could continue to meet if they 

so desired. 

 Finally, on March 15, 1989, Howard formally 

announced to the employees that “due to the union’s cam-

paign, the Company would be unable to participate in the 

[committee] meetings and could not continue to work 

with the committees until after the [union] election.” The 

union election took place on March 31, 1989; the employ-

ees voted 95 to 82 against union representation. On April 

24, 1989, a regional director of the National Labor Rela-

tions Board (Board) issued a complaint alleging that Elec-

tromation had violated the Act by refusing to meet. 

Section 2(5) of the Act defines a labor organization as:

  any organization of any kind, or any agency or 

employee representation committee or plan, in 

which employees participate and which exists for 

the purpose, in whole or in part, of dealing with 

employers concerning grievances, labor disputes, 

wages, rates of pay, hours of employment, or con-

ditions of  w ork.   

Under this statutory definition, the action committees 

would constitute labor organizations if: (1) the Electro-

mation employees participated in the committees; (2) the 

committees existed, at least in part, for the purpose of 

“dealing with” the employer; and (3) these dealings con-

cerned “grievances, labor disputes, wages, rates of pay, 

hours of employment, or conditions of work.” 

 With respect to the first factor, there is no question 

that the Electromation employees participated in the 

action committees. Turning to the second factor, which is 

the most seriously contested on appeal, the Board found 

that the activities of the action committees constituted 

“dealing with” the employer. We agree with the Board 

that the action committees can be differentiated only in 

the specific subject matter with which each dealt. Each 

committee had an identical relationship to the company: 

the purpose, structure, and administration of each com-

mittee was essentially the same. We note, in addition, that 

even if the committees are considered individually, there 

exists substantial evidence that each was formed and 

existed for the purpose of “dealing with” the company. 

It is in fact the shared similarities among the committee 

structures which compels unitary treatment of them for 

the purposes of the issues raised in this appeal. 

Given the Supreme Court’s holding that “dealing with” 

includes conduct much broader than collective bargaining, 

the Board did not err in determining that the Electromation 

action committees constituted labor organizations within 

the meaning of Sections 2(5) and 8(a)(2) of the Act. 

 Finally, with respect to the third factor, the subject 

matter of that dealing—for example, the treatment of 

employee absenteeism and employee bonuses—obviously 

concerned conditions of employment. The purpose of the 

action committees was not limited to the improvement 

of company efficiency or product quality, but rather that 

they were designed to function and in fact functioned in 

an essentially representative capacity. Accordingly, given 

the statute’s traditionally broad construction, there is sub-

stantial evidence to support the Board’s finding that the 

action committees constituted labor organizations. 

Section 8(a)(2) declares that it shall be an unfair labor 

practice for an employer: to dominate or interfere with 

the formation or administration of any labor organization 

or contribute financial or other support to it: Provided, 

that subject to rules and regulations made and published 

by the Board pursuant to Section 6, an employer shall not 

be prohibited from permitting employees to confer with 

him during working hours without loss of time or pay. 

Section 8(a)(1) provides that it shall be an unfair labor 

practice for an employer: to interfere with, restrain or 

coerce employees in the exercise of the rights guaranteed 

in section 157 of this title. Section 7 in turn provides that: 

[e]mployees shall have the right to self-organization, to 

form, to join, or assist labor organizations, to bargain 

collectively through representatives of their own choos-

ing, and to engage in other concerted activities for the 

purpose of collective bargaining or other mutual aid or 

protection, and shall also have the right to refrain from 

any and all such activities except to the extent that such 

right may be affected by an agreement requiring mem-

bership in a labor organization as a condition of employ-

ment as authorized in section 158(a)(3) of this title. 

Electromation argues that the Board’s ruling in this 

case implies that an employer violates Section 8(a)(2) 

whenever it proposes a structure whereby the employees 

and employer “cooperate,” or meet together to discuss 

topics of mutual concern. The company thus asserts that 

the Board may find a violation of Section 8(a)(2) only 

where it finds that the employer has actually undermined 

the free and independent choice of the employees. 
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The company played a pivotal role in establishing 

both the framework and the agenda for the action com-

mittees. Electromation unilaterally selected the size, 

structure, and procedural functioning of the committees; 

it decided the number of committees and the topic(s) to 

be addressed by each. The company unilaterally drafted 

the action committees’ purposes and goal statements, 

which identified from the start the focus of each commit-

tee’s work. Also, despite the fact that the employees were 

seriously concerned about the lack of a wage increase, 

no action committee was designated to consider this spe-

cific issue. In this way, Electromation actually controlled 

which issues received attention by the committees and 

which did not. Although the company acceded to the 

employees’ request that volunteers form the committees, 

it unilaterally determined how many could serve on each 

committee, decided that an employee could serve on only 

one committee at a time, and determined which com-

mittee certain employees would serve on, thus exercis-

ing significant control over the employees’ participation 

and voice at the committee meetings. Also, although it 

never became a significant issue because so few employ-

ees signed up for the committees, the initial sign up 

sheets indicated that the employer would decide which 

six employees would be chosen as committee members 

where more than six expressed interest in a particular 

committee. Ultimately, the company limited membership 

to five and determined the five to serve. Also, the com-

pany designated management representatives to serve on 

the committees. Employee Benefits Manager Dickey was 

assigned to coordinate and serve on all committees. In 

the case of the Attendance Bonus Program Committee, 

the management representative—Controller Mazur—

reviewed employee proposals, determined whether they 

were economically feasible, and further decided whether 

they would be presented to higher management. This role 

of the management committee members effectively put 

the employer on both sides of the bargaining table, an 

avowed proscription of the Act. 

 Finally, the company paid the employees for their 

time spent on committee activities, provided meeting 

space, and furnished all necessary supplies for the com-

mittees’ activities. While such financial support is clearly 

not a violation of Section 8(a)(2) by itself, in the total-

ity of the circumstances in this case such support may 

reasonably be characterized to be in furtherance of the 

company’s domination of the action committees. We 

therefore conclude that there is substantial evidence to 

support the Board’s finding of unlawful employer domi-

nation and interference in violation of Section 8(a)(2) 

and (1). NLRB ORDER ENFORCED.    

   Case Questions 

    1. Did the employer seem to intentionally violate the 

law? E xplain.  

   2. What do you think would motivate an employer to 

prefer to deal directly with an employee participation 

group rather than a union?  

   3. Do you think it’s harmful to put the employer on 

“both sides of the bargaining table”? Explain the pros 

and c ons.       

    Local 825, Int’l Union of Operating Engineers v. 
National Labor Relations Board  

  Management engaged in a lockout and hired temporary employees to fill in during the lockout period. The 

union charged that the hiring of temporary employees was an unfair labor practice. The court disagreed. 

     Mansmann  ,   J.     

Case
7

Harter Equipment, Inc. (Harter), is a New Jersey cor-

poration engaged in the sale, distribution and service of 

construction and lawn maintenance equipment. The union 

represents a unit of the company’s employees, including 

parts and service department mechanics, “parts men”; a 

truck driver and a painter. Negotiations to renew the con-

tract began on October, 1981. From the beginning, the 

company made it clear that it needed substantial cost con-

cessions because it was operating at a loss. On the day the 

contract expired (December 1, 1981), the company sub-

mitted a “final” proposal providing, among other things, 

for certain wage reductions and a union security clause. 

The union rejected the proposal but indicated that the 

employees desired to continue working without a contract. 
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Harter then refused to permit the employees to punch in or 

work. On December 4, the employees began picketing the 

company with signs stating they had been locked out. 

Harter and the union continued to negotiate on the 

union security issue. However, after the withdrawal of 

proposals made by the union which had been accepted by 

the company, Harter decided to hire temporary replace-

ments to complete service work already in the shop. 

After temporary employees were hired, the parties 

continued to bargain but no final contract was con-

summated. The company continued to hire temporary 

replacements and the union continued to picket until 

April 1, 1982, when the unfair labor practice charge was 

filed by the union. 

The National Labor Relations Board held that absent 

specific proof of anti-union animus, an employer does 

not violate § 8(a)(3) by hiring temporary replacements 

in order to engage in business operations during an oth-

erwise lawful lockout, including a lockout initiated for 

the sole purpose of bringing economic pressure to bear in 

support of a legitimate bargaining position. This petition 

for review followed. 

The Board’s findings of fact are conclusive if sup-

ported by substantial evidence on the record considered 

as a whole, which we find it is. We turn now to an exami-

nation of whether the use of temporary replacements by 

Harter is inherently destructive of employee rights. The 

Court has defined conduct which is inherently destruc-

tive of employee rights as conduct which carries with it 

unavoidable consequences which the employer not only 

foresaw but which he must have intended. In that respect, 

the conduct would bear its own indicia of intent. We bear 

in mind that § 8(a)(3) proscribes action impinging on 

the employees’ rights to bargain collectively, strike, or 

engage in union activities. 

In this case, the Company made it clearly known from 

the beginning of the negotiating sessions that while it 

desired an amicable renegotiation of its contract, it could 

not afford major wage concessions because of its declin-

ing economic fortunes. Indeed, many of the proposals 

suggested to the union contained less favorable terms 

than had been incorporated in the agreement due to 

expire. It was the company’s intention to return the regu-

lar employees to work when the negotiations were com-

pleted, even though the advertisements for the temporary 

help did not state that the positions were temporary. 

We cannot find that such use of temporary employ-

ees was inherently destructive of the employees’ right to 

bargain collectively, strike, or engage in union activities. 

The use of the replacements during the lockout was a 

tactic chosen by the employer obviously to put pressure 

upon the union. Such pressure, however, affects the reali-

ties of the union’s bargaining positions rather than any 

right as such to bargain collectively, strike or engage in 

other concerted activity. As the Supreme Court has noted 

for example, in respect to a strike, vis-à-vis lockouts, the 

union has no right to determine exclusively the timing 

and duration of all work stoppages. 

The pressure Harter brought to bear in this case also 

was not destructive of the employees’ rights due to the 

use of temporary employees. The court has previously 

noted three considerations in evaluating whether the use 

of temporary replacements had an inherently destructive 

or comparatively slight effect on employee rights. The 

court considered the duration of temporary employment 

and whether a definite date of termination had been com-

municated to the union and employees, and found that a 

definite date of duration for the temporary hires had been 

communicated. Second, the court noted that the option of 

returning to work was available to the employees upon 

their acceptance of the employer’s terms, and third, the 

employer had agreed to continue in effect the union-

security clause from the old contract. 

In this case, although the advertisements for the 

replacement workers did not state that the positions were 

temporary, it was indeed the company’s intention to return 

the regular employees to work at the conclusion of the dis-

pute. In regard to the second factor, the union could have 

returned its members to work on terms less profitable 

than desired. As for the union-security clause, the com-

pany had agreed to the latest of a series of union proposed 

security clauses, only to have it withdrawn by the union. 

Thus, the company in effect had agreed to such a clause. 

Under these circumstances, we do not believe that 

the company’s conduct was inherently destructive of 

employee rights. The “balance of power” between the 

union and the company may have tilted toward the com-

pany through the use of this type of pressure tactic, but as 

the Board noted, replacing the employees with temporary 

workers had no greater adverse effect on the right to bar-

gain collectively than did the concededly lawful lockout. 

Given this finding, “if the adverse effect of the dis-

criminatory conduct on employee rights is ‘comparatively 

slight’ an anti-union motivation must be proved to sustain 

the charge if the employer has come forward with evidence 

of legitimate and substantial business justifications for the 

conduct.” Thus, the “slight” impact on employee rights (to 

organize, etc.) which the conduct at issue arguably had, is 

negated if the employer has established a legitimate and 

substantial business justification for his conduct. 
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    National Football League Players Association v. Pro 
Football, Inc.  

  The NFL Players Association (NFLPA) brought suit to force the Redskins’ management and Manage-

ment Council to enforce an arbitrator’s award requiring them to suspend Redskin team players who did 

not pay their union dues. The court had to determine whether the arbitrator’s decision was enforceable, 

and that depended on the location of the players’ predominant place of work: the place where the players 

primarily practiced—Virginia, which is a right-to-work state—or the place where they played most of 

their games—Washington, DC, which is not. The court held that the primary site was Virginia, where 

the players practiced, and since that is a right-to-work state, the nonunion players were not required to 

pay dues to the union. 

     Hogan  ,   J.     

Case
8

NFLPA and the NFL Management Council signed a col-

lective bargaining agreement (“CBA”) on May 6, 1993, 

that governs the employment of professional football 

players. In executing the CBA, the NFLPA acted as the 

sole and exclusive representative of the individuals who 

play football for NFL teams and the Management Coun-

cil acted as the sole and exclusive representative of the 

NFL teams that employ these football players. 

Article V of the agreement contains a standard agency 

shop provision that requires NFL players to pay union dues 

or an equivalent service fee within 30 days of employment. 

The agreement states that this provision is applicable 

“wherever and whenever legal.” If, after written notifica-

tion to the NFL Management Council that a player has 

not paid the proper fees, the matter is not resolved within 

seven days, the agreement indicates that the player should 

be suspended without pay. Additionally, Article V states 

that “[a]ny dispute over compliance with, or the interpre-

tation, application or administration of this Article” will 

be resolved through arbitration. The resulting arbitration 

decision “will constitute full, final and complete disposi-

tion of the dispute, and will be binding on the player(s) 

and Club(s) involved and the parties to this agreement.” 

Although § 8(a)(3) of the National Labor Relations 

Act, 29 U.S.C. § 158(a)(3), permits employers to estab-

lish agency shops, § 14(b) of the Act, 29 U.S.C. § 164(b), 

allows states and territories to exempt themselves from 

§ 8(a)(3) by enacting laws prohibiting agency shops. 

Such laws are commonly referred to as right-to-work 

laws. Virginia has enacted such a law. 

The arbitrator ordered the Redskins to comply with 

the agreement and to suspend players who failed to pay 

their dues or fees. Interpreting the Supreme Court’s 

decision in

        426 U.S. 407 (1976), the 

arbitrator found that the District of Columbia, not Vir-

ginia, was the players’ predominant job    because the 

Redskins play more games there (at RFK stadium) than 

anywhere else. Although the players spend the major-

ity of their time practicing in Virginia, the arbitrator

Here, that standard has been met. The Company was 

in financial straits and the union was aware of its finan-

cial problems. Moreover, no temporary replacements 

were hired until six weeks after the commencement of 

the lockout, during which period no unit work was per-

formed. We find that a legitimate business justification 

existed in this case and that no violation of § 8(a)(1) or § 

8(a)(3) occurred. DENY the union’s petition for review.    

   Case Questions 

1. Do you agree with the court that this was legitimate 

pressure on the union?  

2. What is the significance, to you, of the employer 

waiting six weeks before bringing in temporary 

replacements?

3. Is there an inherent imbalance between the relative 

positions of labor and management making a lockout 

more pr essure-laden t han a  s trike?       
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found that the team’s games are the  of

the players’ employment and produce the team’s rev-

enues. The arbitrator also relied on the fact that play-

ers’ compensation is related to the number of games for 

which they appear on the Redskins roster. Therefore, the 

arbitrator issued an award that required the Redskins to 

suspend any players who failed to pay the proper fees. 

It is true that the Redskins would not exist if the team 

did not play its games in the District of Columbia and 

elsewhere. The team’s revenue comes primarily from 

playing games, not practicing. However, to adopt an eco-

nomic-based   test would potentially create 

difficulties in application. Professional athletes, musi-

cians, actors, and others who may spend most of their 

time in one place practicing, but earn their revenue based 

upon a limited number of performances, would face the 

possibility that the application of agency shop provisions 

may vary from year to year depending on the location of 

their performances in a given year. Further, the Redskins 

themselves may be presented with situations where play-

ers are under contract but do not play in the District of 

Columbia at all because of injuries or some other con-

cerns. If a player does not participate in a single game 

in the District of Columbia (e.g.—Terry Orr), the player 

could possibly be subject to Virginia’s right-to-work laws, 

because the   would be different. This could 

create the anomalous situation in which players on the 

same team would be covered by the labor laws of different 

jurisdictions. This is not the type of situation envisioned 

by the Supreme Court when it adopted the job   test. 

The Court’s primary concern must be with predictabil-

ity. The NFLPA may have some legitimate equitable argu-

ments about the financial significance of the games that 

are played in the District of Columbia, as opposed to the 

practices that occur in Virginia. Nevertheless, when the 

Redskins players get up in the morning to go to work, they 

usually go to Redskins Park, not RFK stadium. Practices, 

conditioning, and meetings are an integral part of game 

preparation. Since the players spend most of their time 

working in Virginia,    indicates that Virginia law 

should apply to them. Regardless of the intuitive appeal 

of the arbitrator’s decision, it does not conform with the 

current state of the law. Carving out exceptions to  

  for the Redskins (and eventually others) would limit 

the predictability and usefulness of   

Because the arbitrator in this case clearly erred in 

interpreting    he placed the Redskins in the 

unenviable position of being ordered to violate the law and 

public policy of Virginia. Although the Court is ordinarily 

quite reluctant to act as a Monday morning quarterback 

and second-guess an arbitrator, public policy mandates 

that the Court step in and act in this particular case. The 

Court finds that the arbitrator’s decision violated the law 

and public policy of Virginia and therefore cannot stand. 

Thus, although the team has struggled recently on the 

gridiron, the Redskins have won a surprising come-from-

behind victory here in the judicial arena. DISMISSED. 

   Case Questions 

    1. Do you agree with the court’s decision about where the 

Redskins’ main place of business is? located Explain.  

   2. What do you think of the right-to-work laws? Discuss.  

   3. As a manager, what are the advantages and disadvan-

tages of being in a right-to-work state? Explain. 

    Lehnert v. Ferris Faculty Association  

  Several members of a bargaining unit objected to the way their service fee funds were used, even though 

they were not members of the union in this agency shop. The Court addressed several different ways in 

which the money could and could not be spent. 

     Blackmun  ,   J.     

Case
9

   Michigan’s Public Employment Relations Act (Act) 

provides that a duly selected union shall serve as the 

exclusive collective-bargaining representative of pub-

lic employees in a particular bargaining unit. The Act, 

which applies to faculty members of a public educational

institution in Michigan, permits a union and a govern-

ment employer to enter into an “agency-shop” arrange-

ment under which employees within the bargaining unit 

who decline to become members of the union are com-

pelled to pay a “service fee” to the union. 
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Ferris Faculty Association (FFA), an affiliate of 

the Michigan Education Association (MEA) and the 

National Education Association (NEA), serves, pursuant 

to this provision, as the exclusive bargaining representa-

tive of the faculty of Ferris State College in Big Rapids, 

Michigan. Ferris is a public institution established under 

the Michigan Constitution and is funded by the State. 

The bargaining, agreement required all employees 

in the bargaining unit who did not belong to the FFA to 

pay a service fee equivalent to the amount of the dues 

required of a union member. Of the $284 service fee for 

1981–1982, the period at issue, $24.80 went to the FFA, 

$211.20 to the MEA, and $48 to the NEA. 

Employees were members of the Ferris faculty during 

the period in question and objected to certain uses by the 

unions of their service fees. They instituted this action, 

claiming that the use of their fees for purposes other than

negotiating and administering a collective-bargaining 

agreement with the Board of Control violated rights 

secured to them by the First and Fourteenth Amendments 

to the United States Constitution. 

The Court’s decisions in this area prescribe a case-

by-case analysis in determining which activities a union 

constitutionally may charge to dissenting employees, 

and set forth several guidelines to be followed in mak-

ing such determinations. Chargeable activities must 

(1) be “germane” to collective-bargaining activity; (2) be 

justified by the government’s vital policy interest in labor 

peace and avoiding “free riders,” and (3) not significantly 

add to the burdening of free speech that is inherent in the 

allowance of an agency or union shop. 

In arguing that these principles exclude the charges 

here, employees propose two limitations on the use by 

public-sector unions of dissenters’ contributions. First, 

they urge that they may not be charged over their objec-

tion for lobbying activities that do not concern legisla-

tive ratification of, or fiscal appropriations for, their 

collective-bargaining agreement. Second, as to nonpo-

litical expenses, employees assert that the local union 

may not utilize dissenters’ fees for activities that, though 

closely related to collective bargaining generally, are not 

undertaken directly on behalf of the bargaining unit to 

which the objecting employees belong. We accept the 

former proposition but find the latter to be foreclosed by 

our prior decisions. 

We turn to the union activities at issue in this case. 

The Court of Appeals found that the union could 

constitutionally charge employees for the costs of a 

Preserve Public Education (PPE) program designed to 

secure funds for public education in Michigan, and that

portion of the MEA publication, the  

which reported these activities. Employees argue that, 

contrary to the findings of the courts below, the PPE pro-

gram went beyond lobbying activity and sought to affect 

the outcome of ballot issues and “millages” or local taxes 

for the support of public schools. Given our conclusion 

as to lobbying and electoral politics generally, this fac-

tual dispute is of little consequence. None of these activi-

ties was shown to be oriented toward the ratification or 

implementation of employees’ collective-bargaining 

agreement. We hold that none may be supported through 

the funds of objecting employees. 

Employees next challenge the Court of Appeals’ 

allowance of several activities that the union did not 

undertake directly on behalf of persons within employ-

ees’ bargaining unit. This objection principally concerns 

NEA “program expenditures” destined for States other 

than Michigan, and the expenses of the  

listed as “Collective Bargaining” and “Litigation.” Our 

conclusion that unions may bill dissenting employees for 

their share of general collective-bargaining costs of the 

state or national parent union is dispositive as to the bulk 

of the NEA expenditures. The District Court found these 

costs to be germane to collective bargaining and similar 

support services and we decline to disturb that finding. 

No greater relationship is necessary in the collective-bar-

gaining context. 

This rationale does not extend, however, to the 

expenses of litigation that does not concern the dissent-

ing employees’ bargaining unit or, by extension, to union 

literature reporting on such activities. While the union is 

clearly correct that precedent established through litiga-

tion on behalf of one unit may ultimately be of some use 

to another unit, we find extraunit litigation to be more 

akin to lobbying in both kind and effect. 

Moreover, union litigation may cover a diverse range 

of areas from bankruptcy proceedings to employment 

discrimination. When unrelated to an objecting employ-

ee’s unit, such activities are not germane to the union’s 

duties as exclusive bargaining representative. We hold 

that the Amendment proscribes such assessments in the 

public sector. 

The Court of Appeals determined that the union con-

stitutionally could charge employees for certain public 

relations expenditures. In this connection, the court said: 

“Public relations expenditures designed to enhance the 

reputation of the teaching profession . . . are, in our opin-

ion, sufficiently related to the unions’ duty to represent 

bargaining unit employees effectively so as to be charge-

able to dissenters.” We disagree. Like the challenged
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lobbying conduct, the public relations activities at issue 

here entailed speech of a political nature in a public 

forum. More important, public speech in support of the 

teaching profession generally is not sufficiently related 

to the union’s collective-bargaining functions to justify 

compelling dissenting employees to support it. Expres-

sion of this kind extends beyond the negotiation and 

grievance-resolution contexts and imposes a substan-

tially greater burden upon First Amendment rights than 

do the latter activities. 

Nor do we accept the Court of Appeals’ comparison 

of these public relations expenses to the costs of union 

social activities chargeable to dissenters. We have held 

that the communicative content of union social activities, 

if any, derives solely from the union’s involvement in 

them. “Therefore, the fact that the employee is forced to 

contribute does not increase the infringement of his First 

Amendment rights already resulting from the compelled 

contribution to the union.” The same cannot be said 

of the public relations charges upheld by the Court of 

Appeals which covered “informational picketing, media 

exposure, signs, posters and buttons.” 

The District Court and the Court of Appeals allowed 

charges for those portions of the    that 

concern teaching and education generally, professional 

development, unemployment, job opportunities, award 

programs of the MEA, and other miscellaneous mat-

ters. Informational support services such as these are 

neither political nor public in nature. Although they do 

not directly concern the members of employees’ bargain-

ing unit, these expenditures are for the benefit of all and 

we discern additional infringement of First Amendment 

rights that they might occasion. In short, we agree with 

the Court of Appeals that these expenses are comparable 

to the   social activity charges. 

The Court of Appeals ruled that the union could 

use the fees of objecting employees to send FFA del-

egates to the MEA and the NEA conventions and to par-

ticipate in the 13E Coordinating Council, another union 

structure. The employees challenge that determination 

and argue that the meetings were those of affiliated par-

ent unions rather than the local, and therefore do not 

relate exclusively to the employees’ unit. 

We need not determine whether employees could be 

commanded to support all the expenses of these conven-

tions. The question before the Court is simply whether 

the unions may constitutionally require employees to 

subsidize the participation in these events of delegates 

from the local. We hold that they may. That the conven-

tions were not solely devoted to the activities of the FFA 

does not prevent the unions from requiring employees’ 

support. We conclude above that the First Amendment 

does not require so close a connection. Moreover, par-

ticipation by members of the local in the formal activi-

ties of the parent is likely to be an important benefit of 

affiliation. 

The chargeability of expenses incident to preparation 

for a strike which all concede would have been illegal 

under Michigan law is a provocative question. At the begin-

ning of the 1981–1982 fiscal year, the FFA and Ferris were 

engaged in negotiating a new collective-bargaining agree-

ment. The union perceived these efforts to be ineffective 

and began to prepare a “job action” or, in more familiar 

terms, to go out on strike. These preparations entailed the 

creation by the FFA and the MEA of a “crisis center” or 

“strike headquarters.” 

Had the FFA actually engaged in an illegal strike, 

the union clearly could not have charged the expenses 

incident to that strike to dissenters. We can imagine no 

legitimate governmental interest that would be served 

by compelling objecting employees to subsidize activ-

ity that the State has chosen to disallow. Similarly, one 

might expect the State to prohibit unions from using dis-

senters’ funds to threaten or prepare for such conduct. The 

Michigan Legislature, however, has chosen not to impose 

such a restriction, and we do not find the First Amend-

ment to require that limitation. 

The employees can identify no determination by the 

State of Michigan that mere preparation for an illegal 

strike is itself illegal or against public policy, and we are 

aware of none. Further, we accept the rationale provided 

by the Court of Appeals in upholding these charges that 

such expenditures fall “within the range of reasonable 

bargaining tools available to a public sector union dur-

ing contract negotiations.” The District Court expressly 

credited trial testimony by an MEA representative that 

outward preparations for a potential strike serve as an 

effective bargaining tool and that only one out of every 

seven or eight “job action investigations” actually culmi-

nates in a strike. 

In sum, these expenses are substantially indistin-

guishable from those appurtenant to collective-bargaining

negotiations. The District Court and the Court of Appeals 

concluded, and we agree, that they aid in those negotia-

tions and inure to the direct benefit of members of the 

dissenters’ unit. Further, they impose no additional bur-

den upon First Amendment rights. The union may prop-

erly charge employees for those costs. 

AFFIRMED in part and REVERSED in part, and 

REMANDED.    
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    United States v. Professional Air Traffic Controllers 
Organization  

  PATCO Local No. 316 at Chicago’s O’Hare Airport demanded an upgrade of the airport and a tax-free 

bonus of $7,500 for each air traffic controller. The Federal Aviation Administration refused to meet the 

demand. In response, from August 6 to 15, 1980, PATCO conducted a unified slowdown of airport traf-

fic that resulted in several delays. The United States sought an injunction on August 18, 1980, and the 

action was dismissed. The United States appealed from the district court’s decision holding that only the 

Federal Labor Relations Authority, not the district court, had the authority to enjoin such a strike. 

     Swygert  ,   J.     

Case
10

   Title VII of the Civil Service Reform Act of 1978 was 

enacted to provide a comprehensive statutory scheme for 

the regulation of federal labor–management relations. 

The statute created a new, independent agency, the Fed-

eral Labor Relations Authority (FLRA), which was to be 

primarily responsible for carrying out the purposes of 

Title VII. When Congress enacted Title VII, it adopted 

the language of section 19(b)(4) of the Executive Order 

[Executive Order 11491, as amended, which regulated 

federal labor–management relations prior to enactment of 

the Civil Service Reform Act] making it an unfair labor 

practice for a union “to call, or participate in, a strike, 

work stoppage, or slowdown.” The reason for Congress’s 

prohibition of strikes by federal employees was reiterated 

during the congressional debates on Title VII:

  The primary reason for Government services 

is to supply the public with certain essentials 

of life which cannot reasonably be supplied by 

the average citizen himself, or to him by private 

enterprise. Because these services are essential 

to the health, welfare and safety of the public, it 

becomes intolerable that they be interrupted.  

Dismissing or indicting the air traffic controllers 

involved in the slowdown would not be a viable remedy for 

the Government. First, terminating a substantial number of 

controllers would seriously impair the FAA’s ability to pro-

vide the public with this essential service; this is precisely 

the sort of result that the statutory provisions were intended 

to prevent. Second, indicting or terminating the control-

lers after a strike does nothing to prevent the strike and the 

serious consequences that would surely follow. Thus, the 

only remedy available to the Government that can prevent 

a strike is an injunction[;] we conclude that an injunction is 

an available remedy. REVERSED and REMANDED. 

   Case Questions 

1. In your opinion, based on the  decision, should 

public employees have the right to strike?  

2. Do you agree with Congress’s assessment of why that 

right is not provided to public employees?  

3. Given the court’s language about the perils of termi-

nating the air traffic controllers, why do you think 

President Reagan did so? What would you have done 

differently, i f a nything?        

   Case Questions 

1. Do you agree with the Court’s decision regarding 

funds spent for activities preparatory to a strike that 

could not legally take place? Does the Court’s posi-

tion make sense to you? Explain.  

2. As an employer who has a unionized workplace, how 

would you feel about this decision?  

3. Does the agency shop provision requiring nonunion 

members to contribute a service fee equal to the union 

dues m ake s ense t o y ou?       
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 Learning Objectives 

 By the time you finish studying this chapter, you should be able to: 

   List the matters regulated by the Fair Labor Standards Act. 

   Discuss the requirements of the minimum wage laws and to whom they 

apply. 

   Explain the Family Medical Leave Act, including to whom it applies and 

under what circumstances. 

   Explain contributory negligence, assumption of risk, and the fellow ser-

vant rule, and their roles in the regulation of safety in the workplace, and 

determine how OSHA impacted this regulatory environment. 

   Set forth what OSHA requires of employers to create a safer workplace 

and how it is enforced. 

   Describe the reporting responsibilities of employers under the OSHA Act. 

   Explain the purposes of ERISA and identify who and what type of entities 

are covered. 

   Describe the minimum ERISA standards for employee benefit plans.       

  Chapter 15 
 Selected Employment 
Benefits and Protections         
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 Introduction 

Beyond those we have discussed and perhaps with which you were already 

familiar, there are several other laws that impact the workplace in significant 

ways; and this chapter will introduce you to some of them. These include the 

Fair Labor Standards Act of 1938 (FLSA), the Family and Medical Leave Act of 

1993 (FMLA), the Occupational Safety and Health Act of 1970 (OSHA), and the 

Employee Retirement Income Security Act of 1974 (ERISA). Each is an impor-

tant aspect of the workplace landscape and will be addressed in turn.    

 Fair Labor Standards Act of 1938   

 Statutory Basis 

Every employer shall pay to each of his employees who in any workweek is engaged 

in commerce or in the production of goods for commerce, or is employed in an 

enterprise engaged in commerce or in the production of goods for commerce, wages 

at the following rates: . . . not less than $6.55 an hour beginning July 24, 2008;

and $7.25 per hour effective July 24, 2009. [Sec. 6(a), Fair Labor Standards Act

of 1938, as amended, 29 U.S.C. § 201 et seq.] 

 . . . No employer shall employ any of his employees for a workweek longer than 

forty hours unless such employee receives compensation for his employment in 

excess of the hours above specified at a rate not less than one and one-half times 

the regular rate at which he is employed. [Sec. 7(a)(1), Fair Labor Standards Act of 

1938, as amended, 29 U.S.C. § 201 et seq.]  

Opening Scenarios

SCENARIO 1

Drake, a new MBA graduate, is hired into a 

management position at $125,000 per year. 

It is Drake' s fi rst job as a professional. Af-

ter several months, Drake fi nds he is leav-

ing work later and later. Drake begins to resent that 

he works late, putting in more and more hours, 

and is not receiving any more than the originally 

agreed-upon salary. He is contemplating legal ac-

tion against his employer for violation of the Fair 

Labor Standards Act. Will it be worth his while to 

pursue this?

SCENARIO 2

Carly and Carl live with their two children 

and Carl' s mom, who is in the advanced 

stages of Alzheimer' s. Carly works in 

pharmaceutical sales and has a lot of job

fl exibility. Carl is the chief fi nancial offi cer for an in-

vestment fi rm and his job is very demanding. Carl' s 

mom takes a turn for the worse and will need extra 

care for a few weeks. Carly knows she has the fl ex-

ibility and time so she goes to her supervisor and re-

quests time off under the Family and Medical Leave 

Act to take care of her ailing mother-in-law. Will it 

be granted?

SCENARIO 3

  Singhie, an employee of Carterez, a contrac-

tor, is hospitalized due to the large number 

of cement particles she has inhaled while 

Bartow, a subcontractor, is laying the ce-

ment foundation for a structure. Carterez is cited by 

OSHA for violation of the protective gear require-

ments. Who is liable, Carterez, the contractor, or 

Bartow, the subcontractor?

Scenario
1

Scenario
2

Scenario
3
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   Introduction: Show Me the Money! 
 Face it. If we were all rich and didn’t have to work, many of us would not do so. 

Since we do have to work, we want to make sure that we get all that is coming to 

us. We don’t want to have to work for whatever meager wages our employer wants 

to pay us, compete with 10-year-olds for our job, or work whatever number of 

hours our employer decides he or she wants us to work without extra pay. Under 

the broad constitutional powers that Congress has to regulate interstate commerce, 

in 1938 it passed a law to regulate pay and hours worked. The law, now amended 

several times, is called the Fair Labor Standards Act (FLSA).   The act set standards 

for the minimum age for workers,    minimum wages    they can make, and the rate 

at which they must be paid if they work over a certain amount of time during a 

workweek. The act also prohibits pay differentials based solely on gender. 

FLSA is administered by the U.S. Department of Labor’s Wage and Hour Divi-

sion, which has authority to investigate, gather information, issue regulations, and 

enforce FLSA provisions. States also have wage and hour provisions administered 

by comparable state agencies. Violations, if willful, are crimes punishable by fines 

of up to $10,000, with second convictions resulting in possible imprisonment. Child 

labor violations carry civil penalties. FLSA contains antiretaliation provisions to 

protect employees who use FLSA, such as filing a complaint or participating in an 

FLSA proceeding. The federal regulations of the Wage and Hour Division can be 

found at 29 C.F.R. chapter V,  http://www.dol.gov/esa/whd/flsa/index.htm . 

If FLSA is violated by the employer underpaying employees, employees may 

recover back wages. The federal government recovered more than $220,613,703 in 

back wages in 2007 alone, the agency’s all-time high. The agency reported that since 

FY 2000, it has recouped more than $1.25 billion for nearly two million workers.1

 Covered Employees 
Since FLSA was enacted pursuant to the powers of Congress to regulate inter-

state commerce, that requirement forms, in part, a basis for determining cover-

age. Actually, there are two types of coverage in FLSA: individual coverage and 

enterprise coverage. If the individual employee’s job involves interstate commerce 

directly, such as an over-the-road truck driver traveling from state to state, or mov-

ing or preparing goods for interstate commerce, including phoning and using the 

mail, then the individual is covered. For enterprise coverage, all employees of 

a business will be covered if the business is engaged in interstate commerce or 

in producing goods for interstate commerce and meets a minimum gross annual 

income requirement of $500,000. The law applies to both part-time and full-time 

employees. Federal, state, and local employees are also covered by the law, though 

there are some specific provisions for certain state and local employees. 

If an employee works for certain types of businesses, then the $500,000 mini-

mum does not apply. That is, employees will be covered even if their employer does 

not make at least $500,000 per year. These organizations include hospitals and other 

institutions primarily engaged in the care of the sick, aged, mentally ill, or disabled 

who reside on the premises; schools for children who are mentally or physically 

disabled or gifted; preschools, elementary, and secondary schools and institutions 

LO1LO1

minimum wages
The least amount a cov-

ered employee must be 

paid in hourly wages.

minimum wages
The least amount a cov-

ered employee must be 

paid in hourly wages.
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of higher education; and federal, state, and local government agencies. The law also 

covers domestic service workers such as day workers, housekeepers, chauffeurs, 

cooks, or full-time babysitters if they receive at least $1,400 (2004) in cash wages 

from one employer in a calendar year, or if they work a total of more than eight 

hours a week for one or more employers. State laws also may apply and when both 

cover a situation, the law setting the higher standards must be the one used. 

FLSA contains exemptions from these rules for several groups, which vary 

depending on the area of FLSA being addressed. As you can see from    

  after reviewing the case at the end of the chapter, even 

the threshold decision as to who is covered by the act is not always an easy one. 

In   the court was faced with deciding whether topless dancers who only 

received tips were, in fact, employees for purposes of the Fair Labor Standards 

Act provisions on minimum wages, overtime, and record-keeping requirements.   

 Minimum Wages 
The minimum wage law was passed in 1938, nine years after the Wall Street crash 

of 1929 and its Depression after math in hopes that it would avoid another depres-

sion. The advocates of the law, primarily unions and other workers, thought that 

a minimum wage would accomplish this by providing everyone with sufficient 

money on which to live without causing economic harm to business owners. 

Under FLSA, employers are required to pay covered employees a certain mini-

mum hourly wage. On July 24, 2007, pursuant to the Fair Minimum Wage Act 

signed by President George W. Bush on May 25, 2007, the minimum wage rose 

from $5.15 per hour, where it had been since September 1, 1997, to $5.85 per hour. 

On July 24, 2008, the minimum wage increased to $6.55, and on July 24, 2009, it 

increases to $7.25. In 1938, when FLSA was enacted, it was 25 cents per hour. 

State wage laws may have higher minimums than the federal law. For example, 

Washington, DC, had a minimum wage of $7.00 per hour, which increased to 

$7.55 on July 24, 2008; Massachusetts, $7.50 per hour, with an increase to $8.00 

on January 1, 2008; and New York’s minimum wage is $7.15 per hour on with a 

scheduled increase to $7.25 on July 24, 2009. 

 Wage rates may be lower if, in accordance with appropriate regulations, an 

industry wage order makes them so in Puerto Rico, the Virgin Islands, or American 

Samoa. The Fair Minimum Wage Act of 2007 provided for a 50-cent-per-hour indus-

try-based increase in wages for American Samoa until the wage rate was generally 

the same as for the United States. If the covered employee is an apprentice, learner, 

or disabled worker, then, under certain circumstances, she or he may receive less 

than the minimum wage if the employer obtains a certificate issued by the Depart-

ment of Labor’s wage and hour administrator. Tipped employees (defined in the 

regulations as those who regularly receive more than $30 a month in tips) may be 

paid direct wages of $2.13 per hour, but the employer must make up the difference if 

the tips do not equal the usual minimum wage. Employees may be paid on a piece-

rate rather than an hourly rate as long as they receive the equivalent of the minimum 

wage. (See  Exhibits 15.1 , “Exemptions from Both Minimum Wage and Overtime 

Pay,” and 15.2, “Other FLSA Exemptions,” for wage and overtime exemptions.) In 

  included at the end of the chapter, 
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the court wrestled with the issue of whether it was permissible for an employer to 

make servers who received tips pool their tips and split them with other employees 

who did not receive tips. The court held that this was permissible for the employer to 

do. Note that on March 21, 2008, a San Francisco superior court held that Starbucks 

would have to pay $100 million ($86 million plus interest) to its 120,000 baristas 

(coffee servers) statewide because it had been Starbucks’ policy to allow shift super-

visors to share the tips received by the baristas, resulting in an average hourly wage 

of $1.71 for the baristas. Starbucks intends to “vigoriously” appeal the case.  2

As mentioned, FLSA has exemptions, so not everyone is covered under the stat-

ute. However some states cover FLSA exempted employees under their state laws. 

The following are the primary exemptions from both the wage and the over-

time provisions of FLSA. Note that under FLSA some employees are exempt from 

the overtime provisions but not the minimum wage provisions (see  Exhibit 15.2 , 

“Other FLSA Exemptions”). 

1. Outside salespeople; executive, administrative, and professional employees, 

including teachers and academic administrative employees in elementary and 

secondary schools. (This is why it would not be worth Drake’s time to pursue a 

claim in opening scenario 1; more below).  

2. Employees of certain individually owned and operated small retail or service 

establishments not part of a covered enterprise.  

3. Employees of certain seasonal amusement or recreational establishments, mes-

sengers, full-time students, employees of certain small newspapers, switch-

board operators of small telephone companies, sailors employed on foreign 

vessels, employees engaged in fishing operations.  

4. Farm workers employed by anyone who used no more than 500 person-days of 

farm labor in any calendar quarter of the preceding calendar year.  

5. Casual babysitters and people employed as companions to the elderly.  (Recall

our discussion in Chapter 4 on affirmative action about southern legislators spe-

cifically carring out the minimum wage and overtime exemption for farmwork-

ers, domestics, and caretakers, predominantly black, who performed services 

for so many of them and their constituents.

Scenario
1

Scenario
1

Exhibit 15.1 Exemptions from Both Minimum Wage and Overtime Pay

• Executive, administrative, and professional employ-

ees (including teachers and academic adminis-

trative personnel in elementary and secondary 

schools), outside sales employees, and employ-

ees in certain computer-related occupations (as 

defined in Department of Labor regulations).

• Employees of certain seasonal amusement or 

recreational establishments, employees of cer-

tain small newspapers, seamen employed on 

foreign vessels, employees engaged in fishing 

operations, and employees engaged in newspa-

per delivery.

• Farm workers employed by anyone who used 

no more than 500 “man-days” of farm labor in 

any calendar quarter of the preceding calendar 

year.

• Casual babysitters and persons employed as 

companions to the elderly or infirm.

Source: http://www.dol.gov/esa/whd.
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The FLSA overtime regulations underwent a major overhaul in August 2004 

regarding their exemption for white-collar professionals; that is, primarily those 

in executive, administrative, and professional jobs. This matter had been debated 

for years and was accomplished under President George W. Bush. These rules are 

extremely important since they determine who must be paid overtime for working 

more than 40 hours per week. The general rule was that white-collar employees in 

the above categories were not entitled to overtime pay. Determinations as to who 

fit into these categories were made using a salary test and a duties test. 

Prior to the rule change, the salary levels used in the wage and hour rules 

had not been updated for nearly 30 years. Under the old rules, FLSA exempted 

from overtime pay workers who made more than $155 per week, or $8,060 per 

year, and who met certain other requirements that had been complained of as 

Exhibit 15.2 Other FLSA Exemptions

As you can see from the list below, there are many 

exemptions to the FLSA provisions. These do not 

include state exemptions that may exist.

(MW ⫽ minimum wage; OT ⫽ overtime; CL ⫽ 

child labor)

Aircraft salespeople—OT

Airline employees—OT

Amusement/recreational employees in national 

parks/forests/wildlife refuge system—OT

Babysitters on a casual basis—MW & OT

Boat salespeople—OT

Buyers of agricultural products—OT

Companions for the elderly—MW & OT

Country elevator workers (rural)—OT

Disabled workers—MW

Domestic employees who live in—OT

Farm implement salespeople—OT

Federal criminal investigators—MW & OT

Firefighters working in small (less than five fire-

fighters) public fire departments—OT

Fishing—MW & OT

Forestry employees of small (less than nine 

employees) firms—OT

Fruit & vegetable transportation employees—OT

Homeworkers making wreaths—MW, OT, & CL

Houseparents in nonprofit educational 

institutions—OT

Livestock auction workers—OT

Local delivery drivers and drivers’ helpers—OT

Lumber operations employees of small (less 

than nine employees) firms—OT

Motion picture theater employees—OT

Newspaper delivery—MW, OT, & CL

Newspaper employees of limited-circulation 

newspapers—MW & OT

Police officers working in small (less than five 

officers) public police departments—OT

Radio station employees in small markets—OT

Railroad employees—OT

Seamen on American vessels—OT

Seamen on other than American vessels—

MW & OT

Sugar processing employees—OT

Switchboard operators—MW & OT

Taxicab drivers—OT

Television station employees in small 

markets—OT

Truck and trailer salespeople—OT

Youth employed as actors or performers—CL

Youth employed by their parents—CL

Source: http://www.dol.gov/elaws/esa/flsa/screen75.asp.
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convoluted and confusing. For instance, the employee also had to devote at least

80 percent of his or her time to “exercising discretion” or other “intellectual” tasks 

that cannot be “standardized in . . . a given period of time.” The new rules were 

designed to simplify application of the regulations to white-collar exemptions. 

Under the new regulations, which require businesses to review their existing 

pay levels and jobs to make sure employees are being paid correctly under the 

new rules, employees earning up to $23,660 per year, or $455 per week, are auto-

matically entitled to overtime pay, regardless of whether they are hourly or annual 

salaried employees. That is, regardless of the classification of the job, if the salary 

is at or below a certain level ($23,660 per year or $455 per week), the employee is 

entitled to overtime pay. For the most part, executive employees would be exempt 

if they manage two or more employees; if they have hiring, firing, and promotion 

authority or significant input; or if they have advance degrees or similar train-

ing and work in a specialized field or the operations, finance, and auditing areas 

of a business. It was speculated that the jobs that would be most affected by the 

new overtime regulations would be assistant managers in stores, restaurants, and 

bars. Under the new regulations, an employer could boost salaries (that is, pay an 

employee more than $23,660) in order to avoid the new rules requiring overtime 

to be paid to those who earn up to $23,660. 

Employees who earn at least $100,000 per year and perform some executive, 

professional (either learned or creative), or administrative job duties are automati-

cally exempt from the overtime provisions of FLSA.   That is why in opening sce-

nario 1, Drake would not be entitled to more pay for the additional hours he finds 

himself putting in. Government officials speculated that an estimated 107,000 

white-collar employees earning $100,000 or more who had been eligible for over-

time under the old regulations would lose it under the new rules. 

As with the prior regulations, the Department of Labor can collect back wages for 

overtime violations and companies not in compliance run the risk of costly lawsuits 

by employees. Retaliation against employees filing claims or reporting an employ-

er’s violations is a separate violation of the law. Since FLSA class action lawsuits 

have increased by 70 percent since 2000, and the new regulations may change many 

employees’ status from what it was before the new regulations, it is a safe bet that 

this is an area to which an employer would do well to give considerable attention. 

In the         case, included at the end of 

the chapter, you will see how detailed the inquiry must be in order to determine 

whether an employee is exempt. While the rules for journalists were left intact by 

the new regulations, it is these sorts of cases that the new regulations were pro-

mulgated to decrease. The goal of the new regulations was to provide employers 

with more guidance as to who was exempt and who was not, so that there would 

be less of a need for litigation to make such determinations. Due to the wide vari-

ance among journalists and their duties, the analysis in the case is still necessary.   

 Overtime Provisions 
In addition to minimum wages, covered employees working over 40 hours per 

week are entitled to overtime pay of at least time and a half—at least one and 

one-half times the covered employee’s regular hourly wage rate. FLSA does not 
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limit the hours employees work but, rather, sets standards for the hours constitut-

ing a normal workweek for wage purposes. The statute then sets wage rates for 

hours worked over and above the normal week. It is a common misconception that 

the law prohibits an employer from requiring employees to work over 40 hours 

per week. The law does not dictate hours, but merely states that, if an employee 

works over 40 hours, he or she must be paid time and a half for the time worked 

in excess of 40 hours. (See  Exhibit 15.3 , “Full and Partial Overtime Pay Exemp-

tions.”) In  3   the court analyzed whether a creative 

reporter is exempt from the overtime provisions of FLSA.     

 Child Labor Laws 
FLSA sets minimum age standards for allowing children to work. Under the law, 

most cannot work before age 16, with 18 being the minimum age for hazardous 

jobs. The Department of Labor publishes a list of such occupations. Children 

between the ages of 14 and 16 may work at certain types of jobs that do not

Exhibit 15.3 Full and Partial Overtime Pay Exemptions

EXEMPTIONS FROM OVERTIME
PAY ONLY

Certain commissioned employees of retail or 

service establishments; auto, truck, trailer, farm 

implement, boat, or aircraft salesworkers; or 

parts-clerks and mechanics servicing autos, trucks, 

or farm implements who are employed by non-

manufacturing establishments primarily engaged 

in selling these items to ultimate purchasers.

Employees of railroads and air carriers, taxi 

drivers, certain employees of motor carriers, 

seamen on American vessels, and local delivery 

employees paid on approved trip rate plans.

Announcers, news editors, and chief engineers of 

certain nonmetropolitan broadcasting stations.

Domestic service workers living in the employ-

er’s residence.

Employees of motion picture theaters.

Farm workers.

PARTIAL EXEMPTIONS FROM
OVERTIME PAY

Partial overtime pay exemptions apply 

to employees engaged in certain operations 

on agricultural commodities and to 

employees of certain bulk petroleum 

distributors.

Hospitals and residential care establishments 

may adopt, by agreement with their 

employees, a 14-day work period instead 

of the usual 7-day workweek, if the employ-

ees are paid at least time and one-half their 

regular rates for hours worked over 8 in a 

day or 80 in a 14-day work period, 

whichever is the greater number of overtime 

hours.

Employees who lack a high school diploma, 

or who have not attained the educational 

level of the 8th grade, can be required to 

spend up to 10 hours in a workweek 

engaged in remedial reading or training 

in other basic skills without receiving time 

and one-half overtime pay for these hours. 

However, the employees must receive their 

normal wages for hours spent in such 

training and the training must not be job 

specific.

Source: http://www.dol.gov/esa/wpd.
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interfere with their health, education, or well-being. Certain agricultural work also 

is permitted. States may have child labor laws even stricter than the federal law, 

and, if so, they override federal law.      In May 2008, as a part of the Genetic Infor-

mation Nondiscrimination Act of 2008, FLSA was amended to increase the civil 

penalties for child labor violations resulting in death or serious bodily injury.

 The Family and Medical Leave Act of 1993   

 Statutory Basis 

 Leave R equirement 

(a)  (1)  Entitlement to leave—an eligible employee shall be entitled to a total of 

12 workweeks of leave during any 12-month period for one or more of the 

following: 

     (A)  Because of the birth of a son or daughter of the employee and in order to 

care for such son or daughter.  

     (B)  Because of the placement of a son or daughter with the employee for 

adoption or foster care.  

     (C)  In order to care for the spouse, or a son, daughter, or parent, of the 

employee, if such spouse, son, daughter, or parent has a serious health 

condition.

     (D)  Because of a serious health condition that makes the employee unable 

to perform the functions of the position of such employee. [The Family 

and Medical Leave Act of 1993, 29 U.S.C. § 2601 et seq.] 

 Introduction: It’s All in the Family . . . 
The FMLA was previously in the gender chapter because it was enacted primarily 

in response to female employees’ concerns about keeping their job or not being 

demoted or losing benefits after the birth or arrival of a child. Since its passage, 

however, the law has evolved into a much broader piece of legislation. With baby 

boomers playing such a large part in the national conscience and policies, it was 

inevitable that since the law also covers taking time off to care for parents, this 

would also become a fertile area under the law.   

 General Provisions 
On February 5, 1993, President Clinton signed into law the first piece of legislation 

of his administration: The Family and Medical Leave Act (FMLA). The act guaran-

tees employees who have been on the job at least a year up to 12 weeks of unpaid 

leave per year for a birth, an adoption, or care of sick children, spouses, or parents 

(or their own serious illness) and the same or an equivalent job upon their return.   

This is why, in opening scenario 2, Carly will not be granted the FMLA leave she 

requests. She wishes to take time off for her husband’s parent, not her own. This is 

not covered by the act. In January 2008, President George W. Bush  signed into law 

an FMLA amendment that would allow an eligible employee to take up to 26 weeks 

unpaid leave in a 12-month period to care for a returning war veteran seriously

LO3LO3
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injured in the line of duty. In addition the National Defence Authorization Act, for 

FY 2008 (NDAA) allows eligible employees to take up to 12 weeks of unpaid 

leave to deal with exigencies caused by a spouse, son, daughter, or parent either 

being called to active duty or being on active duty. The FMLA applies to employers 

with 50 or more employees within a 75-mile radius. Employees must have worked 

for their employer for at least one year and for at least 1,250 hours during the 12 

months preceding the time off. They must give the employer at least 30 days’ notice 

when practical (such as for a birth). 

Employers may require employees to first use vacation or other leave before 

applying for the unpaid leave, but employees must be compensated for the vaca-

tion days as they normally would. Where both members of the couple work for the 

same employer, the employer can restrict the couple to a total of 12 weeks’ leave 

per year. Employers must continue to provide employees with health insurance 

during their leave and may exclude the highest-paid 10 percent of their employees 

from FMLA coverage. 

Employers also can require medical confirmation of an illness, which the U.S. 

Department of Labor, which has issued regulations on the act, defines as requir-

ing at least one night in the hospital. Complaints may be filed with the Wage and 

Hour Division of the Labor Department, or the employee can file a lawsuit if he 

or she feels the employer violated the act. 

In 1997, Congress declined to grant President Clinton’s request to extend the 

FMLA to permit employees to take up to 24 hours of unpaid leave each year to ful-

fill certain family obligations such as attending parent-teacher conferences, taking a 

child to the doctor, finding child care, or caring for elderly relatives. Societal imped-

iments also can be a factor, such as men feeling they will be viewed as disloyal if 

they take a leave of absence under the FMLA. However, the greatest impediment 

to full use of the law is the fact that the leave is unpaid. Though California recently 

provided that employees be paid 55 percent of their salary for up to six weeks of 

FMLA leave (in addition to whatever other leave employees may have), the United 

States is in the unique position of being the only industrially similar nation that does 

not provide at least some type of paid parental leave. This may, in fact, be remedied 

at some point future. In April 2008, the House Committee on Government Over-

sight and Reform passed a bill to provide federal employees at least a percentage of 

their income for four weeks when leave is taken to have or adopt a child.  4   Still pend-

ing in Congress, the bill proposes that employees and employers pay into a fund 

which will provide the source of the paid leave. Such legislation has been intro-

duced before without success. However, since both parents work in 70 percent of 

American working households, and all other similar countries have such legislation, 

chances are that at some point some sort of legislation will eventually be passed. 

The FMLA has been the subject of a great deal of uncertainty ever since its 

passage. The law, particularly the Department of Labor’s regulations, has been a 

constant source of confusion for employers. There have been questions as to how 

serious an illness must be for the employee to qualify for the leave, assessment of 

eligibility requirements for the leave, what to do about intermittent leave, rein-

statement after taking leave, and notification and certification requirements for 

leave, just to name a few issues. These issues have resulted in a steadily increasing
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number of FMLA claims, causing it to develop into one of the most active areas 

of employment law. An informal survey of 237 human resources professionals 

conducted by business publisher HR Next found the majority called the FMLA 

the “most bothersome U.S. regulation to administer.” A July 2007 survey by the 

Society for Human Resource Management (SHRM), found that nearly 40 per-

cent of human resource professionals reported that confusion over implementa-

tion of the FMLA has led to illegitimate leave being granted.  5   Two of the most 

challenging FMLA-related activities identified by organizations are tracking/

administering intermittent FMLA leave and determining the overall costs incurred 

while complying with the requirements of the FMLA. According to the survey, 

many HR professionals noted that the timing of intermittent FMLA leave requests 

(e.g., around weekends, holidays, pleasant weather) raised suspicions of abuse.  The 

Wage and Hour Division of the Department of Labor has heard these comments 

and is in the process of conducting a major revision and updating of their regula-

tions. When the agency posted a request for comments over 15,000 were recevied. 

The   case, included for 

your review, goes a long way toward demonstrating why employers have such a 

problem with this law. Think about how you would have handled the situation of 

an employee with depression calling in and leaving a message that she would not 

be in because of “depression again.” The issue became whether this statement 

was sufficient to put the employer on notice that the employee was invoking the 

FMLA a nd t aking F MLA l eave.     

 Occupational Safety and Health Act   

 Statutory Basis 
 Occupational Safety and Health Act 

 § 654 (§ 5) Duties 

  (a) Each employer— 

  (1)  shall furnish to each of his employees employment and a place of 

employment which are free from recognized hazards that are causing or 

are likely to cause death or serious physical harm to his employees;  

  (2)  shall comply with occupational safety and health standards promulgated 

under t his Act.     

  (b)  Each employee shall comply with occupational safety and health standards 

and all rules, regulations and orders issued pursuant to this Act which are 

applicable to his own actions and conduct. 

 Introduction: Safety at Work 
 Workplace safety seems like it might not be such a big deal—that is, of course, 

until you slip on spilled salad dressing in the kitchen of the restaurant for which 

you work and you cannot continue to pay your tuition. Workplace safety is often 

perceived as the bailiwick of angry-looking union reps or blue-collar “working 

stiffs” who carry lunch pails to work. But it is a workplace issue that affects 

us all.   more than 5,700 Americans die from workplace injuries; 

another 50,000 workers die from illnesses caused by workplace exposure; more 
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than 83,000 work sites are found in violation of the Occupational Safety and 

Health Act’s standards; and 4.7 million suffer nonfatal workplace injuries cost-

ing businesses over $170 billion; making health and safety one of the most vital 

workplace issues facing the workplace today.  6   (See  Exhibit 15.4 , “The Top Six 

Ethics-Related Global Workplace Issues.”)   

On December 29, 1970, President Richard Nixon signed into law the Occupa-

tional Safety and Health Act, attempting to ensure safe and healthful working con-

ditions for all employees and to preserve the human resources of the United States. 

Since 1971, OSHA claims that the act has helped to cut workplace fatalities by more 

than 60 percent and injury/illness rates by 40 percent. More than 100,000 workers 

who might have died on the job did not because of improved safety and health. 

The OSH Act specifically requires that an employer provide a safe and healthy 

workplace “to each of employees . . . .” Does that language limit the liability of 

the employer only to those individuals who are actually employees of the 

employer? Under a concept called the “multiemployer doctrine,” on multi-

employer worksites, an employer who creates a safety hazard can be liable under

the OSH Act, regardless of whether the employees threatened are its own or those 

of another employer on the site. In scenario 3, Caterez could be found liable due 

to the multiemployer doctrine. An employer is liable as long as the government 

can show that the employee at a worksite was exposed to the risk by the contrac-

tor’s safety violations. In scenario 3, if it can be shown that Singhie was exposed 

to the cement dust due to the contractor’s safety violation of not providing the 

mask, Caterez can be held liable and would be the responsible party to handle the 

OSHA violation.

 General Provisions 
OSHA requires that an employer provide a safe workplace. Prior to passage of 

OSHA, there was no comprehensive national legislation about workplace safety 

and state laws varied greatly. Employers could locate their workplaces in states 

with lax safety laws providing little protection for workers. Under such laws, 

employees were often limited in the damages they could recover due to injuries 

arising from the employer’s unsafe workplace. 

Scenario
3

Scenario
3

Exhibit 15.4 The Top Six Ethics-Related Global Workplace Issues

Forced labor, child labor, working hours

Health and safety in the workplace, working conditions

Discrimination, harassment

Financial malfeasance

Fraud, theft

Gift giving, bribes

Source: American Management Association, The Ethical Enterprise: Doing the Right Things in the Right Ways, Today and 
Tomorrow (New York: American Management Association/Human Resources Institute, 2006), http://www.amanet.org.
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       Contributory negligence    allows the employer to defend against the 

employee’s injury suit by claiming that the employee contributed to the injury 

through the employee’s own negligence. The    assumption of risk    defense pre-

cludes the employee from recovering when the employee knows of a risk involved 

in the workplace, chooses to chance not being injured, and is in fact injured. The 

fellow servant rule    permits the employer to escape liability when the negli-

gence was the fault of an employee rather than the employer. As you can imagine, 

injured workers did not find much protection under these laws requiring that the 

employer provide a safe working environment. 

Under OSHA, although workers are still limited in their financial recovery to 

what they can obtain under workers’ compensation laws, they may now obtain relief 

from hazardous situations in the form of correction of the circumstances by the employ-

ers. In addition, workers’ compensation laws are generally no-fault, so the employer 

cannot use these three defenses to avoid the injured employee’s claim for workers’ 

compensation for being injured on the job due to unsafe working conditions. 

    Section 5(a) of the act imposes two basic requirements on all employers—

regardless of size—to accomplish the goal of a safer workplace. First, the employer 

must comply with all the safety and health standards dictated by the Department 

of Labor, generally called the “compliance” requirements. Second, the employer 

must “furnish to each of [its] employees employment and a place of employment 

which are free from recognized hazards that are causing or are likely to cause 

death or serious physical harm.” This broad requirement is called the “general 

duty” clause, and the traditional employer defenses noted above are not often 

available. The only exceptions to the reach of the act are self-employed people, 

family members employed by family farms, state and local government employees 

(except under an OSHA-approved plan), and work environments that are regulated 

by other federal agencies (such as mining or nuclear energy). 

In furtherance of workplace safety, OSHA creates certain specific regula-

tory standards of safety (for example, how much flour dust is permitted to be in 

a wheat-processing plant) in addition to its general duty clause, which applies 

in the absence of specific standards. The law applies to any employer that has 

employees and is in a business affecting commerce (most employers!). In order to 

accomplish its mission of workplace safety, OSHA provides several tools, includ-

ing unannounced workplace inspections by OSHA compliance officers, citations 

and penalties for violations, and continual safety training requirements. Com-

plaints to OSHA may arise from employees, grievances filed by other sources, 

or reports of fatal or multiple injuries. OSHA protects from retaliation employees 

who file such complaints by prohibiting employers from discharging or discrimi-

nating against employees who exercise rights afforded by the act. OSHA also 

provided for the creation of the National Institute for Occupational Safety and 

Health (NIOSH), the research arm of OSHA, which conducts research on work-

place health and safety and makes recommendations to the secretary of labor that, 

if approved, may become the standards of conduct in a certain industry. 

Routine inspections in certain high-risk industries also are conducted by OSHA. 

The employer may consent to the inspection or may demand that the OSHA repre-

sentatives obtain a search warrant. There may be reasons to use one strategy or the 

LO4LO4

contributory 
negligence
A defense to a negli-

gence action based on 

the injured party’s fail-

ure to exercise reason-

able care for her or his 

own safety.

contributory 
negligence
A defense to a negli-

gence action based on 

the injured party’s fail-

ure to exercise reason-

able care for her or his 

own safety.

LO5LO5

assumption of risk
A defense to a negli-

gence action based on 

the argument that the 

injured party voluntarily 

exposed herself or him-

self to a known danger 

created by the other 

party’s negligence.

fellow servant rule
An employer’s defense 

to liability for an 

employee’s injury 

where the injury 

occurred on the job 

and was caused by the 

negligence of another 

employee.

assumption of risk
A defense to a negli-

gence action based on 

the argument that the 

injured party voluntarily 

exposed herself or him-

self to a known danger 

created by the other 

party’s negligence.

fellow servant rule
An employer’s defense 

to liability for an 

employee’s injury 

where the injury 

occurred on the job 

and was caused by the 

negligence of another 

employee.



784 Part Three 

other that lie outside the scope of this text so it is advisable to consult with legal 

counsel. The inspection is likely to proceed in either scenario. To ensure that the 

inspectors are viewing the workplace in the same condition as that experienced by 

the employees, inspections are conducted without prior notice to an employer. In 

fact, anyone giving unauthorized advance notice of the inspection to the employer 

can be punished by a fine of up to $1,000. The inspector will arrive at the work-

site, ask to see the safety and accident records of the employer, conduct a “walk 

around” to visually inspect the site, and discuss with the employer any violations 

or concerns, as well as possible solutions to the problems. Because OSHA cannot 

inspect all 8.9 million worksites covered by the act, it has established an inspection 

priority system in order to have the most significant impact. Under this system, the 

agency inspects situations of imminent danger, catastrophes and fatal accidents, 

employee complaints involving serious harm, referrals, or planned inspections. 

    Penalties and “abatement orders” are assessed in connection with the inspec-

tion officer’s report. A nonserious or a serious violation may require payment of a 

penalty ranging from $0 to $7,000, while repeated and/or willful violations have 

a price tag of up to $70,000 per violation or up to $500,000 plus prison time if the 

violation was willful and involved a fatality. Criminal sanctions and even higher 

fines are also possible where the employer acts willfully and causes the death of 

an employee. (See  Exhibit 15.5 , “Seven Main Categories of OSHA Violations and 

Resulting Penalties.”) Congress is currently contemplating raising these fines.  

Infact, in 2008, it did so for chid labor injuries as discussed above.

As long as an employer is covered by the act, has more than 10 employees, 

and is not subject to one of the few exceptions (certain low-hazard industries in 

the retail, finance, insurance, real estate, and service sectors), it must maintain 

certain records for OSHA compliance. Where the injury or illness is work-related 

and meets the general recording criteria or falls into specific categories, reporting 

is mandated. It must be reported as long as it is an illness, a death, or an injury 

that involves (1) medical treatment, (2) loss of consciousness, (3) restriction of 

work or motion, or (4) transfer to a different position. Employers also must report 

workplace injuries due to assaults by family members or ex-spouses as a part of 

their recordkeeping requirements. Violence in the workplace results in 2 million 

injuries and deaths each year and OSHA takes the position that employers who 

do not take reasonable steps to prevent or abate a recognized workplace violence 

hazard may be found to be in violation of the general duty clause. 

The records must contain the following information, must be reported on 

OSHA Form 300,  7   and must be posted for the employees to see (i.e., it need not 

be filed with the government but, instead, must be kept throughout the year and 

compiled for the February posting): Case number, employee’s name, job title, date 

of injury or onset of illness, where the event occurred, description of the event, 

classification of the case, number of days away from work. 

Employees must be informed of their OSHA rights by their employer. This 

may be done by the employer displaying an OSHA poster in the workplace, but 

displaying this poster is not mandatory. Employee rights also include requesting 

and participating in inspections, notice of an employer’s violations or citations, 

access to monitoring procedures and results, and access to medical information. 

LO6LO6
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Exhibit 15.5 Seven Main Categories of OSHA Violations and Resulting Penalties

 1. Other than serious violation: A violation that 

has a direct relationship to job safety and health, 

but probably would not cause death or seri-

ous physical harm. A proposed penalty of up to 

$7,000 for each violation is discretionary.

 2. Serious violation: A violation where there is sub-

stantial probability that death or serious physical 

harm could result and that the employer knew, 

or should have known, of the hazard. A manda-

tory penalty of up to $7,000 for each violation is 

proposed.

 3. Willful violation: A violation that the employer 

knowingly commits or commits with plain indif-

ference to the law. Penalties of up to $70,000 

may be proposed for each willful violation, with 

a minimum penalty of $5,000 for each violation. 

If an employer is convicted of a willful violation 

of a standard that resulted in the death of an 

employee, the offense is punishable by a court-

imposed fine or by imprisonment for up to six 

months, or both. A fine of up to $250,000 for 

an individual, or $500,000 for a corporation, 

may be imposed for a criminal conviction.

 4. Repeated violation: A violation of any standard, 

regulation, rule, or order where, upon reinspec-

tion, a substantially similar violation can bring 

a fine of up to $70,000 for each such violation. 

The original violation must be final in order to 

be the basis for a repeated citation.

 5. Failure to abate prior violation: Failure to 

abate a prior violation may bring a civil penalty 

of up to $7,000 for each day the violation con-

tinues beyond the prescribed abatement date.

 6. De minimis violation: Violations of standards 

that have no direct or immediate relationship to 

safety or health.

 7. Additional violations: Examples include falsify-

ing record, reports, or applications; violations of 

posting requirements; assaulting a compliance 

officer; or otherwise resisting, opposing, intimi-

dating, or interfering with a compliance officer 

while engaged in the performance of her or his 

duties.

Due to the expenses associated with these 

violations and considering the fact that each day 

represents a separate violation, employers often 

request variances in order to prevent citations or 

penalties. Employers may ask OSHA for a variance 

from a standard or regulation if they cannot fully 

comply by the effective date, due to shortages of 

materials, equipment, or professional or technical 

personnel, or can prove their facilities or methods 

of operation provide employee protection “at least 

as effective” as that required by OSHA. Employers 

can request a temporary variance, a permanent 

variance, an interim order, or an experimental 

variance in order to remain in compliance with 

OSHA standards. Variances are not retroactive, so 

an employer who has been cited for a standards 

violation may not seek relief from that citation by 

applying for a variance.

Source: U.S. Department of Labor, OSHA Office of Train-
ing and Education, Construction Safety and Health Out-
reach Program, “OSHA Act, OSHA Standards, Inspections, 
Citations and Penalties,” May 1996, http:www.osha.gov/
doc/outreachtraining/htmlfiles/introsha.html#.

Employees who provide information to OSHA are protected from discharge and/

or discrimination by the employer in retaliation for the reporting. 

Responsibility for enforcing OSHA rests with the Department of Labor’s 

Occupational Safety and Health Administration (OSHA). If an employer seeks to 

challenge a citation or penalty imposed, as opposed to simply demanding a war-

rant from the inspector to come onto the premises, it may submit an appeal to the 

Occupational Safety and Health Review Commission (OSHRC), an independent 

federal agency functioning as an administrative court created to decide issues of 

citations or penalties resulting from OSHA inspections. 
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An example of a relatively large penalty for willful violations would be the 

Cintas case in 2007, where OSHA proposed a penalty of $2.78 million after an 

inspection following the death of a worker who fell into a dryer while clearing a 

wet laundry jam.  8   Cintas was subject to 42 willful, instance-by-instance citations 

for violations of the OSHA lockout/tagout standard, including the failures to shut 

down and to lock out power to the equipment before clearing jams. 

Actually, the question of “willfulness” is one that remains somewhat open in 

the courts. It is an important one to answer as fines can be significantly increased 

where willfulness is shown. OSHA defines a “willful” violation as “a violation 

that the employer intentionally and knowingly commits or a violation that the 

employer commits with plain indifference to the law. The employer either knows 

that what he or she is doing constitutes a violation, or is aware that a hazardous 

condition existed and made no reasonable effort to eliminate it.” In addition, the 

OSHRC has also interpreted willfulness to include a violation the employer knew 

or should have known. In a case against Tyson Foods, Inc., an employee died after 

inhaling a poisonous gas while repairing equipment leaks. The gas was created by 

decaying chicken feathers and the company was fined $436,000.  9

 Specific Regulations 
Certain specific regulations seem to apply across the board to all types of employ-

ment environments. For instance, a number of specific requirements involve the 

physical layout of the worksite including proper ventilation, adequate means of 

emergency exit, safety nets, guard rails, and so on. Employees must be trained 

and informed (through classes, labels, signs) regarding protective measures, for 

everything from wearing protective devices such as masks, to the proper use of 

chemicals. Medical examinations must be provided by the employer where an 

employee has been exposed to toxic substances. 

OSHA can set standards on its own initiative or in response to petitions from 

other parties. If it is determined that a specific standard is needed, any of several 

advisory committees may be called upon to develop recommendations. Recom-

mendations for standards also may come from NIOSH. Once OSHA has devel-

oped plans for a standard, it publishes them in the    as a “Notice of 

Proposed Rulemaking.” A recent example is OSHA’s recommendations for poul-

try processing facilities to reduce the number and severity of work-related muscu-

loskeletal disorders. In preparing the recommendations, OSHA reviewed existing 

practices and programs as well as available scientific information on ergonomics 

and solicited comments from representatives of trade and professional associa-

tions, labor organizations, individual firms, and other interested parties. The final 

recommendations were announced in September 2004. The employer may be held 

liable for workplace hazards under the general duty clause even if specific regula-

tions do not exist (see discussion of the general duty clause, below). 

The secretary of labor may establish  emergency temporary standards    that 

will be effective immediately on publication in the   without having 

to go through the lengthy rule-making process otherwise required by the act where 

he or she “determines (a) that employees are exposed to grave danger from exposure 

to substances or agents determined to be toxic or physically harmful or from new 
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hazards, and (b) that such emergency standard is necessary to protect employees 

from such danger.” The emergency standard is effective until regular standards are 

approved through the regular procedures or for six months, whichever is shorter. 

One of the most burdensome requirements on employers is the    continual-
training requirement.    OSHA requires that employers adopt a program of con-

tinual workplace safety training of employees. An employer is required to provide 

safety training every time an employee is hired or transferred into a new position, 

even if for just a day. This is generally the most frequently cited type of violation 

under the statute. As a result, OSHA has made an effort to simplify the require-

ment and now supplies employers with material safety data sheets regarding vari-

ous types of chemicals and the surrounding hazards associated with them.   

 General Duty Clause 
The general duty clause    protects employees against hazards in the workplace, 

  The general duty 

clause stems from the act’s provision that “Each employer . . . shall furnish to each 

of his employees employment and a place of employment which are free from 

recognized hazards that are causing or are likely to cause death or serious physical 

harm to his employees.” For instance, once it is found that a certain chemical used 

in an employer’s manufacturing process causes reproductive harm, or perhaps 

damage to the employees’ skin, then under the general duty clause the employer 

must take steps to protect employees and to provide a workplace free from this 

hazard. It is the employer’s responsibility to be aware of these workplace hazards 

and to ensure that all employees are equally protected. A recognized hazard also 

may take the form of actual knowledge when the employer actually knows of the 

hazard or the form of constructive knowledge if the industry recognizes the haz-

ard even if the employer doesn’t actually know of the hazard. 

It is not always easy for an employer to determine what constitutes a recognized 

hazard because we are constantly improving our knowledge; so, what we may 

think is all right today may prove harmful later. Imagine the employer’s apprehen-

sion that a court some day in the future will rule that the effect of secondhand 

smoke in offices is a recognized hazard to other nonsmokers in that office. If that 

were the case, an employer may be liable to a nonsmoker who suffers a smoke-

related injury because the employer did not provide a smoke-free environment 

in which to work.  10   In fact, in anticipation of such a situation, many states have 

regulations on the provision of smoke-free working conditions. 

And what does the general duty clause’s term “likely” mean in connection 

with those risks that an employer must protect against? If there is a chance that

1 person in 1,000 may be harmed, does that mean that the risk is likely, or must

5 people out of 10 be at risk for harm to be likely? The OSHRC has stated that the 

harm need not be likely but possible. In fact, the commission has said that “the 

proper question is not whether an accident is likely to occur, but whether, if an 

accident does occur, the result is likely to be death or serious physical harm.” 

Under OSHA, there are times when an employer or an employee may not 

comply with workplace rules or safety regulations and no violation results. For 

instance, where, based on a reasonable apprehension of death or serious injury 
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and a reasonable belief that no less drastic alternative is available, an employee 

believes that the employer has violated its general duty to provide a safe work-

ing environment, the employees may refuse to work in that environment and the 

employer cannot punish them for doing so. 

In       11   the U.S. Supreme Court upheld an 

OSHA regulation protecting employees against retaliation for refusing to work 

under dangerous conditions. Two employees at a Whirlpool plant refused to per-

form maintenance work that would require them to walk on elevated mesh screens 

less than two weeks after a co-worker fell to his death through the screens. The 

employees were sent home and written reprimands were placed in their personnel 

files. The Court held that Whirlpool had illegally retaliated against the employees. 

On the other hand, there may be workplace hazards or injuries for which the 

employer will not be held responsible under OSHA. If the harm is the result of 

reckless    behavior by an employee, if it is physically or economically impossi-

ble for the employer to comply with a safety requirement, or if compliance with 

a requirement presents a greater harm than not complying (   greater hazard 
defense   ), then there will be no OSHA violation imposed on the employer. For 

example, a citation was issued because a construction company failed to install 

a cable railing on the perimeter of the top of a building it was constructing. The 

employer presented evidence that the risk involved in constructing the railing 

would subject its employees to a greater risk than if the railing were not there. To 

assert this defense, however, an employer must show 

  • The hazards of compliance with the standard are greater than the hazards of 

noncompliance.

  • Alternative means of protection are unavailable.  

  • A variance from the secretary of labor was unavailable or inappropriate.    

In 12   the employer had taken pre-

cautionary measures; but two employees ignored the employer’s instructions and 

warnings from co-workers; worked in an unsafe area of the site anyway; and were 

killed. The court noted: “[a] hazard consisting of conduct by employees, such as 

equipment riding, cannot be totally eliminated. A willfully reckless employee may 

on occasion circumvent the best conceived and most vigorously enforced safety 

regime. Congress intended to require elimination only of preventable hazards.” 

The court found that the employer did everything possible to ensure compliance 

with the law, short of remaining at the worksite and directing the operations itself. 

This is slightly different than willfulness as it is simply whether a reasonable per-

son would have recognized the hazard. Was this final effort required to protect the 

employee? The court responded that [citing a separate case]: 

 While close supervision may be required in some cases to avoid accidents, it is 

unrealistic to expect an experienced and well-qualified [worker] to be under con-

stant scrutiny. Such a holding by the Commission, requiring that each employee be 

constantly watched by a supervisor, would be totally impractical and in all but the 

most unusual circumstances, an unnecessary burden.  

If the injury or illness does not result from a work-related cause, no report 

need be made. An illness or injury is considered work-related if (1) it occurred 
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on the employer’s premises, (2) it occurred as a result of work-related activities,

(3) the employee was required to be there by the employer, or (4) the employee 

was traveling to work or to a place he or she was required to be by the employer. If 

the activity does not fit into one of these categories, then it was not work-related 

and no report needs to be made. Accidents occurring in a telecommuting employ-

ee’s home are not covered, but those occurring in an employer’s car are.     

 Employee Benefits   

 Statutory Basis 

  Employee R etirement I ncome S ecurity Act  

 § 1132. Civil Enforcement. 

   (a) A civil action may be brought—  

  (1) By a participant or beneficiary—  

  (B)  to recover benefits due to him under the terms of his plan, to 

enforce his rights under the terms of the plan, or to clarify his 

rights to future benefits under the terms of the plan. 

     § 1140. I nterference w ith pr otected r ights. 

 It shall be unlawful for any person to discharge, fine, suspend, expel, discipline, or 

discriminate against a participant or beneficiary for exercising any right to which 

he is entitled under the provisions of an employee benefit plan, or for the pur-

pose of interfering with the attainment of any right to which such participant may 

become entitled under the plan. 

 Introduction: Will It Be There When I Retire? 
Although not required to provide such benefits, many firms offer employees retirement 

plans, healthcare, and other employee benefits. In most cases, through their employ-

ers, employees invest a portion of their salary in a plan that provides funding for the 

employee’s retirement. But if the employer goes bankrupt, or the employee switches 

jobs, what happens to all of this money the employee paid into that plan? Or assume an 

employee has excellent medical benefits with his present company, benefits of which 

he often takes advantage; is he tied to that company and discouraged from leaving 

because he is concerned that he will not find those benefits on his own or elsewhere? 

What about an employee who pays into a retirement fund through her employer, only 

to find there are insufficient funds for her to receive the benefits when she retires? 

Enron, WorldCom, Global Crossing, and United Airlines all filled the headlines 

of major newspapers for the last couple of years with respect to their bankruptcies 

and accounting scandals. But Enron and WorldCom also contributed significantly 

to employee benefits law by adversely impacting the retirement benefits and 

health benefits for their employees, as well as the investments of other companies 

and entities’ retirement plans. For example, Enron employees whose retirement 

plans were heavily invested in Enron stock lost their retirement savings; and the 

University of California lost $145 million when Enron’s stock collapsed, while 

the Florida State Board of Administration and New York City pension funds lost 

a combined $444 million.  13
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In 1974, as a result of concerns regarding the protection of pension ben-

efits of workers who lost their jobs prior to retirement, Congress enacted the 

Employee Retirement Income Security Act (ERISA), a federal law that governs 

certain administrative aspects of employee benefit and retirement plans and that 

is enforced by the Department of Labor (DoL). Congress was concerned about 

the millions of employees and their dependents who were affected by employee 

benefit plans. ERISA was designed to encourage cautious, careful management 

of retirement funds by employers who were receiving tax benefits for doing so. 

As we will see in, ERISA coverage is not restricted to merely retirement plans but 

covers many types of promised employee benefits. ERISA is a complex act that is 

multifaceted, and you will only be introduced to it in this text. (See  Exhibit 15.6 , 

“Myths about ERISA.”) 

   General Provisions 
   An employer that offers welfare benefits (e.g., health, life, disability, or accident 

insurance) or retirement plans to its employees is subject to certain requirements 

under ERISA, which covers most private-sector employee benefit plans. In gen-

eral, ERISA does not cover plans established or maintained by governmental 

entities or churches, plans maintained outside the United States primarily for the 

benefit of nonresident aliens, or plans maintained for nonemployees such as a 

director or independent contractors. The Department of Labor enforces the report-

ing and disclosure, and fiduciary requirements of ERISA. Individual plaintiffs 

may file actions based on ERISA violations and ERISA preempts all state laws 

that relate to employee benefit plans, whether or not the situation contemplated 

by the state law is actually covered specifically in ERISA. 

ERISA technically applies to    employee benefit plans    and covers two basic 

types of plans. The first type of plan ERISA covers is welfare plans. A  

  is any plan, program, or fund that the employer maintains to provide the 

following: medical, surgical, or hospital care; benefits for sickness, accident, dis-

ability, or death; unemployment benefits; vacation benefits; apprenticeship and 

training programs; day care centers; scholarship funds; prepaid legal services; or 

severance pay. However, payroll practices from the employer’s general assets are 

not welfare benefit plans covered by ERISA. 

The other type of plan ERISA covers is    retirement or pension plans.    There 

are two general forms of   those with    defined contributions    and 

those with    defined benefits.    The former involves plans in which each employee 

has her or his own account and the benefits received at retirement are based solely 

on the principal and income contributed. Contributions and defined contribution 

plans can come from employees, the employer, or both. Defined benefit plans com-

prise all other plans but generally refer to plans where the amount the employee 

receives at retirement is specifically designated at the time the employee enters 

the plan. Contributions to defined benefit plans generally only come from the 

employer, although some old plans also allow employee contributions. In defined 

contribution plans, the security comes from knowing the amount of principal that 

will be invested, while the security in defined benefit plans comes from knowing 

exactly how much will be paid in the end. 
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ERISA imposes the following requirements on a plan to ensure that employee 

benefit plans are created and maintained in a fair and financially sound manner: 

• It must be in writing and communicated to all employees in a language they 

will understand within a specified period of time. Employees also must be 

notified in writing of plan changes.  

  • The assets of a plan must be held in trust.  

• A plan must be for the exclusive benefit of the employees and their benefi-

ciaries. An employer may have assets of the plan returned only after all plan 

liabilities have been satisfied.  

• It must satisfy certain minimum participation, vesting, and distribution 

requirements.

• A plan may only be established and maintained by an employer, although fund-

ing of the plan may be from employer or employee contributions or both.    

Also, ERISA establishes requirements for managing and administering pen-

sion and welfare plans. There are two main important issues arising from ERISA 

compliance: reporting and disclosure, and fiduciary duties.   

 Reporting and Disclosure 
ERISA requires the employer or plan administrator to provide information to 

each participant and beneficiary about retirement plans and welfare plans; this 

information also must be provided to the federal government under certain cir-

cumstances. The required information includes a summary plan description 

(SPD), identifying in understandable terms the plan participants’ eligibility for 

participation and benefits under the plan. Plan changes must be communicated 

in a timely manner through either a new SPD or a summary of material modifi-

cation. The SPD is required to be furnished to each participant eligible for ben-

efits under the plan, as well as other beneficiaries. The SPD is not required to be 

filed with the DOL, but it must be furnished when requested. An annual report 

must be filed with DOL containing financial and other information concerning 

the operation of the plan. Plan administrators also must furnish participants and 

beneficiaries with a summary of the information contained in the annual report. 

Certain plans may be exempt for the annual report requirement. For instance, the 

reporting and disclosure laws do not apply to insured welfare plans with fewer 

than 100 participants. 

Exhibit 15.6 MYTHS about ERISA

 1. Your pension plans are not protected against 

the trustees who administer them.

 2. No matter what, if you put money into a retire-

ment plan, it will be there when you retire.

 3. No matter what, if you put money into a retire-

ment plan, it will not be there when you retire.

 4. ERISA applies only to retirement or pension 

funds.
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ERISA was recently amended by the Pension Protection Act of 2006 to address 

the perceived abuses of Enron and WorldCom and the risks of having retirement 

investments heavily weighted in employer stock. Since Enron, participants in 

individually directed account plans have the following rights and must be notified 

of such rights: 

• Participants must be notified in advance of any period in which they will be 

prohibited from trading in their plan accounts, or so-called blackout periods.  

• Participants in defined contribution plans that invest in publicly traded stock 

of their employer must be allowed to diversify their accounts into at least three 

other investment options and must be notified timely of such rights.    

Courts have taken ERISA’s specific disclosure rules and crafted a broader and 

more general duty to disclose information. For example, as discussed in the    

  case, provided at the end of the chapter, the Supreme Court ruled that 

a fiduciary has the duty not to mislead participants regarding their benefits. Many 

lower courts also have addressed cases alleging an affirmative duty to disclose infor-

mation that may impact a participant’s decisions regarding her or his benefits. 

 For example, several cases address whether or not a company has an affirma-

tive duty to disclose to retiring employees whether or not enhanced early retire-

ment benefits may be offered in the future. Claims under these cases argue that 

the fiduciary had the duty to provide more or better information to the plain-

tiff regarding benefits. The stock drop cases addressed whether or not ERISA 

requires an affirmative duty to disclose. The Enron court in particular found that 

such a duty might exist if there are “special circumstances” with a potentially 

“extreme impact” on the “plan as a whole.” The next wave of ERISA litigation 

also hinges on this affirmative duty to disclose, and has been focused on dis-

closure of plan fees and expenses. This duty-to-disclose issue continues to be 

litigated and develop, and ERISA fiduciaries might be wise to overdisclose rather 

than underdisclose information that may be relevant to plan participants.   

 Fiduciary Duty 
Prior to the enactment of ERISA, plan coordinators routinely abused the funds 

entrusted to them, often at the expense of the employees. For instance, the funds 

may have been offered as loans to selected people, with little or no interest in 

return and little or no security for the loans, thereby interfering with employees’ 

ability to earn income from the otherwise proper investment of funds. 

ERISA established a number of requirements, called  to

prevent these abuses. Those authorized to make decisions about the placement and 

investment of the pension plan or those who offer the plan investment advice are

considered    fiduciaries    and are subject to the following fiduciary requirements: 

• —Fiduciaries must discharge their duties  

  Although a fiduciary may have other concerns, they must ignore 

those concerns when making fiduciary decisions. They must have undivided 

loyalty to the participants in the plan.  
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• —Fiduciaries when making decisions must make them with 

the exclusive purpose of providing benefits under the plan and defraying the 

reasonable expenses under the plan. Accordingly, fiduciaries may not act for 

their personal benefit or for the benefit of their employer or any other party.  

• —A fiduciary must exercise the care and judgment one would expect 

from a prudent person pursuing similar objectives under the same circum-

stance. In some instances, this requires a fiduciary to rely on the judgment of 

advisors, provided that such advisors are prudently selected and supervised. 

Prudence is determined at the time the investment decision is made and not 

retroactively with 20/20 hindsight.  

• —When investing plan assets, a fiduciary must do so in a 

diversified manner so as to avoid large losses. This    standard is 

intended to limit the investment risk of a plan. The    standard generally 

would require that a fiduciary managing the investments of a plan maintain a 

diversified portfolio. However, the    standard in effect creates a 

presumption that an undiversified portfolio is not prudent.  

• —A fiduciary is required to administer the 

plan in a manner that is consistent with its governing documents.    

If fiduciaries of retirement plans are required to diversify the plan’s assets 

and act prudently, why did Enron, WorldCom, Global Crossing, and other large 

corporations have a significant concentration of plan assets in the company’s 

stock? ERISA provides an exception to the fiduciary requirements for “individual 

account plans” that allow participants to direct the investment of their accounts. 

Individual account plans are defined contribution plans like popular 401(k) plans. 

However, the fiduciary is still responsible for selecting the menu of investment 

alternatives and providing adequate information concerning these choices. One 

such investment is often the employer’s stock. Whether the employer’s stock 

should be an investment and whether the amount of investment in employer stock 

should be limited is a question of prudence and diversification, as Enron, World-

Com, and Global Crossing have proven. In reaction to Enron, WorldCom, Global 

Crossing, and other instances where the value of employer stock has dropped, 

causing losses in retirement plans, in 2006 Congress amended ERISA to require 

public companies that allow for investment of employee contributions into an 

employer stock fund to notify them of their right to diversify into other nonem-

ployer stock investments. In addition, public companies that match employee con-

tributions in company stock must allow participants who have more than three 

years of service to diversify out of such investment and must provide for at least 

three alternative investments. Such companies also must provide notice of such 

diversification rights. Until employees are allowed to diversify out of employer 

stock, continued investment in such employer stock will be subject to the general 

fiduciary requirements of ERISA.      explores the nature of 

these fiduciary duties.  

Certain transactions between an employee benefit plan and “parties in inter-

est,” which include the employer, fiduciaries, and others who may be in a position 
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to exercise improper influence over the plan, are prohibited by ERISA and may 

suffer penalties. Most of these types of transactions also are prohibited by the tax 

code. However, there are some statutory exemptions from the prohibited transac-

tion rules, and the DOL and IRS can authorize such exemptions through regula-

tory and individual exemptive procedures.   

 Eligibility and Vesting Rules 
ERISA and the tax code require that all employees of age 21 or over who have 

completed one year of employment must be covered by their employer’s pension 

plan.    Vesting    means acquiring rights that cannot be taken away. ERISA and the 

tax code provide that an employee’s right to her or his pension benefit becomes 100 

percent nonforfeitable after three years of employment or gradually nonforfeitable 

over six years (20 percent per year, beginning in the second year). In either case, 

the employee’s right is vested, but the employee may not obtain the money or use 

it until retirement. Once an employee’s rights in the plan are vested, the employee 

cannot lose the pension benefits, even if she or he switches employers. Regardless 

of vesting schedules with regard to pension benefits for contributions by employ-

ers on behalf of employees, employees are    100 percent vested in their  

contributions, though there are variable tax penalties for early withdrawal. 

 Funding Requirements for Defined Benefit Plans 
To ensure that adequate funds are available under defined benefit plans to pay 

employees on their retirement, ERISA establishes minimum standards on how 

those plans should be funded throughout the years. Such standards require that 

employers fund the costs associated with accruals of benefits based on service 

in each year and amortize any prior service or actuarial gains or losses on invest-

ment over a set period of years. 

In addition, employers with defined benefit plans must purchase insurance 

from the Pension Benefit Guarantee Corporation (PBGC) to cover potential 

losses of benefits if the plan is terminated without sufficient funds to pay all 

promised benefits. The PBGC was established by ERISA and is similar to the 

FDIC in that it acts to insure pensions to a certain guaranteed limit in the event 

that the plan and the employer are unable to pay all promised benefits: The pen-

sions of retired workers generally are insured for the full amount owed, while 

the pensions of vested but still employed workers are covered only to the extent 

that their vested interests have accrued at the time the plan terminates, but only 

to a level guaranteed by the PBGC. Accordingly, workers can lose promised 

and accrued benefits. This result is what happened to workers at United Air-

lines, for instance, when their pension plans were terminated in its bankruptcy 

proceedings.

When a firm considers modifying a retirement plan for its employees, it must 

be wary since the employees may have been making decisions in reliance on the 

original benefit plan. Even if a proposed plan offers greater benefits than those 

originally included, an employer has a fiduciary duty to notify all employees of the 

changes that might take effect once the employer gives the proposal “serious con-

sideration.” Consider the perspective of someone who is about to retire but who 

vesting
Becoming legally enti-

tled to receive a benefit 

that cannot be forfeited 

if employment is termi-

nated.

vesting
Becoming legally enti-

tled to receive a benefit 

that cannot be forfeited 

if employment is termi-

nated.
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might have greater benefits if she simply waits a month or two until a new plan is 

implemented. She would prefer to know about the possibility, wouldn’t she? 

Where a plan is being given serious consideration, managers must truthfully

and forthrightly offer the information to all employees. If notice of the possible 

changes are not given to employees, the firm should make eligibility for plan partici-

pation retroactive to the date of serious consideration. (See  Exhibit 15.7 , “Employee 

Benefit Plans Overview,” for an overview of benefit plans, and  Exhibit 15.8 ,

“ERISA,” for ERISA provisions.) 

   ERISA Litigation 
The collapse of Enron was the impetus behind many legal and regulatory reforms 

in the area of corporate governance. It also contributed to substantial litigation 

involving complex ERISA issues regarding fiduciary liability. Although, ulti-

mately, the Enron ERISA litigation settled out of court, the few judicial decisions 

and the briefs that DOL filed in the Enron case influenced many cases claiming 

breach of fiduciary duty when the value of employer stock in retirement plans 

declined suddenly.  14   The outcomes of these “stock drop” cases differ, with some 

being decided in motions to dismiss, others at summary judgment, and most of 

them settling out of court. However, such cases provide insight into who is or is 

Exhibit 15.7 Employee Benefit Plans Overview

Source: Reprinted with permission of author, Robin L. Struve © 2008.

EMPLOYEE BENEFIT PLANS OVERVIEW

Pension Benefit Plans

(Retirement)

ERISA Plans

Defined

Contribution

401(k)

Profit Sharing

Employee Stock

Ownership (ESOP)

Money Purchase

Medical

Dental

Life Insurance

Disability

Vision

Severance

(sometimes)

Welfare Benefits Plans

(Nonretirement)

Single Employer

Sponsor

Defined

Benefit

(“Title IV Plans”)

• Required Contributions

• PBGC Premiums

Multiemployer Plans

(Union)

• Withdrawal Liability

Non-ERISA Plans

Exempt Plans Stock Plans Employment

Agreements

Cafeteria

Plans

Bonds

Plans

IRAs

403(b)

457

Governmental

plans

Church

plans

Plans

maintained

outside U.S. 

for nonresident

aliens

Nonqualified Options

Incentive Stock Options

Restricted Stock

Employee Stock Purchase

Plans (ESPP)

Stock Appreciation

Rights
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Exhibit 15.8 ERISA: Employee Retirement Income Security Act of 1974, as Amended

REPORTING AND DISCLOSURE

Participants

• Summary Plan Descriptions (SPD)—Within 90 

days after employee becomes participant in 

plan, or 120 days after plan becomes subject 

to ERISA. Updated SPD must be provided every 

5 years if amendments made to plan or 10 years 

if no amendments made. Note: The Pension 

Welfare Benefits Administration has become the 

Employee Benefits Security Administration.

• Summary of Material Modifications—210 days 

after the end of the plan year in which the mod-

ification or change was adopted.

• Summary Annual Reports—Within 9 months after 

the close of the plan year. Model notice available.

• Notice to Participants of Underfunded Plans—

Defined benefit plans that are less than 90% 

funded 2 months after the deadline for filing 

Form 5500 for such plan. Model notice available.

• Notice of Right to Diversify Investments—

Public companies that provide for investment in 

employer stock under a defined contribution plan 

must provide notice of the participant’s right to 

diversify investments out of employer stock.

• COBRA Notices.

• Blackout Period Notices—30 day advance notice, 

with limited exceptions.

• Plan documents upon request.

IRS/DOL
• Form 5500.

PBGC

• Premiums—defined benefit plans only.

Penalties

• Daily penalties for failure to file required reports 

or provide required disclosure.

• Penalties for failure to provide required participant 

disclosure—generally $110/day per participant.

• DOL/IRS penalties range from $25 per day to 

$110 per day for delinquencies.

• Criminal penalties can apply.

• DOL delinquent filer program available with 

reduced set penalties.

FIDUCIARY DUTIES

• Plan assets held exclusively for the purposes of pro-

viding benefits to participants and beneficiaries.

• Prudent person rule.

• Investment diversification.

• Must abide by plan document.

• Participant-directed accounts.

• Plan assets must be invested as soon as possible, 

but no later than 15 business days after the end of 

the month in which payroll withholding occurs.

• Prohibited Transactions:

—Loans.

—Sales/purchases.

—Providing services.

—Using plan assets for own account.

• Breach of fiduciary duty is a personal liability. 

Make sure to have indemnification!

GENERAL WELFARE PLAN ISSUES

• Severance Plans—ERISA plans if they have an 

“administrative scheme.” If not, then no.

• Cafeteria Plans—Not ERISA plans but still sub-

ject to IRS Form 5500 reporting (waived at this 

time). Cafeteria plan contributions not subject 

to FICA.

• Disability—When is an employee no longer 

“employed” once on disability? ADA concerns.

GENERAL PENSION PLAN ISSUES

• 401(k) Plans—Nondiscrimination/plan opera-

tion issues. Investments in employer stock. 

Fees regarding administration and investment 

management.

• Cash Balance Plans—Age discrimination and 

funding issues.

• Defined Benefit Pension Plans—Funding and cost 

of administration issues.

Source: By Robin L. Struve, “What Everyone Should 
Know About ERISA.” © 2008 Reprinted with permission 
of the author.
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not a fiduciary, as well as whether such fiduciaries have an affirmative duty to 

disclose information that may be relevant to a participant regarding his or her 

benefits. Generally, these cases find that a fiduciary will be  

  In addition, these cases generally hold 

that fiduciaries have a duty to be truthful, under the    standard discussed ear-

lier, but may not always have an affirmative duty to disclose all financial details 

of the company merely due to the ability of participants to invest in company 

stock.15

The plaintiffs in the cases found in the notes all alleged that the fiduciaries of 

the plans breached their fiduciary duties under ERISA in one of the following 

forms: 

• Allowing the plan to continue to acquire and hold employer stock after the 

defendants knew or should have known it was an imprudent investment;  

• Failing to disclose to plan participants facts that would have enabled them to 

make an informed judgment regarding their continued acquisition and holding 

of employer stock; and/or  

• Affirmatively inducing participants to continue to invest in employer 

stock after the defendants knew or should have known it was an imprudent 

investment.    

Some of the more interesting claims in the stock drop cases surround the issue 

of who are the fiduciaries of the plan. Most of these plans gave fiduciary respon-

sibility either to the company and/or to an administrative committee made up of 

individual employees appointed by the company. 

Until Enron and its progeny, the traditional rule was that individuals acting in 

the scope of their employment were not personally liable for actions of the cor-

poration. For example, the Third Circuit in     16

held that, “when an ERISA plan names a corporation as a fiduciary, the officers 

who exercise discretion on behalf of the corporation are not fiduciaries within 

the meaning of [ERISA] unless it can be shown that these officers have indi-

vidual discretionary roles as to plan administration.” But other courts such as the 

Fifth Circuit in 17   have adopted the func-

tional approach to determining fiduciary status, where the court held officers and 

employees performing fiduciary acts on behalf of a corporation that is a fiduciary 

will be fiduciaries themselves. 

This functional approach is the position taken by the Department of Labor and 

by the Enron court when it wrote, “[i]n view of the broad language [and] the func-

tional and flexible definition of ‘fiduciary’ . . . this Court agrees with those courts 

which reject a per se rule of non-liability for corporate officers acting on behalf of 

the corporation and instead make a functional, fact-specific inquiry to assess ‘the 

extent of responsibility and control exercised by the individual with respect to the 

Plan’ to determine if a corporate employee . . . has exercised sufficient discretion-

ary authority and control to be deemed an ERISA fiduciary and thus personally 

liable for a fiduciary breach.”  18   Most of the stock drop cases followed a similar 

approach.
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 Consolidated Omnibus Budget Reconciliation Act
of 1985 (COBRA) 
The problem of an employee losing workplace healthcare coverage when the 

employee stopped working or switched jobs was addressed by the Consolidated 

Omnibus Budget Reconciliation Act of 1985 (COBRA) and was codified in 

ERISA and the tax code.  19   COBRA applies to group health plans provided by 

employers with 20 or more employees on a typical working day in the previous 

calendar year. COBRA gives participants and beneficiaries the right to maintain, 

at their own expense, coverage under their health plan that would be lost due to a 

change in circumstance such as termination of employment or divorce. However, 

many states have similar laws governing smaller employers. A small employer 

should not assume that they do not have continuation requirements if they are 

otherwise not covered by COBRA. 

If a worker’s employment terminates or she or he loses benefit coverage due to a 

reduction in hours, COBRA requires that employers extend employee health insur-

ance coverage for up to 18 months and may charge up to 102 percent of the rates 

originally charged while the individual was still working for the employer. While 

the coverage is paid for by the employee, COBRA provides guaranteed coverage for 

an employee who leaves employment for a relatively short time where that person 

may have difficulty obtaining coverage. COBRA also requires employers to extend 

coverage to dependents who would otherwise lose coverage due to divorce or ceas-

ing to be a dependent. General notice informing the covered individuals must be 

given informing them of their rights under COBRA and describing the law. 

 The Health Insurance Portability and Accountability
Act (HIPAA) 
The Health Insurance Portability and Accountability Act (HIPAA) is a federal 

law that amended ERISA in 1996 to promote standardization and efficiency in 

the healthcare industry.  20   HIPAA accomplishes several goals including protecting 

individuals from discrimination based on their health status because it restricts 

exclusion from coverage due to preexisting medical conditions (employers are 

prohibited from denying coverage or charging more for coverage based on an 

individual’s past or present poor health); it created a uniform system for process-

ing, retaining, and securing healthcare information by encouraging the use of 

electronic technology, mandating standardization of health-related transactions, 

and promoting security precautions to maintain the privacy of health information; 

and perhaps, most importantly, it protects the privacy of individuals with respect 

to their healthcare data, and the sharing of such data. Other HIPAA protections 

relate to the portability of medical coverage by individuals who experience a job 

loss or job change. When such an event occurs, HIPAA may increase the ability to 

obtain or maintain health coverage for oneself or one’s dependent’s if the election 

is made within a certain time frame. 

HHS delegated responsibility for enforcing the HIPAA’s privacy rules to the 

HHS Office for Civil Rights (OCR). HIPAA does not provide a private right of 
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action for individuals to sue covered entities for alleged violations. However, cov-

ered entities may be subject to private lawsuits borne under tort or other legal 

theories. For example, individual state laws may offer relief that can be invoked 

by private plaintiffs. Further, some situations may be governed by ERISA, which 

would allow participants and beneficiaries to sue for enforcement of the appli-

cable plan document. 

HIPAA violations are subject to civil and criminal sanctions enforced by the 

Department of Justice. For instance, HHS may impose civil monetary penalties 

on a covered entity of $100 per failure to comply with HIPAA’s privacy rules. 

A person who knowingly obtains or discloses individually identifiable health 

information in violation of HIPAA faces a fine of $50,000 and up to one year of 

imprisonment. The criminal penalties increase to $100,000 and up to $250,000 

and up to 10 years of imprisonment if the wrongful conduct involves the intent to 

sell, transfer, or use individually identifiable health information for commercial 

advantage, personal gain, or malicious harm. 

HIPAA does not preempt all state privacy laws. Furthermore, there are no pro-

visions in HIPAA that exempt an employer from complying with other federal 

laws such as ERISA, ADA, and FMLA. In jurisdictions where the state privacy 

laws are more stringent than HIPAA, those laws or the relevant portions thereof 

are preserved and should be applied instead of HIPAA.  21   Therefore, a state pri-

vacy law that provides more privacy protections or greater individual rights than 

provided by the federal HIPAA privacy rules will generally govern the situa-

tion. Employers should initially determine whether and to what extent they are 

required to follow state law (including local statutes and regulations) instead of 

the requirements of HIPAA. The HHS Web site,  http://www.hhs.gov , contains 

numerous links and technical assistance on HIPAA-related topics. 

HIPAA’s privacy rules specifically address the permitted and prohibited use(s) 

and disclosure(s) of health information by organizations subject to it.  22 A cov-

ered entity is generally permitted (but not required) to use and disclose protected 

health information,    an individual’s authorization, for the following pur-

poses or situations: to the individual for “treatment,” “payment,” and “healthcare 

operations” as defined in the rule; to certain governmental authorities if abuse, 

neglect, or domestic violence is at issue; for many law enforcement activities pur-

suant to court orders and/or subpoenas; to funeral directors, coroners, or medical 

examiners to identify a deceased person or to determine the cause of death; to the 

U.S. Department of Health and Human Services (HHS) when it is undertaking a 

compliance investigation, review, or enforcement action. 

Generally, covered entities may use or disclose protected health information 

only if the use or disclosure is permitted or required by these privacy rules.  23   In 

very general terms, a group health plan may use protected health information 

internally or disclose it externally only under the limited circumstances and for 

the specific purposes articulated in the privacy rules. Otherwise, group health 

plans may use or disclose protected health information only with the specific 
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permission of the individual who is the subject of the protected health informa-

tion. Such permission is manifested in the form of a signed, valid authorization 

form. No doubt, you have signed at least one such form in the past couple of 

years if you have visited a doctor. Such forms must be written in plain language 

and they must include a number of elements, including the following:  24

  • A description of the protected health information to be used and disclosed.  

  • The person(s) authorized to make the use or disclosure.  

  • The person(s) to whom the covered entity may make the disclosure.  

  • An expiration date or event.  

  • The purpose for which the information may be used or disclosed.  

  • A notice of the individual’s right to revoke the authorization.    

In some circumstances, it may be necessary to include additional informa-

tion for the authorization to be valid. There are special rules, for instance, that 

apply to psychotherapy notes and the use of health information for marketing 

purposes. The validity of an authorization also may be subject to various state 

laws and may be further varied depending on the subject of the health information 

that is being used or disclosed. Additional privacy requirements may be imposed 

by state law in jurisdictions where the state law provides greater protections for 

health information. 

These privacy rules attempt to strike a balance between permitting important 

uses of information and protecting the privacy of people who seek medical treat-

ment. The rule is supposedly flexible and comprehensive enough to cover the 

variety of uses and disclosures that need to be addressed while still promoting 

high-quality healthcare. 

HIPAA applies to any entity that is a healthcare provider that conducts cer-

tain transactions in electronic form, a health care clearinghouse, or a health plan. 

Entities that fall within one or more of these categories are referred to as  

  Many varied organizations (in addition to hospitals)    be consid-

ered a covered entity due to the activities they conduct. For instance, a university 

might be considered a covered entity if it has a student health center or a mental 

health center that provides healthcare. A grocery store may be considered a cov-

ered entity if it has a group health plan managed by the benefits office for its 

employees.   

In general, HIPAA requires covered entities to notify patients of their privacy 

rights and to explain how their personal health information can be used or dis-

closed by the organization or its business associates. To this end, they must pre-

pare and distribute a Notice of Privacy Practices to their patients or employees 

depending on the activities that they regularly conduct. 

Covered entities are required to adopt and implement privacy policies and 

procedures. These policies should be widely publicized and distributed to all 

individuals within the organization. Individuals who work closely with health 
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information or who are responsible for securing this information should receive 

detailed training on the organization’s established policies and procedures. 

All covered entities should make an effort to prevent unauthorized viewing or 

access to (electronic and paper) health records in their care. To this end, adminis-

trative, physical, and technical safeguards should be implemented. Specific protec-

tive steps may include the establishment of regular and ongoing training sessions 

for new and current employees who handle health information; documentation of 

office procedures for managing health information; creation of firewalls between 

departments to shield those departments that maintain health information from, 

for example, individuals who make human resources decisions; addition of locks 

to file cabinets that house medical information; and use of passwords and timed 

screen savers on all computers of individuals whose jobs require them to regularly 

come into contact with health information. 

Organizations also must designate a privacy officer who has responsibility 

for ensuring that the above steps are adopted and followed, and that complaints 

regarding privacy violations are addressed through the organization’s established 

procedures. The privacy officer should use a monitoring plan to randomly check 

on the effectiveness of the organization’s privacy practices. (See  Exhibit 15.9 , 

“Sample Monitoring Plan.”) 

    Enforcement of ERISA 
Employers have the right to reduce or modify employee benefits (unless prohib-

ited by contractual obligations), as long as similarly situated plan participants are 

treated alike. For instance, the employer may not reduce benefits for one full-time 

employee without similarly reducing the benefits for all similar employees. In 

order to prevail on a claim of a violation of section 510 of the act, in the case 

of discharge, the employee must prove that the employer terminated her or his 

employment with the “specific intent” to interfere with her or his benefit rights. 

In 25   the court was asked to consider the employer’s 

(Storehouse) choice to limit coverage for specific types of claims, a choice that 

could adversely impact certain employees. Specifically, the employer’s insurance 

company notified Storehouse that it intended to cancel the firm’s policy because 

of the high incidence of AIDS in the retail industry generally, and among Store-

house’s employees specifically (five employees had AIDS at the time). Eventu-

ally, Storehouse convinced the company to continue the contract, but there was 

now a $75,000 deductible for AIDS-related claims, while other coverage began at 

$25,000. As it looked for another insurer, Storehouse considered placing a $25,000 

lifetime cap on all AIDS-related claims. Owens, an employee, sued, claiming that 

this modification lowering the cap violated ERISA. The court held that there is no 

“vested” interest in the type of coverage an employer provides, even once some-

one begins to take advantage of that coverage, as long as the employer reserves 

the right to change or terminate its terms. As there was no specific intent to vio-

late ERISA (i.e., denial of coverage in retaliation for exercising an ERISA right), 

the employer prevailed. (Note: This type of arrangement would now be prohibited 

by the ADA as it would be discriminatory against someone with a disability.) 
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In      provided for your review, the 

Supreme Court evaluated a similar claim with regard to the amendment of a pen-

sion plan that expanded the definition of disqualifying employment and resulted 

in a suspension of early retirement benefits to some participants, in possible vio-

lation of ERISA’s prohibition against reducing an accrued right or benefit under 

a pension plan (the “anticutback” rule), an issue not addressed in    because 

those benefits were welfare benefits not protected by ERISA’s accrual rule. 

It should be noted that some ERISA claims also may be asserted under the 

Age Discrimination in Employment Act (ADEA). For instance, since benefits are 

more likely to become vested as a worker gains seniority and as seniority may be 

more likely with advancing age, employers attempting to avoid paying benefits 

may be more likely to terminate older workers, giving rise to a claim under both 

ERISA and the ADEA. 

We have covered a lot of ground in this chapter. 

   • Employers must be aware that employees have certain rights due to them under 

various statutes, including the right to a minimum wage and to be paid time 

and a half for hours worked over 40.  

   • Children below a certain age may not be employed except as specified by law, 

and there are only certain hours they can work and certain jobs they can do.  

   • By law, employees who have worked for an employer for at least 12 months 

are entitled to take up to 12 weeks’ unpaid leave for illness or to care for their 

children, parents, or a returning war veteran, without fear that their job will be 

taken from them or that their benefits or seniority will suffer.  

   • In addition, employees have a right to a safe workplace. Employers have a 

general duty to provide a safe workplace for their employees, in addition to 

any specific workplace safety regulations that have been developed by OSHA. 

OSHA inspectors have the authority to conduct unannounced inspections of a 

workplace, either without a warrant if the employer agrees or with a warrant 

if the employer insists upon one. Employers may be fined for violations of the 

safety r egulations.  

   • And while employers are not required to provide workplace benefits and retire-

ment plans for their employees, if they choose to do so, they must carefully fol-

low the applicable laws, including allowing employees to have interim coverage 

if they leave the job and protecting any medical information the employer may 

have for the employee. In providing benefits, the employer is under a duty to 

disclose relevant facts to employees, including contemplated changes, and to 

safeguard the employees’ contributions from unethical or illegal interference.  

   • An awareness of these workplace rules is a must for an employer who wishes 

to avoid federal and state liability for violations.    

Case
6

Case
6

Chapter
Summary
Chapter
Summary
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1. No employer intends to harm its employees. How would you define the term “willful” 

that would give rise to penalties of up to $70,000?  

2. Worcester Polytechnic Institute (WPI) hired Francis Harvey & Sons as a general 

contractor. SGH, an engineering firm, was hired to do certain structural engineering 

services in connection with the project. After a Harvey employee expressed concern 

to SGH via a telephone call about a potentially dangerous structural defect in the 

concrete flooring, he was told to continue his work. Later, the flooring collapsed and 

five workers were hurt. No SGH employees were working at the worksite. After a 

complaint was filed against SGH, SGH defended, claiming that the worksite was not 

a “place of employment” of the structural engineering firm and, consequently, OSHA 

did not apply. Do you agree? [      3 F.3d 1 (1st 

Cir. 1993) .]  

    3. General Dynamics manufactures M-1 Abrams tanks for the Department of Defense. 

The tanks have internal hydraulics that leak during assembly so the workers use a 

solvent called Trichloro to clean up spills. In its gaseous state, the solvent may 

cause serious illness or death. The manner in which the tank repairers performed the 

cleanups was essentially a matter of the cleaning team’s discretion, except that the 

tanks be ventilated when using more than one pint of solvent since all tank repair-

men were highly skilled. After a plant employee was overcome by fumes, and another 

died, OSHA issued a citation, claiming that General Dynamics violated the general 

duty clause. General Dynamics defended against the citation because it was acting in 

complete conformance with a separate OSHA section, which specifically set forth 

the limitations of employee exposure to Trichloro. Is General Dynamics free from 

responsibility under the general duty clause where it is in compliance with a more 

specific proscription? [ 

  815 F.2d 1570 (DC. Cir. 1987).]  

    4. Allbright finds that Benito, Juana, and Lao Tsu, three of his employees, were the 

cause of the discovery of FLSA violations. As a result, he terminates them. Do the 

employees have any recourse? Explain.  

    5. Sasha is employed as the Winstons’ babysitter when they must occasionally stay 

over in town because of their jobs. Sasha is becoming increasingly discontented with 

her wages, which are below minimum wage. What relief does the FLSA provide for 

Sasha?

    6. A Christmas tree grower used seasonal help to assist in harvesting Christmas trees and 

did not pay them overtime wages since the growers deemed the employees as engaged 

in agriculture, which is exempted from the overtime provisions. DOL argued that the 

planting, fertilizing, and all other tasks relevant to growing the trees was performed 

by others who were agricultural workers exempted from the overtime provisions. 

However, they argued, since the seasonal employees only harvested the trees, they 

were not engaged in agriculture, but rather in forestry and lumbering, which requires 

the payment of overtime wages. Which view prevails? [    

  377 F.3d 345 (4th Cir. 2004).]  

    7. Titanium Metals produces titanium ingots in Nevada. Titanium is a highly flammable 

substance during processing and can be ignited by heat, sparks, friction, or striking 

 Chapter-End 
Questions 
 Chapter-End 
Questions 
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other small particles. To minimize dust accumulation, the company installed a col-

lecting tube on its machines and periodically washed the entire area surrounding the 

machines. One day, while a machine operator was using the machine in the normal 

way, an explosion and fire erupted and another employee was burned to death. The 

company was served with two OSHA violations: (1) for failure to provide nonspark-

ing tools and equipment and (2) for allowing flammable accumulations of titanium. 

The company claims that the hazard posed by the metal is not a  

which would trigger the employer’s general duty. The titanium industry is still in its 

infancy (less than 30 years old) and no precise standards exist respecting the appropri-

ate levels of dust accumulation. Also, never in its eight-year history had the company 

had such an explosion, so it was unprepared and it would have never expected death 

or serious injury. Are these acceptable defenses? [ 

  579 F.2d 536 (9th Cir. 1978).]  

    8. Lactos Laboratories is an interstate manufacturer of animal feed concentrates. In the 

course of its manufacturing process, the company uses fish parts that are treated with 

sulfuric acid when packaged. One night, a truck delivering the fish parts deposited 

the mixture into a Lactos tank, which overflowed into an adjacent room in the base-

ment and filled it to a depth of 31 inches. The company used a pump to get rid of 

most of the overflow but ordered the employees to enter the room when the level had 

decreased 3 to 4 inches to clean up the remaining debris and to repair some pumps. The

employees who entered were almost immediately overcome by hydrogen sulfide gas 

(caused when the sulfur came into contact with iron sulfide particles that had fallen 

from the ceiling), as were those who tried to help them. Lactos had no emergency 

equipment available and had taken no safety precautions to cope with accumula-

tions of the gas. In the end, three employees died and two were seriously injured. 

Lactos defended itself against violations cited by OSHA by claiming that the sul-

fide gas was an unforeseeable hazard. Do you agree? [    

  494 F.2d 460 (8th Cir. 1974).]  

    9. Jared requested FMLA time off from his job to care for his partner, Samuel, who 

was suffering from a particularly acute case of adult mumps. Is the leave likely to be 

granted?

   10. When Sarah was diagnosed with breast cancer, the prognosis was not good. Sarah 

underwent surgery and a chemotherapy regimen that physically depleted her. When 

Sarah’s sick leave was used up, Sarah asked her employer for 12 weeks of FMLA 

leave. At the time of the request, Sarah had been working for the employer for nine 

months. Will Sarah be granted the FMLA leave for her health?  

  1. http://www.dol.gov/opa/media/press/esa/ESA20071952.htm.   

 2.   No. GIC 836925 (Cal. Super. Ct. Mar. 19, 2008).  

    3. 871 F. Supp. 1471 (D.D.C. 1994).  

      4.      http://oversight.house.gov/story.asp?ID⫽1878   .

    5. Society for Human Resource Management, “FMLA and Its Impact on Organizations,” 

July 2007.  

End NotesEnd Notes
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6. Occupational Safety and Health Administration, “OSHA Enforcement: Vital to 

a Safe and Healthy Workforce,” 2007,  http://www.osha.gov/dep/enforcement/

enforcement_results_06.html .

     7. http://www.osha.gov/recordkeeping/new-osha300form1-1-04.pdf .

    8.   U.S. Dept. of Labor, “U.S. Department of Labor’s OSHA proposes $2.78 million fine 

against Cintas Corp.” (Aug. 16, 2007), http://www.osha.gov/pls/

oshaweb/owadisp.show_document?p_table-NEWS_RELEASE&p_id-14397.

    9. Tom Parsons, “Tyson Foods Fined,” Softcom.com/Associated Press, April 9, 2004.  

   10. However, note that, though permitted in some states, many states do not allow a tort 

action on the basis of an OSHA violation (see, for example,        

  72 Conn. App. 516 (2002)).  

   11. 445 U .S. 1 ( 1980).  

   12. 528 F.2d 564 (5th Cir. 1976).  

   13. See Maureen Milford, “UC Takes Charge of Enron Suit,”  

March 7, 2002.  

   14. See    263 F. Supp. 2d 745 (S.D.N.Y. 2003);  

  362 F. Supp. 2d 461 (S.D.N.Y 2005);  

  291 F. Supp. 2d 812 (N.D. Cal. 2005);  

  438 F. Supp. 2d 783 (N.D. Ohio 2006);    436 

F. Supp. 2d 756 (E.D. Va. 2006);  

305 F. Supp. 2d 658 (E.D. Tex. 2004);    No. 

02 C 8324, 2004 U.S. Dist. LEXIS 3241 (N.D. Ill. Mar. 3, 2004);  

  2004 U.S. Dist. LEXIS 24272 (D.N.H. Dec. 2, 2004).  

   15. See    312 F. Supp. 2d 1165 (N.D. Ill. 2004), and 

  313 F. Supp. 2d 1361 (N.D. Ga 2004).  

   16. 952 F.2d 34 (3d Cir. 1991).  

   17. 332 F.3d 339, 350–52 (5th Cir. 2003).  

   18.    2003 WL 22245394 at 85 (S. D. Tex. September 30, 2003).

   19. Consolidated Omnibus Budget Reconciliation Act of 1985, Pub. Law No. 99-272 

(April 7, 1986).  

   20. Health Insurance Portability and Accountability Act of 1996, Pub. Law No. 104-191 

(August 21, 1996).  

   21. For instance, Illinois has more stringent requirements regarding use and disclosure 

of genetic health information. See 410 I ll.  C omp.  S tat.  513/15 et seq.—the Genetic 

Information Privacy Act—regarding the use and disclosure of mental health informa-

tion. See also 740 I ll.  C omp.  S tat.  110/1 et seq., the Mental Health and Developmental 

Disabilities C onfidentiality Act.  

   22. Though certain information may be released pursuant to permitted uses and disclo-

sures, the amount of released information should be limited to the “minimum neces-

sary” that is needed to accomplish the intended purpose of the use, disclosure, or 

request, as defined in the rules.  

   23. See 45 C .F.R. § 164.502( a).  

   24. See 45 C .F.R. § 164.508.  

 25. 984 F.2d 394 (11th Cir. 1993).
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Case 1

Case 2

Case 3

Case 4

Case 5

Case 6

    Reich v. Circle C Investments, Inc.  

The court analyzes whether topless nightclub dancers who received no compensation except tips from 

customers are employees subject to FLSA or “business women renting space, stages, music, dressing 

rooms and lights from the club,” not subject to the law. The court determined that they were, in fact, 

employees for FLSA purposes. 

     Reavley  ,   J.     

The secretary of labor alleges that a topless nightclub 

has improperly compensated its dancers, waitresses, disc 

jockeys, bartenders, doormen, and “housemothers,” and 

has failed to keep accurate records of the hours worked 

by its employees. The district court determined that the 

topless dancers and other workers are “employees” under 

the FLSA and that the club willfully violated its mini-

mum wage, overtime and record-keeping provisions. 

The dancers receive no compensation from the club. 

Their compensation is derived solely from the tips they 

receive from customers for performing on stage and per-

forming private “table dances” and “couch dances.” At 

the end of each night, the dancers must pay the club a 

$20 “tip-out,” regardless of how much they make in tips. 

The club characterizes this tip-out as stage rental and 

argues that the dancers are really tenants. According to 

the club, the dancers are neither employees nor indepen-

dent contractors, but are business women renting space, 

stages, music, dressing rooms, and lights from the club. 

To determine employee status under the FLSA, we 

focus on whether the alleged employee, as a matter of 

economic reality, is economically dependent upon the 

business to which she renders her services, or in business 

for herself. To make this determination, we must analyze 

five factors. 

The first factor is the degree of control exercised by 

the alleged employer. The district court found that the 

club exercises a great deal of control over the dancers. 

Case
1

They are required to comply with weekly work sched-

ules, which the club compiles with input from the danc-

ers. The club fines the dancers for absences or tardiness. 

It instructs the dancers to charge at least $10 for table 

dances and $20 for couch dances. The dancers supply 

their own costumes, but the costumes must meet stan-

dards set by the club. The dancers can express a prefer-

ence for a certain type of music, but they do not have the 

final say in the matter. The club has many other rules 

concerning the dancers’ behavior; for example, no flat 

heels, no more than 15 minutes at one time in the dress-

ing room, only one dancer in the restroom at a time, and 

all dancers must be “on the floor” at opening time. The 

club enforces these rules by fining infringers. 

The club attempts to de-emphasize its control by 

arguing that most of the rules are directed at maintain-

ing decorum or keeping the club itself legal. The club 

explained that it publishes the minimum charge for table 

and couch dances at the request of the dancers to prevent 

dancers from undercutting each others’ prices. Finally, it 

stresses the fact that it does not control the dancers’ rou-

tines. We believe, however, that the record fully supports 

the district court’s findings of significant control. 

The second factor is the extent of relative invest-

ments of the worker and alleged employer. The district 

court found that a dancer’s investment is limited to her 

costumes and a padlock. The amount spent on costumes 

varies from dancer to dancer and can be significant. The 

Cases
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      Kilgore v. Outback Steakhouse of Florida, Inc.  

  Employee servers who were required to pool their tips and have them redistributed to other types of 

employees who were not paid minimum wage challenge this practice as a violation of the minimum 

wage provision of the FLSA. The court permitted the arrangement. 

     Kennedy,     J.     

Case
2

Outback’s tip pooling arrangement requires its servers to 

contribute a share of their tips to a tip pool, which the 

restaurant distributes to hosts, bus persons, and bartend-

ers. The servers’ mandated contribution is three percent 

of their “total gross sales,” which includes not only food 

and beverages, but also gift certificates and merchandise 

such as steak knives and T-shirts sold to customers at a 

server’s assigned tables. 

The restaurant paid its hosts and servers $2.125 

per hour—one half the minimum wage at the time in

question—with the required minimum wage differ-

ence made up through the tip pool arrangement. It was 

undisputed that hosts and servers never received less than 

the minimum wage for a workweek under this arrange-

ment. Servers testified, however, that customer tips often 

fell short of the fifteen percent industry standard, and 

that Outback’s tip pool requirement “routinely” required 

them to “tip out” more than thirty-five percent of the tips 

they actually received. 

The FLSA, at 29 U.S.C. § 203(m), permits employ-

ers to use a tip credit to account for up to fifty percent 

of the minimum wage but only with respect to “tipped” 

employees. The statute defines a “tipped employee” 

as “any employee engaged in an occupation in which 

club contends that we should also consider as an invest-

ment each dancer’s nightly tip-out, which it characterizes 

as rent. The district court rejected this argument, and so 

do we. It is the economic realities that control our deter-

mination of employee status. 

Third, we must look at the degree to which the work-

ers’ opportunity for profit and loss is determined by the 

alleged employer. Once customers arrive at the club, a 

dancer’s initiative, hustle and costume significantly con-

tribute to the amount of her tips. But the club has a sig-

nificant role in drawing customers. Given its control over 

determinants of customer volume, the club exercises a 

high degree of control over a dancer’s opportunity for 

“profit.” Dancers are far more closely akin to wage earn-

ers toiling for a living than to independent entrepreneurs 

seeking a return on their risky capital investments. 

The fourth factor is the skill and initiative required in 

performing the job. Many of the dancers did not have any 

prior experience with topless dancing before coming to 

work at the club. They do not need long training or highly 

developed skills to dance at the club. A dancer’s initiative 

is essentially limited to decisions involving costumes and 

dance routines. This does not exhibit the skill or initiative 

indicative of persons in business for themselves. 

 Finally, we must analyze the permanency of the rela-

tionship. The district court found that most dancers have 

short-term relationships with the club. Although not 

determinative, the impermanent relationship between the 

dancers and the club indicates non-employee status. 

Despite the lack of permanency, on balance, the 

five factors favor a determination of employee status. A 

dancer has no specialized skills and her only real invest-

ment is in her costumes. The club exercises significant 

control over a dancer’s behavior and the opportunity 

for profit. The transient nature of the workforce is not 

enough here to remove the dancers from the protections 

of the FLSA. AFFIRMED. 

 Case Questions 
   1. Does any of the case surprise you? Explain.  

2. If you were the club owner and did not want the danc-

ers to be employees, after receiving this decision, how 

would you change things?  

3. Do you think the dancers should have been consid-

ered employees? Why or why not?      
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he customarily and regularly receives more than $30 a 

month in tips.” 29 U.S.C. § 203(t). Section 203(m) also 

states that use of the tip credit this way “shall not be con-

strued to prohibit the pooling of tips among employees 

who customarily and regularly receive tips.” 

Employee servers and hosts allege that the required 

tip-out amount was impermissibly excessive, and, there-

fore, not “customary and reasonable” as required under 

Labor Department interpretations of the relevant statu-

tory sections. They also contended that Outback’s use of 

the tip credit to calculate the minimum wage was unlaw-

ful with respect to hosts because they did not qualify as 

“tipped employees.” 

Even though Outback prohibits hosts from accepting 

tips, they receive more than $30 a month in tips if tip pool 

receipts are included. Employees who receive tips from 

a tip pool are employees who “receive tips” according to 

Department of Labor regulations, case law, and Depart-

ment of Labor practices. Accordingly, the hosts meet the 

qualifications of Sections 203(t) and 203(m). 

The hosts perform services to customers—greeting 

and seating, giving out menus, and sometimes “enhancing

the wait” by serving food. These activities constitute suf-

ficient interaction with customers in an industry where 

undesignated tips are common. Accordingly, the hosts 

are engaged in an occupation in which tips are customar-

ily and regularly received and thereby qualify as tipped 

employees. AFFIRMED.    

 Case Questions 
1. Do you consider the restaurant’s pool tipping pol-

icy to be fair to the servers who received the tips? 

Explain.

2. Does the court’s analysis make sense to you, that 

if hosts receive tips from the tip pot, then they are 

employees who routinely receive tips? Explain.  

3. Why do you think the employer uses this method of 

payment?  

 Reich v. Newspapers of New England, Inc.  

  In this case the court determines whether reporters who do general reporting for a small local newspaper 

are subject to the FLSA overtime pay requirements. 

     Torruella,     J.     

  is an award-winning small-city newspa-

per with a daily circulation in excess of 4,000 copies. 

Its reporters are assigned to tasks ranging from writing 

features to covering legislative, municipal, and town 

governments and agencies. The reporters work essen-

tially unsupervised, have authority and discretion over 

what they do and write, and decide how their assign-

ments should be executed. Most of their time, however, is 

spent on “general assignment” work, and their writing is 

mainly focused on “hard news.” 

Even though its reporters work extended hours, 

management at   discourages overtime. 

Rather, it prefers that its employees seek compensatory 

time. The secretary of labor asserts that  ’s 

overtime policy violates the FLSA, and seeks a per-

manent injunction and back pay for the employees. 

  responds that the employees are exempt 

professionals. 

Case
3

The FLSA’s overtime compensation provisions do not 

apply to professionals. The specific requirements of the 

exemption are not set forth in the statute. Rather, they 

are articulated in Department of Labor regulations and 

interpretations. 

The regulation enumerates several types of profes-

sional exemptions, but only the “artistic professional” 

exemption, which applies to professionals working in 

a “recognized field of artistic endeavor,” applies here. 

The regulation outlines both a short and long test for

determining whether an employee qualifies as an artistic 

professional. The long test is applied to employees who 

earn weekly salaries of at least $170 but less than $250. 

Both tests demand that the employee’s “primary duty” 

consist of work requiring “invention, imagination, or tal-

ent.” The long test also requires that the employee’s pri-

mary duty consist of “[w]ork that is original and creative 

in character.” 29 CFR 541.3(a)(2). 
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  maintains that the district court erro-

neously applied the long test to three reporters whose 

weekly salary qualified them for analysis under the short 

test. This issue is not dispositive, however, because we 

believe the employees are exempt under either test. 

The relevant portion of the short test requires us 

to determine (1) the employee’s “primary duty,” and

(2) whether the performance of that duty requires “inven-

tion, imagination, or talent.” Because the secretary 

stipulated that writing was the primary duty of these 

employees, the only issue remaining is whether their 

writing required “invention, imagination, or talent.” 

The day-to-day duties of the three reporters consisted 

primarily of “general assignment” work. Among other 

things, their stories covered public utility commission 

hearings; criminal and police activity; city and state leg-

islative proceedings; business events, including compil-

ing a list of people who had been promoted; and local art 

events. Rarely were they asked to editorialize about or 

interpret the events they covered. Rather, in the words of 

one of the employees, the focus of their writing was “to 

tell someone who wanted to know what happened . . . in 

a quick and informative and understandable way.” Thus, 

these reporters were like the majority of reporters in that 

their work “depends primarily on intelligence, diligence, 

and accuracy.” They were not performing duties that 

would place them in that minority of reporters whose 

work depends primarily on invention, imagination, or tal-

ent. Although some of their work product demonstrated 

creativity, invention, imagination, and talent, their writ-

ing did not exhibit these qualities on a day-to-day basis. 

Our decision should not be read to mean that all jour-

nalism work is non-exempt. The determination of whether 

the exemption applies to a given employee depends on 

the specific duties and characteristics required by the 

position r ather t han i ts a ctual t itle. AFFIRMED.        

 Case Questions 
   1. Are you surprised by this decision?  

   2. Does this decision make sense to you?  

3. Why do you think the employer chose to interpret the 

regulation as it did?  

  Spangler v. Federal Home Loan Bank of Des Moines 

The employee called in to her employer and left a message that she would not be in because of “depres-

sion again.” The issue became whether this statement was sufficient to put the employer on notice that 

the employee was invoking the FMLA and taking FMLA leave. The district court held for the employer, 

but the court of appeals reversed, determining that given the employer’s background and history with the 

employee, the employee’s statement was sufficient. 

     Riley,     J.     

Case
4

Theresa Spangler began working for the Bank in the 

Demand Services Department in 1982. Spangler suf-

fers from dysthymia, a form of depression, along with 

phobia and bouts of more intense depression. Her for-

mer therapist first diagnosed Spangler with this mental 

illness in 1993. At that time, Spangler took a six-week 

leave of absence from the Bank and went through treat-

ment. Spangler’s current psychiatrist also diagnosed 

Spangler with dysthymia in 1997. At that time, she took 

another leave of absence to undergo treatment. After her 

1997 diagnosis, Spangler informed her supervisor that 

she took this leave to obtain treatment for her depression. 

Spangler also recalls later telling a variety of other super-

visors and Bank personnel about her depression. 

The Bank’s attendance policy allowed supervisors 

to excuse occasional absences due to illness or injury 

depending on the circumstances and on the employee’s 

past attendance. The Bank dealt with excessive absen-

teeism through counseling, warning, and, on occasion, 

termination if necessary. Employees were to arrange 

time off for personal business and medical appoint-

ments in advance. The Bank’s FMLA policy required 

employees to request leave 30 days in advance or, if 

the leave was not predictable, the employee needed 
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to provide as much notice as was practicable. The 

Bank posted this information about the FMLA in the 

employee break room and printed it on the back of 

employee time cards. 

Bank records show a persistent pattern of absentee-

ism and tardiness throughout Spangler’s employment 

with the Bank. Spangler was absent for family or medi-

cal reasons for 32 days in 1993, 17.6 days in 1994, 12.4 

days in 1995, and 29.3 days in 1996. 

One morning in September of 1997, Spangler left 

a voice mail message on a supervisor’s machine in the 

morning stating she would not be at work that day, thus 

forcing the supervisor to do Spangler’s work instead of 

attending a scheduled training session. 

Throughout 1997 and 1998, Spangler’s many 

unscheduled absences and her persistent tardiness were 

routinely noted by the Bank. Spangler used five days 

of unscheduled vacation for personal reasons from

September 15 through 19, 1997. Each morning when 

she was absent, Spangler notified her supervisor by 

leaving a voice mail message. In September, Spangler 

was warned that she needed to be on time to work and to 

talk to someone instead of leaving voice mail messages 

when she was unable to make it to work. Her 1997 per-

formance appraisal noted that her 21 absences that year 

were excessive and that absenteeism was a problem for 

Spangler. 

Due to more absences, Spangler was again put on 

probation in January and again August 31, 1998. On 

September 15 she missed work because of transportation 

problems. The following day, a Bank employee noted 

in a memorandum to Spangler’s manager that Spangler 

phoned and stated she would not be in that day because it 

was “depression again.” 

On September 17, when Spangler had not yet arrived 

at work in the middle of the morning, and had not yet 

called with any explanation, Spangler’s manager termi-

nated her employment. 

 Discussion 

An employee is to provide his or her employer with 30 

days notice or as much notice as is practicable of the 

intention to use FMLA leave, when the necessity for 

leave “is foreseeable.” 29 U.S.C. § 2612(e)(2). Less than 

30 days notice is permissible for reasons “such as because 

of a lack of knowledge of approximately when leave will 

be required to begin, a change in circumstances, or a 

medical emergency.” 29 C.F.R. § 825.302(a). Notice is 

required “as soon as practicable,” meaning “as soon as 

both possible and practical, taking into account all of the 

facts and circumstances in the individual case.” 29 C.F.R. 

§ 825.302(b). “This ordinarily . . . mean[s] at least verbal 

notification to the employer within one or two business 

days of when the need for leave becomes known to the 

employee.” If the need for FMLA leave is not foresee-

able, the employee “should give notice to the employer of 

the need for FMLA leave as soon as practicable under the 

facts and circumstances of the particular case.” 29 C.F.R. 

§ 825.303(a). 

Although “[a]n employer may also require an 

employee to comply with the employer’s usual and cus-

tomary notice and procedural requirements for requesting 

leave,” “failure to follow such internal employer proce-

dures will not permit an employer to disallow or delay 

an employee’s taking FMLA leave if the employee gives 

timely verbal or other notice.” 29 C.F.R. § 825.302(d). 

The acceptable ways for an employee to provide notice 

include, “in person, by telephone, telegraph, facsimile, 

. . . or other electronic means.” 29 C.F.R. § 825.303(b). 

Employee argues that by alerting the Bank of her 

need for time off due to “depression again” the day 

before her dismissal, she put the Bank on notice that she 

would need time off that would qualify under the FMLA. 

Spangler presented a great deal of evidence of the Bank’s 

awareness of her mental condition. She informed several 

supervisors of her illness throughout the time she was 

employed with the Bank. Furthermore, it is undisputed 

that in her final request for time off work, she stated it 

was because of “depression again.” We have held that 

“[a]n employee need not invoke the FMLA by name 

in order to put an employer on notice that the Act may 

have relevance to the employee’s absence from work.” 

“Under the FMLA, the employer’s duties are triggered 

when the employee provides enough information to put 

the employer on notice that the employee may be in need 

of FMLA leave.” 

We view Spangler’s uncontroverted statement that 

it was “depression again” as a potentially valid request 

for FMLA leave. The Bank here knew Spangler suf-

fered from depression, knew she needed leave in the past 

for depression and knew from Spangler specifically on

September 16, 1998, she was suffering from “depression 

again.” 

When an employee provides the employer with notice 

that she may be in need of FMLA leave before the fact 

of the absence, it then becomes the employer’s duty to 

determine whether or not the employee actually requires 

FMLA leave if there is some doubt as to whether or not 
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the request would qualify. Once the employer is noti-

fied, it has a duty either to provide FMLA time or follow 

the procedures set forth in the statute and regulations to 

verify the validity of the employee’s request for time off 

“by a certification issued by the health care provider.” 29 

U.S.C. § 2613(a). “The responsibility to request FMLA 

certification is the employer’s.” 

We have noted that an employee “cannot claim pro-

tection from the FMLA for disciplinary action . . . as a 

result of absences that are not attributable to his serious 

health conditions.” The Bank is free to present evidence 

before the jury of its legitimate disciplinary reasons 

for dismissing Spangler, reasons not attributable to any 

FMLA request. 

 Finally, we emphasize the FMLA does not provide 

an employee suffering from depression with a right to 

“unscheduled and unpredictable, but cumulatively sub-

stantial, absences” or a right to “take unscheduled leave 

at a moment’s notice for the rest of her career.” On the 

contrary, such a situation “implies that she is not quali-

fied for a position where reliable attendance is a bona 

fide requirement. . . .” REVERSED.  

  Case Questions  
1. Put yourself in the position of a manager. What would 

you do to cope with Spangler?  

2. Do you understand the court’s decision about

Spangler’s last phone message? Explain. Do you 

agree? Why or why not?  

3. Do you understand why employers have so much 

trouble with the FMLA regulations and find them so 

bothersome? Explain.

 Varity Corp. v. Howe  

At the time employer Varity Corporation transferred its money-losing divisions in its subsidiary Massey-

Ferguson, Inc., to Massey Combines, a separate firm (it called the transfer “Project Sunshine”), it held 

a meeting to persuade its employees of these failing divisions to change benefit plans. Varity conveyed 

the impression that the employees’ benefits would remain secure when they transferred. In fact, Massey 

Combines was insolvent from the day it was created and, by the end of its receivership, the employees 

who had transferred lost all of their nonpension benefits. The employees sued under ERISA, claiming 

that Varity breached its fiduciary duty in leading them to withdraw from their old plan and to forfeit their 

benefits. The district court held for the employees, and the court of appeals affirmed. 

     Breyer,      J.     

Case
5

. . . The second question—whether Varity’s deception vio-

lated ERISA-imposed fiduciary obligations—calls for a 

brief, affirmative answer. ERISA requires a “fiduciary” to 

“discharge his duties with respect to a plan solely in the 

interest of the participants and beneficiaries.” To participate 

knowingly and significantly in deceiving a plan’s benefi-

ciaries in order to save the employer money at the benefi-

ciaries’ expense, is not to act “solely in the interest of the 

participants and beneficiaries.” As other courts have held, 

“[l]ying is inconsistent with the duty of loyalty owed by all 

fiduciaries and codified in section 404(a)(1) of ERISA.” 

Because the breach of this duty is sufficient to uphold 

the decision below, we need not reach the question of 

whether ERISA fiduciaries have any fiduciary duty to 

disclose truthful information on their own initiative, or in 

response to employee inquiries. 

We recognize, as mentioned above, that we are to 

apply common-law trust standards “bearing in mind the 

special nature and purpose of employee benefit plans.” 

But we can find no adequate basis here, in the statute 

or otherwise, for any special interpretation that might 

insulate Varity, acting as a fiduciary, from the legal con-

sequences of the kind of conduct (intentional misrepresen-

tation) that often creates liability even among strangers. 

We are aware, as Varity suggests, of one possible rea-

son for a departure from ordinary trust law principles. 

In arguing about ERISA’s remedies for breaches of 

fiduciary obligation, Varity says that Congress intended 
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ERISA’s fiduciary standards to protect only the financial 

integrity of the plan, not the individual beneficiaries. 

This intent, says Varity, is shown by the fact that Con-

gress did not provide remedies for individuals harmed 

by such breaches; rather, Congress limited relief to rem-

edies that would benefit only the plan itself. This argu-

ment fails, however, because, in our view, Congress did 

provide remedies for individual beneficiaries harmed by 

breaches of  f iduciary dut y.    

 Case Questions 
1. What should Varity have done in order to avoid liabil-

ity under ERISA?  

2. How can an employee ensure that she or he knows 

all of the facts relevant to a question such as the one 

present in this case?  

3. Why do you think Varity handled this in the way that 

it di d?      

  

    Central Laborers’ Pension Fund v. Heinz  

  Retirees who had been receiving early retirement benefits from a multiemployer pension fund sued the 

fund under ERISA’s anticutback rule after their plan was amended to expand which types of postretire-

ment employment triggered suspension of such benefits. Heinz understood that, if he were to work as 

“a union or non-union construction worker” (“disqualifying employment’), his pension would be sus-

pended during that time. However, he also understood that they would not be suspended if he chose to 

work in a supervisory capacity. Heinz therefore took a job in central Illinois in 1996 as a construction 

supervisor after retiring, and the plan continued to pay out his monthly benefit. 

In 1998, the plan’s definition of disqualifying employment was expanded by amendment to include 

any job “in any capacity in the construction industry (either as a union or non-union construction 

worker).” The plan took the amended definition to cover supervisory work and warned Heinz that if he 

continued on as a supervisor, his monthly pension payments would be suspended. Heinz kept working, 

and the plan stopped paying. 

Heinz sued to recover the suspended benefits on the ground that applying the amended definition of 

disqualifying employment so as to suspend payment of his accrued benefits violated ERISA’s anticut-

back rule. The District Court granted judgment for the plan, only to be reversed by a divided panel of the 

Seventh Circuit, which held that imposing new conditions on rights to benefits already accrued was a 

violation of the anticutback rule. The Supreme Court granted certiorari in order to resolve the resulting 

Circuit Court split and affirms the Seventh Circuit in favor of the retirees. 

     Souter,     J.     

Case
6

   With few exceptions, the “anti-cutback” rule of the 

Employee Retirement Income Security Act of 1974 

(ERISA) prohibits any amendment of a pension plan 

that would reduce a participant’s “accrued benefit.” The 

question is whether the rule prohibits an amendment 

expanding the categories of postretirement employment 

that triggers suspension of payment of early retirement 

benefits already accrued. We hold such an amendment 

prohibited.

 * * *  

 II  .

 A .

There is no doubt about the centrality of ERISA’s object of 

protecting employees’ justified expectations of receiving

the benefits their employers promise them. “Nothing in 

ERISA requires employers to establish employee benefits 

plans. Nor does ERISA mandate what kind of benefits 

employers must provide if they choose to have such a plan. 
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ERISA does, however, seek to ensure that employees will 

not be left empty-handed once employers have guaran-

teed them certain benefits. . . . [W]hen Congress enacted 

ERISA, it wanted to . . . mak[e] sure that if a worker has 

been promised a defined pension benefit upon retirement—

and if he has fulfilled whatever conditions are required to 

obtain a vested benefit—he actually will receive it.” 

ERISA’s anti-cutback rule is crucial to this object, 

and (with two exceptions of no concern here) provides 

that “[t]he accrued benefit of a participant under a plan 

may not be decreased by an amendment of the plan. . . .” 

After some initial question about whether the provision 

addressed early retirement benefits, a 1984 amendment 

made it clear that it does. Now § 204(g) provides that “a 

plan amendment which has the effect of . . . eliminating 

or reducing an early retirement benefit . . . with respect 

to benefits attributable to service before the amendment 

shall be treated as reducing accrued benefits.” 

Hence the question here: did the 1998 amendment 

to the Plan have the effect of “eliminating or reducing 

an early retirement benefit” that was earned by service 

before the amendment was passed? The statute, admit-

tedly, is not as helpful as it might be in answering this 

question; it does not explicitly define “early retirement 

benefit,” and it rather circularly defines “accrued bene-

fit” as “the individual’s accrued benefit determined under 

the plan. . . .” Still, it certainly looks as though a benefit 

has suffered under the amendment here, for we agree 

with the Seventh Circuit that, as a matter of common 

sense, “[a] participant’s benefits cannot be understood 

without reference to the conditions imposed on receiv-

ing those benefits, and an amendment placing materially 

greater restrictions on the receipt of the benefit ‘reduces’ 

the benefit just as surely as a decrease in the size of the 

monthly benefit payment.” Heinz worked and accrued 

retirement benefits under a plan with terms allowing him 

to supplement retirement income by certain employment, 

and he was being reasonable if he relied on those terms 

in planning his retirement. The 1998 amendment under-

cut any such reliance, paying retirement income only if 

he accepted a substantial curtailment of his opportunity 

to do the kind of work he knew. We simply do not see 

how, in any practical sense, this change of terms could 

not be viewed as shrinking the value of Heinz’s pension 

rights and reducing his promised benefits.  

  B .

The Plan’s responses are technical ones, beginning with 

the suggestion that the “benefit” that may not be deval-

ued is actually nothing more than a “defined periodic 

benefit the plan is legally obliged to pay,” so that § 204(g) 

applies only to amendments directly altering the nominal 

dollar amount of a retiree’s monthly pension payment. A 

retiree’s benefit of $100 a month, say, is not reduced by a 

post-accrual plan amendment that suspends payments, so 

long as nothing affects the figure of $100 defining what 

he would be paid, if paid at all. Under the Plan’s reading, 

§ 204(g) would have nothing to say about an amendment 

that resulted even in a permanent suspension of pay-

ments. But for us to give the anti-cutback rule a reading 

that constricted would take textual    and 

certainly something closer to irresistible than the provi-

sion quoted in the Plan’s observation that accrued ben-

efits are ordinarily “expressed in the form of an annual 

benefit commencing at normal retirement age.” 

The Plan also contends that, because § 204(g) only 

prohibits amendments that “eliminat[e] or reduc[e] an 

early retirement benefit,” the anti-cutback rule must not 

apply to mere suspensions of an early retirement benefit. 

This argument seems to rest on a distinction between 

“eliminat[e] or reduc[e]” on the one hand, and “suspend” 

on the other, but it just misses the point. No one denies 

that some conditions enforceable by suspending benefit 

payments are permissible under ERISA: conditions set 

before a benefit accrues can survive the anti-cutback rule, 

even though their sanction is a suspension of benefits. 

Because such conditions are elements of the benefit itself 

and are considered in valuing it at the moment it accrues, 

a later suspension of benefit payments according to the 

Plan’s terms does not eliminate the benefit or reduce its 

value. The real question is whether a new condition may 

be imposed after a benefit has accrued; may the right to 

receive certain money on a certain date be limited by a 

new condition narrowing that right? In a given case, the 

new condition may or may not be invoked to justify an 

actual suspension of benefits, but at the moment the new 

condition is imposed, the accrued benefit becomes less 

valuable, irrespective of any actual suspension. 

 * * * 

This is not to say that § 203(a)(3)(B) does not autho-

rize some amendments. Plans are free to add new sus-

pension provisions under § 203(a)(3)(B), so long as the 

new provisions apply only to the benefits that will be 

associated with future employment. The point is that this 

section regulates the contents of the bargain that can be 

struck between employer and employees as part of the 

complete benefits package for future employment. 

The judgment of the Seventh Circuit is AFFIRMED. 

Justice Breyer, with whom the Chief Justice, Justice 

O’Connor, and Justice Ginsburg join, CONCURRING. 



Chapter Fifteen 815

  Case Questions  
1. Notwithstanding the law as applied, do you believe an 

employer should be able to change the terms of pen-

sion plan qualifications once individuals have begun 

to avail themselves of the benefits? Can you think of 

  circumstances where you might be persuaded that 

the employer should be able to modify the plan in this 

regard?  

   2. The Court does not seem to be persuaded at all by 

the plan’s arguments, though the district court found 

in its favor. Are you persuaded by    of the plan’s 

arguments? 
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 A
   ADA an d R ehabilitation A ct p rotection    As l ong a s 

an individual with a disability is otherwise qualified for 

a position, with or without reasonable accommodation, 

the employer may not make an adverse employment 

decision solely on the basis of the disability.  

   adverse e mployment ac tion    Any action or omission 

that takes away a benefit, opportunity, or privilege

of employment from an employee.  

   affinity or ientation    Whom one is attracted to for 

personal and intimate relationships.  

   affirmative ac tion    Intentional inclusion of women 

and minorities in the workplace based on a finding

of their previous exclusion.  

   affirmative ac tion p lan    A gove rnment c ontractor’s 

plan containing placement goals for inclusion of 

women and minorities in the workplace and timetables 

for accomplishing the goals.  

   Age D iscrimination i n E mployment A ct     Prohibits 

discrimination in employment on the basis of age; 

applies to individuals who are at least 40 years old. 

Individuals who are not yet 40 years old are not pro-

tected by the act and  be discriminated against on 

the basis of their age. 

   agency s hop c lause    Requires nonuni on m embers 

to pay union dues without having to be subject to the 

union r ules.  

     706 age ncy    State agency that handles EEOC claims 

under a work-sharing agreement with the EEOC.  

   AIDS   Acquired immune deficiency syndrome, a 

syndrome in which the individual’s immune sys-

tem ceases to function properly and during which 

the individual is susceptible, in most cases fatally, 

to opportunistic diseases. AIDS is not transmitted 

through casual contact; to transmit the disease, there 

must be an exchange of fluids. The disease may be 

transmitted through sexual contact, during which there 

is an exchange of bodily fluids; needle sharing; or an 

exchange of blood.  

   Americans w ith D isabilities A ct    Extends R ehabili-

tation Act protection to employees in the private sector, 

with few modifications.  

   anti-female an imus    Negative feelings about women 

and/or their ability to perform jobs or functions, usually 

manifested by negative language and actions.  

   antiretaliation p rovisions    Provisions m aking i t 

illegal to treat an employee adversely because the 

employee pursued his or her rights under Title VII.  

   arbitration   The selection of a neutral or third party 

to consider a dispute and to deliver a binding or non-

binding de cision.  

   assumption of  r isk    A defense to a negligence action 

based on the argument that the injured party voluntarily 

exposed herself or himself to a known danger created 

by the other party’s negligence.  

   at-will e mployment    An e mployment r elationship 

where there is no contractual obligation to remain in 

the relationship; either party may terminate the rela-

tionship at any time, for any reason, as long as the rea-

son is not prohibited by law, such as for discriminatory 

purposes.

   availability   Minorities and women in a geographic 

area who are qualified for a particular position.  

B
   back p ay    Money awarded for time employee was not 

working (usually due to termination) because of illegal 

discrimination.

   bargaining u nit    The group of employees in a 

workplace that have the legal right to bargain with the 

employer.

BFOQ    Bona fide occupational qualification, dis-

cussed more thoroughly in Chapter 2’s discussion

of the prima facie case of disparate treatment.   

   bi-gender af finity or ientation    Someone a ttracted t o 

both ge nders.  

   bona f ide oc cupational q ualification ( BFOQ)  

  Permissible discrimination if legally necessary for 

employer’s particular business.  

   business age nt    The representative of a union, usually 

a craft union.  

   business n ecessity    Defense to a disparate impact 

case based on the employer’s need for the policy as a 

legitimate requirement for the job.  

Glossary
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C
   claimant or  c harging p arty    The person who brings 

an action alleging violation of Title VII.  

   closed s hop    Employer hires only union members.  

   collective b argaining    Negotiations a nd a greements 

between management and labor about wages, hours, 

and other terms and conditions of employment.  

   collective b argaining agr eement    Negotiated

contract between labor and management.  

   common l aw    Law made and applied by judges, 

based on precedent (prior case law).  

   common-law age ncy t est    A test used to determine 

employee status; the employer must merely have the 

right or ability to control the work for a worker to be 

classified as an employee.  

   community of  i nterests    Factors employees have in 

common for bargaining purposes.  

   comparable w orth    A Title VII action for pay dis-

crimination based on gender, in which jobs held mostly 

by women are compared with comparable jobs held 

mostly by men in regard to pay to determine if there is 

gender di scrimination.  

   compelled s elf-publication    Occurs when an ex-

employee is forced to repeat the reason for her or his 

termination and thereby makes a claim for defamation.  

   compensatory d amages    Money damages given to a 

party to compensate for direct losses due to an injury 

suffered.

conciliation   Attempting to reach agreement on a 

claim through discussion, without resort to litigation.  

constructive discharge   Occurs when the employee is 

given no reasonable alternative but to end the employ-

ment relationship; considered an   act on the 

part of the employee.  

   continual-training r equirement    OSHA r equires t hat 

the employer provide safety training to all new employ-

ees and to all employees who have been transferred 

into new positions.  

   contributory n egligence    A defense to a negligence 

action based on the injured party’s failure to exercise 

reasonable care for her or his own safety.  

   corporate m anagement c ompliance e valuation   

  Evaluations of mid- and senior-level employee 

advancement for artificial barriers to advancement of 

women and minorities.  

   covenant of good faith and fair dealing    Implied 

contractual obligation to act in good faith in the fulfill-

ment of each party’s contractual duties.  

   craft u nions    Unions composed of skilled craftwork-

ers not situated at any one workplace.  

D
debar   Prohibit a federal contractor from further

participation in government contracts.  

defamation   An intentional tort involving the publica-

tion of false statements about another.  

defendant   One against whom a case is brought.  

   defined b enefit    Retirement plan where the benefit 

payable to a participant is defined up front by a for-

mula, the funding of which is determined actuarially.  

defined contribution    Retirement plan where 

the benefits payable to a participant are based on 

the amount of contributions and earnings on such 

contributions.

  review    Complete new look at administrative 

case by the reviewing court.  

disability   A physical or mental impairment that sub-

stantially limits one or more of the major life activities 

of an individual; a record of such impairment; or being 

regarded as having such an impairment.  

   disparate t reatment    Treating s imilarly s ituated 

employee differently because of prohibited Title VII 

factors.

   disparate/adverse i mpact    Effect of facially neutral 

policy is deleterious for Title VII group.  

   duty t o r easonably ac commodate    The e mployer’s 

Title VII duty to try to find a way to avoid conflict 

between workplace policies and an employee’s

religious practices or beliefs.  

E
economic realities test    A test to determine whether 

a worker qualifies as an employee. Courts use this 

test to determine whether a worker is economically 

dependent on the business or is in business for him-

self or herself. To apply the test, courts look to the 

degree of control exerted by the alleged employer 

over the worker, the worker’s opportunity for profit 

or loss, the worker’s investment in the business, the 

permanence of the working relationship, the degree 

of skill required by the worker, and the extent the 
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work is an integral part of the alleged employer’s 

business.  

   EEO i nvestigator    Employee of EEOC who reviews 

Title VII complaints for merit.  

   eligibility t esting    Tests an employer administers to 

ensure that the potential employee is capable and quali-

fied to perform the requirements of the position.  

   emergency t emporary s tandards    Standards a re 

imposed by OSHA without immediately going through 

the typical process where an employee is exposed to 

grave danger from exposure to substances and the 

standards are necessary to protect employees from the 

danger.

   employee b enefit p lan ( or p lan)    A c ontractual obl i-

gation either through a plan, fund, or arrangement by 

which an employer or an employee organization such 

as a labor union agrees to provide retirement benefits 

or welfare benefits to employees and their dependents 

and be neficiaires.  

   equitable r elief     Relief that is not in the form of 

money damages, such as injunctions, reinstatement, 

and promotion. Equitable relief is based on concepts of 

justice and fairness. 

   essential f unctions of  a p osition    The e mployer 

may not take an adverse employment action against a 

disabled employee based on the disability where the 

individual can perform the essential functions of the 

position: those tasks that are fundamental, not marginal 

or unnecessary, to the fulfillment of the position’s 

objectives.

   exhaustion of  ad ministrative r emedies    Going 

through the EEOC administrative procedure before 

being permitted to seek judicial review of an agency 

decision.

F
   face val idity    A test that looks well suited to its 

purpose.

   facially n eutral p olicy    Workplace pol icy a pplies 

equally to all appropriate employees.  

   fellow s ervant r ule    An employer’s defense to liabil-

ity for an employee’s injury where the injury occurred 

on the job and was caused by the negligence of another 

employee.

   fetal p rotection p olicies    Policies an employer insti-

tutes to protect the fetus or the reproductive capacity of 

employees.

   fiduciary   Someone who has discretionary authority 

over the investment or management of plan assets of 

others.

   forum s election c lause    A clause in a contract that 

identifies the state law that will apply to any disputes 

that arise under the contract.  

   four-fifths r ule    Minority must do at least 80 percent

or four-fifths as well as majority on screening device 

or presumption of disparate impact arises, and device 

must then be shown to be a legitimate business 

necessity.

   free r iders    Bargaining unit employees who do not 

pay union dues but whom the union is still obligated to 

represent.

   front pay    Equitable remedy of money awarded 

to claimant when reinstatement is not possible or 

feasible.

   fundamental r ight    A right that is guaranteed by the 

Constitution, whether stated or not.  

G
      gender i dentity s tatutes    Laws pr oviding pr otection 

for t ransgenders.  

“gender-plus” d iscrimination    Employment di scrim-

ination based on gender and some other factor such as 

marital status or children.  

   gender/sexual r eassignment s urgery    The s urgery 

required to change a person’s gender due to gender 

dysphoria, the condition of one’s physical gender not 

matching the emotional/psychological gender.  

   gender s tereotypes    The assumption that most or all 

members of a particular gender must act a certain way.  

   general d uty c lause    A provision of the act requiring 

that employers furnish to each employee employment 

and a place of employment free from recognized haz-

ards that cause or are likely to cause death or serious 

physical harm to the employee.  

   genetic t esting    Investigation and evaluation of an 

individual’s biological predispositions based on the 

presence of a specific disease-associated gene on the 

individual’s c hromosomes.  

   greater h azard d efense    An employer may use the 

greater hazard defense to an OSHA violation where the 

hazards of compliance are greater than the hazards of 

noncompliance, where alternative means of protection

are unavailable, and where a variance was not 

available.
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Guidelines on Discrimination Because of Religion or 

National Origin    EEOC information found in the code 

of Federal Regulations explaining to employers how 

EEO will handle claims of discrimination on these bases. 

H
HIV   Human immunodeficiency virus, the virus that 

causes A IDS.  

   hostile e nvironment s exual h arassment    Sexual 

harassment in which the harasser creates an abusive, 

offensive, or intimidating environment for the 

harassee.

I
impairment   “Any physiological disorder or

condition . . . affecting one or more of the following 

body systems: neurological; musculoskeletal; special 

sense organs; respiratory, including speech organs; 

cardiovascular; reproductive; digestive; genitourinary; 

hemic and lymphatic; skin; and endocrine; or any 

mental or psychological disorder” that substantially 

limits one of life’s major activities. [From the EEOC 

regulations.]  

   implied c ontract    A contract that is not expressed, 

but, instead, is created by other words or conduct of the 

parties i nvolved.  

   independent c ontractor    Generally, a person who 

contracts with a principal to perform a task according 

to her or his own methods, and who is not under the 

principal’s control regarding the physical details of the 

work.

   industrial u nion    Union composed of all employees 

across an industry, regardless of type of the job held.  

injunction   A court order requiring individuals or 

groups of persons to refrain performing certain acts that 

the court has determined will do irreparable harm.  

   IRS test   List of 20 factors to which the IRS looks 

to determine whether someone is an employee or an 

independent contractor. The IRS compiled this list 

from the results of judgments of the courts relating to 

this issue.  

J
   job an alysis    Information regarding the nature of the 

work associated with a job and the knowledge, skills, 

and abilities required to perform that work.  

   job gr oup an alysis    Combines job titles with similar 

content, wage rates, and opportunities.  

   judicial af firmative ac tion    Affirmative a ction 

ordered by a court as a remedy for discrimination found 

by the court to have occurred, rather than affirmative 

action arising from Executive Order 11246.  

   judicial review   Court review of an agency’s decision. 

L
   liquidated d amages     Liquidated da mages l imit 

awards to a predetermined amount. As used in the 

ADEA, liquidated damages are equal to the unpaid 

wage and are available in cases involving “willful

violations” of the statute.   

lockout   Management does not allow employees to 

come to work.  

M
   major l ife ac tivities    “[F]unctions such as caring for 

one’s self, performing manual tasks, walking, seeing, 

hearing, speaking, breathing, learning and working.” 

[From the EEOC regulations.]  

   make-whole r elief    Attempts to put claimant in posi-

tion he or she would have been in had there been no 

discrimination.

   management s ecurity c lause    Parties a gree t hat 

management has the right to run the business and make 

appropriate business decisions as long as applicable 

laws are complied with.  

   mandatory ar bitration agr eement    Agreement a n 

employee signs as a condition of employment, requir-

ing that workplace disputes be arbitrated rather than 

litigated.

   mandatory r etirement    Employee must retire upon 

reaching a specified age. Deemed illegal by the 1986 

amendments to the ADEA, with few exceptions.  

   mandatory s ubject of  b argaining    Wages, hour s, 

and other conditions of employment, which, by law, 

must be negotiated between labor and management.  

   midterm n egotiations    Collective ba rgaining ne gotia-

tions during the term of the contract rather than at its 

expiration.

   minimum w ages    The least amount a covered 

employee must be paid in hourly wages.  

N
   national or igin d iscrimination p rotection  It is 

unlawful for an employer to limit, segregate, or classify 

employees in any way on the basis of national origin 
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that would deprive them of the privileges, benefits, or 

opportunities of employment. 

   national origin    Individual’s, or her or his ancestor’s, 

place of origin (as opposed to citizenship), or physical, 

cultural, or linguistic characteristics of an origin group. 

   negligence   The failure to do something in such a way 

or manner as a reasonable person would have done 

the same thing; or doing something that a reasonable 

person would not do. Failing to raise one’s standard of 

care to the level of care that a reasonable person would 

use in a given situation.  

   negligence   The omission to do something a reason-

able person would do, when guided by those con-

siderations that ordinarily regulate human affairs, or 

something that a prudent and reasonable person would 

not do.  

   negligence   Failure to meet the appropriate standard of 

care for avoiding unreasonable risk of harm to others. 

   negligent h iring    Where an employee causes harm 

that could have been prevented if the employer had 

conducted a reasonable and responsible background 

check on the employee. The standard against which the 

decision is measured is when the employer knew or 

should have known that the worker was not fit for the 

job.

no-fault   Liability for injury imposed regardless

of f ault.  

   no r easonable c ause    EEOC finding that evidence 

indicates no reasonable basis to believe Title VII was 

violated.

   noncompete agr eement    An agreement signed by the 

employee agreeing not to disclose the employer’s con-

fidential information or enter into competition with the 

employer for a specified period of time and/or within a 

specified r egion.  

   no-strike, n o-lockout c lause    Labor a nd m anagement 

agree that labor will not strike and management will 

not stage a lockout.  

O
   organizational p rofile    Staffing pa tterns showing 

organizational units, relationship to each other, and 

gender, race, and ethnic composition.  

P
   performance ap praisal    A periodic assessment of 

an employee’s performance, usually completed by her 

or his immediate supervisor and reviewed, at times, by 

others in the company.  

   permissive s ubjects of  b argaining    Nonmandatory 

subjects that can be negotiated between labor and 

management.

   picketing   The carrying of signs, which tell of an 

unfair labor practice or strike, by union members in 

front of the employer’s business.  

   placement goal     Percentage of women and/or minori-

ties to be hired to correct underrepresentation, based on 

availability in the geographic area.  

   plaintiff   One who brings a civil action in court.  

   polygraph   A lie-detecting device that measures

biological reactions to individuals when questioned.  

   pre-employment t esting    Testing that takes place 

before hiring, or sometimes after hiring but before 

employment, in connection with such qualities as 

integrity, honesty, drug and alcohol use, HIV, or other 

characteristics.

   prima f acie c ase    Presenting evidence that fits each 

requirement of a cause of action.  

   private s ector    That segment of the workforce rep-

resented by private companies (companies that are not 

owned or managed by the government or one of its 

agencies).

   public p olicy    A legal concept intended to ensure that 

no individual lawfully do that which has a tendency to 

be injurious to the public or against the public good. 

Public policy is undermined by anything that harms a 

sense of individual rights.  

   public s ector    That segment of the workforce repre-

sented by governmental employers and governmental 

agency employers. In some situations, this term may 

include federal contractors.  

   punitive d amages    Money over and above compensa-

tory damages, imposed by court to punish defendant 

for willful acts and to act as a deterrent.  

Q
qualified for the position    Able to meet the employ-

er’s legitimate job requirements.  

   quid p ro q uo s exual h arassment    Sexual ha rassment 

in which the harasser requests sexual activity from the 

harassee in exchange for workplace benefits.  

R
   reasonable ac commodation    An a ccommodation t o 

the individual’s disability that does not place an 

undue burden or hardship (courts use the language 

interchangeably) on the employer. The reasonableness 
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of the accommodation may be determined by look-

ing to the size of the employer, the cost to the 

employer, the type of employer, and the impact of 

the accommodation on the employer’s operations. 

It is important to understand that each case will be 

determined by looking to the  job respon-

sibilities as they are impacted by the employee or 

applicant’s  disability. Courts have referred 

to this inquiry as one that is “fact intensive and case 

specific.”  

   reasonable c ause    EEOC finding that Title VII was 

violated.

   reasonable factor other than age (RFOA)    May 

include any requirement that does not have an adverse 

impact on older workers, as well as those factors that 

do adversely affect this protected class but are shown 

to be job-related. For example, if an employee is not 

performing satisfactorily and is terminated, her failure 

to meet reasonable performance standards would 

constitute a reasonable factor other than age.  

   reasonable p erson s tandard    Viewing t he ha rassing 

activity from the perspective of a reasonable person in 

society at large (generally tends to be the male view).  

reasonable victim standard   Viewing the harassing 

activity from the perspective of a reasonable person 

experiencing the harassing activity including gender-

specific sociological, cultural, and other factors.  

recklessness   Conscious disregard for safety;

conscious failure to use due care.  

   recordkeeping and reporting requirements   Title VII

requires that certain documents must be maintained and 

periodically reported to the EEOC.  

   respondent or  r esponding p arty    Person a lleged t o 

have violated Title VII, usually the employer.  

   retirement or  p ension p lan    A plan that provides for 

compensation at retirement or deferral of income to 

periods beyond termination of employment.  

   retroactive s eniority    Seniority that dates back to the 

time the claimant was treated illegally.  

   reverse d iscrimination    Claim brought by majority 

member who feels adversely affected by the use of an 

employer’s affirmative action plan.  

   right-to-sue l etter    Letter given by the EEOC to 

claimants, notifying them of the EEOC’s no-cause 

finding and informing them of their right to pursue 

their claim in court.  

   right-to-work l aws    Permits employees to choose not 

to become a part of the union.  

S
   screening d evice    Factor used to weed out applicants 

from the pool of candidates.  

search   A physical invasion of a person’s space, 

belongings, or body.  

   secondary b oycott    Union pressure on management 

by getting others who do business with management to 

cease.

   Section 503 of the Rehabilitation Act    Prohibits 

discrimination against otherwise-qualified individuals 

with disabilities by any program or activity receiving 

federal assistance. Requires affirmative action on the 

part of federal contractors and agencies to recruit, hire, 

and train disabled workers.  

   severe an d/or p ervasive ac tivity    Harassing a ctivity 

that is more than an occasional act or is so serious that 

it is the basis for liability.  

   shop s teward    Union member chosen as intermediary 

between union members and employers.  

   substantially l imited    “[U]nable to perform a major 

life activity that the average person in the general 

population can perform; or significantly restricted as 

to the condition, manner, or duration under which an 

individual can perform a major life activity.” [From the 

EEOC r egulations.]  

T
tort   A private (civil) wrong against a person or her or 

his pr operty.  

transgender   Someone whose physical gender does 

not match his or her emotional/psychological gender. 

May or may not undergo gender reassignment surgery.  

U
   under c olor of  s tate l aw    Government e mployee i s 

illegally discriminating against another during perfor-

mance of his or her duties.  

underrepresentation or underutilization    Signifi-

cantly fewer minorities or women in the workplace than 

relevant statistics indicate are available or their qualifi-

cations indicate they should be working at better jobs. 

   undue h ardship    A burden imposed on an employer, 

by accommodating an employee’s religious conflict, 

that would be too onerous for the employer to bear.  

   union s hop    Union and management agree that 

employees must be a member of the union. 

union shop clause    Provision in a collective bargain-

ing agreement allowing a union shop.  
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V
validation   Evidence that shows a test evaluates what 

it says it evaluates.  

   valuing d iversity    Learning to accept and appreciate 

those who are different from the majority and value 

their contributions to the workplace.  

   vesting   Becoming legally entitled to receive a benefit 

where the benefit cannot be forfeited if employment is 

terminated.

   vicarious l iability    The imposition of liability on one 

party for the wrongs of another. Liability may extend 

from an employee to the employer on this basis if 

the employee is acting within the scope of her or his 

employment at the time the liability arose.  

W
waiver   The intentional relinquishment of a known 

right.

   wildcat s trike    A strike not sanctioned by the union.  

Y
   yellow d og c ontract    Agreement e mployers r equire 

employees to sign stating they do not belong to a union 

and will not join one. Now illegal.   
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