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xv

   PREFACE 

 Crime and justice are concepts and curiosities that have been a part of human his-
tory for so many millennia that their roots are buried in antiquity. Cicero spoke of 
crime and justice during the fi rst century  BC , as did Aristotle and numerous others 
many years earlier. As such, “criminal justice” is likely as old as civilization. Yet, while 
the early Greek and Roman scholars studied the philosophy of justice and its appli-
cation, criminal justice currently refers to the structure, functions, and decision-
making processes of agencies that deal with the management and control of crime 
and criminal offenders—the police, the courts, and correctional systems. 
  As an independent academic activity, the study of criminal justice is compara-
tively new in the United States. The fi rst degree-granting program appeared during 
the fi rst half of the twentieth century, and in the 1950s fewer than 5,000 college 
students were focusing on the study of crime and justice. During the past few 
decades, however, this situation has changed dramatically. In the 1960s, interest in 
criminal justice education was spurred by the “war on crime” and the resulting mas-
sive federal funding for the upgrading of criminal justice personnel, agencies, tech-
nology, and programming. During the 1970s, 1980s, and 1990s, academic programs 
in criminal justice increased signifi cantly in colleges and universities throughout the 
nation. Currently, criminal justice courses enroll well over 200,000 students annually, 
and the upward trend is expected to continue. 
  Although criminal justice is a relatively new course, the topics have been studied 
for centuries, making it an interdisciplinary branch of knowledge. From the perspective 
of legal studies, it examines aspects of criminal law and procedure; from political sci-
ence, it takes elements of constitutional law and appellate court practice; and from the 
viewpoint of sociology, it examines the structures of certain social institutions and how 
they affect the administration of justice. Criminal justice also uses research from psy-
chology, criminology, history, public administration, anthropology, economics, and 
many other disciplines. Yet, at the same time, criminal justice is often confused with 
the disciplines of criminology and police science. Criminology, however, focuses on 
the role of crime in organized society, the nature and causes of crime and criminal 
behavior, and the relationships between crime and social behavior. Police science con-
centrates on the pragmatic aspects of law enforcement and peacekeeping operations—
the prevention and detection of crime, the apprehension of criminal offenders, the 
location of suspects and the preservation of evidence, the application of police resources, 
and the development of police-community relations. 
  As criminal justice education has evolved and expanded in recent decades, so 
too has research on the various processes of justice. This growth has resulted in a 
dramatic proliferation in the criminal justice literature as scholars, researchers, and 
administrators seek to disseminate their work. So great has been the demand for 
classroom materials that since the late 1970s publishers have responded with thou-
sands of new textbooks, supplementary readings, manuals, anthologies, monographs, 
and reports. Several dozen new introductory criminal justice textbooks and revised 
editions appear every year. 
  It was within this context of rapid change that the fi rst edition of  Criminal 
Justice  was published over two decades ago. For much of that time,  Criminal Justice  
had a highly successful career, fi rst with Academic Press and then with Harcourt 
Brace College Publishers. But with the demise of that branch of Harcourt, the 
seventh edition of  Criminal Justice  found itself in somewhat of a limbo position, until 
it fi nally found a home with McGraw-Hill, which published the seventh-edition 
update of the text in 2005, and the eighth edition in 2007. 
  This ninth edition of  Criminal Justice  is designed to keep instructors and students 
up to date with new statistics and major court decisions and, most importantly, with 
the many changes in the criminal justice system that have occurred in this post-9/11 
period in American history. In addition, much of the new material and a number of 



the boxed exhibits from the eighth-edition have been retained, while other exhibits 
have been updated and new ones have been added. For example: 

   •    Law and Criminal Justice  exhibits appear in 13 chapters and use a combination 
of current events and case law to shed light on the legal aspects of criminal 
justice. They highlight particular court decisions, criminal codes, and other legal 
and legislative matters related to the text material. Pertinent examples include 
the Bill of Rights, religion in prison, and the importance of the recent  Roper  v. 
 Simmons  decision by the U.S. Supreme Court.  

  •    Historical Perspectives on Criminal Justice  exhibits appear in 13 chapters and 
highlight some of the historical roots of contemporary procedures, as well as 
help students to understand how modern notions of criminal justice have evolved 
over time. Some examples include discussions of New York’s House of Refuge 
for delinquent youth, prison labor in the post–Civil War South, and Italy’s elite 
Carabinieri.  

  •    Research on Crime and Justice  exhibits appear in fi ve chapters and explore how 
historical, legal, and behavioral research impacts the fi eld of criminal justice. 
Topics include such things as the different types of killers, and therapeutic com-
munities in prisons. A few of these exhibits are based on my own research.  

  •    Victims and Justice  exhibits appear in ten chapters and address the importance 
of victims in criminal justice issues and procedures. Some examples include 
victim advocacy, the AMBER Alert, and the defense of necessity and the right 
to escape from prison.   

  A major feature in this ninth edition of  Criminal Justice  is the seven exhibits 
called  A View from the Field.  The essays were written by me and some of my col-
leagues, who have direct experience working in the fi eld, in order to share with 
students “the unexpected” (a meeting I had with cocaine kingpin Pablo Escober), 
the bizarre (my many visits to the Brooklyn, New York, Gothic horror, the Raymond 
Street Jail), and the perils (the time I got arrested in a Miami crack house) of the 
fascinating world of criminal justice. 
  Another feature in this edition is the  Famous Criminals  sidebars that appear 
in the margins of each chapter. These brief biographical sketches and accompanying 
photos profi le a range of eccentric characters, from the “Birdman of Alcatraz” and 
“Son of Sam” to the “Night Stalker” and LSD guru Timothy Leary. 
  Other special features include an extended section on some of the better-known 
theories of crime causation, incorporation of terrorism and white-collar crime dis-
cusssions into the text, and the Chapter 5 exhibit “An Overview of the Justice 
Process,” designed as a pullout study aid. 
  Returning to this edition is  Critical Thinking in Criminal Justice.  The purpose 
of this feature, which appears at the end of every chapter, is to have students analyze 
the material presented, look for possible biases, and think about whether some of 
the things they see in media reports make sense or are contrary to logic. In Chapter 1 
some suggestions for thinking critically are presented, and in later chapters a variety 
of areas for critical thinking are examined. 
  Also returning is the extensive marginalia program that augments the text. These 
items include charts, graphs, quotes, and anecdotes that present current data and issues 
and will provoke different ways of seeing the topics. Another returning feature is the 
exhibits focusing on gender issues and criminal justice, drugs and the criminal justice 
system, and international perspectives. These boxed items have been especially popular 
among students, primarily because of their relevance and content. For example: 

   •    International Perspectives on Crime and Justice  exhibits, which appear in 
10 chapters, offer compelling examples of crime trends and criminal justice con-
cepts and procedures as they are applied in other nations and cultures. These 
provocative essays and photographs invite students to think critically about our 
own culture and its approach to the management of crime and the administration 
of justice. Some examples include HIV/AIDS among prisoners around the world, 
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the growing population of Russian street children, and pretrial detention in the 
People’s Republic of China.  

  •    Gender Perspectives on Crime and Justice  exhibits, which appear in eight 
chapters, discuss issues related to both women and men in various roles through-
out the criminal justice system. Some examples include warrantless vaginal cav-
ity searches, rape shield laws, and the use of postpartum depression as the basis 
of a legal defense.  

  •    Drugs, Crime, and Justice  exhibits, which appear in four chapters, examine the 
changing fads and fashions in the American drug scene and how the “war on 
drugs” has had major impacts on criminal justice processing. Some examples 
include the “Supreme Court, Bostick, and the War on Drugs”; the drug courts 
movement; and the answer to the question everyone wants to know: “How long 
for a clean urine?”   

  The end-of-chapter materials offer opportunities for study and review. The 
chapter  Summary  gives students a quick review of the basic principles of the 
chapter and allows them to focus on understanding one point at a time.  Key Terms  
help with the study of vocabulary and concepts presented in the chapter. These 
terms are shown in  boldface  where they are defi ned in the chapter.  Issues for 
Discussion  encourage students to think critically about the chapter and will help 
them study for exams.  Media Resources  include listings of Web sites, articles, 
and/or books where students can fi nd additional information on the subject mat-
ter covered in the text. 

  Supplements for Students and Instructors   
 For the Student  

  •    Online Learning Center Web Site —This innovative, text-specifi c Web site features 
multiple-choice quizzes, media observations, Internet activities, and Web links 
to criminal justice sites. Visit our Web site at www.mhhe.com/inciardi9e.     

 For the Instructor  

  •    Online Learning Center Web Site  — This Web site offers password-protected access 
to instructor support materials such as the  Instructor’s Manual,  Computerized 
Test Bank, and PowerPoint Lecture slides.  

  •    Classroom Management Systems —Online content for the ninth edition of the 
Inciardi text is supported by Blackboard, WebCT, eCollege.com, and other 
course management systems.  

  •    Lecture Launcher DVD— This one-hour DVD features brief clips (3–8 minutes 
each) from NBC News that dramatize criminal justice concepts, serve as lecture 
launchers, and generate class discussion.  

  •    Additional Videos —Please contact your McGraw-Hill sales representative to 
learn more about videos that are available to adopters of McGraw-Hill introduc-
tion to criminal justice textbooks.      
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GUIDED TOUR

New Developments in the Ninth Edition

New research and developments in the ninth edition include coverage of juve-

nile offenders and life without parole, criminal justice and the media, police integ-

rity, the most dangerous/safest cities in the United States, the U.S. Patriot Act, and 

nontraditional courts. 

136 part 1 the foundations of crime and justice

Not only is there a lack of unity of purpose and organized interrelationships 
among police, courts, and corrections, but individual interpretations of crime, law, 
evidence, and culpability create further ineffi ciency in every phase of the process. 
Criminal justice in the United States, therefore, is hardly a “system.” However, this 
is to be expected from a process of justice in a democratic society where checks 
and balances have been built in at every level so that due process can be 
achieved.  

■ CRITICAL

THINKING IN CRIMINAL JUSTICE

The USA Patriot Act

When the Al-Qaeda terrorists hijacked four airplanes on the morning of September 11, 

2001, and aimed them at the World Trade Center, the Pentagon, and a third location still 

unknown, most Americans quickly understood that it was the most brutal act of terrorism 

ever perpetrated in this country. However, few had any idea of the extent to which it would 

affect the fabric of American life.

 There were many immediate responses to the September 11th attacks, one of which 

was the USA Patriot Act. It was passed in near record time as far as governmental 

operations are concerned, because it was never the subject of a congressional committee 

debate, and never brought to a vote in the full House of Representatives. By October 26th, 

the president had signed the bill into law.

 In many ways, the Patriot Act was a timely piece of legislation. Its measures ensured 

adequate personnel on our northern borders; it strengthened laws on money laundering; 

several provisions served to break down many of the barriers between federal law enforce-

ment agencies and the intelligence community; and it expanded the electronic surveillance 

provisions of many existing laws.

 But in other ways the Patriot Act was a judicial misadventure of magnifi cent proportions. 

It imposed guilt by association on many immigrants; it authorized detention on the mere 

suspicion that an immigrant had at some point engaged in a violent crime or even provided 

humanitarian aid to a proscribed organization; it expanded the government’s authority to con-

duct criminal searches and wiretaps without any probable cause that the individual had 

engaged in criminal activity; it authorized secret searches in cases having nothing to do with 

terrorism; and it reduced judicial oversight of intrusive information-gathering powers. Such 

problematic aspects of the USA Patriot Act threaten a number of First, Fourth, Fifth, Sixth, 

Eighth, and Fourteenth Amendment Rights.

 Thinking critically, do you feel that the USA Patriot Act tends to curtail the Bill of 

Rights? The law as initially designed was meant to make it diffi cult for terrorists to continue 

harmful activities against the United States. Basically, it gives extra powers to the intelli-

gence offi cers and other law enforcement personnel, both foreign and domestic. Its provi-

sions permit monitoring and interception of e-mail, warrantless searches where time is of 

the essence, increased surveillance, the ability of the government to conduct phone and 

Internet taps with less judicial scrutiny, and the ability of the secretary of state to designate 

foreign groups as terrorist organizations and deport suspected terrorists. The Patriot Act 

also allows law enforcement to detain suspected terrorists who are not U.S. citizens for 

long periods of time without a lawyer.

 The act was also designed to facilitate easier communication among law enforcement 

groups and less insight into searches and seizures where terrorism is involved, or even 

suspected of being involved. Unfortunately, the FBI and law enforcement agencies can—

and occasionally do—use the Patriot Act on non-terrorist-related activities.

202 part 2 the police

  P
olice powers can be divided into two general areas: investigative pow-

ers and arrest powers. Police  investigative powers  include, but are not 

necessarily limited to, the following:

   •   The power to stop  

  •   The power to frisk  

  •   The power to order someone out of a car  

  •   The power to question  

  •   The power to detain    

 Police  arrest powers  include the following:

   •   The power to use force  

  •   The power to search  

  •   The power to exercise seizure and restraint    

 Because the U.S. Constitution was designed to protect each citizen’s rights, it 

placed certain restrictions on the exercise of these powers. This chapter dis-

cusses the legal constraints on police powers and traces their evolution through 

Supreme Court decisions, focusing on the Court’s impact on law enforcement 

practice.    

Hispanics were 1.4 times more likely to be 

searched than white drivers. And while ethnic 

profi ling is not a new phenomenon, the post–

September 11 climate has added a different 

dimension to the situation: the targeting of 

Muslim and Arab passengers on airlines. 

   Ethnic profi ling  is a practice in which po-

lice stop and detain someone on the basis of 

his or her ethnic identity or skin color. The ex-

planation for ethnic profi ling is the belief by 

some police and law enforcement agencies 

that blacks are more likely than other groups 

to be traffi cking drugs or other contraband, 

that Hispanics are more likely to be illegal im-

migrants, and, in light of the terrorist attacks, 

that Muslims and Arabs are more likely to 

commit acts of terrorism or sabotage against 

American interests. Is ethnic profi ling really 

occurring? Is it legal and constitutional? This 

question raises a host of others: Under what 

circumstances can police stop and search 

drivers or airline passengers? Can they main-

tain binders of personal information to keep 

an eye on certain ethnic groups? When can 

police offi cers search without a warrant? 

When can they “seize” property or interro-

gate suspects? What powers do the police 

actually have?     

ignited a fi restorm with an article headlined 

“Police Secretly Watching Hip-Hop Artists.” 2  

The story alleged that ever since South Beach 

had become a popular spot for rap celebrities 

and their fans, both the Miami and the Miami 

Beach police departments were photograph-

ing rappers and their entourages as they ar-

rived at the Miami Airport and were also 

keeping dossiers on their activities. Further 

reports indicated that offi cers from the Miami 

PD and numerous other police departments 

had attended a “hip-hop training seminar” 

hosted by the NYPD, at which binders were 

provided that contained the arrest records 

and photographs of dozens of rap artists and 

their companions. Allegations of “ethnic pro-

fi ling” were made, suggesting that police tac-

tics were targeting citizens for “performing 

while black.” 

  Within this context, it is well documented 

that in many places, black and Hispanic driv-

ers are more likely to be pulled over by the po-

lice than are white drivers, a phenomenon 

that has been referred to as “driving while 

black” and “driving while Hispanic.” 3  For ex-

ample, a report out of Texas found that in ad-

dition to being pulled over more often, blacks 

were 1.6 times more likely to be searched and 

   Grammy-nominated rapper Snoop Dogg 
performs at the Red Rocks Amphitheatre 
on July 1, 2008 in Morrison, Colorado. 

 Hip Hop and Ethnic Profi ling 

  DETROIT, MI —The chief executive of 

Murdercap Records, a Detroit-based mu-

sic label, has sued the Canadian govern-

ment, claiming that border guards have 

harassed him over an 11-year period be-

cause he is a black rapper. 1  It would ap-

pear, furthermore, that Canadian border 

guards have delayed or blocked rap stars, 

including 50 Cent, DMX, Eminem, and nu-

merous others, from entering the country, 

blaming them for an increase in gang vio-

lence and gun murders in Toronto and 

Vancouver. Similarly, the  Miami Herald  
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T
his chapter examines the Bill of Rights and the concept of due pro-

cess of law and how it emerged in American jurisprudence. In addi-

tion, the chapter introduces the various stages of the criminal jus-

tice process. A more complete analysis of the process is presented in later 

chapters.    

 Criminal Due Process  
   No person shall be . . . deprived of life, liberty, or property, without due process of law.

    —from the fifth amendment     

     . . . Nor shall any State deprive any person of life, liberty, or property, without due process 
of law.  

  —from the fourteenth amendment     

Through the ages, justice processes have taken numerous and varied forms. During 
the early centuries of the rule of the Catholic Church, for example, trials were not 
considered necessary for thieves caught in the act of stealing. If they were poor and 
could not pay even the smallest fi ne, they were simply put to death with little 
formality. In doubtful cases, however, some degree of innocence or guilt had to be 
determined. One way of accomplishing this was the “ordeal by water,” which was 
carried out by a priest. 

 Trial by Ordeal 

A cauldron of boiling water was placed in the center of the church. Spectators, who 
were required to be fasting and “abstinent from their wives during the previous 
night,” assembled in two rows on either side of the church and were blessed by the 
priest. While they prayed that God would “make clear the whole truth,” the priest 
bandaged the arm of the accused person. Into the bottom of a vat of boiling water 
the priest dropped a small stone. 

If the accused were to undergo only the single ordeal, he had simply to place 
his hand into the water up to his wrist; but if the more serious triple ordeal had 
been prescribed, he had to plunge his entire forearm to the bottom of the cauldron 
and pluck out the stone. After 3 days, the bandages were removed, and evidence of 
scalding was deemed proof of guilt. 2

a gun for self-defense, that it is not limited 

to arms for “a well-regulated militia” for the 

common defense. By adopting that view, 

the justices would probably strike down the 

nation’s strictest gun-control law, a ban on 

handguns in the District of Columbia. What 

did the Supreme Court decide? Are current 

gun laws trampling on the Bill of Rights? 

What else was written into the Bill of 

Rights, and why are these rights important 

to the criminal justice process?  

 The Supreme Court and the Bill 

of Rights 

  WASHINGTON, DC —On March 18, 2008, 

the Second Amendment right to “keep 

and bear arms” fi nally had its day in the 

 Supreme Court, and the long-held view that 

it protects the rights of gun owners won a 

historic victory. 1  Five justices, a bare major-

ity, signaled that they believed that the 

amendment gives individuals a right to have 

To this day, no one knows precisely 
what the words “due process of law” 
meant to the draftsmen of the Fifth 
Amendment, and no one knows what 
these words meant to the draftsmen of 
the Fourteenth Amendment.

—arthur sutherland, 1965

High-profi le events and cases are sit-

uated in the context of criminal justice, 

giving students timely coverage and the 

background needed to understand crimi-

nal justice in today’s complex world.

 chapter 18 juvenile justice 561

Should these goals be met, the detention experience might actually aid both the 
child and the court. In practice, however, most children in detention are housed in 
facilities that provide little more than security. Many are held in police lockups, local 
jails, or secure state correctional facilities for adults. 

If the decision is to release the juvenile, the question of bail arises. This ques-
tion is the subject of some debate. On the one hand, there are liberal statutory 
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actual frequency of criminal acts. Homicide fi gures tend to be nearly complete, 
because most deaths and missing persons are investigated in one way or another. 
Moreover, comparisons of homicide rates compiled by the FBI and by the Offi ce of 
Vital Statistics refl ect similar fi gures. But in all other crime categories,  UCR  esti-
mates are severely defi cient.  

       Concealment and Nonreporting   Crime, by its very nature, is not easily 
measured. It is subject to both concealment and nonreporting—concealment by 
victims and offenders, and nonreporting by authorities—with the result that offi -
cial crime statistics fall signifi cantly short of the full volume and range of offenses. 
There are, for example, wide areas of criminal behavior that rarely fi nd their way 
into offi cial compilations. When family and other relationships are involved, 
criminal codes often confl ict with emotions and social norms, resulting in the 
concealment of adultery, sodomy, statutory rape, sexual activity among gay men 
and women, illegal abortion, desertion, and nonsupport. In the legal and health 
professions there are unreported white-collar crimes by both practitioners and 
clients, primarily in the areas of illegal adoption practices, fee-splitting, illegal 
prescription and drug dispensing practices, falsifi cation of claims, perjury, bribery, 
and confl icts of interest. Within the business sector there are instances of con-
sumer fraud, purchase and sale of stolen merchandise, shortchanging, price-fi xing, 
and concealment of income. In addition, employees are responsible for countless 
cases of embezzlement and pilferage, while customers engage in shoplifting, tag-
switching, and petty check forgery. Within the public sector there are extensive 
bribery and corruption, and to these offenses can be added the so-called victim-
less crimes and syndicate rackets—prostitution, procuring, commercialized vice, 
drugs, gambling, and liquor violations—which involve another group of nonre-
porting clientele. Finally, the many victims of Part I and Part II offenses fail to 
report crimes to the police out of fear of publicity and reprisal, lack of confi dence 
in law enforcement or other authorities, or unwillingness to get involved with 
crime reporting and control. 6  (For an account of the most notorious instances of 
“not getting involved,” see  Exhibit 4.4 .) 
  There are many specifi c reasons for not wishing to become involved with the 
police. Consider the case of a liquor store owner whose place of business was held 
up at gunpoint on three separate occasions. His combined losses were more than 
$10,000 in money and goods, which could have been reimbursed by his insurance 
coverage had he reported the robberies to the authorities. He did not, however, 

The 10 Most Dangerous States 

in the United States

 1. Nevada

 2. New Mexico

 3. Arizona

 4. Maryland

 5. Tennessee

 6. South Carolina

 7. Alaska

 8. Florida

 9. California

10. Louisiana

The 10 Safest States in the United 

States

 1. New Hampshire

 2. Maine

 3. North Dakota

 4. Vermont

 5. South Dakota

 6. Wyoming

 7. Montana

 8. Iowa

 9. Idaho

10. Wisconsin



xx

Personal Views and Personalities

A View from the Field essays,  written by James Inciardi and others with direct 

experience working in  criminal  justice, share the unexpected, the bizarre, and the 

perils of the  fascinating world of criminal justice.
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continuing offense that could subject the offender to arrest at any time before he or 
she “reformed.” 

Robinson was convicted of the offense charged. He then took his case to the 
Appellate Department of the Los Angeles County Superior Court, where the con-
viction was affi rmed (accepted by the court). Upon appeal to the U.S. Supreme 
Court, the decision was reversed on the grounds that status offenses such as “being 
addicted to the use of narcotics” were unconstitutional and that imprisonment for 
such an offense was cruel and unusual punishment in violation of the Eighth Amend-
ment to the Constitution. Thus, the court’s ruling in  Robinson v.  California represents 
case law in that it defi ned narcotics addiction as a status that was no longer punish-
able under the law. 

Common law refers to customs, traditions, judicial decisions, and other materi-
als that guide courts in decision making but have not been enacted by legislatures 
or embodied in the Constitution. Among the more familiar aspects of common law 
are the rights set forth in the Declaration of Independence and other doctrines 
protecting life, liberty, and property. 

 Defense or Justifi cation  For an act (or the omission thereof ) to be a crime, it 
must not only be intentional and in violation of the criminal law but also be com-
mitted without defense or justifi cation.  Defense is a broad term that can refer to 
any number of situations that would serve to mitigate guilt in a criminal offense. 
The most common defenses are insanity, mistake of fact, mistake of law, duress and 
consent, consent of the victim, entrapment, and justifi cation. 

Insanity is any unsoundness of mind, madness, mental alienation, or want of 
reason, memory, and intelligence that prevents an individual from comprehending 
the nature and consequences of his or her acts or from distinguishing between right 
and wrong conduct. Insanity is a legal concept rather than a medical one. It is also 
a complex legal issue. A few jurisdictions recognize that some defendants can be 
partially insane with respect to the circumstances surrounding the commission of a 
crime but sane as to other matters. 

The cornerstone of the insanity defense emerged from the 1843 case of Daniel 
M’Naghten, who had killed the secretary to Sir Robert Peel. At his trial, heard before 
the British House of Lords, he claimed that at the time he committed the act he 
had not been of a sound state of mind. From this came the  M’Naghten Rule—the
“right-or-wrong” test of criminal responsibility—which states:

If the accused was possessed of suffi cient understanding when he committed the crimi-
nal act to know what he was doing and to know that it was wrong, he is responsible 
therefore, but if he did not know the nature and quality of the act or did know what he 
was doing but did not know that it was wrong, he is not responsible. 17

The M’Naghten test has been severely criticized on the grounds that it is arbitrary 
and applies to only a small percentage of people who are actually mentally ill. In 1954 
the U.S. Court of Appeals for the District of Columbia broadened the M’Naghten 
Rule, creating what has become known as the  Durham Rule. In  Durham v.  United 
States,18 the court held that an accused person is not criminally responsible if he or 
she suffers from a diseased or defective mental condition at the time the unlawful act 
is committed. This rule has also been criticized, but on opposite grounds from 
M’Naghten. Critics claim that it is far too broad and places too much power in the 
hands of psychiatrists and juries in determining the presence or absence of insanity. 

In actuality, the defense of “not guilty by reason of insanity” has been debated 
for generations. The verdict fi nds the defendant incapable of forming the necessary 
mens rea (intent) to commit the crime, resulting in a sentence of psychiatric treat-
ment. Critics argue that time spent in mental institutions by defendants who are 
acquitted on insanity pleas is generally less than time served by other defendants 
who are sent to prison for similar crimes. Supporters of the insanity defense claim 
that it is morally unjust to convict and punish an individual who acted with an 
unsound mind. 

   It’s strange that men should take up 
crime when there are so many legal 
ways to be dishonest.

—     al   capone      

   It’s strange that men should take up 
crime when there are so many legal 
ways to be dishonest.

—     al   capone      

Osama Bin Laden
Killing thousands on 9/11 and in attacks on 

U.S. embassies and the U.S.S. Cole, the 

Saudi millionaire is considered the twenty-

fi rst century’s icon of evil.

Pol Pot
The leader of the brutal Khmer Rouge over-

saw the murders of more than a million peo-

ple in Cambodia and insisted, “My con-

science is clear.”
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of the human condition; it recognized the harshness of criminal law and procedure; 
and it fought against the cruelty of many punishments and conditions of confi ne-
ment. Among the leading European thinkers in the reform movement were Charles 
Montesquieu, François Voltaire, and Denis Diderot in France; Cesare Beccaria in 
Italy; and Jeremy Bentham, John Howard, Samuel Romilly, and Sir Robert Peel 
in England. 6

 The Classical School of Criminology 

The principles of Montesquieu, Voltaire, and other Enlightenment philosophers 
with regard to criminal law and the administration of justice merged during the 
middle of the eighteenth century into what has become known as the  classical 
school of criminal law and criminology. It has been called “classical” because of 
its historical signifi cance as the fi rst body of ideas before modern times that was 
coherently formulated to bring about changes in criminal law and procedure. At 
the heart of the classical tradition are the ideas that a person is a self-determining 
being, acting on reason and intelligence, and therefore is responsible for his or 
her behavior. 

The classical school began as an outgrowth of the acquaintanceship between 
Cesare Beccaria, an economist and jurist, and Alessandro Verri, a prison offi cial in 
Milan. Beccaria’s numerous visits to Verri exposed him to existing criminal justice 
procedures. He observed that judges applied capricious and purely personal justice; 
he noted that criminal sanctions were almost totally discretionary; he saw many 
magistrates exercising their power to add to the punishments prescribed by law; and 
he witnessed tyrannical and brutal punishments in which criminals were branded, 
mutilated, torn limb from limb, fed to animals, slowly starved, scalded, burned, 
hanged, enslaved, crucifi ed, and stoned or pressed to death. 

Outraged by what he saw, Beccaria began writing what became one of the most 
signifi cant books of his time. Two years later, in 1764, his  Dei delitti et delle pene (An 
Essay on Crimes and Punishments) was published. It outlined a liberal doctrine of 
criminal law and procedure and highlighted the following points: 

1.  Because the criminal law places restrictions on individual freedom, the law 
should be limited in scope. The function of the law is to serve the needs of a 
given society, not to enforce moral virtue, and as such, to prohibit an action 
necessarily increases rather than decreases crime. 

2.  In the administration of justice, the presumption of innocence should be the 
guiding factor, and at all stages in the criminal justice process the rights of the 
suspected, the accused, the convicted, and the sentenced should be protected. 

3.  The criminal law should defi ne in advance both the offenses and their punish-
ments. Thus, there should be a complete written code of criminal law. 

4.  Punishment should be retributive: “Everyone must suffer punishment so far to 
invade the province of his own rights as the crime he has committed has pen-
etrated into that of another.” 

5.  The severity of punishment must be limited; it should be proportionate to the 
crime; it should not go beyond the point that already prevents the offender from 
further injuring others or beyond the point that already deters others. 

6.  The nature of the punishment should correspond with the nature of the offense; 
a fi ne would be appropriate for simple thefts, but corporal punishment and labor 
would satisfy crimes of violence. 

7.  There must be certainty of punishment; penalties must be applied with speed 
and certainty. 

8.  Punishment should not be used to make an example of the offender for society, 
nor should the punishment include reformatory measures, since enforced refor-
mation by its very nature is of little use. Moreover, the punishment should be 

famous criminals
Heidi Fleiss
Born in 1965 to a famous pediatrician, by 

the early 1990s Heidi Fleiss had become 

well known as the “Hollywood Madam.” 

Many of her clients were among the south-

ern California elite, and her high-end prosti-

tution service employed many of Los 

Angeles’s most elegant call girls. Her 

entrepreneurial efforts had netted her many 

millions of dollars, but she was eventually 

put out of business through a Los Angeles 

County Sheriff ’s Department sting operation. 

In 1997 Fleiss was convicted of pandering 

and income tax evasion, and interestingly, 

her pediatrician father was convicted of 

laundering her money. Heidi was sentenced 

to 37 months in prison, but served only 21. 

In February 2008, Heidi Fleiss was in trouble 

again, arrested in Nevada for drunk driving, 

driving without a license, and the illegal pos-

session of prescription drugs. ❚

Famous Criminals sidebars offer brief 

biographical sketches and accompanying 

photos of a range of notorious characters, 

including Osama Bin Laden, Ted Bundy, 

Heidi Fleiss, Mike Tyson, Imad Mugniyah, 

and Richard Speck.
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along the bar in front of the judge immediately next to the defendants and counsel who 
appear. The arraignments, hearings, and conferences which occur at the bench are largely 
inaudible beyond the second or third row of the spectator gallery. Witnesses generally testify 
from standing positions off to the side of the judge. There is little dignity to the setting. 
Jailed defendants are brought in and out from a door behind the judge and off to his right. 
People leaving the courtroom go out a door in the front of the room and off to the judge’s 
left, where outside noise enters the courtroom as the door opens and closes. 14    

  The situation in Cleveland might be considered mild when compared with that 
in New York City (see  Exhibit 10.4 ). 

        Major Trial Courts 

 The major  trial courts,  or  courts of general jurisdiction,  are authorized to try  all  
criminal and civil cases. Such courts, of which there are more than 3,000 across the 
nation, handle about 10 percent of the defendants originally brought before the lower 
courts who are charged with felonies and serious misdemeanors (the balance having 
been disposed of at the lower-court level). 

Felony Defendants in Urban 

Areas, by Arrest Charge

Source: Bureau of Justice Statistics.
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EXHIBIT 10.4 A View from the Field

Court Chaos and the Criminal Justice “Nonsystem” by James A. Inciardi

The criminal court in Brooklyn, New York, is a court of limited jurisdiction 

that handles minor criminal offenses as well as pretrial processing of all 

felony cases. My observations in this court over the past 30 years re-

vealed a chaotic system of justice. On one Monday morning in one 

particular courtroom that dealt almost exclusively with preliminary 

hearings and arraignments of felony cases, the rows of benches were 

packed with hundreds of spectators. Presumably, these were the fami-

lies, friends, and acquaintances of the defendants, together with other 

interested parties, and possibly sight-seers. Although many sat in a 

dignifi ed manner, attempting to follow the proceedings, others con-

versed, ate, slept, played cards, read, or attended to other matters. 

Children played at their mothers’ feet; an artist sketched the posture of 

the magistrate; and a college student studied a physics text.

 The rumble of sound made it impossible to pay attention to the pro-

ceedings. Only those in the fi rst few rows of the courtroom, which were 

reserved for attorneys, could hear the words of the judge, defendant, 

prosecutor, bailiff, and defense. Occasionally the court clerk had to re-

mind the crowd that they were in a court of law and should be quiet.

 Along the aisles, sides, and rear walls of the courtroom were doz-

ens of police, as well as parole and probation offi cers. They com-

plained that the docket was crowded again that day, that their cases 

would not be heard for at least three hours: “There goes another day 

off,” said one police offi cer.

 Just beyond the rail that separated the bench from the spectators 

was a space reserved for the Legal Aid lawyers. It was a long table 

piled high with case materials. Court personnel huddled around the 

table to discuss cases during the proceedings while defendants, par-

ents, spouses, attorneys, police offi cers, and probation and parole of-

fi cers hung over the rail to glance at the materials, plead their cases, 

or elicit information.

 To the left of the magistrate’s bench was a door that led to the 

detention pens where defendants awaited their turn. To the right of 

the bench, within the courtroom, was another holding area, where the 

faces of the accused were grim and their hands cuffed.

 Justice was swift and to the point. A preliminary hearing in a felony 

case took only 10 minutes, or 5, or 2. In one hearing, after the charges 

of robbery, assault, and possession of a deadly weapon had been read, 

the following exchange took place:

Judge:  Do you understand the charges as they have 

been read?

Defendant: Yes, sir.

Judge: How do you plead?

Defendant: Not guilty, sir.

Judge: Is the state’s case ready?

Prosecutor: Yes, your honor.

Judge: Is the defense’s case ready?

Attorney: Yes, your honor.

Judge: Bind him over for trial!

The entire proceeding lasted a total of 27 seconds.

 Things seem to be no different across the East River in the Manhat-

tan Criminal Court, where one juror recently commented: “The dis-

graceful physical conditions just fuel the general malevolence of sitting 

around waiting for something to happen.”*

 Similar styles of criminal processing may be observed in other 

urban courts. The basic problem stems from heavy caseloads, and 

the result is often cursory justice. Defendants may not be granted 

the full range of procedural safeguards, and run the risk of conviction 

and sentence in situations in which constitutional guidelines are not 

fully observed.

*The New York Times, August 2, 2000, A24.
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from him. The problem with this remedy is that I love my apple tree and don’t want 
it cut down even if at some time in the future I am rewarded handsomely for its loss. 
Hence, modern democratic society offers me another option: call the cops and get 
them to stop my chain saw–wielding neighbor before his chain bites the bark. What 
police have that suits them to this task is a right to use coercive force. That is, they 
can tell my neighbor to stop and if he doesn’t, they can use whatever force is neces-
sary to stop him. 
  This is not true of me, of course. I do not have a general right to use coercive force. 
Modern democratic society would look very dimly on me if I appeared on the scene with 
a gun and threatened to blast my neighbor and his revving chain saw into the great 
orchard in the sky. 5    

    The point is simply that modern democratic society severely restricts the right 
of private citizens to use force and urges them to use legal channels to work out 
their disputes. This restriction extends to virtually all situations except those 
involving self-defense; and even in cases of self-defense one must show that all 
reasonable means of retreat were exhausted. The law does recognize, however, 
that there are times when something has to be done immediately—when resort 
to the courts or other mechanisms of dispute settlement would take too long and 
the damage would already be done. Police forces have been established to handle 
such situations; the idea is that it is better to have a small group of people (police) 
with a monopoly on the legitimate right to use force than to allow anyone with 

 Going to the streets in Cairo was also an experience. Police 

seemed to be everywhere, and well armed. But in the streets 

around the city, their demeanor was relaxed. Few stood at atten-

tion; most laughed and smoked and talked and joked with each 

other, and all greeted us and other passersby in English. We don’t 

know how many times we heard, “Welcome to Cairo, welcome to 

our country,” from both police and strangers in the street. At the 

pyramids and other tourist sites, police patrols were virtually nonex-

istent. There were many locals selling souvenirs, perfume, guided 

tours, and camel rides—and although many tended to be pushy at 

times, they were never offensive. All in all, the trip was a positive 

experience, and a safe one as well.

 A few days after we returned to the United States, there was a 

fi rebomb and shooting attack on tourist buses outside the Museum of 

Egyptian Antiquities—the same one that we had visited. Ten people 

were killed and scores were injured. That was when the reason for the 

extensive police presence in Cairo was fi nally reported in the media. It 

was terrorists! CNN reported that it was the fi rst attack on tourists in 

1997. The Egyptian government used the term “Egypt’s terrorists 

groups,” but the international media spoke of Islamic militants who 

had been trying to seize power since 1992. Their intent was, and re-

mains, to cripple Egypt’s tourism industry, and they were being quite 

effective. In 1992 there were four such attacks, followed by dozens 

more in the years hence.

 On the morning of November 16, 1997, in the middle court of the 

temple of Hatshepsut in Egypt’s Valley of the Kings, the ancient burial 

structures dating to before 1400 BC became a late-twentieth-century 

slaughterhouse. Militants entered the area and initiated the worst ter-

rorist attack in Egyptian history. Tourists were systematically shot at 

close range. The assault lasted for 35 minutes, and in the end 58 were 

dead and many more seriously wounded.

 In the aftermath, those in charge of Egypt’s internal security and 

terrorism control were replaced, and procedures were adjusted to 

protect tourists and other visitors. No doubt police presence and po-

lice patrols in Cairo and other parts of Egypt are far more widespread 

and diligent than during our visit. Nevertheless, Egypt’s internal secu-

rity system was unable to prevent the terrorist bombings at the Sharm 

el-Sheikh resort on the Red Sea in July 2005, in which nearly 100 tour-

ists were killed.

As an offi cer stands guard, tourists make their way towards the Temple 

of Hatshepsut in Luxor, not too long after a band of Islamic militants 

charged into the temple and gunned down 58 tourists.

Police Offi cers Slain on Duty, 

1975–2006

Source: Uniform Crime Reports.
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activities should not be underestimated. A large proportion of homicides and assaults 
occur as an outgrowth of various kinds of disputes, and responding to them takes 
up a considerable amount of police time. If police no longer intervened in these 
confl icts, we could expect a signifi cant increase in assaults. (For some interesting 
insights on police peacekeeping and its relation to terrorism in Cairo, Egypt, see 
 Exhibit 7.1. )   

 The Right to Use Force 

 The  peacekeeping role  is what mainly separates the functions of police from those 
of private citizens. This role involves the legitimate right to use force in situations 
whose urgency requires it. One police observer described it this way:

  I share a property line with my neighbor. About one foot to my side of the property line 
there stands my horticultural pride and joy: a 25-foot apple tree. (Needless to say, a small 
portion of this gorgeous tree graces my neighbor’s yard.) Though the tree is mine and I 
am willing to share its bounty with my neighbor, he does not like apples. He likes still 
less the fact that my apples fall off, rot, and litter his yard. One day he gets fed up with 
my stinking apples and yells to me that he is going to cut down my tree unless I do. 
“No way,” I say. He revs up his chain saw. 
  Modern democratic society offers me two options in such a situation. First, I can 
drive to court and fi le a civil suit against my neighbor and, years hence, recover damages 

EXHIBIT 7.1 A View from the Field

Terrorism, Peacekeeping, and Police Patrol in Cairo, Egypt: 
Some Personal Observations by James A. Inciardi and Hilary L. Surratt

In the years before 9/11, American citizens were aware of the prob-

lems of international terrorism, but unless something major occurred 

that captured the attention of the TV networks, not much thought was 

given to it on a day-to-day basis. Like other Americans, we were the 

same way. But something before 9/11 changed that for us.

 On May 15, 1997, we fl ew to Cairo to attend a conference spon-

sored by the International Council on Alcohol and Addictions. Having 

never been in Egypt before, we read the tourist books and made a list 

of the popular attractions that we wanted to visit—the Sphinx and 

Giza pyramids, Saqqara, the Museum of Egyptian Antiquities, and the 

like. But as authors and researchers in the criminal justice fi eld, we 

also inquired into the nature and extent of crime in Cairo. All indica-

tions were that in comparison with other major cities in the world, the 

crime rate in Cairo was quite low. Although incidents of pickpocketing 

and petty theft in the streets were known to happen on occasion, vio-

lence was almost unheard of. The reasons? Well for one thing, Egyp-

tians are a friendly people, with a nonviolent culture. Furthermore, the 

Egyptian government protects its multibillion-dollar tourism industry by 

making the streets safe for visitors.

 With these assurances, when we arrived at the Cairo airport, we 

were surprised to see so many members of the military. Not only were 

they at fi xed posts, but they were circulating among the thousands of 

travelers that were coming and going as well. And all of them were 

heavily armed—with automatic and semiautomatic weapons. Another 

passenger from the same fl ight immediately explained the situation: 

“We are in an airport, and this is the Middle East, after all.” We didn’t 

give his comment much thought.

 As we left by taxi, we observed that the two-mile stretch of road 

connecting the airport to the city was lined on both sides, every few 

feet or so, with armed police offi cers standing at attention. It seemed 

unusual, but we assumed that some dignitary was either leaving or 

arriving and that the police lines were some form of honor guard.

 The conference was at the Cairo Marriott, a former palace, and as the 

taxi approached the hotel gate, we noticed that it was blocked by military 

police. The driver was briefl y questioned, and a mirror attached to a short 

pole was placed beneath the cab to examine its undercarriage—

no bombs were found. After less than a minute, the taxi was waved 

through. We didn’t have time to speculate on that, because almost 

immediately we had to pass through a metal detector at the hotel 

lobby entrance. Once inside the Marriott, everything seemed normal, 

and a desk clerk explained that the security was routine—there was a 

conference going on and it was important to protect the guests. “From 

whom?” we asked, but all we got was a shrug.

 Other than the fact that all conference attendees had to produce 

a passport and get a picture ID from the police, who had a substation 

right in the hotel, the conference was not unlike those in the United 

States—there were lots of research papers presented (some good 

but most bad), interesting exhibits by publishers and public health 

organizations, and opportunities to talk with friends and colleagues 

whom we hadn’t seen in a while.

Police Offi cers Assaulted, 

1974–2006

Source: Uniform Crime Reports.
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considered to be “incompetent” to testify against his or her spouse, on the theory 
that being compelled or even allowed to do so would undermine the marriage and 
thus be detrimental to the public welfare. In 1980, however, the Supreme Court 
ruled in  Trammel v.  United States74 that a criminal defendant could no longer invoke 
the “privilege against adverse spousal testimony,” as long as the testimony is voluntary 
and does not reveal a confi dential marital communication. 

Evidence can be deemed incompetent if it is based on hearsay. Under most 
circumstances the hearsay rule bars a witness from testifying about statements that 
are not within his or her personal knowledge—that is, about secondhand informa-
tion. There are two exceptions to this rule. The fi rst is an admission of criminal 
conduct made by the defendant to the witness. Such hearsay testimony is allowed 
because the accused is present in court to challenge it. The other exception is the 

Eyewitness testimony is one of the most powerful tools used in crimi-

nal courts when deciding whether a defendant is guilty or not guilty. 

And this seems to be so due to the belief that memories hold accurate 

and incommutable accounts of an event. Memories, however, are not 

errorless remembrances of the factual events. Consequently, hundreds 

of studies have been conducted that focus on errors in eyewitness 

testimony. Flawed police procedure and vague memories are com-

monly cited precursors in cases in which the wrong person is identi-

fi ed. Yet, interestingly, jurors in criminal trials are often more convinced 

by confi dent eyewitness testimonials than they are by fi ngerprints, fi -

ber analyses, DNA matches, and other kinds of real evidence.

 There are several circumstances that may affect the accuracy of 

an eyewitness account. As memories accumulate, older ones are 

pushed back, removed, or replaced by new pieces of information. In 

order to make sense of an event that has been stored in bits and 

pieces, details are added, irrelevant information is removed, and a 

clear and fl owing reconstruction of the actual event is created. Each 

time a memory is recalled, it is reconstructed and likely altered. Mem-

ories are subject to other people’s opinions and suggestions as well as 

to things that have occurred since the original event. Therefore, rather 

than being an exact refl ection of the event, a memory is instead an 

interpretation of a past event, and that interpretation may have been 

infl uenced by various sources, happenings, opinions, and other devel-

opments since the initial incident. For instance, as time passes and 

pieces of the event are forgotten, exposure to new facts and informa-

tion of a similar or related nature may merge with the original event 

memory in order to help fi ll in gaps and clarify items that were confus-

ing. Additionally, memories can be corrupted by talking with other 

witnesses or by encountering newspapers and television reports. Also 

affecting memory distortion are the time interval between viewing and 

recollecting the event, the verbal form of the postevent information, 

and the intensity of the violence involved in the event.

 Characteristics of the witness, such as age, may have a profound 

effect on the accuracy of the eyewitness testimony. Very young chil-

dren and the elderly are especially vulnerable to making errors. In fact, 

their responses are highly patterned. Young children and the elderly 

perform nearly as well as young adults when the actual suspect is in 

the lineup. However, when the suspect is not present, these two 

groups of eyewitnesses have a higher rate of mistaken identity than 

the group of young adults.

 Similarly, reports have indicated that eyewitness accounts may not 

be reliable if the accused and the witness are of different races. “Eye-

witness testimony is very effective if you’re dealing with somebody 

you know. But if you are dealing with strangers, especially strangers of 

another race, and if that’s the only data you have to go on . . . it could 

be suspect,” commented Jerry Bruce of Sam Houston University.

 Often comments made by police offi cers and prosecutors, which 

may seem to be harmless and impartial, will infl uence eyewitness 

testimony. The eyewitness may be looking for some type of confi r-

mation or feedback regarding the information he or she has given to 

the police. And since there are few rules regarding what can and 

cannot be told to the witness after he or she has made, for instance, 

an identifi cation from a photo spread or lineup, a suggestion may be 

made that will confi rm or refute the witness’s identifi cation. Feed-

back may cause the witness to change his or her testimony in some 

substantial way or to become more confi dent in the accuracy of the 

facts he or she provided.

 Given the problems encountered while collecting eyewitness evi-

dence, the Department of Justice has prepared a research report that 

provides recommendations on all aspects of collecting eyewitness 

testimony, ranging from investigating the scene, to interviewing the 

witness, and also to composing and conducting lineups. A recurrent 

theme throughout the Department of Justice report is the importance 

of eliminating suggestive comments and actions. Asking open-ended, 

nonsuggestive questions or eliminating infl uential comments will likely 

allow for more accurate accounts of situations.

Sources: Dan Johnson, “Witnesses: A Weak Link in the Judicial System,” The Futurist 32 
(1998): 14–15; D. W. Miller, “Looking Askance at Eyewitness Testimony,” The Chronicle 

on Higher Education 46 (2000): A19–A20; Gary L. Wells and Elizabeth A. Olson, “Eyewit-
ness Testimony,” Annual Review of Psychology 54 (2003): 277–295; Elizabeth J. Marsh, 
“Retelling Is Not the Same as Recalling: Implications for Memory,” Current Directions in 

Psychological Science 16, 1 (2007): 16–20; Thomas Adcock, “Keeping an Eye on Eyewit-
ness Testimony,” New York Law Journal, January 26, 2007.

RESEARCH ON CRIME AND JUSTICE EXHIBIT 12.6

Circumstances Affecting the Accuracy of Eyewitness Testimony by Bianca M. Sullivan

Research on Crime and Justice exhibits explore how historical, 

legal, and behavioral research impacts the fi eld of criminal justice.

Exhibits in Criminal Justice

Law and Criminal Justice exhibits 

use a combination of current events 

and case law to shed light on the 

legal aspects of criminal justice. 

Victims and Justice exhibits address the 

role of victims in criminal justice issues and 

procedures. 
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LAW & CRIMINAL JUSTICE EXHIBIT 7.2

Organization of the Cincinnati Police Force

Police chief
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Community relations unit

Disciplinary advocate Administrative assistant

Patrol bureau administrative liaison

District 1 Central vice control section Planning/personnel section

Employee relations unit
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Background investigation unit

Firearms training unit
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Telephone crime reporting unit

CAD/records management system project manager

Records section

Criminal investigation section

District 2

Fiscal & budget section

Inspections section

Youth  services section

District 3

Special services section

Tactical planning section/SWAT

General vice enforcement unit

Street comer unit

Asset forfeiture unit

Homicide unit

Personal crimes unit

Major offenders unit

Intelligence unit

Fleet management unit

Grant unit

Court control

Detail coordination unit 

Accreditation unit 

DARE unit 

SRO unit 

Event planning unit
Court property unit

Downtown services unit

COP coordinator

Park unit

Traffic unit

Canine squad

Mounted squad

Resource bureau administrative liaison Investigations bureau administrative liaison

Internal investigations section

Training section

Patrol/resource division Investigations/administration division

Executive officer/PIO

District 4

District 5

Night chief

Patrol administration

Impound unit

Evidence/property management section

Supply unit

Narcotics unit

Administration bureau administrative liaison
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Victims & Justice EXHIBIT 9.5

Police Integrity and the “Blue Wall of Silence”

Prosecutors investigating allegations of police misconduct are aware 

that a code of silence exists in the majority of police departments in 

the United States. This code of silence holds that a police offi cer must 

not provide adverse information against fellow offi cers, no matter 

what they have been accused of. Repercussions for breaking the code 

include ostracism, threats, and the fear that offi cers will not “back up” 

or protect those who break the code. One NYPD offi cer, for example, 

on trial for both corruption and brutality, testifi ed that he never feared 

that another offi cer would turn him in, because:

Cops don’t tell on cops. If a cop decided to tell on me, his career is ruined. He’s 

going to be labeled as a rat.

Another offi cer added:

You fi rst learn of the code in the Police Academy, with instructors telling you 

to never be a “rat.” See, we’re all blue. We have to protect each other no 

matter what.

 In New York City, the assault on Haitian immigrant Abner Louima 

proved to test the limits of the code. Louima was arrested in Brooklyn on 

August 9, 1997, on a charge of disorderly conduct. He claimed that he 

was then taken to a bathroom at the 70th Precinct, sodomized with 

“something” (either a toilet plunger or broken-off broom handle) by Offi cer 

Justin Volpe, and warned by Volpe that “if you tell anyone about this, I’ll 

fi nd you and kill you.” Sometimes later Louima was taken to a local hos-

pital for surgery—his bladder and small intestine had been punctured.

 The Louima case served to be a powerful example of how police 

react to misconduct in their ranks. But in this instance the event was 

so sadistic that it tested, and ultimately broke, the “blue wall of si-

lence.” NYPD offi cers testifi ed that after the assault Volpe pranced 

around the precinct house with a blood-and-feces-stained stick, invit-

ing other offi cers to examine it, and boasted that “I took a man down 

tonight.” In the face of the evidence against him, Offi cer Volpe eventu-

ally pleaded guilty in federal court to charges of torturing Louima, and 

was sentenced to a 30-year prison term.

 But did the Louima/Volpe case really break the code of silence? 

Most observers say “no,” because Volpe himself refused to name all of 

the other offi cers who took part in the assault, and those who testifi ed 

against Volpe took weeks to come forward, and likely did so then only 

because of the pressure of a highly publicized investigation.

 Although the case against Justin Volpe was the most visible and 

sadistic in recent years, this should not suggest that the “blue wall” is 

limited to the NYPD, or that the code is something restricted just to 

patrol offi cers. During the latter half of the 1990s, Human Rights Watch 

conducted a lengthy and intensive investigation of police abuse in 14 

U.S. cities: Atlanta, Boston, Chicago, Detroit, Indianapolis, Los Ange-

les, Minneapolis, New Orleans, New York, Philadelphia, Portland, 

Providence, San Francisco, and Washington, D.C. The Human Rights 

Watch report concluded:

In all the cities we examined, and particularly in those like Philadelphia and New 

Orleans where police abuse and corruption have been visibly rampant, the code 

of silence is not limited to street offi cers who witness abuses and fail to report 

them, or who lie when asked about reported incidents. In these cases, respon-

sibility for the “blue wall of silence:” extends to supervisors and ultimately po-

lice commissioners and chiefs. Furthermore, local district attorneys, when they 

prosecute criminal suspects based on offi cers’ patently fabricated justifi cations 

of searches or suspects’ injuries, and who continue to cooperate with offi cers 

who commit human rights abuses rather than attempt to prosecute them on 

criminal charges, join in complicity.

Sources: Human Rights Watch, Shielded from Justice: Police Brutality and Accountability 

in the United States (Washington, DC: Human Rights Watch, 1998); Newsweek, June 7, 
1999, 42; New York Daily News Online, May 26, 1999, “Volpe Admits Louima Attack;” 
The New York Times, December 14, 1999, A1, B5.

■ CRITICAL

THINKING IN CRIMINAL JUSTICE

“Zero Tolerance” and Police Shootings

In February 1999, an unarmed street peddler—22-year-old Amadou Diallo—was shot to 

death by four white NYPD plainclothes police offi cers. Diallo, an African immigrant with no 

criminal record, was killed outside his apartment in the Bronx during the offi cers’ investiga-

tion of a serial rapist in the area. The offi cers were part of the NYPD Street Crime Unit, a 

special task force established as part of New York’s “zero-tolerance” crime policy. The 

killing of Amadou Diallo occurred not too long after Haitian immigrant Abner Louima was 

assaulted and sodomized by NYPD offi cer Justin Volpe.

 These incidents, it is claimed, are symptomatic of a police force that routinely 

shoots, or otherwise abuses, suspects who are not white. Moreover, the NYPD has 

become the focus of a debate of global importance: is it possible to successfully police 

Drugs, Crime, and Justice exhibits 

examine the American drug scene and 

how the “war on drugs” has impacted 

criminal justice processing.
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also affect an inmate’s parole date, since institutional conduct is taken into account 
in parole release decisions. 

Without question, the structure of rules and regulations and their enforcement 
creates resentment. As one inmate remarked: “I understand why there is riots all of 
the time, because they treat us like babies, and anything that you do is wrong. . . . 
It makes you angry inside.” 36

 Sex in Prison   
Aside from the loss of liberty itself, perhaps the most obvious area of deprivation 
associated with prison life is heterosexual activity. Isolation from the opposite sex 
implies frustration of sexual desires and drives at a time when, for many inmates, 
those impulses are quite strong. Some prisoners remain abstinent or rely on sexual 
fantasies and masturbation, while others partake in same-gender sex or even rape. 
However, the data on these activities are only fragmentary, and any conclusions are 
at best tentative. 

 Same-Gender Sex 

Several decades ago, lawyer-sociologist Paul W. Tappan commented that homo-
sexual behavior is a universal concomitant of sex-segregated living; that it is a peren-
nial problem in camps, boarding schools, single-sex colleges, training schools, and 
correctional facilities; and that from a biological point of view homosexuality is 
normal behavior in prisons. 37 Whether Tappan’s argument can be applied equally to 
all sex-segregated environments is diffi cult to document. Within the prison setting, 
however, same-gender sexual contacts indeed occur, although perhaps not to the 
extent that some popular images suggest. 

On the basis of the few studies that have examined the question of sexual 
behavior among prison inmates, it can be estimated that between 30 percent and 
45 percent of inmates have experienced same-gender sex. The percentage varies 
according to the intensity of custodial supervison, the characteristics of the inmate 
population, and the average length of confi nement in a given prison. 38

The nature of sexual practices tends to differ between male and female inmates. 
Among males, sex seldom involves a close relationship; rather, it is often a response 
to physical needs. Prostitution is a frequent type of male sexual association. Also, 

 I remember the fi rst time I forgot what 
it was like to have sex with a woman. 
That day, man, was a helluva day. I lay 
there all night trying to remember. I 
couldn’t remember how it was like. And 
that was a year and a half ago. That’s a 
helluva experience, man—to forget. 

   — california   prison   inmate     

 I remember the fi rst time I forgot what 
it was like to have sex with a woman. 
That day, man, was a helluva day. I lay 
there all night trying to remember. I 
couldn’t remember how it was like. And 
that was a year and a half ago. That’s a 
helluva experience, man—to forget. 

   — california   prison   inmate     

 A prisoner has no sex. He is God’s own 
private eunuch. 

—    henry   miller     

 The best sex I ever had was in here—
in Lewisburg. 

   — lewisburg   penitentiary  

 inmate     

 A prisoner has no sex. He is God’s own 
private eunuch. 

—    henry   miller     

 The best sex I ever had was in here—
in Lewisburg. 

   — lewisburg   penitentiary  

 inmate     

  EXHIBIT 15.4  Drugs, Crime, and Justice 
 How Long for a Clean Urine? 

 Despite the rigorous security procedures that exist in virtually all correc-

tional systems in the United States, illegal drugs nevertheless have a way 

of getting into most prisons. To detect drug use, some correctional sys-

tems conduct periodic urine tests of all inmates. A positive test results in 

a disciplinary proceeding. Although the urine testing is “unannounced,” 

word often gets out days or even weeks before the testing, and the ad-

vance warning gives inmates a chance to “clean up,” so to speak. In this 

regard, the accompanying list was found in a Florida prison in 2000 indi-

cating how long it would take for various drugs to get out of one’s urine.        

  Alcohol   8–12 hours  

  Speed/crank   2–4 days  

  Pot   1 week (for fi rst-time users)  

   66 days (for long-term users)  

  Cocaine/crack   2–4 days  

  Heroin   2–4 days  

  PCP   10–14 days  

  Anabolic steroids   15–30 days  

     Interestingly, the people who put the list together had done their 

homework. The detection times are generally accurate, although they 

can vary depending on the type of test used, the amount and fre-

quency of drug use, and the user’s general health and metabolism, as 

well as the amount of exercise and fl uid intake.  
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Perspectives on Criminal Justice

Perspectives boxes detail investigations of domestic 

and international issues in criminal justice.
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Gender Perspectives on Crime and Justice EXHIBIT 13.5

Women on Death Row

Throughout U.S. history, the rate at which women have been sen-

tenced to death and actually executed has remained quite small in 

comparison to men. Women account for only 10 percent of all murder 

arrests and only 1.6 percent of the death sentences imposed. Actual 

executions of women offenders in America have been quite rare, total-

ing only 567 documented instances since the fi rst occurred in 1632 

through 2007. These 567 executions constitute less than 3 percent of 

the more than 20,000 confi rmed executions in the United States since 

1608. The only 11 women executed since 1976 have been Frances 

Newton on September 14, 2005; Aileen Wuornos in Florida on October 

9, 2002; Lynda Lyon Block in Alabama on May 10, 2002; Lois Nadean 

Smith in Oklahoma on December 4, 2001; Marilyn Plantz in Oklahoma 

on May 1, 2001; Wanda Jean Allen in Oklahoma on January 11, 2001; 

Christina Marie Riggs in Arkansas on May 2, 2000; Bettie Lou Beets in 

Texas on February 24, 2000; Judy Buenoano in Florida on March 30, 

1998; Karla Faye Tucker in Texas on February 3, 1998; and Velma 

Barfi eld in North Carolina on November 2, 1984. Prior to this, the last 

woman offender executed was Elizabeth Ann Duncan, in California on 

August 8, 1962.

 During the past three decades only 152 death sentences have 

been imposed on women offenders, and of these only 51 sentences 

remained in effect as of early 2008. In addition to the 11 that re-

sulted in execution, the rest were either reversed or commuted to 

life imprisonment. Of the 51 women on death row, a slight majority 

were there as the result of killings associated with other crimes—

robberies, burglaries, drug deals, and the like. Of the others, they had 

murdered their husbands or boyfriends (or had arranged for the kill-

ing) or their children, grandchildren, or relatives. What this suggests 

is that women are far more likely than men to end up on death row 

for family-related murders. This should not imply that killings by 

women are less serious or gruesome. Some of these women mur-

dered their victims by shooting with an AK-47, slicing with a box 

cutter, injecting with drain cleaner, and beating with a baseball bat. 

Or consider Kelly O’Donnell, sentenced for killing a Philadelphia man 

in 1992. With her boyfriend, O’Donnell dismembered the victim, 

pieces of whom were found in trash bags along the shores of the 

Delaware River and on the street where she lived. One of the victim’s 

eyes and eyelids, furthermore, was found in a pencil case in 

O’Donnell’s apartment.

 With the exception of 38-year-old Karla Faye Tucker, executed in 

Texas on February 3, 1998, women have rarely made headlines for 

being put to death. The murder for which Tucker was convicted and 

sentenced to death had been especially vicious. On June 12, 1983, 

she killed two people with a pickax, and boasted, just after the kill-

ings, that she had experienced a surge of sexual pleasure every time 

she swung the weapon. But that was not why her case received so 

much attention. What was troubling to many was that during her 

years on death row she went from a strung-out killer with a pickax to 

a penitent, committed Christian. Her supporters, who included Bianca 

Jagger, Pope John Paul II, and televangelist Pat Robertson, argued 

that it was a different Karla Faye Tucker who was scheduled to die—

she was not the same person who committed the ax murders so 

many years earlier.

 Interestingly, many prosecutors around the country spoke of 

“equality for women” when Tucker was executed, suggesting that 

women had indeed achieved equal rights in capital litigation, that they 

were being held just as accountable for their actions as men are. Given 

the small percentage of women who are on death row and the even 

smaller number who are actually executed, one could argue that there 

may be gender bias at work, that women are screened out of the 

death penalty track. But on the other hand, it must also be remem-

bered that women commit only a small fraction of the kinds of murders 

that qualify for capital punishment.

Sources: The New York Times, February 8, 1998, sec. 4, pp. 1, 3; Victor L. Streib, “Death 
Penalty for Female Offenders: January 1, 1973, to June 30, 2003,” http://www.law.onu.

edu/faculty/streib/femdeath.htm; Death Penalty Information Center, “Women and the 
Death Penalty,” May 2008; see also the Center’s Web site at www.deathpenaltyinfo.org.

Charlize Theron won an Academy Award for her portrayal of serial 

killer Aileen Wuornos in the 2003 movie Monster. Which is the real 

Aileen Wuornos?
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ability to clear security led to increased talk of placing air marshals on all fl ights. Started 
by President Nixon in 1970, the Federal Air Marshals are the Federal Aviation Admin-
istration’s (FAA) unit of high-tech sharpshooters. Dressed in civilian clothes, they board 
all fl ights in and out of Washington, D.C., and others at random, or in response to 
specifi c threats, carrying weapons and special ammunition—hollow-point aluminum 
bullets that can kill without penetrating the skin of airplanes. The FAA has always been 
secretive about the air marshals, refusing to divulge their number, what they look like, 
and how they work. Agents in the 1970s were called  sky marshals.  The current force 
was formed after the hijacking of TWA fl ight 847 in June 1985. 23  
    An international organization, Interpol, also plays a role in the federal law enforce-
ment bureaucracy. Founded in 1923,  Interpol  (International Criminal Police Organiza-
tion) is the largest crime-fi ghting organization in the world. With headquarters in Lyon, 
France, Interpol serves its 178 member countries as a clearinghouse and depository of 
information about wanted criminals. For example, it keeps data on criminal identifi ca-
tion and circulates wanted notices. Although it is neither an investigative nor an enforce-
ment agency, it plays active roles in crime prevention, extradition, and forensic science. 
In addition, Interpol works with many national police agencies (see  Exhibit 6.4 ). 24    

International Perspectives on Crime & Justice EXHIBIT 6.4

Carabinieri Command for the Preservation of Cultural Heritage

It has often been said that 70 percent of the art in the world resides in 

Italy, and many of the best-known artistis—Giotto, Donatello, Botticelli, 

Raphael, and Leonardo da Vinci, to name but a few—called the Italian 

peninsula their home. It has also been said that the ceilings of a sampling 

of the Catholic churches in Rome, Florence, Ravenna, and Verona refl ect 

more artwork than entire countries. The presence of so much artwork, 

however, has not gone unnoticed by thieves from around the globe.

 Current estimates suggest that Italy experiences almost 2,000 art 

thefts every year, typically involving more than 20,000 individual paint-

ings, sculptures, and antiquities valued at well over $100 million. And 

art thieves are of many types. Some are amateurs—individuals with 

an appreciation of fi ne art but with little sophistication in the world of 

graft—a Florentine priest with a weakness for stolen religious art; an 

83-year-old grandfather who stole two Old Master paintings from a 

local church; the owners of a villa outside Rome who were found with 

a marble sarcophagus (which they had converted into a fl ower box) 

from a fi rst-century Roman temple. At the other end of the spectrum, 

there are large-scale and well-organized operations that extend be-

yond Italy’s borders and target state museums, unguarded churches, 

provincial galleries, and private collections. According to insurance 

estimates, the worldwide trade in stolen art and antiquities ranges 

from $6 billion to $7 billion every year—a number surpassed on the 

black market only by drugs and armaments.

 One of the more successful operations to recover stolen art is Italy’s 

Comando Carabinieri Tutela Patrimonio Culturale, or Carabinieri Command 

for the Preservation of Cultural Heritage. Established as an eight-person 

unit in 1969, it is currently recognized worldwide as the most sophisti-

cated art theft squad in existence. Over the years, the squad has recov-

ered more than 185,000 art objects and some 455,000 archaeological 

pieces. Such success comes from a combination of art market expertise, 

high-tech investigative tools, and old-fashioned police know-how.

 To curb the growing trend of art-related thefts in the United States, 

in 2005 the FBI established the nation’s fi rst art crime team. Not sur-

prisingly, it was modeled after its Italian counterpart.

Sources: HughEakin, “The World’s Top Art Cop,” ARTNews, Summer 2002, 158–163; 
Neil Palmer, “FBI Launches Art-Theft Squad,” ARTNews, February 2005, 60.

Edvard Munch’s The Scream, stolen from a Norwegian 

museum in 2004. In 2006 the painting was recovered 

through old-fashioned detective work.
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EXHIBIT 6.3 historical perspecti ves on criminal justice
The FBI: In Search of Public Enemies

Although almost all police work is undertaken by county and municipal 

law enforcement agencies, the Federal Bureau of Investigation also 

does its share. Somewhat controversial at times, the FBI is considered 

to be the nation’s elite law enforcement body, and it is among the 

most famous police agencies in the world.

 The beginnings of the FBI can be traced to President Theodore Roos-

evelt’s “trust-busting” and his war with the “malefactors of great wealth” 

and their kept men in Congress. Roosevelt was handicapped in these 

efforts against industrial combines and graft because, when the need to 

gather evidence arose, the Department of Justice’s lack of an investiga-

tive arm forced the president to borrow detectives from other federal 

agencies. As a result of this problem, Roosevelt’s attorney general, 

Charles J. Bonaparte (who was also the grandnephew of Emperor Napo-

leon I), appealed to Congress in 1907 and 1908 to create a permanent 

detective force in the Department of Justice. Bonaparte’s requests were 

denied. The major reason was Congress’s expressed fear that a “secret 

police” would be created—a force so powerful that it might escape all 

control and turn its investigative energies against even Congress itself.

 Congressional response to Bonaparte’s appeal went even beyond 

denial, however. On May 30, 1908, Congress passed a law that spe-

cifi cally forbade the Justice Department from borrowing any investiga-

tive agents from other federal organizations. Nevertheless, on July 1, 

1908, some 30 days after Congress had adjourned, Bonaparte went 

ahead and quietly established in the Justice Department the very in-

vestigative force that Congress had refused to authorize. He called it 

the Bureau of Investigation.

 During its earliest years, the Bureau occupied itself with small 

investigations—antitrust prosecutions, bankruptcy and fraud cases, 

crimes committed on government reservations, and interstate com-

merce violations. But with the passage of the Mann Act in 1910, 

sponsored by Congressman James Robert Mann, the Bureau of Inves-

tigation stepped into a more national posture.

 It was a time when prostitution and commercialized vice had be-

come big business, and there was growing worry over the number of 

women and young girls who were being imported into the United 

States “for immoral purposes.” Proponents of Victorian morality led an 

outcry for stern law enforcement action. Under the Mann Act, offi cially 

known as the White Slave Traffi c Act, it was forbidden to transport 

women for immoral purposes in interstate or foreign commerce, to 

assist in procuring transportation for immoral purposes, or to persuade 

or induce any female to cross state lines for such purposes.

 Stanley W. Finch, appointed the fi rst director of the Bureau by 

Bonaparte, saw the Mann Act as an opportunity to secure funds for 

the expansion of his agency. He portrayed white slavery as a national 

menace, suggesting that only his Bureau could save the American 

people from such a festering horror. He offered grim descriptions of 

white slave traffi c:

Unless a girl was actually confi ned in a room and guarded, there was no girl, 

regardless of her station in life, who was altogether safe. . . . There was need 

that everyone be on his guard, because no one could tell when his daughter or 

his wife or his mother would be selected as a victim.

 Not unexpectedly, with the virtue of every wife, mother, and daugh-

ter in the nation at stake, the Bureau got its funding and the full sup-

port of Congress. Bureau agents proceeded with zeal, and by 1916 

some 2,414 cases had been prosecuted.

 During the years that followed, the Bureau began investigating a 

new “menace” to American society—the radical alien. Among the 

more onerous statutes passed by Congress during World War I was the 

Alien Act of 1918, a law designed to exclude and expel from the United 

States any foreign nationals who were considered to be anarchists. In 

1919, as the result of numerous postwar bombings attributed to subver-

sive organizations, William J. Flynn, former head of the Secret Service, 

was named the new Bureau director and given the mission of a holy war 

against radicals and dissidents. The General Intelligence Division was 

organized to concentrate on the alleged alien menace, and the fi rst as-

sistant in charge of the new GID was a 24-year-old up-and-coming 

Justice Department lawyer named John Edgar Hoover.

 In 1922, congressional investigations into rumors of graft and cor-

ruption within the Harding administration left the image of the Bureau 

somewhat tarnished. The attorney general was found to have taken 

money in lieu of prosecuting Prohibition law violators; the head of the 

Veterans’ Bureau was convicted of fraud, bribery, and conspiracy; and 

the secretary of the interior was found to have accepted a bribe and 

leased naval oil reserves at Teapot Dome, Wyoming, to a private oil 

company. Where, asked congressional critics, had been the watchdog 

of justice while the naval oil reserves were being looted? Had it been 

sleeping, or had it simply closed its eyes?

 In the aftermath of the implied involvement of the Bureau in the 

Teapot Dome scandal, President Calvin Coolidge appointed Harlan 

Fiske Stone as his new attorney general. Stone was ordered to fi nd a 

new director of the Bureau of Investigation. On May 10, 1924, the 

 Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF)   Origi-
nally organized to enforce prohibition, ATF has responsibility for enforcing the tax 
laws that relate to the manufacture of alcohol and tobacco and for enforcement of 
the Gun Control Act of 1972. 

   Drug Enforcement Administration (DEA)   The DEA was formed 
in 1973 as a consolidation of other drug enforcement agencies. Its major 

 DEA? What does it stand for? It stands 
for Don’t Expect Anything, and for Don’t 
Even Ask!    

—an ohio police sergeant   

 DEA? What does it stand for? It stands 
for Don’t Expect Anything, and for Don’t 
Even Ask!    

—an ohio police sergeant   
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position was offered to young J. Edgar Hoover. Hoover set out 

to clean house and build a new image for his national police 

force. He established new qualifi cations for his agents, prefer-

ring those with legal or accounting backgrounds; he improved 

existing training standards; and he created a career service in 

which the salaries and retirement benefi ts would be better 

than in any comparable agency in the federal government or 

elsewhere. And Hoover did more.

 By 1935, when the name of his agency had been changed 

to the Federal Bureau of Investigation, he had established a 

vast fi ngerprint fi le, a crime laboratory, the Uniform Crime Re-

porting system, and a training academy. During the same de-

cade, he mounted a campaign to offset the glamorous publicity 

that was given John Dillinger, Alvin Karpis, Bonnie Parker and 

Clyde Barrow, and other criminals. For a time his “G-men” were 

included among the top heroes of American culture. The Bu-

reau’s list of “10 most wanted criminals” and “public enemies” 

provided a continuing scoreboard of Hoover’s successes 

against bank robbers, kidnappers, gangsters, and other lawbreakers, and 

the entire agency reveled in its image of fearless law  enforcement—an 

image that endured for many decades.

 By 1960, Hoover’s FBI was considered to be the fi nest law enforce-

ment agency in the world. It had the respect of the American people. 

Its 6,000 agents were deployed so effi ciently that the Bureau could 

place one of them at the scene of a federal crime anywhere in the 

nation within an average of 1 hour or less.

 With the revolution in values that occurred in the United States 

during the 1960s, however, FBI activities became better known, and 

the image of both Hoover and his empire began to pale. The Bureau 

had grown into an enormous bureaucracy, with far-reaching power 

over the life of the nation. It led an autonomous existence, and its di-

rector had lasted through eight presidencies. Information began to 

leak out as to the number of fi les the Bureau had developed on tens of 

thousands of noncriminals, including presidents and members of the 

Senate and House.

 Disclosures revealed the FBI to have engaged in illegal wiretapping, 

a mail-opening program aimed at American citizens, the discrediting of 

its political enemies by attempting to destroy their jobs and credit rat-

ings, accepting kickbacks and bribes, systematically stealing govern-

ment property, and inciting radicals to commit illegal acts.

 Amid the turmoil surrounding his years as director, J. Edgar Hoover 

died on March 2, 1972, at the age of 77. In the years since, there has 

been a succession of directors, and the agency has taken on a new 

image. Agents are chasing fewer bank robbers and car thieves and are 

focusing more on organized and white-collar crime, public corruption, 

espionage, drug traffi cking, computer crime, and especially counter-

terrorism. But the “new” FBI has not managed to sidestep all contro-

versy. During the latter part of the 1980s, for example, it became 

known that the FBI had conducted surveillance of American citizens 

and groups opposed to the Reagan administration’s policies in Latin 

America. And most recently, the FBI received considerable criticism 

for careless and haphazard work in its forensic laboratories, and its 

failure to act upon intelligence about the al-Quaeda 9/11 plot. By 2003, 

its newest director, Robert S. Mueller, was revamping the FBI, with a 

strong emphasis on restoring its credibility. And by the close of 2003, 

its reputation as an elite crime fi ghting organization had begun to 

resurface, with an exerted emphasis on counterterrorism.

 Although counterterrorism has always been a priority for the FBI, 

today it is the Bureau’s overriding mission to prevent acts of terrorism 

before they happen. The FBI’s Counterterrorism Division collects, ana-

lyzes, and shares critical information and intelligence with the proper 

authorities to combat terrorism on three fronts: (1) international terror-

ism operations both within the United States and in support of extrater-

ritorial investigations; (2) domestic terrorism operations; and (3) coun-

terterrorism relating to both international and domestic terrorism.

Sources: Ronald Kessler, The Bureau: The Secret History of the FBI (New York: St. Martin’s 
Press, 2002); David Wise, Spy: How the FBI’s Robert Haansen Betrayed America (New York: 
Random House, 2003); Fred J. Cook, The FBI Nobody Knows (New York: Macmillan, 1964); 
Sanford J. Unger, FBI (Boston: Little, Brown, 1976); Nancy Gibbs, “Under the Microscope,” 
Time, April 28, 1997, 28–35; Bruce Porter, “Running the FBI,” The New York Times magazine, 
November 2, 1997, 40–45, 56–57, 72, 77–78; Athan Theoharis, The FBI: A Comprehensive 

Reference Guide (New York: Checkmark Books, 2000); Chitra Ragavan, “Mueller’s Man-
date,” U.S. News & World Report, May 26, 2003, 18–29; Chitra Ragavan, “Fixing the FBI,” 
U.S. News & World Report, March 28, 2005, 19–30.

A 1930’s G-man. 

responsibility is control of the use and distribution of narcotics and other danger-
ous drugs.   

 U.S. Marshals Service   Under the direct authority of the U.S. attorney gen-
eral’s offi ce, the U.S. Marshals Service is the country’s oldest law enforcement 
agency. It has the power to enforce all federal laws that are not the specifi c 
responsibility of some other federal agency, although its major activities involve 
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Not only is there a lack of unity of purpose and organized interrelationships 
among police, courts, and corrections, but individual interpretations of crime, law, 
evidence, and culpability create further ineffi ciency in every phase of the process. 
Criminal justice in the United States, therefore, is hardly a “system.” However, this 
is to be expected from a process of justice in a democratic society where checks 
and balances have been built in at every level so that due process can be 
achieved.  

■ CRITICAL

THINKING IN CRIMINAL JUSTICE

The USA Patriot Act

When the Al-Qaeda terrorists hijacked four airplanes on the morning of September 11, 

2001, and aimed them at the World Trade Center, the Pentagon, and a third location still 

unknown, most Americans quickly understood that it was the most brutal act of terrorism 

ever perpetrated in this country. However, few had any idea of the extent to which it would 

affect the fabric of American life.

 There were many immediate responses to the September 11th attacks, one of which 

was the USA Patriot Act. It was passed in near record time as far as governmental 

operations are concerned, because it was never the subject of a congressional committee 

debate, and never brought to a vote in the full House of Representatives. By October 26th, 

the president had signed the bill into law.

 In many ways, the Patriot Act was a timely piece of legislation. Its measures ensured 

adequate personnel on our northern borders; it strengthened laws on money laundering; 

several provisions served to break down many of the barriers between federal law enforce-

ment agencies and the intelligence community; and it expanded the electronic surveillance 

provisions of many existing laws.

 But in other ways the Patriot Act was a judicial misadventure of magnifi cent proportions. 

It imposed guilt by association on many immigrants; it authorized detention on the mere 

suspicion that an immigrant had at some point engaged in a violent crime or even provided 

humanitarian aid to a proscribed organization; it expanded the government’s authority to con-

duct criminal searches and wiretaps without any probable cause that the individual had 

engaged in criminal activity; it authorized secret searches in cases having nothing to do with 

terrorism; and it reduced judicial oversight of intrusive information-gathering powers. Such 

problematic aspects of the USA Patriot Act threaten a number of First, Fourth, Fifth, Sixth, 

Eighth, and Fourteenth Amendment Rights.

 Thinking critically, do you feel that the USA Patriot Act tends to curtail the Bill of 

Rights? The law as initially designed was meant to make it diffi cult for terrorists to continue 

harmful activities against the United States. Basically, it gives extra powers to the intelli-

gence offi cers and other law enforcement personnel, both foreign and domestic. Its provi-

sions permit monitoring and interception of e-mail, warrantless searches where time is of 

the essence, increased surveillance, the ability of the government to conduct phone and 

Internet taps with less judicial scrutiny, and the ability of the secretary of state to designate 

foreign groups as terrorist organizations and deport suspected terrorists. The Patriot Act 

also allows law enforcement to detain suspected terrorists who are not U.S. citizens for 

long periods of time without a lawyer.

 The act was also designed to facilitate easier communication among law enforcement 

groups and less insight into searches and seizures where terrorism is involved, or even 

suspected of being involved. Unfortunately, the FBI and law enforcement agencies can—

and occasionally do—use the Patriot Act on non-terrorist-related activities.
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■ SUMMARY

The police represent the largest and most visible segment of the criminal justice system 
and are charged with enforcing the law and keeping the peace. In the United States, 
the decentralized organizational structure of police agencies has meant that they oper-
ate independently of any national police force. Despite their autonomy, most law 
enforcement agencies are organized and operated in an essentially similar fashion.
 While the rise of organized law enforcement agencies has been a relatively recent 
phenomenon, modern policing has its roots in the latter part of the ninth century, 
with the mutual pledge system of England’s Alfred the Great. By the seventeenth 
century, thief-takers were being used by the Crown as private detectives paid on a 
piecework basis to apprehend highway robbers, burglars, housebreakers, and footpads. 
The foundations for the fi rst modern police force were established by Henry Fielding 
in 1748. His Bow Street Runners comprised an organized investigative division that 
earned the standard thief-takers’ rewards. In the years that followed, Patrick Colquhoun’s 
proposal to establish a “new science of police” and a large, organized police force was 
ultimately rejected by Londoners suspicious of such centralized enforcement powers—
but his work served as a basis for Sir Robert Peel’s successful bill that established the 
London Metropolitan Police and ushered in the era of modern policing.
 In the United States, constable and night watch systems were common in most 
colonial communities. In many cities, these early forms of policing lasted through the 
early nineteenth century. They were eventually replaced with more formally organized 
agencies, following problems with corruption and ever-increasing crime rates. As 
settlers moved west, sheriffs emerged as active agents of law enforcement. Their duties 
often included apprehending criminals, conducting popular elections, collecting taxes, 
and assuming custody of public funds. Because most sheriffs’ departments did not 
employ more than one or two people, they were often forced to rely on the posse 
comitatus to assist in enforcing the law and capturing wanted criminals. Such posses 
generally consisted of all able-bodied men in the community. In addition, settlers in 
various western communities soon established more localized police agencies.
 The nineteenth century also saw the establishment of state police agencies. In 
general, such agencies were created following the increasingly nomadic character of 
crime and the inability of local police agencies to coordinate their crime-fi ghting 
activities. State police agencies provided an organized means to enforce the law 
throughout the entire state. In addition, cities set up metropolitan police forces after 
the London model.
 Today there are 23,000 to 25,000 public police agencies across the United States 
at the federal, state, and local levels. Federal law enforcement agencies enforce spe-
cifi c statutes as contained in the U.S. Criminal Code, and their units are highly 
specialized. Because these agencies serve as the enforcement branches of the federal 
court system, their activities are confi ned to specifi c jurisdictional boundaries that 
are defi ned by congressional mandate. In response to the terrorist attacks of 2001, 
federal law enforcement agencies have been dramatically reorganized and resources 
shifted. Specifi cally, the Department of Homeland Security was created by merging 
22 previously disparate domestic agencies into one entity whose fi rst priority is to 
protect the nation against further terrorist attacks. Component agencies each have 
unique law enforcement roles to carry out, many of which are now specifi cally 
directed at dismantling terrorist networks and preventing future attacks.
 State police agencies generally fulfi ll a number of the regulatory and investiga-
tive roles of the federal enforcement groups as well as a portion of the uniformed 
patrol duties of the local police. However, the majority of modern policing is pro-
vided by county and municipal authority.
 Police in the private sector became well known in this country during the nine-
teenth century, with the efforts of the Pinkerton National Detective Agency. Today, 
private security companies like the Wackenhut Corporation and Pinkerton have 
become part of a major growth industry that provides a range of services beyond 
the mere provision of “rent-a-cop”s and private detectives. Private police include a 
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variety of organizations and individuals who provide guard, patrol, detection, and 
alarm services, as well as armored car transportation, crowd control, insurance inves-
tigation, and retail and industrial security.
 Other nonpublic police agencies include civilian police auxiliaries and neighborhood 
watch groups. In general, both types of groups appear to arise from an American tradi-
tion of vigilantism. Among the least controversial of modern civilian groups are auxiliary 
forces that work in conjunction with local police agencies. Their duties are numerous, 
and some have full enforcement powers and are authorized to carry weapons.

■ KEY TERMS

Bow Street Runners (144)
Department of Homeland 
 Security (150)
Federal Air Marshals (156)

Federal Bureau of Investigation (150)
Henry Fielding (144)
Interpol (157)
mutual pledge (142)

posse comitatus (147)
Texas Rangers (147)
thief-takers (143)
vigilante justice (162)

■ ISSUES FOR DISCUSSION

1. What has been the role of the sheriff down through the ages?
2. To what extent do the functions of federal, state, and local police 

vary and overlap?
3. Do private police agencies create more problems than their pro-

tection is worth? Why or why not?

4. Should quasi-vigilante groups be permitted to patrol the streets?
5. Should auxiliary police have full enforcement powers?
6. Do you think that the reorganization of a few federal agencies 

into the Department of Homeland Security will make a differ-
ence in the war on terrorism here in the United States?

■ MEDIA AND LITERATURE RESOURCES

The History of Policing. There are numerous sources on this topic, 
including Joseph F. King, The Development of Modern Police History 
in the United Kingdom and the United States (Lewiston, NY: Edwin 
Mellen Press, 2004); Eric H. Monkkonen, “History of Urban 
Police,” in Modern Policing, edited by Michael Tonry and Norval 
Morris (Chicago: University of Chicago Press, 1992), 547–580; 
Philip Rawlings, Policing: A Short History (Devon, UK: Willan Pub-
lishing, 2001); James A. Inciardi and Juliet L. Dee, “From the Key-
stone Cops to Miami Vice: Images of Policing in American Popu-
lar Culture,” Journal of Popular Culture (Fall 1987): 84–102; Wilbur 
R. Miller, “Cops and Bobbies, 1830–1870,” Journal of Social History 
(Winter 1975): 81–101; and Thomas A. Reppetto, The Blue Parade, 
New York: Free Press, 1978.

Violence and Policing in Brazil. Violence in Brazil, as well as 
police violence and police attempts to control violence in Brazil, has 
been well documented: Teresa Caldeira, “The Paradox of Police 
Violence in Democratic Brazil,” Ethnography 3, 3 (2002): 235–263; 
Martha K. Huggins, “Urban Violence and Police Privatization in 
Brazil: Blended Invisibility,” Social Justice 27, 2 (2000): 113–134; 
Nancy Scheper-Hughs, Death Without Weeping: The Violence of 
Everyday Life in Brazil (Berkeley: University of California Press, 
1992). Moreover, an interesting relatively new work examines police 
stations run exclusively for women by policewomen with the author-
ity to investigate crimes against women, such as rape, assault, and 
domestic violence: Cecilia MacDowell Santos, Women’s Police Sta-
tions: Gender, Violence, and Justice in Sao Paulo, Brazil (New York: 
Palgrave Macmillan, 2005). Two fi lms are also recommended: City 
of God (2002), and Favela Rising (2005).

Federal Law Enforcement Agencies. Material on the major law 
enforcement agencies discussed in this chapter can be found at the 
following Web sites:

Federal Bureau of Investigation (FBI):
www.fbi.gov/

Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF):
www.atf.treas.gov

Drug Enforcement Administration (DEA):
www.usdoj.gov/dea/

U.S. Marshals Service:
www.usdoj.gov/marshals/

Department of Homeland Security:
www.dhs.gov/dhspublic/

U.S. Citizenship & Immigration Services (USCIS):
www.uscis.gov

U.S. Secret Service:
www.secretservice.gov

U.S. Coast Guard:
www.uscg.mil/

Internal Revenue Service (IRS):
www.irs.gov

U.S. Post Offi ce Postal Inspection Service:
http://postalinspectors.uspis.gov/

International Criminal Police Organization. Material on Interpol 
can be found at the following Web address: www.usdoj.gov/usncb/
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Supplements for Students and Instructors

Online Learning Center Web site (www.mhhe.com/inciardi9e) 

For students, our text-specifi c Web site features multiple-choice self-quizzes, media observations, Internet activities, information about careers 

in criminal justice, and links to criminal justice sites.

For instructors, our Web site offers password-protected access to instructor-support material such as the Instructor’s Manual, Computerized 

Test Bank, and PowerPoint Lecture slides.
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The Process of Justice: 

An Overview      

  Morality cannot be legislated, but behavior can be regulated.   

–Martin Luther King, Jr.   Crime may be said to 

be injury infl icted in defi ance of law.   –Aristotle.   Nobody 

ever commits a crime without doing something stupid.   

–Oscar Wilde.   A thief believes that everybody steals.   

–E. W. Howe.   A burglar who respects his art always 

takes his time before taking anything else.   –O. Henry. 

  People’s fear of crime doesn’t come from looking over their 

shoulders. It comes from looking at their television screens.   

–Robert Lichter, Center for Media and 

Public Affairs.   Our new Constitution . . . promises 

permanency, but in this world nothing can be said to be 

certain, except death and taxes.   –Benjamin Franklin.  





   CHAPTER 1 
 “Criminal Justice” in America   

 LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

   1  What are the differences among criminal justice, 

criminology, criminal law, and criminal 

procedure? 

   2  In what ways is the study of criminal justice at 

the beginning of the twenty-fi rst century an 

outgrowth of the 1960s “war on crime”? 

   3  What is the importance of, and the difference 

between, the “due process” and “crime control” 

models of criminal justice? 

   4  What are some of the key issues affecting 

contemporary criminal justice policy and 

procedures? 

   5  What is terrorism? 

   6  To what extent can the mass media have an 

impact on the criminal justice process? 

   7  What is “critical thinking” in criminal justice? 

   8  What is the general content of an undergraduate 

degree program in criminal justice?     

3
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apprehending suspected offenders; courts 

separating the guilty from the not guilty and 

applying sanctions within the boundaries of 

constitutional law and established criminal 

procedure; and correctional organizations 

warehousing, supervising, and sometimes 

even educating and rehabilitating offenders 

convicted and sentenced by the courts. To 

many observers, the machinery of justice in 

the United States appears comparable to a 

factory assembly line, with participants im-

passively moving from one stage to the 

next, with failures and washouts recycled 

back to an earlier stage of the process.

The Machinery of Justice

For anyone who has the opportunity to 

travel extensively, part of her or his 

itinerary—whether domestic or 

international—should include occasional 

visits to local jails, prisons, or courts, or 

observations of police activities. Experi-

ences such as these suggest that what 

we read in criminal justice textbooks and 

what we see in television documentaries 

provide a generally accurate description of 

how systems of justice in the United States 

are organized and how they operate. What 

also becomes quite clear is that in many 

ways the criminal justice process is like a 

machine, grinding along through its many 

phases: police investigating crimes and “Machinery of Justice” by Vasily Kafanov, 
courtesy of James A. Inciardi.

  F
or many Americans, high-profi le criminal cases that reach the attention 

of the media may be their only exposure to the workings of the justice 

system. Yet such cases can lead to an inaccurate and unbalanced view 

of our criminal justice system. Criminal justice isn’t just the police or the courts. 

Moreover, the overwhelming majority of criminal cases are handled in a way that 

is nothing like what we see on TV. Media-fed images and preconceptions—

whether from the nightly news, amateur footage of “real cops,” or the latest 

Hollywood crime thriller—are more drama-based than focused on showing how 

our society handles crime. The details of sensational cases often obscure the 

more important issues of how the system has evolved into its current form and 

where criminal justice might be headed in the years ahead. 

  This book carries you beyond these preconceptions and limitations. Whether 

you become a criminal justice professional, enter a fi eld that interacts with some 

part of the criminal justice system, or simply remain a private citizen, it is impor-

tant that you develop an accurate understanding of how our system works—and 

how it can fail. This book helps you to analyze the issues that drive the system 

today and into the future.  

 The Emergence of “Criminal Justice”  
  Criminal justice  refers to the structure, functions, and processes of those agencies 
that deal with the management of crime—the police, the courts, and corrections. 
The content of criminal justice studies comes from a variety of disciplines, including 
criminology, criminal law, criminal procedure, and constitutional law. 
     Criminology  is the scientifi c study of the causes of crime, rates of crime, the 
punishment and rehabilitation of offenders, and the prevention of crime. The great 
majority of courses and textbooks in criminology provide an overview of the crimi-
nal justice system, but its structure and processes are not the major focus. 
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     Criminal law  is the branch of modern jurisprudence that deals with offenses 
committed against the safety and order of the state. Many aspects of criminal law 
are addressed in criminal justice studies, including defi nitions of crime, criminal 
intent, and defenses against crime. 
     Criminal procedure  encompasses the series of orderly steps and actions, authorized 
by law or the courts, used to determine whether a person accused of a crime is guilty 
or not guilty. Although much of the fi eld of criminal procedure is addressed in law 
courses, many of its basic components are studied by criminal justice students. 
     Constitutional law  focuses on the legal rules and principles that defi ne the nature 
and limits of governmental power and the duties and rights of individuals in relation 
to the state. The parts of constitutional law that are examined in criminal justice 
courses are those associated with criminal procedure and the behavior of criminal 
justice agency personnel. Although criminology is more than a century old, and legal 
studies have been in existence for millennia, it was not until the end of the 1960s 
that the foundations of criminal justice as an academic discipline were established. 
They were an outgrowth of the many calls for “law and order” during the presidency 
of Lyndon B. Johnson.  

 “Law and Order” and the “War on Crime” 

 The 1960s were a violent decade. Crime rates had increased in both urban and rural 
areas. There were mass protests and political murders associated with the civil rights 
movement. There were riots in many of the nation’s minority communities, brought 
on by racism and the deterioration of inner-city neighborhoods. There were turbu-
lent campus demonstrations and street revolts in opposition to the war in Vietnam. 
And there were numerous political assassinations—President John F. Kennedy in 
1963, Black Muslim leader Malcolm X in 1965, and both civil rights leader Dr. Martin 
Luther King, Jr., and Senator Robert F. Kennedy in 1968. 1  
    Emotionally charged appeals for  “law and order”  began circulating early in the 
decade. Those appeals were, in part, a refl ection of the temperament of grassroots 
America, which was seeking a return to the morality of previous decades. They came 
as well from citizens who despised not only crime in general but also the anarchy 
that appeared to prevail in the streets. 2  
    Also visible at this time was a trend toward the “nationalization” of the Bill of 
Rights. Its authors’ intent was that the Bill of Rights be applicable at the national 
level—that is, at the level of the federal government—not at the state level. Thus, 
defendants in state criminal trials were not accorded many of the constitutional 
protections that were routinely given to those tried in the federal courts. However, 
in the 1930s the U.S. Supreme Court began extending these rights to state defen-
dants. It was not until the 1960s, however, that signifi cant gains were made. By 1969 
nearly all the provisions of the Bill of Rights relating to criminal violations were 
binding on the states, including the prohibitions against compulsory self-incrimination, 
illegal search and seizure, and cruel and unusual punishment, as well as the rights 
to counsel, speedy trial, and confrontation of hostile witnesses. 3  Several of these 
decisions came early in the 1960s, and many people interpreted them as attempts 
to “handcuff ” police and “coddle” criminals. 
    On July 25, 1965, in response to growing fears of crime and disorder, President 
Lyndon Johnson’s “war on crime” was offi cially launched with the establishment of 
the  President’s Commission on Law Enforcement and Administration of Justice.  
Unknown to Americans at the time, and even to Johnson himself, the commission 
would initiate a new era for criminal justice in the United States.   

 The President’s Crime Commission 

 The President’s Commission on Law Enforcement and Administration of Justice, 
commonly referred to as the President’s Crime Commission, appointed several task 
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forces to study the crime problem and the structure of criminal justice administration 
and make recommendations for action. The commission, made up of 19 commis-
sioners, 63 staff members, 175 consultants, and hundreds of advisers, studied most 
aspects of the crime problem and the machinery of criminal justice. Even before its 
fi ndings appeared, however, President Johnson announced to the nation that new 
approaches to old problems must be sought:  

 The problems of crime bring us together. Even as we join in common action, we know 
that there can be no instant victory. Ancient evils do not yield to easy conquest. We 
cannot limit our efforts to enemies we can see. We must, with equal resolve, seek out 
new knowledge, new techniques, and new understanding. 4    

 Key Recommendations   After hundreds of meetings, tens of thousands of 
interviews, and numerous national surveys, the President’s Crime Commission 
released a series of reports on the police, courts, corrections, juvenile delinquency, 
organized crime, science and technology, drunkenness, narcotics and drugs, and 
the assessment of crime—all of which were summarized in its general report,  The 
Challenge of Crime in a Free Society.  5  This summary report targeted seven specifi c 
objectives, which in many ways would shape the direction of criminal justice for 
years to come:  

  1.   Society must seek to prevent crime before it happens by assuring all Americans 
a stake in the benefi ts and responsibilities of American life, by strengthening 
law enforcement, and by reducing criminal opportunities.  

  2.   The aim of reducing crime would be better served if the system of criminal 
justice developed a far broader range of techniques with which to deal with 
individual offenders.  

  3.   The system of criminal justice must eliminate existing injustices if it is to achieve 
its ideals and win the respect and cooperation of all citizens.  

  4.   The system of criminal justice must attract more and better people—police, 
prosecutors, judges, defense attorneys, probation and parole offi cers, and correc-
tions offi cials with more knowledge, expertise, initiative, and integrity.  

  5.   There must be much more operational and basic research on the problems of 
crime and criminal administration by researchers both within and outside the 
system of criminal justice.  

  6.   The police, courts, and correctional agencies must be given substantially greater 
amounts of money if they are to improve their ability to control crime.  

  7.   Individual citizens, civic and business organizations, religious institutions, and 
all levels of government must take responsibility for planning and implement-
ing the changes that must be made in the criminal justice system if crime is 
to be reduced. 6    

      In addition to these major objectives, the commission’s reports made more 
than 200 specifi c recommendations. The commission, however, as well as the 
president himself, had been naive in suggesting, for example, that “warring on 
poverty, inadequate housing, and unemployment is warring on crime”; that “a civil 
rights law is a law against crime”; and that “money for schools is money against 
crime.” The relationship between crime and poverty had been studied at length 
for many generations, with the inescapable conclusion that the root causes of crime 
could not be found in any simplistic equation involving only the disadvantaged 
segments of society. 
  Poverty and segregation clearly serve to perpetuate crime, the noted crimi-
nologist Edwin H. Sutherland had argued, but “poverty as such is not an impor-
tant cause of crime.” 7  Also, the peculiarity of the poverty-crime nexus was well 
targeted by political scientist James Q. Wilson in his phrase, “Crime amidst 
plenty: the paradox of the sixties.” 8  Wilson was referring to the fact that at the 
beginning of the 1960s, the United States entered its longest sustained period of 

More than 50,000 people formed the 
funeral cortege for assassinated civil rights 
leader Dr. Martin Luther King, Jr., in 
1968. As violence escalated during the 
decade, so did emotionally charged 
appeals for “law and order.”



 chapter 1 ˝criminal justice˝ in america 7

prosperity since World War II. During this time, the economy as a whole was 
strengthened, many people’s incomes increased, and the educational attainments 
of the young rose sharply. Yet, at the same time, crime increased at an alarming 
rate, along with youth unemployment, drug abuse, and welfare. Thus the sugges-
tion of the President’s Commission that the war on crime should focus on poverty 
alone caused acute disappointment among those who had spent their lives study-
ing the problem. 

   Criminal Justice as a “System”   In contrast, the commission’s analyses of the 
 processes  of criminal justice were to have a great impact. They awakened a conscious-
ness of criminal justice as an integrated “system”—an orderly fl ow of managerial 
decision making that begins with the investigation of a criminal offense and ends 
with the offender’s reintegration into the free community:  

 The criminal justice system has three separately organized parts—the police, the courts, 
and corrections—and each has distinct tasks. However, these parts are by no means 
independent of each other. What each one does and how it does it has a direct effect 
on the work of the others. The courts must deal, and can only deal, with those whom 
the police arrest; the business of corrections is with those delivered to it by the courts. 
How successfully corrections reforms convicts determines whether they will once again 
become police business and infl uences the sentences the judges pass; police activities are 
subject to court scrutiny and are often determined by court decisions. 9   

  The President’s Crime Commission, however, was not altogether unaware of 
the shortcomings of what it called the “system” of criminal justice, and it called 
for extensive research and an upgrading of criminal justice personnel and prac-
tices. In these areas, the commission had its most visible impact on criminal 
justice in America.    

 The Omnibus Crime Control and Safe Streets Act of 1968 

 The year 1968 occupies a unique place in our images of crime in America. It was 
a year of riots, protests, and assassinations. It was also a year of increasingly vis-
ible street crime. Among the 4.5 million known major crimes that occurred in 
that year, there were almost 13,000 homicides, 31,000 forcible rapes, 262,000 
robberies, 283,000 serious assaults, 778,000 auto thefts, 1.3 million larcenies, and 
1.8 million burglaries. At least 1 out of every 45 Americans was the victim of a 
serious crime. 10  

Jeff Stahler: © Columbus Dispatch/Dist. by Newspaper Enterprise Association, Inc.
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EXHIBIT 1.1 Drugs, Crime, and Justice
The Drug Revolution of the 1960s

The late 1960s marked the beginning of a new epoch of drug use 

among American youth. Changes in the technology of producing drugs 

offered a wide array of substances to the eager, drug-taking, disaf-

fected youth cultures. Primary among these substances were newer 

varieties of amphetamine stimulants, sedatives, and hallucinogens, 

some of which could be produced in high school chemistry labs and 

fraternity house bathtubs. They were called “speed,” “goofballs,” 

“reds,” “yellows,” “blues,” “black beauties,” and other more colorful 

names. However, few drugs captured the attention and concern of the 

public as did marijuana and LSD.

 Marijuana is a mild hallucinogenic substance derived from the 

crushed leaves and stems of the hemp plant and has been used for 

thousands of years. Before the late 1920s, few in the United States 

had heard of the drug, but by the close of the 1930s it was being called 

the “weed of madness” and the “assassin of youth” that led users 

“along a path of destruction and death.” These images persisted into 

the 1960s and beyond.

 LSD (lysergic acid diethylamide) was fi rst isolated in 1938 by Dr. 

Albert Hoffman of Sandoz Research Laboratories, but its hallucino-

genic properties were not discovered until years later. In the early 

1960s, when it was still relatively unknown, two Harvard University 

psychologists, Timothy Leary and Richard Alpert, began experimenting 

with the drug on themselves and their colleagues, as well as on art-

ists, writers, students, prison inmates, and others, to determine its 

effects. Although the two professors were eventually dismissed from 

Harvard, LSD had already gained a reputation. “Taking a trip” or “turn-

ing on” became a status symbol on college campuses. By the late 

1960s, LSD had become a household word, and chilling stories were 

told to scare potential users away from the drug.

 By 1968, use of marijuana and LSD was believed to have reached 

epidemic proportions—and even the parents of young children had 

reason to be frightened when their sons and daughters came home 

from elementary school chanting the following little melody, to the 

tune of “Frére Jacques”:

 Furthermore, an epidemic of narcotics use was also under way. 

Thus, the use of drugs and the escalating rates of crime that began in 

the late 1960s initiated a series of “wars on drugs” that have contin-

ued into the twenty-fi rst century.

Source: James A. Inciardi, The War on Drugs IV: The Continuing Saga of the Mysteries 

and Miseries of Intoxication, Addiction, Crime, and Public Policy (Boston, MA: Allyn & 
Bacon, 2008).

    The use of heroin and other illegal drugs had also reached signifi cant propor-
tions by 1968 (see Exhibit 1.1), having expanded from inner-city areas to suburbia 
during the early part of the decade. 11  Associated with drug abuse was street crime—
burglaries, robberies, and muggings. It was in this setting of street crime, drug abuse, 
political protest, and violence that fear of crime emerged as an even more important 
concern than it had been when the President’s Crime Commission was established. 
Noting this growing fear, the commission wrote that the purpose of its report was 
to reduce the fear of crime through its recommendations for a broad and compre-
hensive attack on the “root causes” of crime. 12  
    However, the recommendations of the commission did not and could not cul-
minate in the type of war on crime that was envisioned. To launch a comprehensive 
attack on the “root causes” of crime was unrealistic, for, as noted earlier, those causes 
have never been fully understood. The search for the causes of crime has been going 
on for generations with only minimal results. In fact, numerous researchers have 
concluded that a search for causes is a “lost cause” in criminology. 13  
    President Johnson’s proposals for the war on crime resulted in the passage of 
the  Omnibus Crime Control and Safe Streets Act  of 1968, a piece of legislation 
that generated heated controversy. The act was not directly designed to bring about 
major reforms in the criminal justice system. Rather, it appeared to be more of a 
political maneuver aimed at allaying current fears about crime and calming agitation 
over inner-city riots and anger over Supreme Court decisions that allegedly tied the 
hands of the police. One provision of the act (Title II) attempted to overturn numer-
ous Supreme Court decisions by stating that all voluntary confessions and eyewitness 
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identifi cations—regardless of whether a defendant had been informed of his or her 
rights—could be admitted in federal trials. 14  Title III of the act empowered state 
and local law enforcement agencies to tap telephones and engage in other forms of 
eavesdropping for brief periods even without a court order. Primarily because of these 
two provisions, the Omnibus Crime Control and Safe Streets Act was looked upon 
as a bad law, one that constituted a signifi cant move toward the establishment of a 
police state. This concern was forcefully voiced by liberal opponents of the law. 

   The Law Enforcement Assistance Administration 

 The primary provision of the Omnibus Crime Control and Safe Streets Act was 
Title I, which created the  Law Enforcement Assistance Administration.  More 
commonly known as LEAA, it was organized within the Department of Justice to 
develop new devices, techniques, and approaches in law enforcement; to award dis-
cretionary grants for special programs in the fi eld of criminal justice; and to supply 
states and municipalities with funds for improving their criminal justice systems and 
for training and educating criminal justice personnel. 15  
    During its early years, the LEAA was criticized for overemphasizing the fund-
ing of a “technological” war on crime and for providing grants for purposes beyond 
its original mission. 16  However, not all LEAA funds were misdirected or misused, 
nor were all funds channeled for the development of technological tools for a war 
on crime. A signifi cant proportion of LEAA expenditures was also targeted for social 
programming and research, court reform, and correctional programs. Moreover, 
throughout the 1970s LEAA provided more than $40 million per year for the edu-
cation of some 100,000 persons employed in or preparing for a career in criminal 
justice. Known as the Law Enforcement Education Program (LEEP) the report of 
the Twentieth Century Fund Task Force, which examined the operation of LEAA, 
maintained that the education program was among the agency’s most constructive 
and successful efforts. As such, it was LEAA’s Law Enforcement Education Program 
that initiated the fi rst academic programs in criminal justice. Since then, criminal 
justice education has become a dominant fi eld in community colleges and universi-
ties throughout the United States.     
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 Models of Criminal Justice  
 The procedures for crime control, the processing of criminal defendants, and the 
sentencing, punishment, and management of convicted offenders are closely linked 
to the guarantees and prohibitions found in the Bill of Rights and interpretations 
of those provisions by the Supreme Court. Interestingly, however, the major 
criminology and criminal justice textbooks used during the fi rst half of the twentieth 
century made no mention of either the Bill of Rights or the U.S. Supreme Court. 17  
Not until the 1960 publication of  Crime, Justice, and Correction  by lawyer-sociologist 
Paul W. Tappan did Supreme Court decisions begin to creep into discussions of 
criminal justice processing and the machinery of justice. 18  Actually, this should  not  
be surprising. As will become apparent throughout this book, concerted Supreme 
Court activity in matters of criminal justice did not begin until the early 1960s. Since 
then the Court has been extremely active. The Court’s decisions and subsequent 
impact on the American justice system is best understood within the context of two 
competing models: the  due process model  and the  crime control model.  Since these 
models underlie much of the discussion in later chapters, it is important to look at 
them more closely here. Although no single model can possibly describe the reality 
of the criminal justice system in a completely satisfactory manner, each concept lends 
important insight into the philosophies on which the American criminal justice 
system is based.  

 The Due Process Model 

 Herbert Packer’s classic book  The Limits of the Criminal Sanction  elaborates on 
the fundamental ideas of the  due process model.  19  This model stresses the pos-
sibility of error in the stages leading to trial. It therefore emphasizes the need to 
protect procedural rights even if this prevents the legal system from operating 
with maximum effi ciency. Essentially, the model assumes that justice is better 
served if everyone gets his or her fair day in court even if a few guilty people 
may go free as a result. The risk of locking up any innocents is considered more 
important. 

Citizens arming themselves continues to be a response to the generalized fear of crime in society. 
Here, two armed Christmas shoppers take a break to eat lunch in Vermilion, Ohio.
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    In the 1960s, the  Warren Court —the Supreme Court under the leadership of 
Chief Justice Earl Warren—announced a large number of decisions that were in 
accordance with the due process model. This Court applied a relatively strict version 
of the due process model to criminal justice. As mentioned earlier, one provision 
after another of the Bill of Rights was incorporated into the due process clause of 
the Fourteenth Amendment, thereby obliging the states to grant criminal defendants 
many of the constitutional safeguards that were already routinely accorded to those 
accused of federal crimes. 
        The American Civil Liberties Union, or ACLU, is an advocacy organization 
dedicated to defending every individual’s rights as guaranteed under the Constitution 
and the Bill of Rights. The ACLU’s fundamental philosophy also follows the due 
process model of justice.   

 The Crime Control Model 

 In contrast to the due process model, the  crime control model  emphasizes effi ciency 
and is based on the view that the most important function of the criminal justice 
process is repression of criminal conduct. Proponents of this model put a premium 
on speed and fi nality, and cannot understand why obviously guilty defendants should 
go free simply because of errors by police or court personnel. The model assumes 
that it is acceptable to suspend individual rights or perhaps overlook technicalities 
in procedure in the interest of protecting society from criminal behavior. 
    The  Burger Court —the Supreme Court under the leadership of Chief Justice 
Warren Burger—appeared attuned to the crime control model in its decisions. A 
legislative enactment of this model includes the “three-strikes” laws, a concept that 
parallels the sport of baseball. In baseball, it’s three strikes and you’re out, while 
under this legislation, the conviction of three crimes means you’re imprisoned; in 
both examples, it’s futile to argue your way out of the system no matter how con-
troversial the call. Further discussion of the three-strikes laws is featured in 
Chapter 13, and other legislative examples and major Supreme Court rulings based 
on both the due process and the crime control models are examined throughout the 
remaining chapters of the text.     

The Supreme Court under the leadership of Chief Justice Earl Warren; (seated, from left) John M. 
Harlan, Hugo L. Black, Earl Warren, William O. Douglas, and William J. Brennan, Jr.; 
(standing, from left) Abe Fortas, Potter Stewart, Byron R. White, and Thurgood Marshall.
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 Key Factors in Criminal Justice Today  
 In addition to being familiar with the major models of criminal justice, students of 
crime and justice in America need to be familiar with the impact of six important 
trends on contemporary criminal justice procedures and policies. Those trends are 
the continuing escalation of the war on drugs, the increasing rate of criminality 
among women, the ways in which the so-called system of criminal justice can some-
times be, in effect, a “nonsystem,” the signifi cance of crime victims in the process of 
justice, the infl uence of the media on the justice process, and, most recently, the 
impact of terrorism on all aspects of the criminal justice system. 

      The War on Drugs 

 As noted in Exhibit 1.1, since the late 1960s the nation’s “war on drugs” has 
shaped various aspects of public and criminal justice policy. In fact, because of 
the linkages between drug use and crime, the policy agenda of almost every U.S. 
president during the past four decades has addressed the drug problem in one 
way or another. 
    In recent years the war on drugs has intensifi ed and has engendered a criminal 
justice process that appears to be “drug driven” in almost every respect. New laws 
have been passed to deter drug involvement and increase penalties for drug-related 
crime. Street-level drug enforcement initiatives have been expanded, and these, in 
turn, have increased the number of drug-related arrests. In the judicial sector, the 
increased fl ow of drug cases has resulted in overcrowded dockets and courtrooms, as 
well as the creation of new drug courts, special dispositional alternatives for drug-
involved offenders, and higher conviction and incarceration rates. In the correctional 
sector, the results include further crowding of already overpopulated jails and peni-
tentiaries, the establishment of liberal release policies, and experimentation with new 
prison-based drug treatment programs. 
    The focus on drugs has also impacted state fi nances. In a report released by the 
National Center on Addiction and Substance Abuse at Columbia University, it was 
estimated that 13 percent of state budgets were dedicated to dealing with drug abuse 
but that out of every one dollar spent, only four cents were allocated for treatment 
and prevention. 20  At the same time, however, both federal and state court systems 
rely heavily on the substance abuse treatment system. In 2006, for example, the 
criminal justice system was the principal referral source for almost 40 percent of all 
substance abuse treatment admissions. 21  (For a perspective on the author’s interaction 
with a well-known cocaine traffi cker, see Exhibit 1.2.) 
    Many states are devising innovative initiatives in an attempt to more effec-
tively manage their budgets as well as to control and sanction drug-related crime. 
For example, California’s Substance Abuse and Crime Prevention Act, better 
known as  Proposition 36,  diverts drug offenders from the traditional channels of 
the criminal justice system into drug treatment programs. The majority of Cali-
fornia voters (61 percent) supported the ballot measure, which was promoted and 
funded mostly by George Soros (president of Soros Fund Management), Peter 
Lewis (philanthropist and CEO of Progressive Insurance), and John Sperling 
(CEO of Apollo Group, Inc.), all billionaire fi nanciers who view American drug 
policy as a complete failure and wish to change its focus, including a liberalization 
of many of the nation’s drug laws. 22  
    While most Californians seem to support the reformist drug enforcement pol-
icies, it remains unclear at this point how effectively the community-based drug 
treatment system is absorbing and successfully treating the massive infl ux of Propo-
sition 36 clients. A recent study found that offenders treated under the program 
were actually more likely to be rearrested for drug offenses than were other groups 
studied. 23  A more detailed discussion of Proposition 36 (see Chapter 17), as well as 
other effects of the war on drugs on the criminal justice system, are illustrated in 
subsequent chapters.   
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A View from the Field EXHIBIT 1.2

Meeting Pablo by James A. Inciardi

On several occasions during the 1980s, at a time when the violence 

associated with cocaine traffi cking was escalating, I journeyed 

throughout South America at the behest of the United States Informa-

tion Agency (USIA). My purpose was to tour the university and media 

lecture circuits in Bolivia, Colombia, Ecuador, and Peru to address the 

political, social, and economic implications of traffi cking for countries 

producing, refi ning, and transporting cocaine. The experiences were 

both exciting and informative, and I was exposed to a variety of new 

cultures and peoples. But there were times when I never knew who I 

was really working for. Maybe it was the USIA, but more likely it was 

the State Department, the Drug Enforcement Administration (DEA), or 

even the CIA. Perhaps it was all of them, because representatives of 

each agency seemed to be present everywhere I went.

 On one particular visit to Bogota, Colombia, in early 1982, I spent 

several hours talking to the editor of El Colombiano, the city’s largest 

newspaper.* I was accompanied by two interpreters—one from the 

DEA and one from the CIA. One of the questions asked by the editor 

was, “We have a growing cocaine problem here, but do you think we’ll 

ever see heroin addicts in Colombia, like in the United States?” My 

answer was, “Yes, because the traffi ckers are already growing opium 

poppies in the Orinoco Llanos region of the country.” The DEA and CIA 

representatives seemed upset by my answer, and later they asked me 

how I knew about the poppy growing—because it was a high-security 

topic and they had heard about it from confi dential sources only a few 

days earlier. I told them that I had read it in High Times, which was my 

way of telling them that I would not divulge my source. Actually, I 

didn’t know; it was just a good guess. Before visiting Colombia for the 

fi rst time, I had learned as much as I could about the country. I came 

across a discussion of the Colombian llanos. The term refers to prai-

ries, specifi cally those of the Orinoco River basin in eastern Colombia. 

The llanos of the Orinoco is a vast, hot region of rolling savanna broken 

by low-lying mesas, scrub forest, and scattered palms. It is sparsely 

populated, and it seemed a likely place for growing poppies. In the 

more than 25 years since that interview at El Colombiano, Colombia 

has become a major producer and exporter of heroin, with much of the 

current cultivation in the mountains, but some still in the llanos.

 Later in the same week I traveled to Medellín, Colombia, escorted 

by an interpreter and bodyguard from the U.S. Embassy. Travel guides 

at the time said little about Medellín, only that it was a city of 1.5 million 

located 345 miles northwest of Bogota; that it was Colombia’s indus-

trial hub, manufacturing everything from cigarettes and soft drinks to 

cement, textiles, and foodstuffs; and that it was not much of a tourist 

city. What was not spelled out was that Medellín was a city where 

street crime, brutal violence, terrorism, and cocaine traffi cking were 

prevalent and where bodyguards and armed soldiers were always pres-

ent, but hardly noticed. Somehow I managed to notice them all.

 During lunch on the second day of my visit, my interpreter asked 

me if I wished to meet a local congressman, who also happened to be 

an up-and-coming cocaine traffi cker. His name was Pablo Emilio Esco-

bar Gaviria. We exchanged greetings, talked about my visit through the 

interpreter, and then went our separate ways. At the time, I had not 

heard of Pablo Escobar. Little did I know that he would become one of 

the most ruthless and powerful drug traffi ckers Colombia ever had; 

that he would become head of El Cartel De Medellín (the Medellín 

cartel), which played a pivotal role in the network of international co-

caine traffi cking; that he would be suspected of ordering more than 

100 murders; and that he would be the prime suspect in the killing of 

three Colombian presidential candidates and scores of newspaper re-

porters who would write against him. Interesting fellow.

 Pablo Escobar ultimately became one of the most feared people in 

the Americas, and at the height of his success he was listed in Forbes 

magazine as one of the wealthiest men in the world. In the fi nal analy-

sis, however, he was little more than a street thug who had become 

successful by traffi cking in cocaine. In 1993, at the age of 44, he was 

killed during a shoot-out with the Colombian police.†

*El Colombiano, June 17, 1982, 2.
†For an in-depth discussion on the history and prominence of Pablo Escobar and the 
Medellín cartel, see Mark Bowden, Killing Pablo: The Hunt for the World’s Greatest Outlaw 
(New York: Atlantic Monthly Press, 2001), and Guy Gugliotta and Jeff Leen, Kings of 

Cocaine: Inside the Medellín Cartel—An Astonishing True Story of Murder, Money, and 

International Corruption (New York: Simon & Schuster, 1989).

Colombian Drug Lord Pablo Escobar.
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 Women, Crime, and Criminal Justice 

 Another important aspect of criminal justice in the United States today is the increas-
ing visibility of women. The criminal justice system has traditionally been male-
dominated, and there are a variety of reasons for this. Historically, the great majority 
of offenders have been men, and correctional institutions and programs have been 
designed for men, by men. Moreover, many of the female offenders who have come 
to the attention of police, courts, and prisons have received some degree of leniency 
and lighter sentences than men. This situation did not occur because police offi cers 
and judges were chivalrous. Rather, it appears that women were typically no more 
liberated in the world of crime than in other areas, and thus were usually relegated 
to minor roles in criminal activity. 
    During the past few decades, much of this situation has changed. Since the 
early 1970s, the number of female offenders has increased, and their roles in criminal 
activity have increasingly paralleled those of men. This trend has become most evi-
dent in prison statistics. In 1970, only 2.9 percent of state and federal prisoners were 
women, yet by 2006 this proportion had increased to 7.2 percent. 24  Moreover, since 
1995, the total number of male prisoners has grown by 38 percent, whereas the 
number of women prisoners has increased by 64 percent. 
        At the same time, the proportions of female police offi cers, judges, attorneys, 
corrections offi cers, and other criminal justice personnel have also increased. Given 
these changes, later chapters of this book include a focus on crime and criminal 
justice issues that relate specifi cally to women. 

   The Criminal Justice “Nonsystem” 

 The notion of criminal justice operating as a well-oiled machine, as a “system,” may 
not be entirely accurate. In this sense, there are two competing perspectives of the 
organization of the criminal justice system: the  consensus model  and the  confl ict model.  
Likely more of an ideal than a reality, the consensus, or  systems,  perspective argues 
that the organizations of the criminal justice system work cooperatively to produce 
justice. Agencies should therefore share information and coordinate their efforts, 
thereby moving offenders seamlessly through the justice process. 

An agent from the Drug Enforcement Administration takes possession of cocaine seized by U.S. Navy 
personnel off the coast of San Diego.

Criminal Justice System 

Referrals, by Type

Source: SAMHSA Treatment Episode Data Set.
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    In contrast, the confl ict model, also known as the  nonsystem  perspective, posits 
that the branches of justice work competitively as individual entities rather than as 
part of an integrated whole. The interrelationships among police, the courts, and 
corrections are often beset with both ineffi ciency and failure. Because of this lack of 
coordination and failure of purpose, as long ago as the 1960s the American Bar 
Association referred to criminal justice as a “nonsystem.” 25  
    In most jurisdictions, the courts appear to be dumping grounds for offenders; 
correctional systems serve as holding pens for convicted offenders; and the free 
community—under the protection and patrol of the police—is the reentry point for 
those released from jails and prisons. Rarely does each segment of the criminal 
justice process operate with full awareness of the long-term cyclical implications of 
its activities. Moreover, the confl ict theory argues that the characters in the justice 
process are tainted by personal interests such as fame, promotions, wages, and noto-
riety, which create confl icts with the larger system. Criminologist Jerome Skolnick 
argues that clearance rates (the rate of solving crimes) serve as an example of confl ict 

CAREERS IN CRIMINAL JUSTICE

Studying Criminal Justice by James A. Inciardi

Criminal justice, the study of the agencies and procedures set up to 

manage both crime and the persons accused of violating the criminal 

law, has become one of the most popular undergraduate majors in the 

United States. Programs offer students the opportunity to pursue studies 

leading to law school, graduate school, or careers in the administration 

of justice. Degree programs are generally structured around a core of 

criminal justice courses on such topics as law enforcement, the judicial 

process, juvenile justice, corrections, criminology, and criminal law and 

procedure. Other courses provide in-depth examinations of such areas 

as juvenile delinquency, criminal violence, the jury, alcohol and drug 

abuse, criminal evidence, criminal justice policy and administration, and 

prisoners’ rights. Since the criminal justice process in any jurisdiction 

does not exist in isolation but naturally refl ects the structure, ideas, and 

concerns of the community and society in which it operates, criminal 

justice programs draw from a wide variety of academic disciplines: 

political science, psychology, history, sociology, and even anthropology.

 An integral component of degree programs in criminal justice is fi eld 

experience—a directed practicum with a criminal justice agency that 

gives students the opportunity to bridge the gap between the theory and 

applications learned in the classroom and the actual practice of criminal 

justice in the real world. In fi eld-experience courses, students are pro-

vided the opportunity to work on a fi rst-hand basis in actual agency 

situations—with police, in law offi ces, and in correctional settings. Such 

hands-on experience prepares students for the sometimes unorthodox 

nature of work in the justice system. Throughout this text, exhibits titled 

“A View from the Field” share some of the more colorful experiences of 

my more than 40-year career in the fi eld of criminal justice, including the 

time I found myself on the wrong side of the law (see, in Chapter 5, the 

exhibit “The Dangers of Street Research”).

 I have taught courses in criminal justice at the University of Dela-

ware for more years than I would like to admit; in fact, since 1976 I 

have had the satisfaction of teaching the introductory course in crimi-

nal justice to well over 10,000 students. Because of my curiosity as to 

why my students selected this course, I always asked, “Why are you 

here?” I have kept a tally of the answers over the years, and they turn 

out to be quite interesting.

 First of all, a little over a third of the students have been nonmajors 

or undeclared. They have chosen the course as an elective because 

they heard it was interesting and had a number of “real-world applica-

tions,” as they put it. The remaining were criminal justice majors, half 

of whom wanted to pursue traditional career goals including law en-

forcement, corrections, and the legal profession, while the other half 

had not yet made any defi nitive career decisions but simply felt that 

criminal justice was a “good,” “safe,” and “practical” choice.

 For 15 of my years at the University of Delaware, I was director of 

its undergraduate criminal justice program, and on more than one oc-

casion I conducted follow-up studies of the program’s graduates. The 

fi ndings were quite fascinating. Most of those who had specifi c career 

plans at the outset of their undergraduate studies ultimately secured 

those positions. Many of them had begun to move up in the ranks in 

their chosen occupations or had shifted into other aspects of criminal 

justice work. Of those who had no specifi c career plans when they 

entered college, about a third were working in the criminal justice 

fi eld, while the balance seemed to be everywhere from business to 

hotel management to advertising and sales.

 One of the things that the former students who pursued work in 

the criminal justice fi eld repeatedly emphasized was that after they 

had begun at entry-level positions in policing, the courts, or correc-

tions, they began to hear about the many less visible occupations in 

the fi eld. Scores of graduates shifted into these areas. In fact, in addi-

tion to working in the more traditional roles, former majors were em-

ployed in well over 100 different types of criminal justice professions, 

including such jobs as crime lab technician, polygraph operator, police 

photographer, youth gang street worker, school safety offi cer, and wit-

ness protection agent. Descriptions of specifi c positions in the criminal 

justice fi eld appear in this book’s Online Learning Center Web Site.
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in the system, as police can be more focused on appearing to solve 
crimes than on actually solving crimes. He cites an incident in which 
police coerced a man into confessing to over 400 burglaries just so 
that they would appear to have a high clearance rate. 26  
    In subsequent chapters, a number of the dysfunctional aspects of the 
American system of criminal justice are highlighted and illustrated.  

    Victims and Justice 

 Historically, the victims of crime and their family members have 
typically been forgotten in the processing of criminal offenders. 
Although police generally contact victims when they can offer infor-
mation that might initiate an arrest, victims have generally had little 

say in the judicial and correctional processes. This circumstance has occurred for at 
least three reasons:  

  •   The legal tradition in many cultures has been that it is the state, not the indi-
vidual, that is offi cially the victim of crime.  

  •   There has been the belief that most victims might “get in the way” during police 
investigations and judicial proceedings.  

  •   There has been the concern that victims are both partial and impatient, and 
hence are incapable of making an objective contribution to the process of 
justice.   

    A recognition of the importance of crime victims began during the latter part 
of the 1960s, with the most signifi cant advances occurring since the 1980s. The 
wider roles of victims are discussed in later chapters as they relate to specifi c areas 
of criminal processing.  

    Criminal Justice and the Media 

 In most cases, few people are aware of the occurrence of the vast majority of 
crimes—even of violent crimes. Of all the murders, muggings, and rapes reported 
to the police, less than 5 percent receive public attention beyond a brief mention 
from local media. In perhaps 1 percent of cases, an unusual crime might attract some 
sustained state or local attention. And on very rare occasions a criminal case galva-
nizes broad national attention. 
    There are few outward similarities between such famous cases as the assas-
sination of John F. Kennedy in 1963, the murders of Nicole Brown Simpson and 
Ronald Goldman in 1994, and the accusations of child molestation against 
Michael Jackson in 2003. But although the details of the cases have nothing in 
common, every one has become an object of continuous investigation, speculation, 
and analysis. But why? What has driven our fascination with these cases? There 
are two answers. 
    One answer lies in the details of each case. The Michael Jackson accusations, for 
example, involved the “King of Pop,” one of the most celebrated and most talked 
about entertainers of our time. John F. Kennedy was the president of the United 
States. The Nicole Brown Simpson and Ronald Goldman murders implicated O. J. 
Simpson, one of the most widely known and most prominent African Americans on 
the planet. The sheer visibility of the players in these cases guaranteed attention. 
    However, there are other, more general approaches to understanding the pub-
lic’s interest in crime. People view the drama of “true crime” as a way of taking 
them away from boredom of everyday life. Too, they want to know how the unspeak-
able criminal acts were committed, to convince themselves that they are immune 
from similar fates, or they may wish to reassure themselves that they are incapable 
of such wickedness. And fi nally, most have a stake in whether justice is being done 
in America, because almost everyone desires a just society.   

Jeff Stahler: © Columbus Dispatch/Dist. by Newspaper Enterprise 

 Association, Inc.
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 Terrorism, Criminal Justice, and the Constitution 

 As discussed in Exhibit 1.3 (see next page),  terrorism  is the systematic use or threat 
of extreme violence directed against actual and symbolic victims, typically performed 
for psychological rather than material effects, for the purpose of coercing individuals, 
groups, communities, or governments into making political or tactical concessions. 
Keeping this defi nition in mind, the terrorist attacks on September 11, 2001, had a 
chilling effect across the United States and elsewhere in the world, and they marked 
a quantum leap in the deadliness and audacity of terror. In addition, they revealed 
a vulnerability that many Americans had never before realized or appreciated, spark-
ing a fundamental debate about the tension between liberty and security in the 
United States. 27  The attacks by al-Qaeda raised the question: How can the govern-
ment keep Americans secure within the confi nes of the Constitution without sacri-
fi cing due process of law and other hard-won freedoms? 
    The question is not easily answered, and airline security is an especially sensitive 
target of debate. While the need for heightened surveillance of airline passengers is 
obvious, some say that the newly implemented and controversial measures have not 
made us any more secure. For example, in 2004 Yusuf Islam, better known as folk 
singer Cat Stevens before his conversion to Islam, was forced off a trans-Atlantic 
fl ight after it was discovered by customs offi cials—while the fl ight was already en 
route—that his name was on a government list of individuals barred from fl ying into 
the United States. Offi cials said he appears on the list because of alleged fi nancial 
contributions to the terrorist organization Hamas and to sheik Omar Abdel-Rahman, 
convicted in the fi rst World Trade Center bombing in 1993. Islam denies any such 
links to terrorism, but his fl ight was diverted to Bangor, Maine, where he was 
escorted off the plane, questioned, and deported nonetheless. 28  
    Undeterred by criticism, the government is currently testing a plan called Secure 
Flight. The program mandates that airlines provide the names, fl ight information, 
addresses, phone numbers, and even meal requests of their passengers to the govern-
ment to help offi cials screen for terrorists. Critics say that the release of such sensi-
tive information to the government is a violation of individual privacy rights and 
that money and effort are better invested in technologies that can screen all cargo 
for explosives and dangerous chemicals. 
    Unquestionably, the September 11 attacks introduced a new era in criminal 
justice in the United States. Every sector of the criminal justice system has been 

On February 26, 1993, at around noon, 
Mideast terrorists with explosives 
packed in a Ryder rental van drove into 
the underground garage of the North 
Tower of the World Trade Center, parked 
the van, and left. At 12:18 p.m., the van 
exploded, killing six people and injuring 
another thousand. Had the tower actu-
ally collapsed, the dead would have 
numbered in the thousands. This was 
the fi rst attack by foreign terrorists ever 
perpetrated on American soil. It was 
also a wake-up call, but no one was 
listening.

—nelson demille
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EXHIBIT 1.3 International Perspectives on Crime & Justice

What Is Terrorism?

At the close of the Attorney General’s Commission on Pornography in 

1986, and after hearing testimony from hundreds of witnesses and 

reviewing 2,375 magazines, 725 books, and 2,370 fi lms, commission 

members confessed that they had no better defi nition of pornography 

than the one offered years earlier by the late Supreme Court Justice 

Potter Stewart: “I know it when I see it.” A similar case might be made 

for terrorism. When analyzing television, press, and wire service re-

ports on terrorism, it is never quite clear exactly what the phenomenon 

in question really is. And from reading much of the terrorism literature, 

it would appear that “terrorism,” most of the time at any rate, is terror-

ism when people think it is terrorism—clearly a throwback to Justice 

Stewart’s defi nition of pornography.

 For decades, political scientists and specialists in international 

affairs have struggled with the problems of defi ning terrorism, so 

much so that almost every treatise on the topic begins with the 

defi nitional question. One result has been a lack of agreement on 

exactly what “terrorism” is. In fact, one research guide on the topic 

listed more than 100 defi nitions of terrorism offered between 1936 

and 1981 alone. The diffi culty stems from the fact that there are 

many forms of political violence that at one time or another have 

been called “terrorism.” In the broadest sense, terrorism is the use 

of violence for political ends, but such a defi nition has a variety of 

shortcomings because reality is typically far more complicated than 

any generalization.

 At various times terrorism has included such phenomena as the 

indiscriminate acts of aggression that seem to be a by-product of all 

forms of war, violent repression on the part of governments to quell 

opposition to their rule, acts of protest of all types when violence is 

involved, and, perhaps most conspicuously, the coordinated activities 

of revolutionary groups organized to bring about political change, such 

as those of the Irish Republican Army, Italy’s Red Brigades, Peru’s 

Shining Path, and, of course, Hamas and al-Qaeda.

 This certainly suggests that what has been called “terrorism” is 

not a uniquely isolated form of political activity. Rather, it exists on a 

continuum from aspects of conventional warfare, through assassina-

tion, guerrilla warfare and insurgency (aggression by small military 

units for the purpose of establishing liberated zones in which an alter-

native government can be established), and sabotage, to state 

repression, persecution, and torture. But despite these many differ-

ences in perspective, there are a few points on which virtually all 

terrorism specialists seem to agree. First, terrorism is almost exclu-

sively a political weapon. Second, it is almost always grounded in 

ideological politics. Third, it is a technique of psychological warfare, 

accomplished primarily through violence directed against innocent, 

civilian victims. Fourth, the victims of terrorist violence are not neces-

sarily the primary targets. And fi fth, the effects of relatively small 

amounts of violence tend to be disproportionate to the number of 

people terrorized; or, to cite an ancient Chinese proverb, “Kill one, 

frighten ten thousand.”

 Such was the intention behind Islamic extremists’ recent 

beheadings of foreigners, including Wall Street Journal reporter Dan-

iel Pearl, who was decapitated in Pakistan, and Nick Berg, Eugene 

Armstrong, and Jack Hensley, who were among the victims of their 

captors in Iraq. While the act of beheading elicits images of savagery 

and horror to the average Westerner, beheading is permitted by the 

Koran in the context of warfare and has been used as a legal punish-

ment for criminal acts in many Muslim countries for centuries. A 

beheading performed correctly with a sharp blade is supposedly a 

quick and humane method of execution—that is, as humane as any 

execution can be. However, when served over the Internet and car-

ried out because the demands of renegade kidnappers are not satis-

fi ed, the act becomes a drastic tactic to incite widespread fear and 

intimidate others into cooperation. The beheadings of Hensley and 

Armstrong, presumably by Abu Mussab al-Zarqawi, a Jordanian ter-

rorist with al-Qaeda ties, were especially brutal in this regard. In 

what might be considered a jihadi snuff fi lm, al-Zarqawi personally 

cut the Americans’ throats as they struggled and screamed; he then 

severed their heads and held them up for a bloody close-up and, in 

one case, casually gouged out one of the victim’s eyes.

 Terrorists are not simply murderers and vandals. They always have 

a purpose. What they do is in the name of “justice,” although their 

conception of “justice” often is wildly at odds with that of much of the 

rest of the world. From the “Assassins” of eleventh- and twelfth-

century Islam to the twenty-fi rst-century al-Qaeda, there is always a 

cause to destroy or kill for. Moreover, the cause need not involve an 

immediate wrong. It might be revenge for something generations old, 

as when Armenians murder Turkish diplomats today because thou-

sands of Turks exterminated thousands of Armenians long ago. None 

of the original killers is still alive, but no matter. Some feuds seem to 

survive in the blood. Irish Catholics are still revenging themselves on 

Oliver Cromwell.

 Keeping these general guidelines in mind, terrorism is likely best 

defi ned as the systematic use or threat of extreme violence directed 

against actual and symbolic victims, typically performed for psycho-

logical rather than material effects, for the purpose of coercing indi-

viduals, groups, communities or governments into making political or 

tactical concessions.

Sources: Paul Berman, Terror and Liberalism (New York: Norton, 2003); David Cole and 
James X. Dempsey, Terrorism and the Constitution: Sacrifi cing Civil Liberties in the Name of 

National Security (New York: New Press, 2002); Bruce Hoffman, “Rethinking Terrorism and 
Counterterrorism Since 9/11,” Studies in Confl ict and Terrorism 25 (2003): 303–316; Susan 
Taylor Martin, “Horror Is the Point of Recent Beheadings,” St. Petersburg Times, Septem-
ber 23, 2004, 1A; Alex Schmid, Political Terrorism: A Research Guide (New Brunswick, 
NJ: Transaction, 1984); Cecilia Remón, “Shining Path Active Again,” Latinamerica Press, 
July 30, 2003, 1–2; Rod Nordland, “No Place Is Safe,” Newsweek, October 4, 2004, 30–31.
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affected. New laws have been passed to protect citizens, and new procedures have 
been implemented for ensuring national security and the processing of those sus-
pected of terrorist activity. These changes are addressed at length in later chapters 
as they affect law and due process, as well as the operations of the police, the courts, 
and correctional systems.     

 International and Cross-Cultural Perspectives  
 No two cultures, societies, or nations view everything in the same way. A global 
overview of crime rates, defi nitions of crime, and criminal justice procedures dem-
onstrates many dramatic differences and a few surprising similarities. 
     Comparative criminology  and  comparative criminal justice  are the branches of 
social science that study justice issues in a cross-national perspective. Such study is 
rooted in the comparative methods developed by anthropologists in the late 1800s 
and adopted by the disciplines of psychology, sociology, and political science during 
the mid-1950s. By the late 1960s and early 1970s, the new concept of comparative 
criminology emerged, with comparative criminal justice developing later as an out-
growth of the fi eld. Interest in cross-cultural comparison of criminal justice has 
particularly intensifi ed since the terrorist attacks of 2001, when it became apparent 
that  ethnocentrism,  or holding one’s own culture and way of doing things as supe-
rior to all others, was no longer appropriate for the new millennium. 29  
    As an illustration of the relationship between culture and criminal justice, at 
one time or another there has been strong (and sometimes violent) opposition by 
conservative Islamic governments to global beauty pageants. In 2004, for example, 
Miss Indonesia faced condemnation from government offi cials and religious leaders 
who wanted her barred from competing in the 2005 Miss Universe pageant, claim-
ing that the swimsuit portion of the competition violated religious doctrine govern-
ing women’s modesty in dress. 30  
    Similarly, the fi rst Afghan woman in three decades to take part in a beauty contest 
also faced sanctions from the Supreme Court of her country if she dared return to her 
homeland (she is currently cultivating a television career in Los Angeles). Leaders in 
Afghanistan charged that the California college student’s catwalk in a bikini during the 
2003 Miss Earth contest was “against Shariah law, against Islam, and against the culture 
of the Afghan people.” 31  Despite not making the fi nal cut in the pageant, she was 
awarded the fi rst ever “beauty for a cause” award. And during the 2003 Miss Global 
Beauty pageant in Montreal, Canada, Muslim contestants contended that the Koran 
did not specifi cally forbid participation in such contests, and they opted to cover up 
their swimsuits with hip-hugging sarongs as a way to show respect for their culture, 
their religion, and the law while still taking part in the festivities. 32  
        Other examples abound. Nigeria played the dubious role as host of perhaps the 
deadliest beauty pageant on record when in 2002, more than 200 people were killed 
during riots sparked by a journalist’s comment that Mohammed would have approved 
of the event and likely would have chosen (at least) one of the Miss World contes-
tants as his bride. In 2001, Egyptian offi cials issued a  fatwa,  a legal statement handed 
down by a religious law offi cial on a specifi c topic, decrying swimsuit competitions 
as against Islamic law. A Miss Morality contest was proposed instead to extol the 
virtues of chaste and proper women. Finally, in 1998 violent demonstrations by 
Islamic groups caused the cancellation of the Miss Bangladesh pageant. 
    But legal and religious debate extends beyond the issue of beauty pageants across 
the Islamic world. For example, many conservative Muslims have been campaigning 
since the 1998 fall of ex-dictator Suharto, who had banned beauty contests during his 
32-year reign, to replace Indonesia’s secular government with one ruled by Islamic law. 
Previously proposed legislation to clamp down on domestic violence against women 
and permit abortion under certain circumstances has been met with fi erce opposition 
by such groups. In fact, the government has recently considered enacting decrees mak-
ing kissing in public and erotic dancing crimes that carry jail sentences. 33  

Miss Afghanistan appearing in the 2005 
Miss Asia Pacifi c beauty pageant.
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    However, it is important to recognize that the infl uence of cultural and religious 
values is not absent from our own criminal justice system either. The return of the 
“culture wars,” a phrase fi rst popularized by 1992 presidential hopeful Pat Buchanan, 
refers to the invigorated right-wing Christian movement that helped propel the 
Bush administration into offi ce in 2000. In the 2004 presidential election, whether 
self-proclaimed evangelicals or not, a fi fth of all voters said moral values were the 
most important issue in their consideration, and three out of four of those voters 
supported President Bush. 34  Many conservative groups viewed the reelection of 
Bush to a second term in the White House as a ripe opportunity to advance a 
morality-based agenda. 
    While nothing as extreme (in our own ethnocentric view) as barring participa-
tion in beauty pageants has been enacted, other new policies are criminalizing wom-
en’s behavior and choices nonetheless. Within the context of this galvanized conser-
vative movement, for example, the fi rst federal law to criminalize a specifi c abortion 
procedure, the Partial-Birth Abortion Ban Act of 2003, was passed. One advocate 
went so far as to equate politicians who support abortion to individuals who support 
terrorism, demonstrating once again that everything is relative. 35  
    By studying the differences in law, policy, and procedure among different cul-
tures and nations, one can better understand how unique social, economic, political, 
and cultural factors shape criminal justice and why justice systems around the world 
operate in the different ways that they do. Perhaps most important, what we learn 
about law and justice in other cultures and countries may help us better appreciate 
or improve our own system.    

 Organization of This Book  
 The content of an introductory course in criminal justice is not simply a collection of 
defi nitions and court cases linked together by case studies and anecdotal commentary. 
Rather, the material is arranged into an organized set of topics presented in a manner 
that facilitates students’ understanding of the basic foundations, structure, and compo-
nents of the justice process. Thus, the coursework begins with an analysis of the nature 
and extent of crime, followed by a discussion of the constitutional foundations of law 
and justice and an overview of the criminal justice process. These introductory topics 
appear in the balance of Part One—Chapters 2 through 5—of this book. The text is 
then divided into three parts, each dealing with a major component of the criminal 
justice process: Part Two (Chapters 6 through 9) examines policing; Part Three (Chap-
ters 10 through 13) provides a detailed look at the court process and sentencing; and 
Part Four (Chapters 14 through 17) focuses on imprisonment and community-based 
corrections. Finally, in Part Five, the reader is introduced to juvenile justice, a topic that 
is generally addressed as a separate course and area in the fi eld of criminal justice.  

 ■ CRITICAL
THINKING IN CRIMINAL JUSTICE 

 There is the old saying that “things aren’t always as they appear.” This is certainly the case 

when it comes to many newspaper and television reports, research studies, and other 

materials in the area of criminal justice. It is not uncommon in media presentations, for 

example, to either selectively report information or actually distort the facts to lure readers 

and viewers for the sake of ratings. And even in scientifi c research papers, mistakes and 

biases can be commonplace. Accordingly, it is important to “think critically” about reports 

on crime and justice issues. Below are some suggested guidelines for thinking critically. 36   

   1.    Examine how terms are defi ned.  Suppose, for example, that a newspaper headline pro-

claims “Fear of Crime Greater in Southern States.” As you read the article, you fi nd that 
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the study compared people from different parts of the country who called in to radio 

talk shows concerning their fears about crime in their neighborhoods. The fi rst thing to 

consider is the fact that the story relied on self-reports, rather than on a more objective 

measure of fear—such as whether people lock the doors during the day and/or night, 

the number of locks on their doors, or whether they go out at night alone, or at all. The 

point here is that conclusions may change when defi nitions of terms are adjusted.  

   2.    Inspect the evidence.  Suppose the article noted above reported that the fear of crime 

was especially high among women, and particularly older women. This conclusion imme-

diately raises a few questions. First, how many younger versus older women called in 

to the talk show? How many men called in? How large were the differences between 

older women and younger women? Were tests of statistical signifi cance conducted?  

   3.    Look for potential biases.  Sticking with the “fear of crime” article for a minute, can you 

think of anything that may have biased the information? The fact that the conclusions were 

based on call-ins to a talk show is an automatic bias, because it doesn’t include people 

who don’t call in to talk shows. Another bias is the fact that systematic studies have 

demonstrated that older people view themselves as more vulnerable to crime and hence 

have a greater fear. Moreover, because retired people prefer warm climates, there are 

higher proportions of older people in some parts of the South than in the North; in addition, 

because they are retired, they are more likely to be listening to a daytime talk show than 

younger working people. Importantly, virtually all surveys and polls on the fear of crime, 

attitudes toward the police, opinions about the death penalty, or any other issues—if they 

are based on self-reports to talk shows, write-in magazine surveys, Internet polls, or 1-900 

call-ins—are biased because of a person’s self-selection to participate.  

   4.    Ask whether the conclusions have been oversimplifi ed.  As you likely suspect already, 

criminal justice operations are quite complex. Consequently, you should be very suspi-

cious whenever a report seems to oversimplify a relationship, trying to argue that 

something very complex can be distilled into a single important answer or catchy 

slogan. One of my favorites in this regard is the explanation for the police use of deadly 

force offered some years ago by radical sociologist Paul Takagi, with his statement that 

“police have one trigger fi nger for blacks and another for whites” (see Chapter 9). 37   

   5.    Ask whether the conclusions have been overgeneralized.  From the latter half of the 1990s 

through 2001, for example, numerous articles in the national media spoke of how then 

New York City Mayor Rudolph Giuliani’s tough, hands-on approach to the crime problem 

dramatically reduced the violence rate in the Big Apple. Clearly, by the close of the 

twentieth century, New York had become one of the safest large cities in the world. Could 

this reduction in crime really be attributed to the policies of one man? Think critically about 

that one, and check out Chapter 7 for what Giuliani’s “spin doctors” left out.  

   6.    Consider other possible interpretations.  Healthy skepticism is one of the trademarks of 

critical thinking, and critical thinkers enjoy pursuing alternative explanations to com-

mon conclusions. Proponents of California’s “three strikes and you’re out” law claim 

that the legislation is effectively deterring violent crime, citing the more than 42,000 

offenders currently incarcerated under the rule. Looking to California’s success, other 

states and the federal government have followed its lead and enacted similar legisla-

tive efforts. But do the sheer numbers of individuals locked up under a particular law 

demonstrate its success? What types of crimes are people “striking out” on, and are 

other factors contributing to reduced crime rates? What are the implications of such 

a policy? (See Chapter 13.)  

   7.    Consider who is offering the explanation.  It was Mayor Rudolph Giuliani’s “spin doc-

tors” who had fi rst released the reports about why New York crime rates were down. 

They certainly had a vested interest in promoting the policies of their boss. But what 

famous criminals

Imad Mugniyah
One of the world’s most wanted and elusive 

terrorism fi gures, Imad Mugniyah came from a 

family of poor farmers in Lebanon’s southern 

Shiite heartland. As a teenager in the mid-

1970s, he attracted the attention of Palestinian 

militants when he joined Yasir Arafat’s retinue 

of personal bodyguards. By the mid-1980s, 

Mugniyah was suspected of being the master-

mind of terrorist attacks that killed hundreds of 

Americans in Lebanon. He was on the FBI’s list 

of most wanted terrorists, and the State De-

partment had offered a $5 million reward for 

his capture. Moreover, he was indicted in the 

United States for his role in the planning of the 

1985 hijacking of TWA fl ight 847.

Mugniyah was considered one of terror-

ism’s modern-day pioneers. A Shiite Muslim 

not known to be connected with the Taliban or 

al-Qaeda, he was a secretive operator whose 

name was not known for years. Mugniyah 

was one of the fi rst to turn the Islamist militan-

cy’s weapons against the United States, and 

he was suspected of helping to orchestrate 

the 1983 bombing of a U.S. Marine barracks in 

Beirut that killed 241 service personnel.

Late one night in February 2008, some-

one found Mugniyah as he pulled open the 

door of his black Mitsubishi Pajero in a 

wealthy suburb of Damascus, Syria. The 

force of a powerful car bomb had fl ung his 

body into the lobby of a nearby apartment 

complex, severing his limbs and killing him 

instantly, Although Israel was blamed for his 

assassination, Mugniyyah had collected so 

many enemies that we may never know who 

actually pressed the bomb’s detonator. ❚
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■        SUMMARY  

 The purpose of this book is to analyze the nature of crime and the processes of justice 
in the United States, to examine the historical and constitutional foundations of the 
American system of justice, and to consider its strengths as well as its weaknesses. 
  “Criminal justice” refers to the structure, functions, and processes of those agencies 
that deal with the management of crime—the police, the courts, and corrections. The 
study of criminal justice as an undergraduate academic enterprise is relatively new, 
having emerged as an outgrowth of calls for “law and order” during the 1960s. 
  The study of criminal justice follows a logical succession of topics: defi nitions 
of crime and law, the nature and extent of crime, the constitutional foundations 

were other people saying at the time? Similarly, if a report is released praising the 

effect of a particular criminal justice approach, be skeptical. Determine who did the 

evaluation. Was it a self-evaluation or something done by an independent research 

group? If the latter was the case, did this group have an agenda of its own?  

   8.    Think through the topic.  In analyzing information, draw upon what you have learned 

from studying the textbook. Combine that information with what you know from expe-

rience and logic. For example, questions are raised in later chapters about the appro-

priateness of boot camps as a rehabilitative approach, about Internet-based sex 

offender registries, and about a number of other topics. When thinking critically about 

these issues, draw upon what you know, and think about what kinds of additional 

information you might need to come up with an educated answer or opinion.   

  Throughout this text, you will have a number of opportunities to think critically about the 

material. In addition, examples of issues that require critical thinking will be presented.   

■

Chon Day © 1978 from The New Yorker Collection from cartoonbank.com. All rights reserved.
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of law and justice, and an examination of policing, the court system, and correc-
tional processes. 
  A number of major themes appear throughout this book. They are the due process 
and crime control models of criminal justice, the impact that drug abuse and the “war 
on drugs” have on crime and criminal justice processing, the growing role of women 
in criminal justice, the portrayal of criminal justice in the media, cross-cultural and 
international perspectives in the administration of justice, the signifi cance of victims 
in processes of justice, the criminal justice “nonsystem,” terrorism and criminal justice, 
and the importance of critical thinking about criminal justice issues.   

 ■ KEY TERMS

    Burger Court (11)    
  crime control model (11)    
  criminal justice (4)    
  due process model (10)    
  ethnocentrism (19)    

  “law and order” (5)    
  Law Enforcement Assistance 
 Administration (LEAA) (9)    
  Omnibus Crime Control and Safe 
 Streets Act (8)    

  President’s Commission on Law 
 Enforcement and Administration 
 of Justice (5)    
  terrorism (17)    
  Warren Court (11)       

 ■ ISSUES FOR DISCUSSION   
  1.   What roles do you think citizens and politicians play in the 

development of criminal justice policies? How does the existing 
social climate affect the policies that are implemented?  

  2.   What role do you think the media play in the shaping of crim-
inal justice policy?  

  3.   Why is it important to examine cross-cultural and international 
issues in criminal justice?  

  4.   Do you feel that criminal justice procedures for women should 
be the same as those for men?  

  5.   To what extent do you think criminal justice in America is a 
“system” or “nonsystem”?  

  6.   How does the Omnibus Crime Control and Safe Streets Act of 
1968 resemble recent legislative efforts to combat terrorism in 
the United States?  

  7.   To what extent do you think the terrorist acts of 9/11 have 
changed American criminal justice practice?  

  8.   How do you interpret the concept of the “machinery of justice”?     

 ■ MEDIA AND LITERATURE RESOURCES  
  The Sixties.  For students interested in the events of the 1960s that 
impacted the development of criminal justice, see Todd Gitlin,  The 
Sixties: Years of Hope, Years of Rage  (New York: Bantam, 1987). 

  The War on Drugs.  For material on the evolution of drug use in 
the United States, see James A. Inciardi,  The War on Drugs IV: The 
Continuing Saga of the Mysteries and Miseries of Intoxication, Addic-
tion, Crime, and Public Policy  (Boston, MA: Allyn & Bacon, 2008). 

  Models of Criminal Justice.  The major work on this topic is Her-
bert Packer,  The Limits of Criminal Sanction  (Stanford, CA: Stan-
ford University Press, 1968). 

  Criminal Justice Abstracts.  Criminal Justice Abstracts provide 
comprehensive coverage of the major journals in criminology and 
related disciplines, extensive coverage of books, and access to reports 
from government and nongovernmental agencies. For each docu-
ment, an informative summary of the fi ndings, methodology, and 
conclusions is provided. Topics also include crime trends, preven-
tion projects, corrections, juvenile delinquency, police, courts, 
offenders, victims, and sentencing. To access Criminal Justice 
Abstracts, go to  http://www2.lib.udel.edu/database/cja.html.  You can 
also access this database via the National Criminal Justice Reference 
Service Web site at  http://www.ncjrs.gov/abstractdb/search.asp  .

  Terrorism and Law.  Important recent works in this area are David 
Cole and James X. Dempsey,  Terrorism and the Constitution: Sacrifi cing 
Civil Liberties in the Name of National Security  (New York: New Press, 
2002); Bruce Hoffman, “Rethinking Terrorism and Counterterrorism 

Since 9/11,”  Studies in Confl ict and Terrorism  25 (2003): 303–316; and 
Sam S. Souryal,  Islam, Islamic Law, and the Turn to Violence  (Hunts-
ville, TX: Offi ce of International Criminal Justice (OICJ), 2004). 

  Criminal Justice Education.  For an analysis of the evolution of 
criminal justice education in the United States, see Mittie D. South-
erland, “Criminal Justice Curricula in the United States: A Decade 
of Change,”  Justice Quarterly  19 (December 2002): 589–601. An 
article of related interest is Willie J. Edwards, Norm White, Ingrid 
Bennett, and Frank Pezzella, “Who Has Come Out of the Pipeline: 
African-Americans in Criminology and Criminal Justice,”  Journal of 
Criminal Justice Education  9 (Fall 1998): 249–265; and on the topic 
of comparative criminal justice, see Richard R. Bennett, “Compara-
tive Criminology and Criminal Justice Research: The State of Our 
Knowledge, “  Justice Quarterly  21 (March 2004): 1–21. 

  Employment Opportunities in Criminal Justice.  There are numer-
ous career resources available for students graduating with a degree 
in criminal justice: Stephen Lambert and Debra Regan,  Great Jobs 
for Criminal Justice Majors  (New York: McGraw-Hill, 2001); John 
Douglas,  John Douglas’s Guide to Landing a Career in Law Enforce-
ment  (New York: McGraw-Hill, 2005); Donald B. Hutton and 
Anna Mydlarz,  Guide to Law Enforcement Careers  (Hauppauge, NY: 
Barron’s Educational Series, 2001); Donald B. Hutton and Anna 
Mydlarz,  Guide to Homeland Security Careers  (Hauppauge, NY: 
Barron’s Educational Series, 2003); Blythe Camenson,  Opportunities 
in Forensic Science Careers  (New York: McGraw-Hill, 2001).          
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CHAPTER 2   
Crime and the Nature of Law 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What is crime? 

    2 What is the meaning of “natural law”? 

    3 What is the process through which some 

behaviors come to be defi ned as criminal? 

    4 What is the legal defi nition of crime, and what is 

the meaning of each element in this defi nition? 

    5 What are the differences between the various 

types of law? 

    6 What are the various defenses to criminal 

liability? 

    7 What is the nature of criminal intent? 

    8 Where do our criminal laws come from? 

    9 What are some of the general theories of crime 

causation?   

25
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FPO

  M
any Americans have developed rather distorted and one-sided con-

ceptions of crime. They see crime as something that is intrinsically 

evil, as something that threatens individual rights, civil liberties, 

and perhaps the very foundations of society. They seek to protect themselves by 

locking their doors and windows, insuring their possessions, and avoiding danger-

ous places and situations. They think of crime as something alien, something that 

exists outside of organized society. 

  In actuality, crime goes well beyond the prostitution, street crime, violence, 

and theft portrayed in the popular media. Moreover, the volume and rates of crime 

differ considerably from what conventional wisdom suggests. Although violence 

and theft may appear to be the most typical forms of lawbreaking, crime includes 

thousands of different types of offenses, and the majority rarely come to our 

attention unless they are propelled into national consciousness through some 

media event (see  Exhibit 2.1 ). White-collar crime, for example, is associated with 

the illegal activities of businesspeople that take place alongside the legitimate 

day-to-day activities of their businesses or professions. It involves billions of dol-

lars annually in price fi xing, embezzlement, restraint of trade, stock manipulation, 

misrepresentation, bribery, false advertising, and consumer fraud. The economic 

toll from white-collar crime well exceeds the dollar losses from all known rob-

beries, burglaries, and other thefts—yet it is rarely included in the average per-

son’s conception of “crime.” 

  Also important is the fact that many activities are considered crimes in some 

jurisdictions but not in others and in some nations but not in others. There are 

 As with other stories of crime and vio-

lence in the greater Miami area, the new of-

fensives against prostitution have been dis-

cussed at length in editorials and on local 

talk shows, picked up by the wire services, 

and broadcast as “news” in Peoria, Denver, 

Dallas, and numerous other parts of the 

United States.

 Stories of prostitutes (or “sex workers” 

as some prefer to be called) walking the 

“strolls” of urban America and reports of bru-

tal violence and clever theft are continually 

offered to the public imagination. Murderers, 

rapists, and sinister thieves are given promi-

nent attention by the news media; violent 

crime is the major pursuit of the villains and 

scoundrels of mystery and detective stories; 

and homicide, assault, robbery, and prostitu-

tion are common themes in the portrayal of 

crime on television and in movies.

 What explains American’s fascination 

with crime?

Boulevard, Calle Ocho, and the back streets 

and alleys of Miami, scores of sparsely clad 

women lean into car windows, prowl on cor-

ners, and fl ag down passing motorists. Com-

monly referred to as “streetwalkers,” they 

are commercial “sex workers” looking for 

“dates”—eager to please the many thou-

sands of tourists and conventioneers that fi ll 

the streets of the city. But, as in the days of 

the Old West in places like Dodge City, Chey-

enne, and Tombstone, they have been or-

dered to “get out of town!” Based on the 

2000 ordinance in Miami Beach that created 

the country’s fi rst prostitute-free zone, the 

city of Miami followed suit in 2003, creating 

four prostitution-free zones throughout the 

city.1 Anyone arrested for soliciting in the 

designated district will be ordered by the 

court to stay away from the area. Anyone ar-

rested again in the restricted zone goes to 

jail—and for a longer period than that typi-

cally imposed for misdemeanor prostitution.

Sex Workers in Miami

MIAMI, FL—During the late night and 

early morning hours along Biscayne 

A sex worker strikes an alluring pose in 
Miami Beach.
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Had I a hundred tongues, a hundred 

mouths, and a voice of iron, I could not 

sum up all the types of crime nor all 

their punishments.

—virgil

activities that once were viewed as crimes but are no longer considered as such, 

and some behaviors that many people consider normal and common are never-

theless defi ned as criminal under the law. 

  What, then, is crime? In this chapter this question is answered through an 

analysis of crime and its relation to law.    

 The Nature of Crime  

   Crime has been subject to a variety of defi nitions and interpretations. For the scholar, 
crime can be drama, a confl ict between good and evil like those portrayed in the Greek 
tragedies, in Shakespeare’s  Macbeth,  and in Dostoyevsky’s  Crime and Punishment.  To the 

Victims & Justice EXHIBIT 2.1

Drag Racing

The belief that violence on TV, in the movies, and in video games 

spawns copycat violence among young people has long been a con-

cern among parents and the police, and the media are often quick to 

capitalize on those fears. Now there’s a new topic in the debate: Are 

movies about drag racing to blame for a perceived onslaught of deaths 

by teenage speed racers?

 Illegal street racing has existed for decades and resultant deaths 

are nothing new, but some critics claim the 2003 release of 2 Fast 2 

Furious has inspired scores of teenagers to mimic the high speeds and 

risky stunts of the characters in the movie. For example, a 17-year-old 

Miami teen was killed when he crashed his mother’s Corvette into a 

light pole after consenting to a race challenged by two cars fl ashing 

their hazard lights. Though his mother denied her teen was racing, his 

father said the boy was on his way home from the movie when the 

incident occurred, and other relatives agreed that the movie was at 

fault for the teenager’s death. Similar tragedies in southern Florida 

have been blamed on the movie as well, including a woman who 

lapsed into a coma after being struck by racers and a truck driver who 

died in a fi ery crash instigated by racers. Filmed in the Miami area, 2 

Fast 2 Furious is the sequel to the popular 2001 action fl ick The Fast 

and the Furious.

 But the deaths and destruction caused by drag racing are not con-

fi ned to Florida. Media outlets across the country have reported similar 

incidents. In California, for example, multiple deaths have been linked 

to 2 Fast 2 Furious, and in Georgia a teenage girl died on her way to the 

theater to see the fi lm when the car in which she was riding crashed 

during a race.

 Universal Studios has fended off criticism of 2 Fast 2 Furious, just 

as it did during the release of the fi rst Furious in 2001, claiming that a 

cause and effect cannot be proved. The National Highway Traffi c 

Safety Administration admits the diffi culty in assessing the impact of 

the movie on drag-racing deaths, but available statistics reveal that 

when the fi rst movie came out, at least 135 people died in accidents 

from alleged drag races, almost twice as many such deaths as in the 

previous year.

 And thanks to DVDs, the controversy will live longer than the mov-

ie’s run at the theaters. In 2004, for example, the New Zealand media 

reported that a young woman was killed and a mother and daughter 

were left severely injured in a head-on collision during an attempt to 

drag race after renting the movie. The 20-year-old driver of the other 

car became the fi rst to face charges under the country’s strict new 

anti-drag-racing laws.

 In the United States, penalties for drag racing vary by jurisdiction. 

Many areas are cracking down hard on the practice in an attempt to 

avert further tragedies. San Diego and surrounding cities in southern 

California have gone a step further by making it a crime just to watch 

a race. Since a fourth Furious is on the horizon, will the new fi lm drive 

more young people to wreak havoc on the local highways, and create 

further uproar in the media and local communities? We’ll have to hold 

on tight and see.

Sources: The Associated Press, June 26, 2003; The Press (Christchurch, New Zealand), 

September 1, 2004, 1; The San Diego Union-Tribune, August 27, 2003, p. NC3.

A drag racing scene from 2 Fast 2 Furious.



28 part 1 the foundations of crime and justice

moralist and reformer, crime is a manifestation of spiritual depravity; it is a festering 
disease of the soul that must be eradicated by the powers of restraint and virtue. Crime 
has also been equated with sin—with violations of a natural law, the Ten Command-
ments, or the proscriptions embodied in the Bible, the Talmud, and the Koran. 
    For others, crime has different meanings: To the reporter it is news, to the detec-
tive it means work, to the thief it is a business, and to the victim it suggests fear and 
loss. But to most individuals, crime is no more than the violation of a generally 
accepted set of rules that are backed by the power and authority of the state. While 
these and many other conceptions of crime may be important for particular purposes, 
they are of little help in arriving at an explicit defi nition of crime. 
    Nevertheless, the notion of crime as sin suggests a starting point, for the evolu-
tion of criminal defi nitions is linked to historical images of right and wrong and the 
precepts of  natural law  (see  Exhibit 2.2 ).  

 Crime as a Social Construct 

   The ideas of natural law and natural crime assume the existence of universal stan-
dards as to what constitutes sin or immoral behavior, but a defi nition of crime 
framed in these terms lacks both clarity and precision. Conceptions of crime as 
amoral behavior become even more confusing when one considers that there is no 
moral code to which all people subscribe, even within a single society or community. 
A number of social scientists, therefore, have examined crime as a human construc-
tion. They suggest that the defi nition of behavior as “deviant” or “criminal” comes 
from individuals and social groups and involves a complex social and political pro-
cess that extends over time. Hence, they suggest, people and groups create crime 
by making rules. 
    This more sociological view of deviance and crime rejects the notion that the 
rightness or wrongness of actions is divine in origin. Instead, it begins with an 
examination of how certain behaviors become deviant and criminal. This perspective 
focuses specifi cally on  deviance —a concept that is considerably broader than crime. 
It assumes that rules are not created spontaneously but, rather, come about only in 
response to behavior that is perceived to be harmful to a group. Thus, as sociologist 
Kai T. Erikson has suggested, “The term  deviance  refers to conduct which the peo-
ple of a group consider so dangerous or embarrassing or irritating that they bring 
special sanctions to bear against the persons who exhibit it.” 2  More specifi cally, and 
in contrast to the concept of natural law, it can be described as follows:

  Deviance is  not  a quality of an act the person commits, but rather a consequence of the 
application by others of rules and sanctions to an “offender.” The deviant is one to whom 
that label has successfully been applied; deviant behavior is behavior that people so label. 3    

Reproduced by Special Permission of Playboy magazine. Copyright © 1984 by Playboy.

Proportions of U.S. Population 

Reporting Crime or Poverty as 

the Most Important Problem 

Facing the Nation

 Year Crime Poverty

 1973 17% 17%

 1974 3 3

 1975 5 5

 1976 8 8

 1977 6 6

 1978 3 *

 1979 2 *

 1980 2 *

 1981 4 *

 1982 5 *

 1983 2 *

 1984 4 3

 1985 3 6

 1986 3 6

 1987 3 6

 1988 * 7

 1989 6 10

 1990 2 11

 1991 4 12

 1992 5 15

 1993 9 15

 1994 42 n/a

 1995 26 n/a

 1996 23 5

 1997 22 9

 1998 20 4

 1999 17 6

 2000 13 3

 2001 9 4

 2002 3 3

 2003 2 4

 2004 1 1

 2005 1 1

 2006 1 1

 2007 1 2

 2008 1 3

*Denotes less than 1%.

Source: The Gallup Organization.

A broad defi nition of crime in England is 

that it is any lower-class activity which 

is displeasing to the upper class.

—british commentator 

david frost
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LAW & CRIMINAL JUSTICE EXHIBIT 2.2

Natural Law

Natural law, a concept that has run through human affairs for more 

than 20 centuries, focuses on perhaps the earliest understanding of 

crime. It refers to a body of principles and rules imposed upon individu-

als by some power higher than man-made law and therefore consid-

ered to be uniquely fi tting for and binding on any community of rational 

beings. As such, natural law is synonymous with “higher law” and is 

believed binding even in the absence of man-made law. Hugo Grotius, 

the Dutch jurist and statesman whose De Jure Belli ac Pacis, pub-

lished in 1625, is regarded as the fi rst work on international law, ex-

plained the concept this way:

The law of nature is a dictate of right reason which points out that an act, ac-

cording as it is or is not in conformity with rational nature, has in it a quality of 

moral baseness or moral necessity and that, in consequence, such an act is 

either forbidden or enjoined by the author of nature, God.

Since natural law has generally referred to that which determines 

what is right and wrong and whose power is made valid by nature, it 

follows that its precepts should be eternal, universal, and unchange-

able. An examination of natural law from the time of the ancient Greeks 

to the present suggests that there is no single and unchanging view of 

the concept. To Roman jurists, for example, jus naturale, or natural law, 

meant a body of ideal principles that people could understand ratio-

nally and that included the perfect standards of right conduct and jus-

tice. Throughout the Middle Ages the law of nature was identifi ed with 

the Bible, with the laws and traditions of the Catholic church, and with 

the teachings of the church fathers.

 The cogency of natural law would suggest the existence of natural 

crimes—”Thou shalt not kill” and “Thou shalt not steal”—acts consid-

ered criminal by rational persons everywhere. However, research has 

failed to yield examples of activities that have been universally prohib-

ited. Incest, for example, is believed by some to be a universal crime 

or taboo, for there are rules forbidding such behavior in one form or 

another in every known society. However, there is considerable varia-

tion among societies and cultures as to what exactly constitutes in-

cest. While it refers in virtually all settings to sexual relations between 

parents and children and between any sibling pair, in some royal mar-

riages and sacred rituals the incest taboo has been lifted. As another 

example, even the act of murder is not universally viewed as criminal. 

In Comanche society, for example, for a husband to kill his wife—with 

or without good cause—was not murder; it was an absolute privilege 

and right that not even the family of the victim could challenge. In fact, 

the only crime in the Comanche legal system was excessive sorcery, 

for it was considered a threat to the tribe as a whole.

 Criminologist Hermann Mannheim made a thorough and complex 

examination of the evolution of natural law throughout Western his-

tory, concluding that even the concept of natural law has been subject 

to widely varying interpretations.

 In sum, there has been a persistent conviction throughout history 

that there exists superior principles of right—some higher law, the vio-

lation of which constitutes crime. But the differing conceptions of 

natural law have served to discredit its importance in the understand-

ing and defi nition of crime, which has led legal scholars and social 

scientists to other areas in their search for the meaning and parame-

ters of crime.

 Natural law is signifi cant, however, in both the evolution of criminal 

laws and modern conceptions of natural crimes. Elements of the natu-

ral law concept were incorporated into the Code of Hammurabi, the 

fi rst known written legal document, which dates back to about 1900 

B.C. Natural law also played a key role in the formulation of Greco-

 Roman law, and it is a cornerstone of a portion of contemporary Anglo-

American law.

Sources: Heinrich A. Rommen, The Natural Law: A Study in Legal and Social History 

and Philosophy (Indianapolis, IN: Liberty Fund, 1998); Raoul Berger, Government by 

Judiciary: The Transformation of the Fourteenth Amendment (Indianapolis, IN: Liberty 

Fund, 1997); Arthur R. Hogue, Origins of the Common Law (Indianapolis, IN: Liberty 

Fund, 1986); James McClellan, Liberty, Order, and Justice: An Introduction to the 

Constitutional Principles of American Government (Indianapolis, IN: Liberty Fund, 

2000); Hugo Grotius, De Jure Belli ac Pacis, cited by Cornelia Geer Le Boutillier, Amer-

ican Democracy and Natural Law (New York: Columbia University Press, 1950), 57; 

Leo Strauss, Natural Right and History (Chicago: University of Chicago Press, 1953); 

Charles Grover Haines, The Revival of Natural Law Concepts (Cambridge: Harvard 

University Press, 1930), 6–11; Benjamin Fletcher Wright, American Interpretations of 

Natural Law (Cambridge: Harvard University Press, 1931), 6; Fernando Henriques, 

Love in Action (New York: Dutton, 1960), 200–201; Margaret Mead, “Incest,” in Inter-

national Encyclopedia of the Social Sciences, Vol. 7, edited by David L. Sills (New 

York: Macmillan, 1968), 115–122; E. Adamson Hoebel, The Law of Primitive Man: A 

Study in Comparative Legal Dynamics (Cambridge: Harvard University Press, 1954), 

127–142; Hermann Mannheim, Comparative Criminology (Boston: Houghton Miffl in, 

1967), 47.

  Crime and Moral Crusades   The mechanisms through which behavior is viewed 
as deviant were described by Howard S. Becker as a process of discovery undertaken 
by “crusading reformers,” “rule creators,” and “moral entrepreneurs.” 4  The reformer or 
crusader views certain elements in society as truly, totally, and unconditionally evil, and 
feels that nothing can be right in the society until rules are made to correct and remove 
the wickedness he or she has perceived. The crusader’s mission becomes a holy war, for 
the wrongs that have been observed are a breach in the stability of the social order and 
only their eradication can ensure a better way of life for all. The crusader’s role, then, 
involves bringing the evil to the attention of the public at large, to that of the society’s 
opinion makers, and ultimately to that of the designated rule creators and enforcers. 
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  An illustration of this process is the antiliquor crusade that resulted in the ratifi -
cation in 1919 of the Eighteenth Amendment to the U.S. Constitution, which pro-
hibited the manufacture, sale, and distribution of intoxicating liquors. The Prohibition 
movement asserted the rural Protestant ethic, which was opposed to the urban culture 
that was emerging at the close of the nineteenth century. The earliest colonial settlers 
designated country and village life as good and deemed only the agrarian way of life 
to be pure and wholesome; life in the city was seen as wicked. The farmer was viewed 
as the solid man of the earth, the backbone of American democracy; living in com-
munion with nature, he had an integrity that could never be attained by those who 
were surrounded by the evil and depravity of the city. This agrarian myth so permeated 
the ideals and thinking of the frontier people and their descendants that it tended to 
shape their perceptions of reality and overt behavior. Their activity bias extended to 
drinking and the liquor trade, which they saw as symbols of urban immorality and of 
urbanism in general. They viewed urbanism as diametrically opposed to the rural 
creeds of the Methodists, Baptists, Presbyterians, and Congregationalists, with their 
emphasis on individual toil and profound faith in the Bible. They also believed that 
the commercialism of the cities was destroying the self-suffi ciency of the farm and 
village, creating a situation of unwanted dependence. Urbanism, therefore, was the real 
sin in society, and the reform movement was simply an organization of rural interests 
striving against the wicked city and its growing dominance. 5  
  Note that although the deviance perspective can suggest how some deviance 
and crime can come into being, it fails to account for all defi nitions of crime. That 
is, some crimes may come into being through moral enterprise, and some behavior 
may become criminal when that label is applied to acts that were previously regarded 
as noncriminal; but this does not explain how or why many long-standing defi nitions 
of crimes against person and property came into being. Murder, for example, is 
proscribed in both the Old and New Testaments, and its designation as a capital 
offense appears in an early chapter of the Book of Genesis.   

 Crime and Deviance   It should further be noted that not all deviant behavior 
is criminal behavior—and conversely, not all criminal behavior is deviant behavior. 
Numerous kinds of activities receive social disapproval and may even be deemed 

Members of the WCTU (Women’s Christian Temperance Union) sing hymns at the door of the 
saloon in an effort to call public attention to the “wickedness” of drinking.

Alcoholic Beverage Consumption 

(in Gallons) per Capita of Drinking-

Age (15+) Population in Years 

Prior to National Prohibition

Source: Adapted from W. L. Rorabaugh, The Alcoholic 

Republic (New York: Oxford, 1979), 233.
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Rules are made for the obedience of 

fools and the guidance of wise men.

—sir winston churchill
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blatantly antisocial, but they are not necessarily crimes. While picking one’s nose in 
public, espousing communism or nazism, or being an alcoholic are considered devi-
ant by most Americans, these activities themselves are not criminal and are not 
treated as such. The behaviors might even be strongly disapproved of, with the devi-
ants being subject to severe ostracism by their peers—but criminal sanctions would 
not be brought to bear against them. 
  By contrast, numerous other behaviors are indeed criminal, but the participants 
are not considered called deviant. Wagering money with friends on the outcome of 
the World Series or the Super Bowl may be a violation of the criminal law in some 
jurisdictions, yet to the society at large the practice is hardly “deviant.” Similarly, many 
intimate sexual activities may violate state and local criminal laws, but within the 
context of a consenting adult relationship those activities are considered normal. 
  Finally, although the labeling perspective fails to offer a basis for a working 
defi nition of crime, it does point out how some crime comes into being and, in that 
sense, how crime can be a social construction. More important, however, it provides 
a useful perspective for understanding how people come to be labeled as deviant or 
criminal, how society may react to them, and how the process of labeling them as 
outsiders can affect their behavior. Society may react to disapproved behavior in a 
variety of ways—with disgust, anger, hate, gossip, isolation, physical punishment, 
incarceration, or even execution. Moreover, there may be signifi cant cultural differ-
ences in defi nitions of what constitutes appropriate conduct, or deviance, or crime. 
As illustrated in  Exhibit 2.3 , social and criminal responses tend to vary in different 
societies and cultures. 

Criminal behavior, or just deviant? Or is it either? The answer depends on the cultural context. 
While not a criminal act (as long as it is performed in a licensed setting by a professional), tattooing 
in the United States is often viewed as anomalous behavior. An exposed tattoo is usually considered 
socially unacceptable in a professional setting. To others, however, tattoos represent freedom of 
expression. Tattoos can also demarcate allegiance to a particular subculture, though often the 
affi liation is with a deviant group like a gang. In contrast, the people of the Marquesas Islands in 
the South Pacifi c have practiced tattooing as an integral part of their culture since the initial 
migration and settlement of the islands. Used to express their identity and personality, tattoos are a 
symbol of social status indicating wealth, strength, and power. Tattoos also symbolize the ability to 
endure pain among men, who often have their entire bodies (even the tongue!) tattooed. They also 
represent social maturation among women, who are limited to tattooing their arms, feet, hands, ears, 
and the border around their lips. Just don’t try this before applying for a job in corporate America.

The streets are safe in Philadelphia, it’s 

only the people who make them unsafe.

—frank rizzo

I think crime pays. The hours are good 

and you travel a lot.

—woody allen
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EXHIBIT 2.3 International Perspectives on Crime & Justice

Men, Women, and Marital Rights in the Muslim World

The Taliban is the militant Islamic group that 

once controlled most of Afghanistan, prior to 

its defeat by Afghan rebels and a U.S.-led mili-

tary coalition in December 2001. Before its 

downfall the Taliban received considerable in-

ternational attention, not only because of its 

extremist interpretation of Islam but also due 

to its harsh treatment of women. Under the 

Taliban rule, women were prohibited from go-

ing to school or work, earning money, or leav-

ing their homes unless accompanied by a male 

relative. Furthermore, women ran the risk of 

being beaten for not wearing the head-to-toe 

burqua, an all-enveloping garment required by 

the Taliban.

 Since the decline of the Taliban, a number of 

things have changed for the women of Afghani-

stan. Although some continue to wear the bur-

qua out of habit, tradition, or possibly fear, it is no 

longer required. In addition, women and girls can 

attend school, and many women have moved 

back into the workplace. But in the area of mari-

tal relations, the situation continues to be an 

equation of inequity.

 Under Islamic law, or Sharia, which remains 

the basis of most Afghan law, a man may take up 

to four wives, provided he meets a number of 

conditions. The fi rst wife must consent, or have a 

contagious disease, or be unable to reproduce. In 

addition, the man must be able to provide for all 

of his wives equally. By contrast, a woman may 

not take a second husband under any circum-

stances. Moreover, it is diffi cult for a woman to 

obtain a divorce.

 The outgrowth of this inequity has been the jailing of many 

women for having married a second time. In one case, a woman had 

run away with her lover from a marriage arranged by her parents. 

The parents had married her to an Afghan man living in the Nether-

lands, who also had a wife there. The woman’s father-in-law tracked 

her down, and she was confi ned to a jail in Kabul, the capital of Af-

ghanistan. In another case, a woman divorced her husband before a 

roomful of witnesses. When she later remarried and became preg-

nant, her former husband had her arrested, claiming that he had 

never given her a formal document of divorce. She is now serving a 

sentence of six years.

 Afghanistan is undergoing judicial reform, but whether the mar-

riage inequity will change is difficult to predict. Many in Afghani-

stan, as well as international observers and advisers, hope for a 

new constitution that will reflect international standards of human 

rights, including the rights of women. Fundamentalists inside the 

country want a constitution that reflects the Sharia. Because most 

Afghans are deeply rooted in their traditional culture, in all likeli-

hood the new constitution will be a compromise between interna-

tional legal norms and strict Islamic principles. Moreover, with the 

resurgence of the Taliban during the closing months of 2007, it is 

difficult to predict how this will affect the status of women in Af-

ghanistan.

Sources: M. J. Gohan, The Taliban: Ascent to Power (New York: Oxford University Press, 

2001); Larry P. Goodson, Afghanistan’s Endless War: State Failure, Regional Politics, and 

the Rise of the Taliban (Seattle: University of Washington Press, 2001); Amy Waldman, 

“The 15 Women Awaiting Justice in Kabul Prison,” The New York Times, March 16, 2003, 

sec. 4, pp. 1, 14; Terri Judd, “Women’s Lives Worse Than Ever,” The Independent 

 (London), February 25, 2008, p. 2.

An Afghan woman, imprisoned for marrying a second time, talks to a visitor through a 

hole in her cell door, while a guard (at right) looks on.
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            Crime as a Legal Construct 

   If defi nitions of crime as violations of natural law or as antisocial behavior or devi-
ance lack precision, we may need to look directly at law for a formal defi nition of 
crime. This need was best stated nearly seven decades ago by Jerome Michael and 
Mortimer J. Adler:

  The most precise and least ambiguous definition of crime is that which defines it 
as behavior which is prohibited by the criminal code. The criminal law describes 
many kinds of behavior, gives them names such as murder and arson and rape and 
burglary, and proscribes them. If crime is defined in legal terms, the only source of 
confusion is such ambiguity as may inhere in the legal definitions of specific crimes. 
It is sometimes difficult to tell whether specific conduct falls within the legal def-
inition, whether, for example, a specific homicide is murder or what degree of mur-
der, as that offense is defined by law. But even so,  the legal rules are infinitely more 
precise than moral judgments or judgments with regard to the antisocial character of con-
duct.  Moreover, there is no surer way of ascertaining what kinds of behavior are 
generally regarded as immoral or antisocial by the people of a community than by 
reference to their criminal code, for in theory, at least, the criminal code embodies 
social judgments with respect to behavior and, perhaps more often than not, fact 
conforms to theory. 6    

   The word  crime  has its roots in the Latin  crimen,  meaning “judgment, accusation, 
or offense,” and its origins are clearly legalistic. Numerous social scientists and legal 
scholars have offered defi nitions of crime within this legal perspective. The late 
Edwin H. Sutherland, perhaps the most renowned American criminologist of the 
mid-twentieth century, suggested that “the essential characteristic of crime is that it 
is behavior which is prohibited by the State and against which the State may react.” 7  
 Black’s Law Dictionary  defi nes crime as “a positive or negative act in violation of the 
penal law; an offense against the state.” 8  In the fi eld of criminal justice it is defi ned 
simply as “an act or omission prohibited by law.” 9  Yet these defi nitions, while correct, 
fail to offer the kind of precision necessary for a full understanding of the term. We 
cannot simply call crime a violation of the law, for there are numerous circumstances 
under which identical behaviors would not be classifi ed as criminal. However, lawyer 
and sociologist Paul W. Tappan has offered a defi nition of  crime  that does mark its 
major boundaries:

  Crime is an intentional act or omission in violation of criminal law (statutory and case 
law), committed without defense or justifi cation, and sanctioned by the state as a felony 
or misdemeanor. 10    

   Tappan’s defi nition is accepted as the meaning of the term  crime  throughout this 
text. It is analyzed in detail in the following sections.  

 Act or Omission   Central to the American system of law is the philosophy that 
a person cannot be punished for his or her thoughts. Thus, for there to be a crime, 
there must be an act that is legally forbidden or the omission of an act that is legally 
required. A person may wish to commit a crime, or think of committing a crime, 
but the crime does not occur until the action actually takes place. If one were to 
consider murdering someone, there would be no crime until the killing, or an attempt 
to kill, actually occurred. Moreover, one could conceivably  plan  for a long time to 
commit a crime, but, again, the crime would not come into being until the action 
actually took place.  
       By contrast, however, there are circumstances in which “planning” to commit 
a crime is a criminal act in and of itself.  Conspiracy  is concert (collaboration) in 
criminal purpose, and it must involve two or more people. Perhaps the best-known 
case of conspiracy was related to the Leopold and Loeb killing of 14-year-old 
Robert Franks in 1924. Nathan F. Leopold, Jr., was a graduate of the University 
of Chicago and the son of a multimillionaire shipping magnate; Richard A. Loeb 
was a University of Michigan graduate and the son of Sears, Roebuck and 

There’s Actually a Law 

Against That . . . ?

The truth is invariably far more entertaining 

than fi ction, as evidenced by these actual 

laws on the Florida legal books:

• Unmarried women are prohibited from 

parachuting on Sunday.

• It is illegal to skateboard without a 

license.

• It’s an offense to shower naked. ❚

Crime is only a left-handed form of 

human endeavor.

—from john huston´s 

asphalt jungle, 1950
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 Company’s vice president, Albert A. Loeb. Leopold and Loeb had structured what 
they felt would be the perfect crime—the kidnapping, ransoming, and killing of 
an innocent youth. Their planning extended over many weeks and involved renting 
a car; opening a bank account for the ransom money; riding trains to the tentative 
ransom site; purchasing rope, a chisel, and hydrochloric acid with which they 
would garrote, stab, and mutilate their victim; gathering rags with which they 
would bind and gag the victim; selecting wading boots to be worn in the swamp 
where they would leave the victim’s body; preparing a ransom note; and discussing 
potential victims. Because of these actions, Leopold and Loeb were guilty of con-
spiracy to commit crime.  Leopold and Loeb’s agreement to murder, combined with 
their extensive preparations, constituted a criminal act. When they selected Robert 
Franks as their victim, and then abducted and murdered him, their crimes advanced 
from a conspiracy stage to include kidnapping and homicide. 11  In a related context, 
people become  parties to crime  when they assist, aid and abet (help), incite, or 
otherwise encourage others to commit crimes. More specifi cally, an  abettor  is one 
who, with the requisite criminal intent, encourages, promotes, instigates, or stands 
by to assist the perpetrator of a crime. An  accessory   before   the fact  is an indi-
vidual who abets a crime but is not present when the crime is committed. By 
contrast, an  accessory   after   the fact  is one who, knowing that a felony has been 
committed, receives, relieves, comforts, or assists the perpetrator to hinder appre-
hension or conviction. 
  Failure to act in a particular case can also be a crime if there is some legal duty 
to act. To illustrate, let us fi rst consider the case of  People  v.  Beardsley,  12  in which a 
legal duty to act was absent. This case involved a man who spent a weekend with 
his mistress. After a serious argument, the woman took an overdose of narcotics and 
the man made no attempt to obtain medical help to save her life. His failure to 
assist her did  not  constitute a crime. Although he may have had a moral obligation 
to help her, he had no legal duty to do so. There was no contractual relationship 
such as might exist between parents and a day care center or between a patient and 
a hospital; there was no status relationship that imposed a legal duty such as that 
between husband and wife; and there was no legal statute imposing a legal duty on 
the man. 
  In contrast to  Beardsley,  in 1988 the California Supreme Court upheld convic-
tions of manslaughter and felony child endangerment for a woman who used prayer 
in lieu of medical attention in treating her 4-year-old, who was suffering from 
meningitis and eventually died. 13  The defendant argued that the use of medicine 
violated her religious beliefs. The court countered that parents may not martyr their 
children for the sake of their personal religious beliefs. 
  Less complex instances of failures to act that constitute crime can be found 
under misprision of felony statutes.  Misprision of felony  refers to the offense of 
concealing a felony committed by another person, even if the party to the conceal-
ment did not take part in the planning or execution of the felony. 14  Thus, if an 
individual overhears a group discussing their participation in a recent bank robbery, 
that person would be guilty of misprision of felony if he or she failed to report the 
conversation to the authorities. 

       Criminal Intent   For an act or omission to be a crime, the law requires the 
presence of criminal intent, or  mens rea —from the Latin for “guilty mind.” The 
concept of  mens rea  is based on the assumption that people have the capacity to 
control their behavior and to choose between alternative courses of conduct. Thus, 
the notion of criminal intent suggests that the person is aware of what is right and 
wrong under the law and intends to violate the law, as contrasted with the retarded, 
the mentally ill, or the young, who may not be capable of full use of reason. 
  Most legal commentaries divide  mens rea  into two basic types of intent: specifi c 
and general.  Specifi c intent  is present when the circumstances of the crime show that 
the offender must have consciously desired the prohibited result. Similarly, the 
crime of burglary refl ects the notion of specifi c intent. Burglary involves two broad 

“It shows nobody is above the law.”

—former u.s. attorney kevin 

ryan, on the indictment of 

barry bonds, baseball´s career 

home run leader, on charges 

that he lied to a grand jury 

about performance-enhancing 

drugs.
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elements: entry into the dwelling of another and the intention to commit a crime 
(usually a theft) therein. The burglar manifests specifi c intent because he or she 
consciously desires the prohibited result—theft. 
  By contrast, consider the case of a man outraged by his neighbor’s barking dog. He 
expresses his disapproval by warning the neighbor that if the dog is not quieted, he will 
shoot the animal. When the threat is ignored and the dog continues to bark, the angry 
man fi res three shots through his neighbor’s window, intending to kill the dog. Instead, 
one of the bullets kills his neighbor. Although specifi c intent is not present in this case, 
general intent is.  General intent  refers to conscious wrongdoing from which a prohibited 
result follows, even in the absence of a desire for that particular result. Or more spe-
cifi cally, general criminal intent involves the conscious and intentional commission of a 
crime when the specifi c result of that crime was not necessarily intended. 
  Although criminal intent, whether specifi c or general, is necessary for an act to 
be considered a crime, there are some exceptions to this rule of law. Under the 
doctrine of  vicarious liability  (referred to in some jurisdictions as  respondent supe-
rior ), liability can be imposed on an employer for certain illegal acts committed by 
employees during the course and scope of their employment. This doctrine is gener-
ally directed at the protection of the public health. For example, the sale of cigarettes 
to minors by a clerk in a drug or convenience store can result in criminal fi nes for 
the store’s manager and/or owner. 15    

 Violation of Criminal Law   For an act or its omission to be a crime, not only 
must there be criminal intent, but the behavior must be in violation of the criminal 
law.  Criminal law,  as opposed to noncriminal or civil law, is the branch of jurispru-
dence that deals with offenses committed against the safety and order of the state. 
As such, criminal law relates to actions that are considered so dangerous, or poten-
tially so, that they threaten the welfare of society as a whole. This is why in crimi-
nal cases it is the government that brings the action against the accused.  Civil law,  
by contrast, is the body of principles that determine private rights and liabilities. In 
these cases, one individual or organization brings an action against another—a  plain-
tiff  versus a  defendant —as opposed to the government bringing an action against an 
accused person. More specifi cally, civil law is structured to regulate the balance of 
rights between individuals or organizations; it involves such areas as divorce, child 
support, contracts, and property rights. Civil law also includes  torts,  civil wrongs for 
which the law provides redress. 
  There are three basic types of criminal law: statutory law, case law, and common 
law.  Statutory law  consists of laws or statutes enacted by legislatures. Each state has a 
statutory criminal code, as does the federal government. The laws that defi ne the bound-
aries of such offenses as homicide, rape, burglary, robbery, and larceny are generally 
statutory in nature. By contrast,  case law  is law that results from court interpretations 
of statutory law or from court decisions in cases in which rules have not been fully 
codifi ed or have been found to be vague or in error. A classic example of case law is the 
Supreme Court decision involving  Robinson   v.   California,  16  which overturned Robinson’s 
conviction as a narcotics addict under a section of the California Health and Safety Code. 
The California law under which Robinson was convicted read as follows:

  No person shall use, or be under the infl uence, or be addicted to the use of narcotics, 
except when administered by or under the direction of a person licensed by the State to 
prescribe and administer narcotics. It shall be the burden of the defense to show that it 
comes within the exception. Any person convicted of violating any provision of this sec-
tion is guilty of a misdemeanor and shall be sentenced to serve a term of not less than 
90 days nor more than one year in the county jail.   

 Robinson had been convicted after a jury trial in the Municipal Court of Los Ange-
les. The arresting offi cer testifi ed that he had observed scar tissue, discoloration, and 
what appeared to be needle marks on the inside of the defendant’s left arm and that 
the defendant had admitted to occasional use of narcotics. Under the California law, 
the use of narcotics was considered a status or condition, not an act; it was a 
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 continuing offense that could subject the offender to arrest at any time before he or 
she “reformed.”  
         Robinson was convicted of the offense charged. He then took his case to the 
Appellate Department of the Los Angeles County Superior Court, where the con-
viction was  affi rmed  (accepted by the court). Upon appeal to the U.S. Supreme 
Court, the decision was reversed on the grounds that status offenses such as “being 
addicted to the use of narcotics” were unconstitutional and that imprisonment for 
such an offense was cruel and unusual punishment in violation of the Eighth Amend-
ment to the Constitution. Thus, the court’s ruling in  Robinson  v.  California  represents 
case law in that it defi ned narcotics addiction as a status that was no longer punish-
able under the law. 
   Common law  refers to customs, traditions, judicial decisions, and other materi-
als that guide courts in decision making but have not been enacted by legislatures 
or embodied in the Constitution. Among the more familiar aspects of common law 
are the rights set forth in the Declaration of Independence and other doctrines 
protecting life, liberty, and property.   

 Defense or Justifi cation   For an act (or the omission thereof ) to be a crime, it 
must not only be intentional and in violation of the criminal law but also be com-
mitted without defense or justifi cation.  Defense  is a broad term that can refer to 
any number of situations that would serve to mitigate guilt in a criminal offense. 
The most common defenses are insanity, mistake of fact, mistake of law, duress and 
consent, consent of the victim, entrapment, and justifi cation. 
   Insanity  is any unsoundness of mind, madness, mental alienation, or want of 
reason, memory, and intelligence that prevents an individual from comprehending 
the nature and consequences of his or her acts or from distinguishing between right 
and wrong conduct. Insanity is a legal concept rather than a medical one. It is also 
a complex legal issue. A few jurisdictions recognize that some defendants can be 
partially insane with respect to the circumstances surrounding the commission of a 
crime but sane as to other matters. 
  The cornerstone of the insanity defense emerged from the 1843 case of Daniel 
M’Naghten, who had killed the secretary to Sir Robert Peel. At his trial, heard before 
the British House of Lords, he claimed that at the time he committed the act he 
had not been of a sound state of mind. From this came the  M’Naghten Rule —the 
“right-or-wrong” test of criminal responsibility—which states:

  If the accused was possessed of suffi cient understanding when he committed the crimi-
nal act to know what he was doing and to know that it was wrong, he is responsible 
therefore, but if he did not know the nature and quality of the act or did know what he 
was doing but did not know that it was wrong, he is not responsible. 17    

 The M’Naghten test has been severely criticized on the grounds that it is arbitrary 
and applies to only a small percentage of people who are actually mentally ill. In 1954 
the U.S. Court of Appeals for the District of Columbia broadened the M’Naghten 
Rule, creating what has become known as the  Durham Rule.  In  Durham  v.  United 
States,  18  the court held that an accused person is not criminally responsible if he or 
she suffers from a diseased or defective mental condition at the time the unlawful act 
is committed. This rule has also been criticized, but on opposite grounds from 
M’Naghten. Critics claim that it is far too broad and places too much power in the 
hands of psychiatrists and juries in determining the presence or absence of insanity. 
  In actuality, the defense of “not guilty by reason of insanity” has been debated 
for generations. The verdict fi nds the defendant incapable of forming the necessary 
 mens rea  (intent) to commit the crime, resulting in a sentence of psychiatric treat-
ment. Critics argue that time spent in mental institutions by defendants who are 
acquitted on insanity pleas is generally less than time served by other defendants 
who are sent to prison for similar crimes. Supporters of the insanity defense claim 
that it is morally unjust to convict and punish an individual who acted with an 
unsound mind. 
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Pol Pot
The leader of the brutal Khmer Rouge over-
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ple in Cambodia and insisted, “My con-

science is clear.”
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  Few students today will remember John W. Hinckley, Jr., who was accused of 
shooting President Ronald Reagan in 1981. Hinckley’s acquittal on grounds of 
insanity rekindled the controversy over the insanity defense. Many people lost con-
fi dence in the criminal justice system because it was unable to punish a man who 
admitted trying to assassinate the president of the United States. There were calls 
for reform and even for abolition of the insanity defense. 19  
  In the aftermath of the Hinckley verdict, four states (Montana, Idaho, Utah, 
and Kansas) have omitted the insanity defense and instead allow mental conditions 
to be used as a mitigating factor. 20  Seven other states have opted for verdicts of 
“guilty but mentally ill” or “guilty but insane.” 21  The intent of these rulings is to 
ensure that the defendant not only undergoes psychiatric treatment but also serves 
as much time in prison as a person without mental illness who is convicted of a 
similar crime. Moreover, the U.S. Supreme Court’s decision in  Jones  v.  United States  22  
(1983) held that persons found not guilty of crimes by reason of insanity may be 
confi ned to mental hospitals for a longer time than they would have spent in prison 
if convicted—a ruling that applied to John W. Hinckley, Jr. 
  Yet despite the new state statutes and the ruling in  Jones,  the insanity defense 
has actually been expanded in the post-Hinckley era. A number of Vietnam veterans 
suffering from the disorientation and fl ashbacks associated with posttraumatic stress 
disorder (PTSD) have successfully argued that the intense reliving of their war 
experiences destroyed their ability to distinguish between right and wrong. The 
PTSD insanity defense has been used to acquit veterans accused of homicide, armed 
robberies, and drug law violations. 
  The problem with the insanity defense is that  insanity  is a legal, not a medical, 
term. Moreover, there is little agreement on the actual meaning of the word. Con-
ventional wisdom suggests that the use of the insanity defense is widespread and 
that many clever and willful murderers have avoided death sentences through pleas 
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of guilty by reason of insanity. For a discussion of this issue, see the “Critical Think-
ing in Criminal Justice” section at the end of this chapter. 
   Mistake of fact  is any erroneous understanding of fact or circumstance resulting 
in some act that would not otherwise have been undertaken. Mistake of fact becomes 
a defense when an individual commits a prohibited act in good faith and with a 
reasonable belief that certain facts are correct, which, if they were indeed accurate, 
would have made the act innocent. Further, the mistake must be an honest one and 
not the result of negligence or poor deliberation. 
  For example, if Smith walks away with Jones’s suitcase thinking that it is his 
own, Smith’s defense would be that he was operating under a mistake of fact because 
both parties had identical luggage. Such a mistake precludes Smith from having 
criminal intent. As a result, he has a defense against a conviction for larceny. Mistake 
of fact has been used as a defense in cases of statutory rape—that is, sexual inter-
course with a person under a certain age (usually 16 or 18) despite his or her consent. 
Although a defendant may claim that his or her underage sexual partner “looked 
older,” the courts are decidedly mixed in their acceptance of this defense. 23  
   Mistake of law  is any want of knowledge or acquaintance with the laws of the 
land insofar as they apply to the act, relation, duty, or matter under consideration. 
The old cliché that “ignorance of the law is no excuse” suggests that mistake of law 
is no defense against prosecution for such a crime. Indeed, simple ignorance of 
forbidden behavior is not usually an acceptable defense; all persons are assumed to 
have knowledge of the law. This is true for both citizens and foreign nationals. For 
example, if a British woman were to take a motor tour of the United States and 
unwittingly drive on the left side of the road, as is the law in her native land, her 
ignorance would not serve as a defense against a U.S. traffi c violation. Similarly, in 
many jurisdictions it is a crime to fail to come to the aid of a police offi cer when 
so ordered and if the request is not hazardous to the citizen. This law is not well 
known to most citizens. Nevertheless, should an individual fail to comply with such 
an order on the basis of ignorance, his or her lack of knowledge of the law would 
not be an adequate defense against the crime. In contrast, however, as the Supreme 
Court ruled in  Lambert   v.   California,  24  ignorance of the law may be a defense 
against crime if the law has not been made reasonably well known. 25  
   Duress and consent  refers to any unlawful constraints exercised on an individual 
forcing him or her to consent to committing some act that would not have been 
done otherwise. Whereas duress implies that one is not acting out of free will, the 
American system of law emphasizes both criminal intent and responsibility. A typ-
ical example of duress and consent is often portrayed in television and movie themes. 
The local bank offi cial is forced to aid the thieves in a bank robbery while his fam-
ily members are held captive by a second group of bandits. If the banker fails to 
cooperate, his family will be harmed. In this case duress and consent is a legal 
defense against crime, since there is no criminal intent and since the rule includes 
injuries, threats, and restraints exercised not only against the individual but against 
his or her parent, child, or spouse as well. However, such threats or restraints must 
be against a person (as opposed to property), and they must be immediate (not 
future). Had the bank offi cial been threatened with the slaying of his family at some 
future date, there would be no immediate and imposing threat. Similarly, if the threat 
was to destroy his house, the notion of duress would be a poor defense. 
   Consent of the victim  is any voluntary yielding of the will of the victim causing 
him or her to agree to the act of the offending party. This defense has several ele-
ments. First, the victim must be capable of giving consent. Thus, this rule excludes 
any consent offered by the mentally ill, the retarded, or persons below the age of 
reason. Second, the offense must be a “consentable” crime. Murder is considered to 
be a  nonconsentable  crime, as is statutory rape. Moreover, there are offenses, such as 
disorderly conduct, for which no consent can generally be given. Third, the consent 
cannot be obtained by fraud. For example, should an auto mechanic suggest to a 
customer that the car’s transmission must be fully replaced when in fact only a small 
bolt requires tightening, the victim’s consent to have it replaced is not a legal defense. 
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Fourth, the person giving consent must have the authority to do so. Although one 
party may have the right to give consent to have his or her property taken, such 
authority cannot be applied to the property of another party. 
   Entrapment  is the inducement of an individual to commit a crime not previ-
ously contemplated by him or her, undertaken for the sole purpose of instituting a 
criminal prosecution against the offender. Cases of entrapment occur when police 
offi cers, or civilians acting at their behest, induce a person to commit a crime that 
he or she would not have otherwise undertaken. 
   Inducement  is the key word in the entrapment defense. It refers to the fact that 
the accused had no intention of committing the crime until persuaded to do so by 
the police offi cer. Should Offi cer Jones approach Smith, convince him to rob Brown, 
and then arrest Smith after the crime has been committed, the defense of police 
entrapment would be available. Similarly, in some jurisdictions, if a vice squad offi -
cer in plain clothes offers a female prostitute money in return for sexual favors and 
then arrests her after their encounter, entrapment might be an available defense. 
Even though the accused is a prostitute by profession, the case could be one of 
entrapment since the particular offense for which she was arrested occurred only 
because of police inducement. 
  In recent years, the entrapment defense has been weakened by court decisions 
that have considered the offender’s “predisposition” to commit a crime. In the 1976 
case of  Hampton  v.  United States,  26  the Supreme Court ruled that it was not entrap-
ment for an undercover agent to supply illicit drugs to a suspected dealer and then 
for another agent to act as a buyer when there was reason to believe that the suspect 
was inclined, or “predisposed,” to commit the crime anyway. What makes this case 
different from that of the prostitute is the legality of the behavior in question. 
Sexual intercourse is generally legal, regardless of whether one’s partner is a prosti-
tute. What constituted the crime was acceptance of money for the sexual act, and 
what constituted entrapment was the plainclothes offi cer’s offer of money. In con-
trast, Hampton’s dealing in illicit drugs was illegal; it was not the undercover agent’s 
inducement that made the behavior illegal. Moreover, in contrast to the case of 
Offi cer Jones convincing Smith to rob Brown, Hampton was reputedly a drug dealer 
while Smith was not a robber by trade. 
   Justifi cation  is any just cause or excuse for the commission of an act that would 
otherwise be a crime. The notion of justifi cation as a defense against crime typically 
involves the use of force or violence in protecting one’s person or property or those 
of others, in preventing crime, or in apprehending offenders.  Justifi able homicide  
includes cases of death resulting from legal demands—the execution of a duly con-
demned prisoner, the killing of a fl eeing inmate by a prison guard, or the shooting 
of an armed robber by a police offi cer.  Excusable homicide  includes cases of death 
from accidents or misfortunes that may occur during some lawful act. Self-defense 
or the defense of some other individual can be viewed as either a justifi able or an 
excusable act, depending on the circumstances of the particular case. 
  Some jurisdictions have particular statutes that may extend the boundaries of 
justifi able cause or excuse. Until 1974, for example, a Texas law defi ned as justifi able 
homicide a husband’s shooting and killing of his wife’s lover if he found them in 
the midst of the act of adultery. The law specifi ed, however, that the actual shooting 
had to occur before the couple separated and that the husband must not have been 
a party to, or approved of, the adulterous connection. (Interestingly, this statute did 
not extend to women who found their husbands engaging in adultery.) 
  There are many kinds of defenses that are not allowed by the courts in most 
instances. For example, although the First Amendment to the Constitution guaran-
tees religious freedom,  religious practices  that violate criminal law generally cannot be 
used to justify or excuse criminal conduct. Similarly, if a given law typically is not 
enforced, this does not justify the violation of that law.  Ethnic custom  is another 
defense that courts generally do not accept, as in the case of Lee and Neng Vue of 
South Dakota, who tried to argue that the raw opium they were carrying was cus-
tomarily used for medicinal purposes. 27  Finally, many people have attempted to use 
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Police Entrapment

If a cop comes up to a prostitute and en-

gages in vague generalities or responses to 

her leads, this is not entrapment. The sce-

nario might go something like this:

He:  Hi.

She: Hi, wanna party?

He:  Sure. What’s the tariff, and what do 

you do?

She:  Fifty dollars for a blow job.

This is a perfectly legitimate vignette for a 

legal arrest. The twist on this exchange 

would be:

He: Hi.

She: Hi.

He:  I’m willing to give you $50 for a blow 

job, how about it?

She: Sure.

Because the offi cer initiated the action, . . . 

the arrest, if made, would be illegal.

Source: Former Minneapolis police chief, Anthony 
Bouza. ❚

States with expanded victim’s rights on 
the use of lethal force in self-defense
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 intoxication  as a defense, claiming that while under the infl uence of alcohol or drugs 
they were not in control of their behavior and therefore were not criminally respon-
sible. However, most jurisdictions make a distinction between voluntary and invol-
untary intoxication. Voluntary intoxication is not a defense under most circum-
stances. In cases of involuntary intoxication, however, in which liquor or drugs are 
forced upon an individual, a reasonable defense can be mounted, depending on the 
defendant’s “degree of intoxication” at the time of the criminal act.  
           The “little green man” murder case in Texas represents an interesting example 
of what has been called the  involuntary intoxication defense.  When pulled over by 
the police, the defendant claimed that his friend had forced him to swallow a  letter-
size sheet of LSD. Later that night, during a hallucinogenic blackout, he allegedly 
stabbed his mother’s lover to death. The last thing that he remembered when wak-
ing up the next morning was a little green man in the freezer taunting him. He was 
acquitted. 28  In contrast, a defendant was charged with attempting to kill his girl-
friend and kidnapping her son. He claimed that PCP had been spilled on his head 
from the upstairs balcony of his motel room and that his “PCP mind” rendered him 
unaware of his behavior. In light of his girlfriend’s testimony that he spilled PCP 
on himself while dipping a cigarette in the drug, he was convicted and sentenced to 
two life terms. 29  
  In keeping with drug-related defenses, in 2002 the  duress defense  was used by 
two illegal Mexican fi eld workers in the case of  United States  v.  Viayra.  30  The work-
ers had been taken into custody after being found sleeping near guns on an isolated 
marijuana farm in the Mendocino National Forest. The defense maintained that the 
workers had been held on the farm under conditions of duress, which should have 
cleared them of responsibility. A jury rejected the defense and convicted the men, 
but the decision was later reversed by a U.S. district judge. However, the decision 
was reversed yet again by a federal appellate court in April 2004. The two men were 
ultimately sentenced to 10 years in prison, the mandatory minimum for a conviction 
involving more than 1,000 marijuana plants. 31  
  A wide variety of other innovative defenses have been used on behalf of defen-
dants in criminal trials. For example, the  gay panic defense  attempts to win over the 
emotions of jurors by portraying the victim as a sexual predator. While this defense 
successfully lessened the severity of charges in several cases during the 1960s and 
1970s, recent attempts have yielded mixed results. For example, in 1999 the defense 
team of Aaron McKinney, one of the accused killers of the University of Wyoming 
student Matthew Shepard, wanted to use the gay panic defense. The attorneys 
argued that their client had “snapped” during a drug-induced rage triggered by 
memories of a childhood sexual assault and by a “confusing” sexual experience with 
his cousin at age 15. However, the judge barred use of the defense, and McKinney 
was ultimately convicted of fi rst-degree felony murder. 32  
          Cases involving “road rage,” acts of harassment or violence that occur while 
driving, have become more common in the courts in recent years. Charges related 
to road rage can range from simple assault, to assault with a deadly weapon, to 
murder. On a few occasions the  road rage defense  has worked to assuage the severity 
of the charges, although in many others defendants have been sentenced to life in 
prison. 33  There has also been the recently proposed  bladder defense.  The defense 
attempts to clear drivers charged with DUI or DWI on the basis of how often they 
need to urinate. According to the argument, since the consumption of alcohol pro-
duces the need to frequently urinate, the defendant should have to use the restroom 
several times during the course of the arrest and booking process. However, if the 
defendant never uses the restroom during this time period, this demonstrates that 
he or she did not consume a large quantity of alcohol. Therefore, any breath test 
registering above the legal limit should be invalidated. 34  
  Most recently, there has been the  grand theft auto defense,  named for a video 
game that prosecutors claim as the cause for an Alabama teenager’s rampage that 
left two police offi cers and a dispatcher dead. The extremely violent and popular 
game, in which players earn points for stealing cars and killing police offi cers, was 

In a case that drew worldwide attention 
and demands for tougher hate-crime 
laws, Matthew Shepard was kidnapped, 
pistol-whipped, robbed, and left tied to a 
fence in the bitter cold outside of 
Laramie, Wyoming, in October 1998. 
The 21-year-old gay college student died 
fi ve days later due to massive head 
injuries. Russell Henderson and Aaron 
McKinney, both 21 at the time, are each 
serving two life sentences for their roles 
in the crime.
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illegally sold to the underage youth. The victims’ families fi led suit against Take 2 
Interactive, the maker of the game; the retailers that sold it; and PlayStation, which 
manufactures the console. Take 2 issued a statement denying any link between its 
product and the murders, even though the boy reportedly told police after his arrest: 
“Life is a video game. You’ve got to die sometime.” 35  
  On occasion,  medical necessity  has been accepted as a defense in cases of mari-
juana possession. Advocates of the medical use of marijuana say that the drug is 
effective in combating the nausea associated with cancer chemotherapy and AIDS 
wasting syndrome. And on this behalf, in 2001 a California state court acquitted a 
man who offered the medical necessity defense to a charge of cultivating 850 mar-
ijuana plants. 36  In 2001, in  United States  v.  Oakland Cannabis Buyers’ Cooperative,  37  
the U.S. Supreme Court ruled against the medical necessity defense. The High 
Court’s ruling was quite narrow, however, and did not overturn state laws in Alaska, 
Arizona, Colorado, Oregon, California, Nevada, and Maine giving patients access 
to marijuana. 
  Other health-related defenses, particularly relating to mental health, have come 
before the courts as well. For example, an Illinois woman was spared from prison 
because of the  shopping addict  defense. Her lawyers argued that she suffered from 
“diminished mental capacity” and used shopping to “self-medicate” her depression. 
For embezzling $241,061 from her former employer to support her shopping com-
pulsion, she was sentenced to probation and a number of other conditions, a sentence 
allowing her to continue psychotherapy sessions. 38  
  Some health-related defenses are gender-specifi c, essentially defending a woman’s 
crime on the basis of her mental state during times of hormonal fl uctuation. For 
example, some courts have accepted the  PMS defense  (premenstrual syndrome defense) 
for generations. 39  Additionally, there has been the  postpartum depression defense,  which 
made national headlines during the trial of Andrea Yates (see  Exhibit 2.4 ). 

   Law Sanctioned by the State   The maxim  nullum crimen sine poena  (no crime 
without punishment) dictates that a law must be written, that persons cannot be 
tried for acts that are not crimes in law, and that persons cannot be punished for 
acts for which the state provides no penalty. This clearly is necessary for the pres-
ervation of social order. If a legal system had no written law,  any  act could poten-
tially be construed as a crime at the whim of the court or the state, resulting in a 
situation of tyranny. Moreover, if certain types of behavior were defi ned as crimes 
but there were no penalties for engaging in them, people would have little respect 
for the law and the society would be characterized by high levels of  anomie  or 
normlessness. American law therefore consists of written codes describing the var-
ious prohibited forms of behavior and the range of punishments that would occur 
for their commission. 
  The law must be specifi c, however, for there are many acts that, depending on 
the circumstances, may or may not be crimes. The act of sexual intercourse, for 
example, describes any number of situations, including adultery, fornication, forcible 
and statutory rape, seduction, and incest. Sexual intercourse is also a normal, lawful 
act between mates. However, even as a lawful act it might be called obscenity, por-
nography, indecent exposure, or disorderly conduct, depending on the place where 
it occurs. Further, at one time the ethnicity of each partner might have been con-
sidered, and it could have been called  miscegenation  (marriage involving people of 
different races), which was a crime. Thus, the law must be specifi c as to which sex 
acts are prohibited and between whom, where, and under what circumstances they 
may or may not occur. 
  Also signifi cant in American criminal law is the doctrine that only the offender 
can be punished. This rule has its roots in the Old Testament doctrine that “every 
man shall be put to death for his own sin.” However, there are a variety of situations 
in which this rule may not necessarily apply. Recall, for example, the doctrine of 
vicarious liability, which says that an employer can be held responsible for certain 
crimes of his employees.   
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EXHIBIT 2.4 Gender Perspectives on Crime and Justice

Postpartum Depression and the Insanity Defense: The Trial of Andrea Yates 
by Jennifer Syvertsen

Research suggests that women all over the world often experience 

feelings of unhappiness during the fi rst several days after childbirth. 

While most of the time these feelings are temporary, about 10 percent 

of new mothers develop a more severe condition called postpartum 

depression. Postpartum depression creates intense feelings of sad-

ness, fear, anxiety, and rage, often to the point that the normal course 

of daily life becomes too much to bear. The most serious form of the 

syndrome is postpartum psychosis, which affects about 1 in every 

1,000 new mothers. Patients suffer from paranoia and mood shifts, or 

even hallucinations and delusions. Since postpartum depression de-

velops from a combination of hormonal, mental, and cultural factors, 

the condition manifests differently among women. Some women 

claim it has driven them to murder their own children.

 Legal cases in which postpartum depression is used as the basis of 

an insanity defense to murder center around childbirth’s effects on a 

woman’s mental health and the link between her mental health status 

and the legal criteria needed to establish “insanity.” Many European 

countries automatically take postpartum depression into account and 

treat the murder of children by their mothers as the equivalent of 

manslaughter, a lesser charge than murder. The U.S. criminal justice 

system, on the other hand, is seldom as consistent or lenient.

 Perhaps the most notorious postpartum depression case is that of 

Andrea Yates, the suburban Houston housewife who in 2001 drowned 

her fi ve children in a bathtub and then lined up their dead bodies next 

to each other in bed. Although Andrea suffered a long history of psy-

chotic postpartum depression, her husband insisted on having more 

children, even against the advice of the fi rst psychiatrist to treat her. 

The Yates family’s lifestyle was guided by a small fundamentalist 

Christian sect, and Andrea’s husband, Rusty, was in charge of all 

household decisions. The children were home-schooled, and she rarely 

had the opportunity to interact with others in public.

 In the end, she was convinced that her children were possessed by the 

devil and that killing them would save their souls. However, the notoriously 

conservative Harris County jury rejected her insanity defense, instead con-

victing her of capital murder and sentencing her to life in prison.

 Based on the M’Naghten Rule, the Texas insanity defense does not take 

into consideration illnesses that impair the mental state, like postpartum 

depression. Therefore, Yates’ lawyers needed to prove not only that she 

suffered from a mental illness (that was not the issue) but also that she did 

not know her conduct was wrong. Prosecutors instead carefully constructed 

the image that Yates knew exactly what she was doing based on the me-

thodical execution of her preconceived plan (she often imagined how she 

would go about drowning her children) and that she knew her actions were 

wrong, as evidenced by her phone call to police after the murders.

 But the First Texas Court of Appeals overturned the convictions in 

January 2005 after discovering errors in the testimony of a key wit-

ness for the prosecution that might have infl uenced the jury. Specifi -

cally, forensic psychiatrist Park Dietz told jurors that Yates might have 

patterned the murders after an episode of Law & Order in which a 

mother who drowned her children was found not guilty by reason of 

insanity. As it turns out, the episode never aired, and at least one juror 

has said that Dietz’s testimony helped sway his decision to convict. 

Prosecutors have appealed, and the request is still pending.

 In the meantime, Andrea remains at the Skyview Unit, a psychiatric 

prison in Rusk, Texas. At times, she has appeared incoherent, shaking, and 

delusional; her attorney has described her mental state as “blackness,” 

and she was at one point convinced that her children were still alive. Fur-

thermore, Rusty divorced her in 2005, saying that the marriage had be-

come “insupportable.” When Andrea stabilized enough to understand 

what was going on, she made two specifi c  requests in the marriage set-

tlement agreement: a rocking chair that held sentimental value to her and 

a burial plot in the cemetery next to the graves of her children.

Sources: American College of Obstetricians and Gynecologists, “Postpartum depression,” 

http://www.acog.org/; Paul Burka, “It’s Crazy: Andrea Yates and the Insanity of the Insan-

ity Defense,” Texas Monthly, July 2002, 8; Christopher Caldwell, “Insanity on Trial: Andrea 

Yates Was Insane and Everybody Knew It,” The Weekly Standard 7, 27 (2002), 14; V. 

Dobson, “The Science of Infanticide and Mental Illness,” Psychology of Public Policy and 

Law 6, 4 (2000), 1098–1112; M.R. Oates et al., “Postnatal Depression Across Countries 

and Cultures: A Qualitative Study,” British Journal of Psychiatry 184, Suppl. 6: S10–S16; 

The Independent, March 14, 2002, 1; Star Tribune, August 7, 2003, A1; The San Fran-

cisco Chronicle, March 17, 2002, A6; The Houston Chronicle, July 21, 2004, A1; The 

Houston Chronicle, January 13, 2005; The Houston Chronicle, January 22, 2005; The 

Houston Chronicle, March 18, 2005.

Andrea Yates after her arraignment in a Houston, Texas, court.
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 Felonies and Misdemeanors   Crimes have been classifi ed in many ways. One 
distinction is between  mala in se  and  mala prohibita  offenses. Acts are considered to be 
 mala in se  when they are inherently evil—immoral in their nature and injurious in their 
consequences. Such acts include murder, rape, and theft.  Mala prohibita  crimes are those 
that may not necessarily be wrong in themselves but are wrong simply because they have 
been prohibited by statute. Moral turpitude—that is, depravity or baseness of conduct—
is the basis for the distinction between these two types of crime, but since attitudes 
regarding moral turpitude tend to vary from one jurisdiction to the next, the distinction 
that is almost universally used instead is that between felonies and misdemeanors. 
  Historically, under common law, felonies were crimes that were punishable by 
death or forfeiture of property. They included such offenses as murder, rape, theft, 
arson, and robbery. Misdemeanors were considered less morally reprehensible than 
felonies. The current distinction between the two types of offenses is similar. In most 
jurisdictions,  felonies  are serious crimes that are punishable by death or by imprison-
ment (usually for one year or longer) in a federal or state penitentiary.  Misdemean-

ors  are minor offenses that are generally punishable by no more than a $1,000 fi ne 
and/or one year of imprisonment, typically in a local jail. The felony-misdemeanor 
classifi cation goes beyond the  mala in se–mala prohibita  distinction, since a number 
of felonies do not refl ect moral turpitude. For example, the crimes of wiretapping, 
carrying a concealed deadly weapon, or possession of forgery instruments are felonies 
in some jurisdictions in spite of the perpetrator’s lack of moral turpitude. 
  In the legal codes of most jurisdictions, felonies and misdemeanors encompass 
the boundaries of what is defi ned as crime. In a few states, however, there is a third 
category. This category has resulted from the redefi nition of certain offenses as less 
serious than misdemeanors; such offenses are generally referred to as  violations.  In 
the New York Penal Law, for example, “violation” means an offense for which a 
sentence to a term of imprisonment in excess of 15 days cannot be imposed. 40  
Included in this category are such minor offenses as disorderly conduct, loitering, 
public intoxication, and patronizing a prostitute.

         Criminal Law  

   Sir Frederick Pollock and F. W. Maitland have commented that “law may be taken . . . 
to be the sum of the rules administered by the courts of justice.” 41  Another legal 
scholar, Sir James Fitzjames Stephen, believes that law is “a system of commands 
addressed by the sovereign of the state to his subjects, imposing duties and enforced 
by punishments.” 42  There have been numerous attempts to frame philosophical 
defi nitions of law, but few have been widely accepted. Efforts to produce pragmatic 
defi nitions have been even more numerous. These defi nitions generally describe law 
as a body of rules for human conduct that the courts recognize and enforce. 
    The origins of law likely date from before the beginning of recorded history. It 
would be safe to assume, however, that even the crudest forms of primitive social 
organization needed some regulation, and law quickly evolved to fi ll that need. 
    Since the beginnings of civilization a number of distinct legal systems have emerged, 
including the Egyptian, Mesopotamian, Chinese, Hindu, Hebrew, Greek, Roman, Celtic, 
Germanic, Catholic church (canon), Japanese, Islamic, Slavic, Romanesque, and Anglican 
systems. 43  The earliest of these was the Egyptian, dating from about 4000  BC , followed 
by the Mesopotamian in 3500  BC  and the Chinese in 3000  BC.  U.S. law is comparatively 
recent; it draws from Greek, Roman, and Catholic church law but has its major roots in 
the Anglican or English common law. Other sources of U.S. law include the state and 
federal constitutions, statutory law, and the regulations of administrative  agencies.  

 Common Law 

 The history of common law can be traced to eleventh-century England, when the 
existing collection of rules, customs, and traditions were declared the law of the land 
by King Edward the Confessor. Much of it was unwritten, “preserved mainly in the 
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breasts and closets of the clergy, who, as a rule, were the only persons educated in 
the law; in the knowledge and recollection of the thanes [barons] and the landown-
ers whose lands and whose persons were governed by it; and in the traditions handed 
down from fathers to sons.” 44  When William the Conqueror seized the English 
throne in 1066, he found a system of law that was based not on statute but on the 
customs of the people as refl ected in the decisions of judges:

  Common law was judge-made law—molded, refi ned, examined, and changed in the 
crucible of actual decision, and handed down from generation to generation in the form 
of reported cases. In theory, the judges drew their decisions from existing principles of 
law; ultimately these principles refl ected the living values, attitudes, and ethical ideas of 
the English people. In practice, the judges relied on their own past actions, which they 
modifi ed under the pressure of changing times and changing patterns of litigation. 45    

    As time passed, a process emerged whereby this largely unwritten customary 
law of the land was translated into specifi c rules. As judges reached their decisions 
in judicial proceedings, a body of maxims and principles developed that was derived, 
in theory, from customs. The result was a set of legal rules in the form of judicial 
decisions, rather than legislative statutes, that provided precedents for the resolution 
of future disputes. This body of decisions became the common law, 46  as opposed to 
law created by statute. Much of common law, moreover, refl ected natural law ideas 
of right and wrong, as well as direct statements from the Holy Scriptures. 
              The early criminal laws of the American colonies developed within the tradition 
and structure of English common law and the English charters for the founding of 
settlements in the New World. As the colonies became more mature, they developed 
their own legal systems, but these varied little from English common law. For 
 example, the  Original Criminal Code of 1676,  handed down by the Duke of York 
and applied to the residents of the Pennsylvania colony, was among the early bodies 
of law in the New World. Much of it was based on common law, combined with a 
series of rules designed to maintain British dominance over colonial interests. The 
infl uence of biblical proscriptions was also apparent in this code, with many capital 
offenses drawn from the Ten Commandments. 47    

 Other Sources of Criminal Law 

 Although English common law rests at the foundation of American criminal law, 
contemporary criminal codes also refl ect the content of constitutional law, adminis-
trative law, and federal and state statutory laws.  

 Constitutional Law   At the apex of the American legal system is  constitutional 
law,  or law set forth in the Constitution of the United States and in the constitu-
tions of the various states. Constitutional law is the supreme law of the land. As 
such, it presents the legal rules and principles that defi ne the nature and limits of 
governmental power as well as the rights and duties of individuals in relation to the 
state and its governing organs. These are interpreted and extended by courts exercis-
ing the power of judicial review. 
  The U.S. Constitution, which embodies the fundamental principles by which 
the affairs of the United States are conducted, was drawn up at the Constitutional 
Convention in Philadelphia in 1787. The Constitution was signed on September 17, 
1787, and was ratifi ed by nine states (the number required to put it into effect) by 
June 21, 1788. It superseded the Articles of Confederation—the original charter of 
the United States—which had been in force since 1781. It is brief and concise, and 
includes a preamble, seven articles, and 26 amendments. Although not all of the 
Constitution relates to criminal law, Supreme Court and lower-court interpretations 
of its articles and amendments have had a direct impact on criminal law and crim-
inal procedure, as will be evident throughout this book.   

 Statutory Law   Next in order of authority to constitutional law are the federal 
statutes, which are enacted by Congress, and state statutes, which are passed by state 
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legislatures. Federal statutes must conform to the Constitution, and state statutes 
must conform to both the U.S. Constitution and the constitution of the state in 
which they are enacted. 
  With 50 separate state legislatures creating laws, and an even greater number 
of separate court systems interpreting them, the application of statutory laws becomes 
exceedingly complex. Moreover, statutory laws are far from uniform. For this reason 
criminal laws established by statute tend to vary from one jurisdiction to another, 
and what may be a violation of the criminal law in one state may not necessarily be 
a violation in another.   

 Administrative Law   Finally, criminal law can descend from  administrative law,  a 
branch of public law that deals with the powers and duties of government agencies. 
More specifi cally, administrative law refers to the rules and regulations of administrative 
agencies; the thousands of decisions made by them; their orders, directives, and awards; 
and the court opinions dealing with appeals from the decisions and with petitions by 
the agencies to the courts for the law enforcement of their orders and directives. 
  Much of the content of administrative law is not concerned directly with crim-
inal behavior. Nevertheless, the rules of certain agencies bear directly on violations 
of behavior that would be dealt with by the criminal courts. The Drug Enforcement 
Administration, for example, defi nes substances such as heroin and marijuana as 
illegal. This is an administrative regulation that has been translated into criminal 
statutes by Congress as well as many state legislatures.  

       Theories of Crime Causation  
 The Rosetta Stone, now in the British Museum, was found in the Nile River delta 
by an engineer traveling with Napoleon’s troops in 1799. It was a slab of volcanic 
rock erected in 196  BC  to honor Ptolemy Epiphanes of Syria and was inscribed in 
three languages—Greek, demotic Egyptian, and hieroglyphic. The signifi cance of the 
stone was that it furnished Egyptologists with the key by which they could decipher 
the meaning of Egyptian hieroglyphics, and since that time the Rosetta Stone has 
served as a symbol for things that may unravel the more elusive mysteries of nature 
and human behavior. In like manner, it has been suggested that the fervent efforts 
of students, theorists, and researchers of crime often refl ect a belief in some sort of 
 criminologist’s stone —one monolithic approach or theory that would ultimately account 
for the entire range of behaviors interpreted by one society or another to be  crime.  
    Possession by demons has long since been an explanation for criminal and devi-
ant behavior in many cultures and societies, but the fi rst scientifi c doctrine of crime 
causation can be found in the work of the nineteenth-century Italian criminologist 
Cesare Lombroso, who once refl ected:

  Suddenly, one morning, on a gloomy day in December, I found in the skull of a brigand 
a very long series of atavistic abnormalities . . . analogous to those that are found in 
inferior vertebrates. At the sight of these strange abnormalities—as an extensive plain is 
lit up by a glowing horizon—I realized that the problem of the nature and generation 
of criminals was resolved for me. 48    

   With this “revelation,” Lombroso gave substance to the anthropological study of 
crime and criminals, suggesting that anyone who broke the rules of society was an 
 atavism —a throwback to some earlier stage in human evolution. Yet Lombroso’s views 
failed to stand the test of time, and like Sir Walter Raleigh’s pursuit of El Dorado 
and Juan Ponce de Leon’s quest for the fountain of youth, the answer to the question 
“Why do people commit crime?” has continued to challenge the brightest minds in 
the criminal justice fi eld. For example, over the past hundred or so years:  

  •   A medical approach has sought to study the infl uence of physical disease on 
crime.  

  •   A biological approach has attempted to relate crime to heredity.  
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  •   Physiological and biomedical approaches have correlated crime with both nor-
mal and abnormal physiological functions and types.  

  •   A psychological approach has analyzed motivation and diagnosed personality 
deviations in relation to crime.  

  •   An IQ approach has characterized low intelligence as morphology of evil.  
  •   A psychoanalytic approach has designated mental disease as the root of crime 

and traced behavior deviations to the repression of basic drives.  
  •   A geographical approach has tried to demonstrate the infl uences of climate, 

topography, natural resources, and geographical location on crime.  
  •   An ecological approach has investigated the impact of the spatial distribution 

of persons and institutions on behavior patterns.  
  •   An economic approach has looked for relationships between various economic 

conditions and crime.  
  •   A social approach has considered educational, religious, recreational, occupa-

tional, and status factors as they may relate to crime.  
  •   A cultural approach has examined the infl uence of various institutions, social 

values, and patterns that characterize groups, and the confl icts among cultures 
on crime.  

  •   A sociological approach has concerned itself with the nature and effects of social 
values, attitudes, and relationships on behavior.  

  •   A confl ict or “critical” approach has focused on crime as a consequence of the 
confl icts inherent in law creation.  

  •   A multifactor approach has sought to embrace the combination of any or all of 
these issues as they may result in the generation of criminal behavior.   

    The presence of so many theories should not suggest that the explanations 
proposed have always been without merit. An examination of the major biological 
theories and classic sociocultural theories of crime can assist in better understanding 
the nature and causes of crime.  

 Biological Theories 

 Biological theories of crime, having achieved initial prominence over a century ago, 
have persisted in one form or another right up to the present. These theories are 
grounded in the concept of  biological determinism,  a notion suggesting that the causes 
of crime are the result of some biological or physical element—that criminals may 
be “born,” not made.  

 Criminal Anthropology   Most closely associated with the biological school of 
thought are the fi ndings of Cesare Lombroso (1835–1909), an Italian army physician 
and prize doctor. Often referred to as the “father of modern criminology,” Lombroso 
conducted systematic observations and measurements of the physical attributes of 
criminals. He believed that he saw in these individuals some of the same characteris-
tics as those found in “savages,” or “prehuman” people. Lombroso maintained that the 
criminal could be identifi ed by certain “stigmata of degeneration,” such as a slanting 
forehead, excessive dimensions of the jaw and cheekbones, ears of unusual size, pecu-
liarities of the eyes, abnormal teeth, excessively long arms, a sparse beard, a twisted 
nose, woolly hair, fl eshy and swollen lips, or the presence of tattoos. He also noted 
such nonphysical abnormalities as a lack of morality, excessive vanity, and cruelty. 
  Having been heavily infl uenced by Charles Darwin’s evolutionary doctrines, 
Lombroso concluded that the criminal was an atavism, a throwback to a more 
 apelike ancestor. 49  Thus, he maintained, the criminal was  born  a criminal, defective 
or degenerate in some way. The atavistic features were apparent in both male and 
female criminals alike. Lombroso added, however, that in the case of prostitutes the 
typical criminal characteristics might not be immediately evident:

  The art of making up, imposed by their trade on all of these unfortunates, disguises or 
hides many characteristic features which criminals exhibit openly. If external  abnormalities 
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be rare in prostitutes, internal ones, such as overlapping teeth, a divided palate . . . are 
more common among them. 50      

 Heredity   A number of biological theorists have suggested that criminal tenden-
cies might be inherited. Among the most frequently cited investigations in this 
regard is a study of the Jukes family conducted by Richard Dugdale in 1874. 51  
Dugdale traced 709 members of the Jukes family back to the year 1790 and found 
that 20 percent had been either habitual thieves or prostitutes or had been prosecuted 
for bastardy. He concluded that their criminality had been caused by “bad” heredity 
and that the biological transmission of feeblemindedness resulted in degeneracy. 52    

 Constitutional Inferiority and Body Types   Around the turn of the 
twentieth century, Dr. Charles Goring of Her Majesty’s Prisons in Great Britain 
conducted an exhaustive study of the physical types of 3,000 English convicts. 53  
His research revealed no evidence of a “physical criminal type,” seemingly repudi-
ating the whole Lombrosian doctrine. Yet in 1939, Harvard University anthro-
pologist Earnest A. Hooton published  Crime and the Man,  a study based on the 
measurements of almost 14,000 prisoners in 10 states, plus a large sample of non-
criminals, which disposed of Goring’s work as “scientifi cally biased” and gave some 
vindication to Lombroso. 54  Grounded in Lombroso’s work, Hooton’s ideas were 
also based on the eugenics doctrine. According to Hooton, criminals belonged to 
a class of biological degenerates who exhibited a clear pattern of physical inferior-
ity. Therefore, it was necessary to eliminate this “criminal stock” through steriliza-
tion, euthanasia, and cutbacks in welfare so as to breed a race disinclined toward 
criminal behavior. 55  
  Shortly after the publication of Hooton’s book, William H. Sheldon and his 
associates at Harvard presented a thesis for explaining criminal behavior. 56  They 
contended that all persons could be divided into roughly three basic body types, by 
which their personalities and their criminal potential could be predicted. Thus, Shel-
don was advancing the notion that behavior is a function of the body structure. 
  Sheldon identifi ed the following basic body types: The  endomorph  was character-
ized as having a soft and round body with tapering limbs. The  ectomorph  was char-
acterized by a thin and linear body with delicate bones, a small face, a sharp nose, 
and fi ne hair. The third type, the  mesomorph,  was a ruggedly muscular individual 
with a large trunk, heavy chest, and strong limbs. Each of the three body types had 
its accompanying temperament. Endomorphs were relaxed creatures of comfort who 
were eternal extroverts. Ectomorphs were introverts—inhibited, secretive, and 
restrained. Mesomorphs were assertive, aggressive, and action-oriented. Sheldon held 
that mesomorphs were more inclined toward criminal behavior, a conclusion he 
stressed again years later, subsequent to his studies of juvenile delinquents. 
  Sheldon never denied the impact of social variables on deviance, but he held fi rmly 
that differences in body type produced differential responses to environmental pressures. 
In this, at least, there may be some merit to his theory. After all, heavy people (endo-
morphs) are expected to be jolly and good-natured; weak and skinny people (ecto-
morphs) are expected to be shy and withdrawn; and the large and physically powerful 
(mesomorphs) are often expected to be pushy and aggressive. Of course, there are 
exceptions, but perhaps by anticipating such behaviors, people often encourage them.   

 Aberrant Chromosomes   Advances in the fi eld of molecular biology and 
micropathology during the second half of the twentieth century suggested a link 
between chromosome abnormality and criminal behavior. Chromosomes are the 
parts of each living cell nucleus that carry hereditary information in the form of 
genes. The normal chromosomal pattern that features two similar-size chromosomes 
is the female XX pattern. The normal male pattern, or the XY pattern, is character-
ized by two dissimilar chromosomes. But an XYY pattern has also been observed 
among some men. In the XYY pattern, the particular chromosomes that control the 
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inheritance of sex-linked characteristics are abnormal. Researchers speculate that 1 in 
every 700 males possesses an XYY chromosomal makeup, resulting in the  physical 
characteristics of tallness, severe acne, long arms, and other skeletal irregularities. 
The psychological attributes of possible mental retardation or pronounced mental 
illness, aggressiveness, and perhaps even social isolation, sexual deviation, and crim-
inality are also postulated. 57    

 Crime and Human Nature   As one might suspect, the biological theories of 
crime have not received widespread support, and perhaps with some justifi cation. 
From the “atavistic man” to the “XYY man,” the logical base for almost every theo-
retical posture has been structurally weak. The infl uences of environmental, cultural, 
social, and legal factors were continually ignored by proponents of biological expla-
nations. The study samples utilized in biological research included convicted 
 criminals, prison inmates, or certifi ed delinquents; rarely were nondeviant control 
populations introduced. In addition, many of the samples were so small that the 
conclusions drawn from them had little meaning. Finally, interpretations were often 
based on unsound reasoning, contorted logic, or blatant prejudice. Obvious 
 confounding factors were invariably ignored in an effort to support the overall the-
oretical formulation. Yet, on the other hand, a number of the biological theories have 
not been disproved by empirical studies. Moreover, the idea that there may be some 
biological basis for criminality continues to have some research support. 
  In 1985, the idea that criminals may be born, and not made, received international 
attention with the publication of  Crime and Human Nature.  58  Written by prominent 
Harvard professors James Q. Wilson (a political scientist) and Richard Herrnstein (a 
psychologist), the book’s central thesis was that at least a portion of criminality is innate. 
Wilson and Herrnstein were infl uenced heavily by studies of IQ and constitutional 
inferiority, and while they rejected the idea of a specifi c criminal gene, they proposed 
the existence of a particular personality type with features that make a person more 
likely to value crime. These features, or “constitutional factors” as Wilson and Herrnstein 
referred to them, either are inborn or emerge early in life and are only minimally 
infl uenced by family. Even less infl uence is credited to cultural and economic factors. 
The authors argued, for example, that  impulsiveness—the inability to contemplate the 
long-term consequences of one’s actions—is a critical element in the criminal personal-
ity. Criminals are stunted in their ability to weigh the costs that sanctions will exact or 
the future benefi ts of discipline at school, at work, or in a career. Consequently, they 
opt for the immediate emotional and material gratifi cation that crime provides. 
  Recent scientifi c advances in our comprehension of the human genome have 
reinvigorated the debate over the “born criminal.” Some observers have even sug-
gested that political correctness and prejudices have prevented a wider acceptance of 
the critical infl uence of genes on criminality. 59  Illustrating this point, a recent confer-
ence on the genetic roots of violence had to be canceled in the face of severe oppo-
sition and widespread condemnation by the scientifi c community. Such backlash 
likely stemmed from fears that supremacist groups could use such theories to support 
racist ideology and dismiss entire ethnic groups as genetically inferior, similar to the 
way the Nazis justifi ed their persecution of the Jews. 60  
  At the same time, however, many biological theorists admit that although vitally 
important, genetics alone is insuffi cient to explain all criminal behavior. Perhaps the 
best way to encapsulate the modern compromise is that nature endows us with 
certain innate personality traits and attributes that are then nurtured, for better or 
for worse, through socialization processes and cultural infl uences.    

 Sociocultural Theories 

 Biological theories of criminal behavior tend to focus on the makeup of the indi-
vidual. The main concerns of proponents of biological theories are the characteristics 
of those people already classifi ed as “criminals” and how they may differ from char-
acteristics of the “normals” in the population. Sociocultural theories, on the other 
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hand, examine criminality in terms of how it may be related to society and culture. 
The core ideas suggest that an individual’s place within the social and cultural struc-
ture determines his or her behavior and that socialization processes in the family, 
schools, and peer groups serve to infl uence and control deviant behaviors. Modern 
outgrowths of the sociocultural school are organized under two broad categories: 
social or cultural  structure theories  and social or cultural  process theories.  Structural 
theories include social disorganization theory, strain theories, (anomie and general 
strain theory) and cultural deviance theory; process theories include social learning, 
social control theory, and labeling theory. 
    From these sociocultural perspectives, the focus shifts from the individual level 
to a whole range of sociocultural questions: What are the characteristics of situations 
in which crime tends to occur? Why is crime more common in certain places, within 
certain groups, and under certain circumstances than in others? What is the process 
by which some persons become criminal while others do not? Why is it that some 
behaviors are defi ned as criminal while others are not?  

 Social and Cultural Structure Theories   Social and cultural structure theo-
rists believe that crime can be described through social, cultural, and environmental 
factors. In this school of thought, criminals are not inherently evil people but rather 
are disadvantaged in terms of their social environment. Disorganized and decaying 
neighborhoods, weak social support, and a lack of economic opportunity push many 
individuals to seek alternate means of survival. In this view, the social structure, 
rather than the individual per se, is the primary cause of crime. 
  The sociological perspective within the fi eld of criminology in the United States 
originated with sociologist Robert E. Park and his colleagues at the University of Chi-
cago. The Chicago School of thought, as it was later called, centered on how social forces 
in specifi c neighborhoods infl uenced rates of crime. Park suggested that human com-
munities were divided into “natural areas.” 61  He theorized that the anthropological meth-
ods of observation and detailed description could lend insight into how neighborhoods 
developed over time and how areas of destitution formed. Park sent his students out to 
utilize these methods in studies of the natural areas of Chicago—the ghettos and gang-
lands, skid row, the “gold coast” and the slums, and the underworlds of vice and crime—
and the impact of ecological structures on suicide rates, divorce rates, and crime rates. 
  Among Park’s students were Clifford R. Shaw and Henry McKay, who found 
that delinquency was concentrated in the deteriorated areas of the inner city and 
that these areas maintained their high rates of delinquency in spite of constant 
population changes. 62  Through a number of case studies, Shaw and McKay pro-
moted a  social disorganization theory,  directly linking high crime rates to neighbor-
hood ecological characteristics. Their work found that youths from disadvantaged 
neighborhoods were participants in a subculture in which delinquency was approved 
behavior and that criminality was acquired in social and cultural settings through a 
process of interaction. 63   

 ANOMIE THEORY.   The concept of  anomie  was fi rst introduced during the latter 
part of the nineteenth century by the French sociologist Emile Durkheim, who described 
the phenomenon as a condition of normative confusion, or “normlessness,” in which the 
existing rules and values have little impact. 64  Criminologists who have incorporated 
the concept of anomie into theories of criminal behavior are known as  strain theorists . 
In general terms, strain theorists view crime as a direct result of the “strain”—frustration, 
anger, and hopelessness—that comes from living in disadvantaged, disorganized, and 
otherwise “normless” communities where legitimate opportunities for prosperity are all 
but unavailable. To relieve this strain and as an alternate means to reach their goals, it 
is theorized, people turn to deviant and criminal behavior. 
  Building on Durkheim’s work, Robert K. Merton of Columbia University devel-
oped a general theory of criminal behavior in which two basic complementary 
 concepts are in operation: a culture and a social structure. 65  The culture consists of 
a set of norms, values, and attitudes that establishes the goals that individuals should 
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pursue and the acceptable means and behavior patterns for achieving those goals. 
The social structure involves the organized set of social relationships in which the 
members of a society play their various roles. American society, in both its culture 
and its social structure, places a high value on wealth, material comforts, status, and 
power. Too, the society specifi es the rules for how to attain these valued goals 
 properly—education, hard work, “smart” business practices, savings, and investments. 
While a high premium is placed on economic affl uence and social ascent for all, 
however, the possibility for achieving material success is curtailed for many by reason 
of their position in the social structure. Crime results, Merton explains, from the 
strain this gap between aspirations and achievable goals creates. 
  Given these conditions, Merton suggested fi ve modes of adaptation people may 
employ—conformity, ritualism, innovation, retreatism, and rebellion—to reconcile 
this confl ict between cultural goals and institutionalized means. 
   Conformity  is the term used to describe the acceptance of cultural goals and the 
approved means for achieving them. Most people conform. Moreover, they do so 
even when the legitimate means for reaching the valued goals are out of their grasp. 
They play by the rules and earn a living the best way they can. And they do so 
because there are other societywide cultural infl uences that support conformity—
 religious values, belief in opportunity, public education, and the absence of formal 
legal restrictions against upward mobility. 
   Ritualism  is the rejection of society’s goals but the acceptance of society’s means 
for achieving those goals. Ritualists accept the means for their own sake; the goals 
become irrelevant and are ignored. Ritualism is thus often “mindless” behavior. The 
example of a ritualist most often cited is the government bureaucrat who gets bound 
up in “red tape” and procedure and insists on strictly enforcing every petty rule. 
  Merton’s other three types of adaptation relate to crime.  Innovation  involves 
acceptance of cultural goals but rejection of the means a society deems proper for 
reaching those goals. The innovator selects disapproved means. Students cheating 
on exams, thieves, con artists, stock manipulators, drug dealers, and CD pirates 
attain cultural goals, such as wealth or grades, but have rejected conventional routes. 
Rather, they innovate, choosing new means of achieving these goals.  Innovation,  
however, is actually a poor term for this form of adaptation. Most criminals merely 
copy illegitimate means already known to them. Thus, using disapproved means is 
hardly the same thing as inventing or creating new ones. 
   Retreatism  describes the rejection of both the goals a society or culture estab-
lishes and the means society prescribes for achieving these goals. The retreatists are 
the alcoholics and derelicts living on skid row; they are the “street people” and “bag 
ladies” of the central cities; they are the tramps and outcasts in the “hobo jungles” 
of rural and suburban America; and they are the “junkies,” crack addicts, psychotics, 
vagrants, vagabonds, and other pariahs who live on the fringes of society. 
   Rebellion  is characterized by a rejection of the goals and the means of achieving 
those goals established by society. Rebels characteristically aim to establish some new 
social order and to create a new set of goals and norms governing appropriate means. 
The most visible and expressive examples of rebellion involve the various terrorist 
organizations throughout the world that resort to kidnappings, bombings, and assas-
sinations in order to draw attention to their cause and to initiate change. Other 
rebels are the legion of adolescents who revolt in one way or another against the 
adult value system that has been imposed on them. Many band together into gangs, 
some turn “punk,” while others may live in communes. 
  Merton’s theory of anomie is important to the study of crime and criminal justice, 
for it not only offers a simple paradigm for understanding the range of criminal behaviors 
but also suggests how and why such behaviors emerge. Merton’s theory does have its 
limitations, however. First, while it may provide a plausible interpretation of why people 
commit certain crime (property crimes, for example), it fails to explain other forms of 
criminality, such as drug abuse, prostitution, and sex crimes, to name but a few. Second, 
Merton’s approach is strongly grounded in the assumption that some sort of value con-
sensus exists in society. The assumption ignores the process through which certain behav-
iors come to be defi ned as  criminal—a process that often involves a confl ict in values 



 chapter 2 crime and the nature of law 51

between those who have the power to infl uence public opinion and policy and those who 
do not. And third, Merton’s theory leaves a number of questions unanswered. For exam-
ple, it does not explain why one mode of adaptation is chosen over another or how norms 
begin to decay when goals are not achieved. In addition, it is not clear that material suc-
cess ranks as high in the values of most people as Merton seems to suggest.   

 GENERAL STRAIN THEORY.   Further expanding upon the concept of anomie, 
 general strain theory  was developed in 1992 by sociologist Robert Agnew. 66  While 
Merton’s theory focuses on social class differences in criminality, Agnew examines the 
reasons why individuals who feel strain are more likely to commit crimes. Moreover, 
Agnew offers a more general explanation of crime with applicability to all segments 
of society, rather than restricting his analysis only to those in the lowest socioeconomic 
classes. General strain theory suggests that criminality is the direct result of negative 
affective states that are produced by negative social relationships. Specifi cally, strain 
creates negative emotions (e.g., anger and anxiety) within the individual, which in turn, 
can create the inclination toward deviance and criminal behavior. Thus, negative emo-
tions provide a causal link between strain and deviance. Among the range of negative 
emotions, Agnew emphasizes outer-directed emotions like anger and rage, but inner-
directed emotions like depression and anxiety are likely contributory factors as well. 
  Going further, general strain theory outlines four general types of strain that an 
individual might encounter: (1) the failure to achieve positively valued goals, (2) the 
disjunction of expectations and achievements, (3) the removal of previously attained 
positive achievements, and (4) exposure to negative stimuli. 67  The fi rst general type of 
strain refl ects Merton’s theory of anomie, in that strain is created when goals cannot 
be achieved because educational and fi nancial resources are lacking. A disjunction of 
expectations and achievements occurs when people compare themselves to others and 
perceive that others are doing better fi nancially or socially than they are, thus creating 
feelings of frustration and tension. The removal of positively valued stimuli is the loss 
of an important person in one’s life, whether it occurs through a break up, separation, 
divorce, or death. The loss of a positive infl uence can profoundly impact an individual’s 
emotions and behavior. Finally, the introduction of negative stimuli can be considered 
any type of detrimental social relationship, such as an abusive family member or part-
ner, or the occurrence of negative life events with which one must cope. The more 
sources of strain and the more vigorous the strain that individuals must contend with, 
the more likely the individual will turn to crime and delinquency. 
  The major weakness in general strain theory is its inability to account for gen-
der differences in crime rates. While it’s true that how individuals deal with these 
different types of strain depends on a number of internal and external conditioning 
factors, including the individual’s goals, resources, social support, association with 
delinquent peers, and access to fi nancial and educational attainment, crime rates 
among females are much lower compared to the crime rates of males, yet females 
contend with as much, if not more, strain than do males. The theory fails to clarify 
the reasons that males and females cope with strains in different ways. On the 
positive side, many in the fi eld of criminology see tremendous potential in general 
strain theory because of its interdisciplinary approach that appreciates other social 
sciences. Because general strain theory is among the most recent additions to crim-
inal theory, more scientifi c evaluation is needed.   

 CULTURE, CONFLICT, AND THE CULTURAL DEVIANCE THEORY.   Three-
quarters of a century ago, Jerome Michael and Mortimer J. Adler argued that crimes 
were no more than instances of behavior that are prohibited by the criminal law, 
that “the criminal law is the formal cause of crime.” 68  This comment gives direction 
to an explanation of crime as it emerges from confl icting sets of norms. In other 
words, if there were no laws and norms, there would be no crimes. 
  Thorsten Sellin’s  Culture Confl ict and Crime  similarly regarded the criminal law as 
a body of rules that prohibits specifi c forms of conduct and prescribes certain punish-
ments for violations of these rules. Sellin further observed that the types of conduct 
the rules prohibited and the nature of the sanctions attached to their violation depended 
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directly on the interests of those in the population who infl uenced legislation. Accord-
ing to Sellin, “In some states, these groups may comprise the majority, in others a 
minority, but the social values which receive the protection of the criminal law are 
ultimately those which are treasured by dominant interest groups.” 69  
  Crime, in this orientation, can emerge from, or be the result of, a confl ict 
between the norms, values, and goal orientations of a social or cultural group and 
the legal codes that have been imposed by an alternative group that has the greater 
power to shape public policy. Yet, within this framework, the crime that emerges 
from group confl ict can occur when the purposes, interests, and valued goals of 
groups become competitive with one another in other ways. Albert K. Cohen’s con-
cept of the “delinquent subculture” offers an illustration. 70  Cohen suggests that work-
ing-class youths are handicapped in attaining social and economic status. Some 
eventually succeed, but most do not. Therefore, they band together into gangs, which 
provide them with an arena for striking back at the middle-class values that they 
oppose and give them status as a subcultural group. These subcultures are “non-
utilitarian,” “malicious,” and “negativistic.” They are nonutilitarian in that gang mem-
bers defy legal codes often simply for the approval given by their peers; they are 
malicious in that they enjoy the discomfort of their victims because such discomfort 
is the result of their defi ance of norms; and they are negativistic because they repu-
diate the standards of middle-class culture. 
  Richard Cloward and Lloyd Ohlin agreed with Cohen that delinquent subcul-
tures are a part of society and that certain delinquent behaviors are required of its 
members in order to belong. Furthermore, they proposed that the concept of oppor-
tunity was important in shaping behaviors. Cloward and Ohlin proposed  differential 
opportunity theory  in their 1960 book  Delinquency and Opportunity.  71  The concept 
suggests that criminals need  access  to illegitimate opportunities and that different 
groups will have access to different opportunities. Disadvantaged youths with few 
economic opportunities outside menial, minimum-wage employment may join gangs 
for the increased prestige and money that drug traffi cking promises. On the other 
hand, persons of middle and high socioeconomic status have the means to commit 
the less visible and rarely prosecuted white-collar offenses. Such opportunities are not 
typically available to the inner-city residents, whose only prospects for crime are 
typically the more visible offenses of burglary and larceny, robbery, and prostitution. 
  An alternative view that might be interpreted within the culture confl ict mode 
was offered by Walter B. Miller, who contended that certain “focal concerns” within 
lower-class cultures could often lead to antisocial conduct. 72  He defi ned  focal concerns  
as areas or issues that command widespread and persistent attention and a high 
degree of emotional involvement. These areas or issues could be found in the mid-
dle class but carried higher priorities within lower socioeconomic classes. They 
included a preoccupation with “toughness,” the sensitivity to “smartness,” excitement, 
autonomy, a belief in fate, and a chronic awareness of “trouble.” The illegal activity 
often found in low-income areas represented an adolescent adaptation to the lower-
class cultural concerns that were often in confl ict with those of the wider society. 
  Much of what appears in culture confl ict theory often seems to refl ect economic 
concerns. The approach focuses on the political power base occupied by those who 
have the infl uence to shape public policy and on how this base and ensuing power 
and infl uence serve to extend a criminal status to those of confl icting norms and 
interests. And a political power base often rests on a strong economic base, or at the 
very least the two are intricately interwoven. Thus, it is the “underprivileged,” the 
“working class,” or the “marginal” that so many theorists are making reference to 
when they discuss crime in terms of culture confl ict. Furthermore, much of what 
remains unspoken in the theoretical sphere but is often nevertheless apparent is in 
many ways reminiscent of the early theories of economic determinism. As early as 
1516, Thomas More’s  Utopia  touched on the issue of crime and its relation to the 
poor economic status of certain groups. Similar observations were made in 1798 by 
Thomas Malthus in his  An Essay on the Principle of Population  and by Karl Marx in 
his  A Contribution to the Critique of Political Economy  in 1859. 
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    Social and Cultural Process Theories   Social or cultural process theories 
posit that criminality is a function of individual socialization. Process theories focus 
on the interactions that individuals have with various social and cultural institutions 
and the processes of family socialization, peer relations, education, and employment. 
If the process of development and the relationships and attachments that individu-
als form to society are positive, then individuals should be able to succeed and live 
by legitimate means. On the other hand, if relationships and infl uences are dysfunc-
tional, individuals may resort to criminal behavior as a way of attaining goals. Pro-
cess theories suggest that all individuals, regardless of gender, ethnicity, or socioeco-
nomic position in society, have the potential to carry out criminal behavior.  

 SOCIAL AND CULTURAL LEARNING THEORY.   Social and cultural learning 
theorists suggest that crime is learned through the deviant norms, values, and behav-
iors that are linked with criminal activity. Perhaps the most prominent theory of this 
nature is that proposed by Edwin H. Sutherland. Sutherland’s theory of  differential 
association  maintains that criminal behavior is learned in the same way that confor-
mity is. His study of professional thieves suggested to him that many criminals 
learned the knowledge and motivations as well as all the skills necessary for engaging 
in criminal behavior. 73  Therefore, he extrapolated, criminal behavior and deviance in 
general are learned within the context of intimate social groups that are criminal. The 
learning includes the techniques of committing crimes as well as the attitudes and 
rationalizations that serve to justify such behavior. What distinguishes these attitudes 
and rationalizations is that they involve a cultural rejection of legal and other social 
norms. Persons become criminal, Sutherland argued, because they encounter an excess 
of defi nitions favorable to violation of the law over defi nitions favorable to law-
 abiding behavior. This excess of defi nitions favorable to law violation, furthermore, is 
due to a majority of associations with criminals over noncriminals. 74  
  In 1966, Robert L. Burgess and Ronald L. Akers reformulated Sutherland’s 
theory by incorporating into it the concept of reinforcement, or an event that strength-
ens a response. The result is  differential reinforcement theory.  75  According to Akers, 
criminal behavior is not only learned but also reinforced by instrumental conditioning. 
 Instrumental conditioning  refers to learned behaviors that result from the consequences, 
effects, and outcomes of an individual’s social and cultural environment. This theory 
provided more insight into the learning process and supplied a more refi ned operat-
ing mechanism by which deviant, and for that matter conforming, behavior is pro-
duced. In differential reinforcement theory, Akers incorporated four key concepts by 
which learning operates (Sutherland’s theory). The fi rst is  differential association.  The 
three other mechanisms are differential reinforcement, imitation, and defi nitions.  Dif-
ferential reinforcement  incorporates punishments and reinforcers that function to con-
trol the frequency, amount, and probability of a behavior.  Imitation  is defi ned as a 
behavior that is observed and modeled on the basis of the consequences that behav-
ior renders. Finally,  defi nitions  are conceptualized as beliefs, attitudes, justifi cations, 
and orientations that individuals use to choose between types of behaviors. 
  With the addition of these learning mechanisms, differential associations could 
be examined through a causal model. While differential associations may not be a 
direct cause of deviant acts, they could operate theoretically through the concepts of 
imitation, reinforcement, and defi nitions. In other words, an individual may learn 
 different defi nitions of behaviors through the association with others. In addition, that 
individual might begin to imitate others’ actions within the group and gain rewards 
through approval by the group that serve to further reinforce the deviant behavior. 
  These theories represented major breakthroughs for the study of crime. The 
theoretical conceptions attempted to “normalize” criminal behavior—“normal” in the 
sense that it was learned through the same processes that other, noncriminal  behaviors 
are learned. Aker’s ideas represented an integrated theory. They suggested a chain 
of interrelationships and correlates in a person’s associations and learning experiences 
that made the commission of crime reasonable and understandable as normal, logi-
cal behavior; they advanced a framework within which other theories of crime might 
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be better understood; and they suggested the simpleminded nature of those prior 
efforts that sought to explain crime in terms of head size and shape, broken homes, 
feeblemindedness, body structure, and other factors.  
   Differential association theories, however, also have limitations. First, there is 
focus on only those kinds of criminality that are systematic in nature, such as profes-
sional theft, organized crime, drug selling and traffi cking, and certain forms of 
white-collar crime, to name but a few. The theories fail, however, to explain certain 
impulsive and irrational acts that result in crime, such as the majority of homicides, 
assaults, and forcible rapes. Second, many criminal behaviors are learned through 
contact with ideas, rather than with people. Furthermore, many of these same 
 behaviors—purse snatching, shoplifting, robbery, assault, and prostitution—require 
little, if any, training. Third, differential association theory does not address why some 
persons with extensive contacts with criminals nevertheless resist crime themselves.   

 SOCIAL CONTROL THEORY.   Travis Hirschi proposed a new theory of crimi-
nality in his 1969 work  Causes of Delinquency,  which centered not on individuals’ 
motivations to act deviantly but on how individuals are constrained by the social 
structure. 76   Social control theory  assumes that people are rational beings in which 
the motivations behind their behavior are to maximize pleasure and minimize pain. 
Thus, people are presumed to behave in ways that will maximize their own personal 
benefi ts regardless of deviation or conformity. Of interest to social control theory 
are the mechanisms that keep individuals from acting in deviant ways. 
  Hirschi proposed four elements of what he called the “social bond,” or the mea-
sure of an individual’s tie to conventional society. The fi rst of these bonds is  attachment,  
which indicates how closely attached an individual is to the conventional social world. 
Examples include attachment to parents, teachers, religious leaders, and peers.  Com-
mitment  is the second bond proposed, as it relates to the time one invests in conform-
ing activities. Common examples are set around the school atmosphere, in which 
grades and extracurricular activities are measured.  Involvement  is concerned with the 
time and energy invested in conforming activities. And fi nally,  beliefs  are suggested to 
be the moral outlook and standard by which an individual lives. For Hirschi, the bond 
of belief has to do with the internalization of a common moral system—the measure 
of “right” and “wrong” in the social world. These four bonds of social control theory 
are the key factors in a person’s rational decision-making process. 
  However, the theory leaves a few questions unanswered. How do social bonds 
that change over time affect delinquent behavior? For example, how does the chang-
ing relationship between parents and children as they grow up impact behavior? 
Furthermore, there is speculation that the direction of the proposed social bonds 
may work both ways, evocative of the age-old “chicken and the egg” argument. Do 
weakened bonds lead to criminal behavior, as Hirschi contends, or is it that criminal 
behavior breaks down social bonds?   

 LABELING THEORY.   The question of why apparently similar acts are treated 
differently is addressed by  labeling theory . For example, why is it that the possession 
of cocaine is illegal, while the possession of alcohol is not? Why is it that sexual 
intercourse between husband and wife is called “making love,” but the same act 
between sister and brother is called “incest”? Why is an inner-city youth caught 
stealing a bicycle more apt to be called a criminal than a corporate executive 
 discovered fi xing prices? Why is a convicted burglar more likely to end up in prison 
than a convicted embezzler? Why is it that ex-convicts are more often convicted of 
crimes than fi rst offenders? And most curiously, why is it that a child who shoots a 
cat out of a tree on a city street with a BB gun is called “cruel,” while his father, 
who shoots a deer in the woods with a high-powered rifl e, is called a “sportsman”? 
  Somewhat related to these questions is the often repeated anecdote about the 
colorful playwright George Bernard Shaw. Rather inebriated at a formal British dinner 
party, Shaw leaned over and whispered to the titled woman seated to his right, “Madam, 
would you sleep with me for 100,000 pounds?” After some mild quivering, the fl ustered 
woman answered, “Why, possibly I just might.” A moment or two later the playwright 
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once again leaned over and asked, “Madam, would you sleep with me for 5 pounds?” 
The suddenly offended noblewoman indignantly replied, “Of course not! What do you 
think I am?” Shaw regarded her briefl y and wryly responded, “Madam, we have already 
established what you are. All that we are doing now is dickering about the price.”  
   In essence, Shaw’s sarcasm gets to the heart of labeling theory. How are defi ni-
tions of crime formulated by society? How are these defi nitions or labels applied to 
individuals? What are the consequences of these labels for those to whom the labels 
have been applied successfully? 
  In considering how the labeling process works, consider the discussion of “crime 
as a social construct” offered earlier in this chapter. The defi nition of the liquor 
trades as “evil” and the ratifi cation of the Prohibition amendment in 1919 are clear 
illustrations of the labeling process. 
  The impetus for the labeling perspective came in 1951 when sociologist Edwin M. 
Lemert made an important distinction between  primary  and  secondary  deviations. 77  
 Primary deviation  is the violation of some norm, some offensive act or characteristic. 
 Secondary deviation  results from the societal reaction to the violation—the demeanor 
and conduct that people cultivate as the result of being labeled deviant or criminal. 
This distinction between primary and secondary deviation suggests that labeling can 
indeed have consequences, that the labeling itself adjusts peoples’ perceptions of and 
reactions to criminals, and that these reactions can operationalize the “offender’s” crim-
inal role. Most, if not all, people break rules now and then, but they do not necessar-
ily think of themselves as “criminal.” However, when circumstances result in their being 
defi ned and reacted to as “criminal,” they may begin to actively fulfi ll those roles. 
  Similarly, many of those labeled as criminal may be forced out of a corner of 
conventional society into a situation or subculture that further stigmatizes them and 
makes the continuance of the criminal role inevitable. Persons labeled as “coke heads” 
may lose their jobs and their friends; they are thus pushed into the drug subculture 
and the hustling world of the streets for companionship and fi nancial support. 
  It should be pointed out here that not all primary deviance results in secondary 
deviance. A number of factors bring about that transformation. First, how important 
are the norms that are being violated? People view traffi c violators, marijuana smokers, 
and tax cheaters differently than they view child abusers, heroin addicts, and thieves. 
Second, what is the social identity of the person violating the norm? Certain kinds of 
rule breaking and nonconformity by the economically powerful are more readily tolerated 
than are violations of the same norms by socioeconomically disadvantaged ethnic minor-
ities. Third, in what social context is the norm being violated? Marijuana smoking at a 
rock concert is more likely to be ignored than marijuana smoking at a court hearing. 
  Labeling theory is an important concept to the study of crime and criminal justice. It 
explains how certain behaviors come to be defi ned as criminal, why society will label some 
individuals and not others, and how the labeling process can produce future lawbreaking. 
On the other hand, however, the theory does have its weaknesses. Initially, while it suggests 
how some kinds of crimes “come into being” as a result of moral enterprise (as was the 
case with the Prohibition amendment), it fails to explain how or why many long-standing 
forms of crime emerge in the fi rst place. Murder, for example, appears as a proscription in 
both the Old and the New Testaments, and its designation as an offense punishable by 
death appears in an early chapter of the Book of Genesis. In addition, and perhaps most 
important, the labeling perspective fails to explain all of the causes of primary deviance. 

 As a fi nal note, it should be stressed that it would be unrealistic to expect that any 
one theory of crime could explain all forms of criminal behavior. Certain aspects of 
biological theories may hold some scientifi c merit, while sociocultural theories with 
bases in both structural and process reasoning also contribute to our understanding 
of various types of crimes. In fact, it is most likely that each theory or various com-
binations of theories explain different kinds of lawbreaking (see  Exhibit 2.5 ). It is 
also important to keep in mind that only a small portion of the existing theories has 
been discussed in this chapter; the expansive range of theories of crime causation can 
occupy entire courses in criminology. After all, there are probably as many reasons 
for engaging in criminal behavior as there are different kinds of crime.                                   
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EXHIBIT 2.5 Gender Perspectives on Crime and Justice

Theoretical Explanations for Violence Against Women

Violence against women has probably gone on since the beginning of 

time, but only recently has it drawn attention as a serious social prob-

lem. Referring to a range of behaviors including emotional, sexual, 

verbal, and physical abuse; sexual harassment; stalking; murder; and 

even genital mutilation and prostitution, violence against women takes 

many forms and cuts across all ethnicities, cultures, and socioeco-

nomic classes.

 Theories to explain violence against women vary, but analyses 

tend to focus on the perpetrator rather than the victim. Such theo-

ries can be divided into three broad categories: individual-level, so-

cial psychology, and sociocultural theories. The fi rst two theoretical 

categories can be considered micro theories, in that the focus is on 

a personal level. The latter category focuses on a macro-oriented 

approach, or how social and cultural structures can facilitate 

 violence.

 Biological theories suggest that violence against women stems 

from the evolutionary process. For example, some theories suggest an 

association between hormones and elevated levels of aggression. An-

other theory attempts to explain rape as the modern-day (albeit ex-

treme) response to the innate pressure that men feel to reproduce; 

men who have trouble fi nding a mate with whom to reproduce are 

more likely to use rape as a way of subconsciously appeasing their 

evolutionary programming. What this theory fails to explain, however, 

are the common occurrences of date rape on college campuses that 

are perpetrated by otherwise healthy, virile males who managed just 

fi ne to fi nd a date to victimize.

 There are also physiological theories, including research that has 

looked at the causal relationship of head injuries to violence. One study 

found that men with head injuries were nearly six times more likely to 

exhibit violent behavior than men without head injuries; furthermore, 

more than 90 percent of the violent men experienced their head inju-

ries prior to their battering behavior. However, this fails to account for 

violent men who have never experienced physiologic trauma. The 

problem with biological and physiological theories is that the reasoning 

eliminates much of the responsibility of the abusers, almost suggest-

ing that they “can’t help” their behavior.

 Social learning theory applies to violence against women in that it 

suggests that violence is learned within the context of family. In this 

sense, it is often referred to as the intergenerational transmission of 

violence. The use of violence as an acceptable means to resolve con-

fl ict is passed down within the family from one generation to the next. 

Similarly, the family violence perspective argues that the origin of the 

violent behavior lies in the family structure. For example, when physi-

cal means of punishment are used to control behavior, this creates a 

sense of confusion among family members by sending the message 

that love is equated with violence. The weakness in these theories, 

however, is that not everyone who grows up in a violent family ends up 

turning to violence.

 Theories that focus on the psychological pathology of perpetra-

tors suggest that a personality disorder or some form of mental 

 illness is to blame for their behavior. For example, many theorists 

posit that violent men really just have a need to exert power and 

control. This need for power arises out of low self-esteem or the 

sense that they have little control over events in their lives. Feelings 

of depression, anger, stress, and narcissism may be culprits as well. 

Other psychological explanations include the resource theory, which 

also revolves around the concept of power. Since power is the abil-

ity to infl uence others, it may be used as a resource when other re-

sources are lacking. In simple terms, whoever has the most 

 resources in the relationship has the power, and sometimes the only 

resource is violence.

 Sociocultural theories in the context of violence against women 

include feminist perspectives, the cultural acceptance of violence, 

and the more specifi c subculture-of-violence theory. According to 

the feminist perspective, in a patriarchal (or male-dominated) soci-

ety, the social structure and socialization process prescribe  gender-

specifi c roles, of which men’s are superior and women’s are infe-

rior. Violence is often used to enforce this traditional power 

structure. Cross-cultural studies appear to lend support to the rela-

tionship between male social status and violence, as research has 

documented lower incidences of violence in more egalitarian soci-

eties. On the other hand, other researchers argue that these ideas 

are too simplistic and do not take into account individual differ-

ences in men. Moreover, the feminist perspective fails to explain 

why only a small proportion of men in patriarchal societies resort to 

violence.

 The cultural tolerance of violence likely plays an integral role in the 

perpetuation of the violence toward women. The more a society glori-

fi es violence and aggression, the more likely these cultural values are 

to permeate everyday aspects of life and to color the various interac-

tions between people. As such, there is an increased likelihood for 

violence against women to occur. Gender-based violence has be-

come so normalized within certain cultures that men’s dominant and 

aggressive behavior not only is tolerated but is actually expected be-

cause “that’s just how men are.” Furthermore, cultures particularly 

tolerant of alcohol and drug use may have high rates of domestic vio-

lence perpetuated by substance users, who tend to be men. Finally, 

the subculture-of-violence theory suggests that certain subpopula-

tions may be more likely to experience and accept the use of violence 

as a normal part of life. (See the discussion “Sex Work in a Subculture 

of Violence” in Chapter 3).

 In all practicality, there is no one specifi c approach suffi cient 

enough to elucidate such a pervasive and complex issue. A multidi-

mensional framework that draws upon several theories, integrates 

both micro and macro perspectives, and pays particular attention to 

cultural context is the most realistic approach for understanding vio-

lence against women.

Source: Jana L. Jasinski, “Theoretical Explanations for Violence Against Women,” in 

Sourcebook on Violence Against Women, edited by Claire M. Renzetti, Jeffrey L. Edleson, 

and Raquel Kennedy Bergen (Thousand Oaks, CA: Sage Publications, 2001).
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■ CRITICAL

THINKING IN CRIMINAL JUSTICE

The Insanity Plea, Texas Style

Conventional wisdom holds that the insanity defense is a loophole in the criminal justice 

system. Many people believe that it is an easy way to “get away with murder” and other 

violent crimes and that far too many serious criminals are successfully using it.78

 But is the insanity defense all that widespread? And what about those who suffer 

from legitimate mental health conditions? Should defendants found insane be reprimanded 

or rehabilitated? Is the insanity defense a threat to the safety of our society?

 Let’s fi rst go back to Texas, where Andrea Yates’s insanity defense was rejected for 

the murder of her children and she was instead sentenced to life in prison (for a review 

of the case see Exhibit 2.4). In the wake of the Yates case, several other similar cases 

have gained substantial media coverage in Texas.

 More recently, Dena Schlosser of Plano was charged with capital murder for cutting 

off her 10-month-old daughter’s arms in her crib. Schlosser, who tried to commit suicide 

by cutting herself after the birth (her third), was diagnosed by a court-appointed expert 

with bipolar disorder induced by childbirth. However, the judge not only insisted that the 

case go to trial but reportedly refused to accept any settlements between the two sides. 

Schlosser was found not guilty by reason of insanity and was sent to North Texas State 

Hospital, where, interestingly, she shared a room with Andrea Yates.

 Then there’s Deanna Laney, an eastern Texas mother who was found not guilty by 

reason of insanity for killing two of her sons and seriously injuring the third by bashing in their 

heads with rocks. She was sentenced to a state mental hospital in 2004. Like Yates, Laney 

said that God had commanded her to kill her children. In fact, Laney had delusions that she 

and Yates were chosen by God to survive the end of the world together.79 Lisa Ann Diaz, 

another Plano mother, drowned her two daughters during a delusional episode in 2003. Diaz 

was found not guilty by reason of insanity for one daughter’s death.80 Finally, there is the 

case of Maria Angela Camacho, who helped her common law husband John Allen Rubio 

suffocate, stab, and decapitate their three children in their Brownsville apartment in 2003.81

 Judging by the reports, it might appear that Texas is a state full of mothers about to 

go off the edge. But think critically: Is it more likely that the United States could have a 

hidden epidemic on its hands?

 According to psychiatrists, the number of cases like these has remained fairly con-

stant throughout the years, and Texas is no exception. However, there are a few unique 

features that make the state stand out. For one, the media scrutiny and cultlike following 

of the Yates case detonated a frenzy of coverage of similar cases, making these incidents 

appear more prevalent than they actually are. Furthermore, the Texas justice system draws 

attention to itself in the manner that these cases are being prosecuted. Although the 

insanity defense has worked under some circumstances, in others, including the Yates 

trial, the prosecution has aggressively sought capital murder charges that potentially carry 

the death penalty. In fact, the degree of controversy surrounding such cases has in part 

driven Texas lawmakers to study the insanity defense and its implications in their state. 

Among the considerations are whether or not to change the plea from “not guilty by 

reason of insanity” to “guilty but insane,” a suggestion that Harris County prosecutors 

(the county where Yates’s trial was held) vehemently oppose. They say they are less 

concerned with legal discourse than with preventing dangerously ill patients from return-

ing to the community.82

 But would rewording the language framing the insanity plea make a difference in the 

course of justice? The jury is still out, so to speak. Experts suspect the problem with the 

insanity defense lies in the loaded connotations of the word itself. Law professors note 

Deanna Laney in a Tyler, Texas, 

courthouse after pleading not guilty by 

reason of insanity to the murder of her 

six- and eight-year-old children.
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that folk concepts of insanity among jurors often override the reality of what an insanity 

sentence means. Jurors often refuse to consider a sentence of “not guilty by reason of 

insanity” when the nature of the crime in question is particularly gruesome and hard to 

comprehend, such as the murder of one’s own children. Others equate the phrase “not 

guilty” with “getting off easy.”

 Nationally, and contrary to public opinion, statistics reveal that the insanity plea is 

used in less than 1 percent of all criminal cases. Even though approximately 90 percent 

of those who use the insanity defense are indeed mentally ill, the claim works in only about 

a quarter of cases. In about 80 percent of cases in which the plea actually works, it is 

only because the defense team and the prosecutors agree beforehand on the appropriate-

ness of the defense. Finally, and not without an ironic twist, those found insane actually 

spend, on average, more time in mental institutions than those found guilty of murder 

spend locked up and off the streets.83

■

■ SUMMARY

The concept of crime is not well understood by most people. It goes well beyond 
the rather imprecise boundaries of “street crime” or the limited issues of violence 
and theft that are a major focus of mass media news and entertainment.
 Drawing on standards of what constitutes “sin,” or immoral behavior, people 
have often defi ned crime as violations of natural law. However, this defi nition implies 
that all individuals defi ne right and wrong the same way. Sociologists argue that 
people’s ideas about appropriate and inappropriate behavior are culturally and his-
torically specifi c. That is, social scientists choose to focus on the processes through 
which crime comes into being, and they suggest that crime is a social construction 
that changes over time and in different contexts. Scholars have argued that not all 
deviant behavior is criminal behavior and that not all criminal behavior is deviant 
behavior. Rather, criminal and deviant behaviors are defi ned by the culture.
 The only precise defi nition of crime, then, is a more legalistic one. As such, 
crime is an intentional act or omission in violation of criminal law (statutory and 
case law), committed without defense or justifi cation and sanctioned by the state as 
a felony or misdemeanor.
 Explanations of why people commit crimes are numerous. Biological theories 
of crime are grounded in the concept of biological determinism, a notion suggest-
ing that the causes of crime are the result of some biological or physical ele-
ment—that criminals may be “born,” not made. Biological theories tend to be weak, 
however, because the infl uences of environmental, cultural, social, and legal factors 
are generally ignored. Sociocultural theories of crime causation examine criminality 
in terms of how it may be related to society and culture. From this perspective, the 
focus shifts from the individual level to a whole range of sociocultural questions: 
What are the characteristics of situations in which crime tends to occur? Why is 
crime more common in certain places, within certain groups, and under certain 
circumstances than in others? What is the process by which some persons become 
criminal while others do not? Why is it that some behaviors are defi ned as crimi-
nal while others are not?
 It would be unrealistic to expect that any one theory of crime could explain all 
forms of criminal behavior. It is likely that each theory or various combinations of 
theories explain different kinds of lawbreaking. In all probability, however, there are 
as many reasons for engaging in criminal behavior as there are different kinds of 
crime.
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■ KEY TERMS

abettor (34)
accessory after the fact (34)
accessory before the fact (34)
administrative law (45)
anomie (41)
case law (35)
civil law (35)
common law (36)
conspiracy (33)
constitutional law (44)
crime (33)
criminal law (35)

defense (36)
deviance (28)
differential association (53)
differential opportunity theory (52)
differential reinforcement theory (53)
Durham Rule (36)
entrapment (39)
felony (43)
general strain theory (51)
labeling theory (54)
Lambert v. California (38)
mens rea (34)

misdemeanor (43)
misprision of felony (34)
M’Naghten Rule (36)
natural law (28)
primary deviation (55)
Robinson v. California (35)
secondary deviation (55)
social control theory (54)
social disorganization theory (49)
statutory law (35)
vicarious liability (35)

■ ISSUES FOR DISCUSSION

1. How do natural law conceptions of “sin,” sociological consider-
ations of deviance, and legalistic defi nitions of crime differ?

2. In the Leopold and Loeb case, when did the conspiracy actually 
begin? What elements were present?

3. Under what kinds of circumstances would the consent of the 
victim be an acceptable defense against crime? What are some 
examples?

4. What should be done about the insanity plea? Why?
5. What are the differences between mala in se and mala prohibita 

crimes? What are some examples of each?
6. Which appear to be the more plausible theories of crime?
7. Under what circumstances does the doctrine that “only the 

offender can be punished” not apply?
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CHAPTER 3
       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What are the differences between murder and 

manslaughter? 

    2 What is the felony-murder doctrine, and what are 

its ramifi cations? 

    3 What are the legal defi nitions of the major 

categories of crime? 

    4 What does it mean when a crime is referred to as 

“gender neutral”? 

    5 What are the subcategories of such major 

criminal acts as property crimes, sex offenses, 

and public order crimes? 

    6 Is rape a gender-specifi c crime? 

    7 What is “hate crime,” and who are the usual 

victims of such crimes? What are the arguments 

for and against hate-crime laws? 

    8 What is “domestic violence,” and who are its 

typical victims?   
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  T
 his brief description of allegations of crimes aboard cruise ships raises 

many other questions as well. What are the differences between “sex-

ual assault” and “rape”? What actually constitutes “assault”? Is there 

really a crime called “battery”? How are all of these things different from one 

another? What are the specifi c defi nitions of other types of crime? 

  Crime on the high seas illustrates some of the complex issues surrounding 

the nature and meaning of crime. Although crime can be defi ned broadly as 

conduct that is prohibited by criminal law, it has many designations in legal 

statutes. Moreover, its dynamics go well beyond the sterile classifi cations, 

provisions, and subsections that appear in state and federal criminal codes. 

Crime includes patterns and systems of behavior that occur at one or several 

points in time. It may involve varying sets of circumstances, social and politi-

cal environments, and victim-offender relationships. Too, crime may be an iso-

lated event that occurs at only one point in the offender’s lifetime; it may refl ect 

the best-developed aspects of a well-established career in illicit enterprise; or 

it may consist of the activities of an organization structured for the pursuit of 

illegal behavior. 

  In any study of crime it is important to understand not only the content of 

criminal codes but also the wider social context in which crime occurs, for all of 

these factors infl uence public images of crime, societal reactions to crime, and 

the justice system’s management of crime and criminals. This chapter therefore 

begins by discussing the legal aspects of various crimes as they are described 

in criminal codes, then briefl y analyzes a few specifi c patterns of crime that 

receive widespread attention in the popular media.    

  Legal Categories of Crime   
 As noted in Chapter 2, there are literally thousands of acts that are prohibited by 
law and designated in federal, state, and local criminal codes as felonies, misdemeanors, 
and violations. There is also administrative law, which lists additional criminal 

And because American shipyards aban-

doned passenger shipbuilding in the late 

1950s (in favor of more lucrative military 

shipbuilding contracts), the leading cruise 

lines operate as foreign corporations and 

register their vessels in such countries as 

Panama, the Bahamas, and Liberia. Other 

alleged crimes committed on cruise ships 

have included fraud, sexual battery, and 

even murder. The cruise ship industry, 

however, maintains that a cruise is per-

fectly safe, safer, in fact, than staying at a 

motel. 2  What do you think?  

crimes, including 19 alleged rapes, 41 sex-

ual assaults, and a variety of thefts. 1  The 

most common crimes targeted against pas-

sengers are sexual assaults and theft—and 

not only by crew members, but by other 

passengers as well. When crimes occur, 

they are rarely reported, for a whole variety 

of reasons. Primarily, the cruise industry op-

erates largely outside the framework of U.S. 

laws and regulations, so ships are governed 

mainly by international maritime treaties 

and shipping regulations. Under U.S. law, 

a cruise ship with a hull not built by an 

American shipyard cannot fl y a U.S. fl ag. 

 Crime on the High Seas 

  WASHINGTON, DC  —During a fi ve-

month period in 2007, the cruise indus-

try reported a total of 207 suspected 
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violations. All these laws result in a huge catalog of crimes. Of course, only a few 
of those crimes can be discussed here, so the focus here is on the ones that appear 
most often in local criminal courts and receive the most attention from state-level 
criminal justice agencies. The crime categories to be covered in this chapter include 
the following:  

  •   Criminal homicide  
  •   Assault (except sexual assault)  
  •   Robbery  
  •   Arson  
  •   Burglary  
  •   Other property offenses  
  •   Sex offenses  
  •   Drug law violations  
  •   Crimes against public order and safety   

   This list, although brief, encompasses more than 90 percent of the criminal law 
violations handled by state and local criminal justice agencies. This is not to say 
that other crimes are not serious or important, of course.  Treason,  for example, the 
only crime specifi cally mentioned in the Constitution of the United States, is clearly 
an act that can threaten the society as a whole. Yet acts of treason are relatively 
infrequent, and only rarely do they come to the attention of the criminal justice 
system. By contrast,  kidnapping —the forcible taking or detaining of a person against 
his or her will and without lawful authority—is a serious offense that receives little 
attention in the media but occurs quite frequently, especially in other parts of the 
world.  

   Criminal Homicide  

 Homicide   The killing of one human being by another is  homicide.  If it is not 
excusable or justifi able (see Chapter 2), it is called  criminal homicide.  Criminal homi-
cide is usually divided into the general categories of murder and manslaughter, each 

 Offi cials secure the crime scene in Brooksville, Florida, where one person was shot and killed and 
another was shot by a man with a rifl e who then fl ed the scene. 

 Kidnapping for Ransom 

 The fi rst person to be kidnapped for ransom 

in America was four-year-old Charley Ross 

in 1874. The kidnappers demanded $20,000 

ransom, but were so fearful of detection 

that all attempts to contact them failed. The 

child was never found, and the next abduc-

tion for ransom did not occur until 1900.  ❚

  Kidnapping in Latin America             

The highest rates of kidnapping for ran-

som occur in Latin America. As illustrated 

below, the nation with the highest num-

bers is Colombia.

  Country   2000   2002   2004   2006  

    Colombia   2,888   3,896   3,613   3,728  

  Argentina   2   165   444   446  

  Mexico   300   358   1,515   1,981  

  Venezuela   108   201   113   122  

  Brazil   455   528   608   892  

   Source: Brazilian Ministry of Justice, Colombian 
National Security Advisory,    Venezuela   Segura   , 
Procurator General of Argentina, media reports.  
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of which is typically subdivided into many “degrees” (e.g., murder in the fi rst or 
second degree).   

 Murder   Under common law,  murder  was defi ned as the felonious killing of 
another human being with malice aforethought. That last phrase implies a defi nite 
malicious intent to kill. Common law did not differentiate between murders in the 
fi rst or second degree, however, and there were varying interpretations of  malice  and 
 aforethought.  In modern criminal codes the law is more specifi c, and clear distinctions 
are made between malice aforethought, deliberation, and premeditation. 
  Today murder is generally divided into two degrees: fi rst and second. In most 
jurisdictions,  fi rst-degree murder  includes the notions of malice aforethought, delib-
eration, and premeditation.  Malice aforethought  refers to the intent to cause death 
or serious harm or to commit any felony whatsoever.  Deliberation  refers to full and 
conscious knowledge of the purpose of killing, suggesting that the offender has 
considered the motives for the act and its consequences.  Premeditation  refers to a 
design or plan to do something before it is actually done; it is a conscious decision 
to commit the offense (even though such a decision may occur only moments before 
the fi nal act). 
  A good illustration of fi rst-degree murder involving malice aforethought, delib-
eration, and premeditation is the well-known case of Timothy McVeigh. McVeigh 
was convicted, sentenced to death, and executed for the bombing of the Alfred 
P. Murrah Federal Building in Oklahoma City. Court testimony and evidence dem-
onstrated that he had planned an act of violence against persons and property, 
obtained and constructed the components of a truck bomb, parked the truck bomb 
directly outside the federal building on April 19, 1995, during regular business and 
day care hours, and caused the truck bomb to explode. 3  
  In a number of jurisdictions, statutes also designate murder to be in the fi rst 
degree when specifi c circumstances are present. In many states, for example, murder 
by poisoning automatically carries a fi rst-degree charge, and in some areas a charge 
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EXHIBIT 3.1 RESEARCH ON CRIME & JUSTICE

  Not All Murderers Kill Equally 

 Although those who commit multiple murders are usually lumped to-

gether in a single reviled category of criminals, multiple murderers 

actually have distinct patterns of behavior and motivations that drive 

their impulse to kill. There are 

three broad categories of multi-

ple murderers: mass murderers, 

spree killers, and serial killers. 

   Mass murderers  kill multiple 

victims in a single location within 

an uninterrupted period of time, 

whether it takes place in the span 

of a few minutes or over a few 

days. Mass murderers are typi-

cally mentally disturbed individu-

als who take out their aggression 

on whoever happens to be in the 

vicinity. Charles Whitman, who 

shot more than 30 people from a 

tower on the University of Texas 

campus in Austin, is a classic 

example of a mass murderer. 

   Spree killers  murder two or 

more people in more than one 

location. It is considered a “spree” 

when the murderer does not take 

a break in moving from one loca-

tion to another to continue killing 

people. Andrew Cunanan is con-

sidered a spree killer. Cunanan’s 

cross-country rampage started 

when he killed his former lover in 

Minneapolis; he then killed two 

people for their cars in Chicago 

and New Jersey before culminat-

ing with the murder of fashion designer Giovanni Versace on the steps 

of his mansion on Miami Beach. 

   Serial killers  murder three or more people on separate occasions. 

Unlike the fi rst two types of murderers, who usually select their Charles Whitman

Andrew Cunanan
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of “murder-one” is also mandatory if the homicide involved torture, ambush, the use 
of destructive devices, the killing of a law enforcement offi cer, or a murder for hire. 
(For a discussion of different types of murderers, see  Exhibit 3.1 .) 
   Second-degree murder  refers to instances of criminal homicide committed with 
malice aforethought but without deliberation and premeditation. Murders of this 
type are often impulse killings. They occur among members of a family or lovers, 
often as the outgrowth of an argument or difference of opinion. The killing is a 
spur-of-the-moment episode that occurs without planning or full consideration. 
  Currently, 33 states and the District of Columbia divide murder into at least 
two degrees. Three states, however—Florida, Minnesota, and Wisconsin—have 
more than two degrees of murder. The aim is to limit the use of the death penalty 
without reducing the seriousness of the crime.   

 The Felony-Murder Doctrine   Under common law, the  felony-murder doc-
trine  maintained that any death resulting from the commission of, or attempt to 
commit, the crimes of arson, burglary, larceny, rape, or robbery was to be considered 
murder. In many contemporary legal statutes, the felony-murder doctrine provides 
that if a death occurs during the commission of a felony, the person committing the 
primary offense can also be charged with murder in the fi rst degree. 4  Thus, if an 
individual commits the felonious crime of arson by setting fi re to his place of busi-
ness and one of his employees is killed in that fi re, the arsonist would be charged 
with fi rst-degree murder. 
  A great deal of confusion surrounds this doctrine. First, the statute is unusual 
in that although under the law fi rst-degree murder requires malice aforethought, 
deliberation, and premeditation, the felony-murder rule considers these three 
essential elements to be implied. The offender is seen to act in a deliberate man-
ner and is therefore responsible for any natural and probable consequences. A 
second diffi cult issue is whether the felon must be the agent of the killing. For 
example, if a case of arson results in the death of a fi refi ghter, can the arsonist be 

victims indiscriminately, serial 

killers carefully choose their vic-

tims and methodically plan their 

crimes. Because they some-

times travel long distances 

between their crimes, kill for 

idiosyncratic reasons, and fre-

quently wait for periods of time 

between killings, serial killers 

are diffi cult to apprehend. Ac-

cording to social scientists, se-

rial killers are typically white 

males, aged 25 to 34, with in-

telligent and charming personalities. They tend to select vulnerable 

victims who will fulfi ll their preoccupation with sadistic and some-

times sexual fantasies involving domination and control of their vic-

tims. Moreover, they are inclined to use hands-on methods in their 

crimes, such as strangulation and stabbing. Many are obsessed with 

police work and like to associate with the police, such as the BTK 

killer (bind, torture, and kill), who murdered 10 victims in Wichita, 

Kansas, between 1974 and 1991 and then taunted police with grue-

some letters and poems about his crimes. Like many other serial 

killers, he led a double life: He was part churchgoing Cub Scout 

leader with deep roots in his community and part sadistic killer who 

derived sexual pleasure from his crimes. 

  Ronald Holmes, a criminologist who studies serial killers, con-

tends that serial killers fall into four distinct classes:  

  •   The  visionary  is typically psychotic and driven to kill by the inner 

voices or personal visions he or she experiences.  

  •   The  power-oriented  killer seeks ultimate control over the victims. 

These killers are not mentally deranged like the visionaries, but the 

sense of power and control they exert over their victims becomes 

an insatiable obsession.  

  •   The  mission-oriented  killer specifi cally targets victims who are 

deemed unworthy to live; this killer’s mission is to cleanse the 

world of such human misery.  

  •   The  hedonistic  killer murders for the pure thrill of it. Many even 

become sexually excited by the act.   

 Sources:    Ronald   M.   Holmes  and  James   De   Burger   , “Serial Murder,” in  Studies in 

Crime, Law and Justice,  Vol. 2, edited by James A. Inciardi (Thousand Oaks, CA: Sage 

Publications, 1988); Ronald M. Holmes and James De Burger, “Profi les in Terror: The 

Serial Murderer,”  Federal Probation  49, 3 (1985): 29–34; David Montgomery, “The 

Mark of a Killer Who Strikes Over and Over Again,”  The Washington Post,  October 8, 

2002, 1C.  

Dennis Rader, the “BTK” Killer
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charged with fi rst-degree murder under the felony-murder doctrine?  Exhibit 3.2  
summarizes two cases in which the felony-murder doctrine was addressed by the 
U.S. Supreme Court. 

   Manslaughter   Manslaughter is an alternative category of criminal homicide, 
typically charged when a killing occurs under circumstances that are not severe 
enough to constitute murder yet are beyond the defenses of justifi able or excusable 
homicide.  Manslaughter  is distinguished from murder in that the latter implies 
malice whereas manslaughter does not. Some jurisdictions divide manslaughter into 
as many as four degrees, although most differentiate only between voluntary and 
involuntary manslaughter. 
   Voluntary manslaughter  refers to intentional killings committed in the absence of 
malice and premeditated design. Its essential elements include a legally adequate 
provocation resulting in a killing done in the heat of passion. Thus, if two people 
become involved in a quarrel and one kills the other, the offender can be charged 
with voluntary manslaughter. In contrast,  involuntary manslaughter  exists when a 
death results unintentionally as the consequence of some unlawful act or through 

EXHIBIT 3.2 LAW & CRIMINAL JUSTICE

  The Felony-Murder Doctrine 

 In  Enmund  v.  Florida,  decided by the Supreme Court in 1982, a murder 

had been committed during the course of a robbery. The appellant in 

the case, who had participated in the robbery but not the killing, was 

convicted of murder in the fi rst degree and sentenced to death. The 

Supreme Court held that the Eighth Amendment ban against cruel and 

unusual punishment does not permit the death penalty on a defendant 

who aids and abets a felony in the course of which a murder is com-

mitted by others where there was no evidence that the defendant at-

tempted to kill or intended to kill. The Court reasoned that the identical 

treatment of a robber and his accomplice, and the attribution of culpa-

bility of one to the other in these circumstances, is unconstitutional. 

  The decision in  Enmund  was modifi ed, however, by  Tison  v.  Arizona,  

decided in 1987. Specifi cally, the Tison brothers—Ricky, Raymond, 

and Donald, along with other members of their family—planned and 

effected the prison escape of their father Gary. Gary Tison was serving 

a life sentence for having killed a correctional offi cer during a previous 

escape. The three brothers entered the prison with an ice chest fi lled 

with guns, armed their father and another convicted murderer, and 

then effected the escape. Later, the brothers helped to abduct, detain, 

and rob a family of four and watched their father and the other convict 

murder the members of that family with shotguns. 

  Donald Tison was subsequently killed during a shootout at a police 

roadblock a few days after the prison break. Gary Tison evaded the 

police and escaped into the desert, but subsequently died of exposure. 

Ricky and Raymond Tison were arrested, convicted, and sentenced to 

death. 

  Although the two surviving brothers stated that they were surprised 

by the shooting, neither had made any effort to help the victims, and 

they drove away in the victims’ car with the rest of the escape party. 

After the Arizona Supreme Court affi rmed individual convictions for 

capital murder under the state’s felony-murder and accomplice-liability 

statutes, the Tisons collaterally attacked their death sentences in state 

postconviction proceedings, alleging that  Enmund  v.  Florida  required a 

reversal in the court’s sentencing decision. 

  The Arizona Supreme Court determined that the Tison brothers 

should be executed, holding that  Enmund  requires a fi nding of “intent 

to kill” and interpreting that phrase to include situations in which the 

defendant intended, contemplated, or anticipated that lethal force 

would or might be taken in accomplishing the underlying felony. De-

spite a fi nding that the Tisons did not specifi cally intend that the vic-

tims die, nor did they plan the homicides in advance or actually fi re the 

shots, the court ruled that the requisite intent was established by evi-

dence that they played an active part in planning and executing the 

breakout and in the events that led to the murders, and that they did 

nothing to interfere with the killings or to disassociate themselves 

from the killers afterward. Although only one of the Tison brothers 

testifi ed that he would have been willing to kill, the court found that 

both of them could have anticipated the use of lethal force. 

  The U.S. Supreme Court ruled against Ricky and Raymond Tison, 

holding that although they neither intended to kill the victims nor in-

fl icted the fatal wounds, the record might support a fi nding that they 

had the culpable mental state of reckless indifference to human life. 

The Court explained that the Eighth Amendment does not prohibit the 

death penalty as disproportionate in the case of a defendant whose 

participation in a felony that results in murder is major and whose 

mental state is one of reckless indifference. A survey of state felony-

murder laws and judicial decisions after  Enmund  indicates a societal 

consensus that this combination of factors may justify the death pen-

alty even without a specifi c “intent to kill.” 

 Sources:  Enmund  v.  Florida,  458 U.S. 782 (1982);  Tison  v.  Arizona,  41 CrL 3023 (1987); 

James W. Clarke,  Last Rampage: The Escape of Gary Tison  (Boston: Houghton Miffl in, 

1988).  
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negligence. For example, if a motorist is driving while intoxicated and loses control 
of the vehicle, thereby killing a pedestrian, involuntary manslaughter could be 
charged. In this case, the killing would be unintentional, yet the motorist’s intoxi-
cated condition while driving is a violation of the law. In some jurisdictions, however, 
the charge might be vehicular homicide or driving while intoxicated or second-
degree murder. In 1997, a court in Winston-Salem, North Carolina, set a legal 
precedent with a fi rst-degree murder conviction in a drunk-driving killing. Prosecu-
tors held that the defendant could be convicted without the intent to kill, because 
he had been acting out of “culpable negligence,” as shown by a long history of mix-
ing alcohol with drugs and driving. 5  
  A case in De Kalb County, Georgia, demonstrates how broadly the involuntary 
manslaughter statutes can be interpreted. A dog owner was convicted of involuntary 
manslaughter and sentenced to fi ve years in prison after three of his pit bull terriers 
killed a four-year-old boy. 6  His prosecution was based on the  doctrine of implied 
malice,  in which a person can be convicted of criminal homicide if “wanton disregard 
for human life” can be proved. In Florida, manslaughter statutes include a  vessel 
homicide  law aimed at unsafe boat operators—a legislative reaction to the more than 
100 boating fatalities that occur there each year. 7  
  Note that because voluntary manslaughter can refer to deaths resulting from 
unlawful acts, it must be differentiated from the felony-murder doctrine. In jurisdic-
tions where all homicides occurring during the commission of a felony are classifi ed 
as murder, involuntary manslaughter can apply only to misdemeanor cases. Also, in 
many cases the differences that separate second-degree murder from voluntary man-
slaughter are not always immediately clear. Both offenses, for example, can relate to 
crimes of passion, and what differentiates one from another often refl ects the degree 
of passion involved, the court’s interpretation of the circumstances of the killing, and 
the particular legal codes that defi ne the boundaries of the two offenses in a given 
jurisdiction. 
  In a few jurisdictions, unfortunately, the criminal codes are so disorganized and 
vaguely written that they can hardly be called codes at all—thus adding one more 
element to the already convoluted criminal justice “nonsystem.” The problem with 
poorly drafted criminal codes is that they shift the burden of determining culpabil-
ity and punishment to the courts and give judges little or no guidance on how to 
proceed. To cite but one example, North Carolina’s criminal code establishes the 
crimes of voluntary and involuntary manslaughter but provides no defi nitions to 
distinguish between the two terms or to differentiate either crime from murder. 8  As 
a fi nal point here, whether it is classifi ed as murder or manslaughter, homicide can 
occur in a variety of different contexts. As is illustrated in  Exhibit 3.3 , murder has 
sometimes been discussed under the label of “domestic terrorism.”    

 Assault 

 Contrary to popular notions,  assault  does not refer to the infl iction of an injury on 
another person. In legal terms, it is simply an intentional attempt or threat to phys-
ically injure another person.  Battery  is the term for nonlethal culmination of an 
assault. Thus,  assault and battery  is an assault that infl icts some violence on the 
victim. Aggravated assault refers to an assault made with the intent to commit mur-
der, rape, or robbery or to infl ict serious bodily harm; simple assault is one in which 
the intended harm fails or no serious harm was ever intended.  

 Menacing and Mayhem   Although aggravated assaults are usually felonies and 
simple assaults are misdemeanors, many jurisdictions separate the two according to 
degree of assault rather than by whether they are felonies or misdemeanors. Moreover, 
some states have defi ned specifi c kinds of assault as distinct offenses. For example, 
while assault in the third degree can generally be construed as simple assault and a 
misdemeanor, other categories of nonfelonious assault might include  menacing  (touch-
ing a person with an instrument or part of the body, thereby causing offense or alarm 

   It has long been a well-stated principle 

that the commission of unlawful sexual 

intercourse with a female relative is an 

act obviously calculated to arouse un-

governable passion, and that the killing 

of the seducer or adulterer under the 

infl uence or in the heat of that passion 

constitutes voluntary manslaughter, and 

not murder. 

    —from the opinion in   state   v.  

 thornton,   tennessee supreme 

court, 41 crl 2162 ₍1987₎, in which 

the defendant appealed his 

first-degree murder conviction 

in the slaying of his wife´s 

lover after discovering them in 

flagrante delicto ₍engaged in 

sexual intercourse₎      

       A police diver investigating the murder of 
a student bludgeoned to death.   
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to that person). Similarly, although  mayhem  can be considered a serious and aggravated 
assault, in some states, such as California, it is classifi ed as a separate felony:

  Every person who unlawfully and maliciously deprives a human being of a member of 
his or her body, or disables, disfi gures, or renders it useless, or cuts or disables the tongue, 
or puts out an eye, or slits the nose, ear, or lip, is guilty of mayhem. 9    

     Jostling   Perhaps the most peculiar categories of assault are found in the jostling 
statutes.  Jostling  refers to the pushing or crowding of an individual. It is generally 
believed that pickpockets jostle their victims (bump into them and throw them off 
balance) while stealing their money. New York’s jostling statute enables police offi cers 
to arrest pickpockets even though they are not caught stealing. 10  In fact, this statute 
is so widely used in some areas that many career pickpockets have numerous arrests 
for jostling and few for actually stealing. It might be added, however, that truly 
expert pickpockets rarely jostle their victims. As one commented, “No, you never 
throw them the jostle. All that does is wake up the mark and tell him that some-
thing’s happening. If a cop knows you and thinks you’re going to score, he’ll grab 
you and call it jostling, even though you did nothing.” 11  

    Robbery 

  Robbery  is the felonious taking of money or goods from a victim’s person, or in a 
victim’s presence and against his or her will, through the use or threat of force and 

EXHIBIT 3.3 historical perspectives on criminal justice
 Domestic Terrorism 

 Not all terrorism involves Islamic extremists or insurgent groups from 

distant parts of the world seeking “death to the infi dels” or social or 

political change. There are also “domestic terrorists,” homegrown indi-

viduals or groups who kill or destroy property here in the United States 

for vengeance or to bring attention to a person or ideological cause. 

Not all domestic terrorists have an obvious cause. In fact, many do not 

even consider themselves terrorists. Moreover, there are a few who 

are no more than serial killers but whose actions serve to terrorize 

entire communities. 

  An interesting example of a domestic terrorist was George 

Metesky, a Consolidated Edison employee, also referred to as the 

“Mad Bomber,” who terrorized New York City for 16 years, except for 

a brief pause during World War II. It all began on November 16, 1940, 

when Metesky walked into the Con Ed offi ce on the city’s Upper West 

Side, dropped his toolbox, and walked out again. Later in the day 

workers in the building found a wooden toolbox sitting on a window-

sill. Inside was an unexploded pipe bomb with a note wrapped around 

it: “Con Edison crooks, this is for you.” There were no fi ngerprints or 

other evidence, and after a brief investigation, the case was left idle. 

A year later, a second bomb was found in the gutter outside another 

Con Edison building. This time it was wrapped in an old sock, but 

there was no note. 

  In early 1942 Metesky sent a brief note to police proclaiming that 

he was a patriot and would not make any more bombs until after the 

war was over. The Mad Bomber then became silent, and most New 

Yorkers forgot about him. But then, starting in 1950, New York faced 

years of terror as bomb after bomb was discovered all over the city. 

The fi rst was found in Grand Central Station. It was followed by more 

than 30 other bombs placed in telephone booths, public libraries, tran-

sit stations, and movie theaters. 

  What fi rst galvanized the NYPD into action was an explosion that 

ripped through the Brooklyn Paramount theater on the evening of De-

cember 2, 1956. It had been Metesky’s work, and six people were 

injured, three of them seriously. The bombs were getting more power-

ful and sophisticated, and it was only a matter of time before people 

started dying. A criminal profi ler was brought into the case, and 

Metesky was ultimately identifi ed and arrested. And the reason for the 

bombs? He had had a grudge against Con Edison over a denied work-

ers’ compensation case. George Metesky was judged acutely para-

noid and committed to an institution. He was eventually released in 

1974. Twenty years later he died in his Westbury, New York, home at 

the age of 90. 

  There are numerous other cases in the annals of crime, serial 

murder, and domestic terrorism. Perhaps there are students reading 

this who are familiar with the fi lms  Badlands, Natural Born Killers,  and 

 Wild at Heart,  or with Bruce Springsteen’s  Nebraska  album. All were 

inspired by Charles Raymond Starkweather’s murderous rampage 

across the American plains states, which epitomized the 1950s spec-

ter of teenage violence. His mass slaughter lasted only eight days, 

but it claimed the lives of 10 people and terrorized an untold number 

of communities. Three of the victims were the parents and baby sis-

ter of Starkweather’s 14-year-old girlfriend, Caril Ann Fugate, who 

Convenience
store
5.6%

Residence
14.3%

Bank
2.1%

Miscellaneous
17.1%

Street/highway
44.5%

Commercial
house
13.6%

Gas or service
station
2.7%

  Robbery Distribution 

by Location 2006   

   Because of rounding, the percentages 

may not add up to 100.0.  



 chapter 3 legal and behavioral aspects of crime 69

violence. As such, it involves aspects of both theft and assault, and since the use or 
threat of violence is present, it is generally classifi ed as a crime “against the person.” 
The specifi c elements necessary for a robbery to take place are clear in its defi nition: 
(1) the felonious taking (with intent to steal) (2) of money or goods (3) from a 
person or in his or her presence (or custody, care, or control) (4) against his or her 
will (5) through the use or threat of force and violence. Thus, an armed bank holdup, 
a street mugging, and a purse snatching would all be robberies. If one or more of 
the fi ve elements just listed were missing, the action would not be a robbery but 
some other crime, or perhaps no crime at all. If the use or threat of force were 
absent, for example, the crime would be theft. 
    Some jurisdictions divide robbery into degrees. Robbery in the fi rst degree is 
charged when the offender is armed with a deadly weapon or dangerous instru-
ment. Other jurisdictions have specifi c statutes that recognize unarmed robbery, 
armed robbery, train robbery, safe and vault robbery, and, most recently,  carjacking  
(see  Exhibit 3.4 ).  

    Arson 

 Common law conceptions of  arson  referred to the malicious burning of the dwell-
ing of another person, but modern statutes have extended the parameters of arson 
in a variety of ways. First, while arson originally carried the ideas of fi re and burn-
ing, most jurisdictions now include the use of explosives in the defi nition of this 

accompanied him on his trail of morbid violence. 

Yet, curiously, while the nation was shocked by 

the murders, Charlie and Caril quickly became a 

macabre adornment of twentieth-century Ameri-

can folklore. Locals were terrorized, but others 

were fascinated with the seemingly matter-of-

fact way in which much of the killing had been 

done. After shooting and stabbing three mem-

bers of Caril’s family, for example, the teenage 

couple ate sandwiches and watched television 

only a few yards from where their victims’ bodies 

lay hidden. 

  Starkweather was fi nally arrested, convicted, 

and executed in the Nebraska State Penitentiary 

electric chair on June 24, 1959. Caril Ann Fugate 

received a life sentence for her part, but was pa-

roled in 1976. As of early 2008, she was working 

as a medical assistant in Lansing, Michigan. 

  There have been scores of other domestic ter-

rorists. More recent events include the Tylenol poi-

sonings of 1982 in a Chicago suburb, which led to tamperproof pack-

aging for many consumer products; and the 1995 bombing of the 

federal building in Oklahoma City by Timothy McVeigh. Others include 

“Unabomber” Theodore Kaczynski, convicted D.C. snipers John Allen 

Muhammad and John Lee Malvo, and Charles A. McCoy, Jr., arrested 

in March 2004 as a suspect in the I-270 shootings in Ohio. 

  As a fi nal point here, domestic terrorism is also undertaken by or-

ganized groups. In 1998, for example, an organization known as the 

Earth Liberation Front admitted responsibility for a series of fi res in the 

ski village of Vail, Colorado. In an email message to Colorado Public 

Radio in Denver, the group reported:

  On behalf of the lynx, fi ve buildings and four ski lifts at Vail were reduced to 

ashes on the night of Sunday, October 18. Vail, Inc. is already the largest ski 

operation in North America and now wants to expand even further. The 12 miles 

of roads and 885 acres of clearcuts will ruin the last, best lynx habitat in the 

state. Putting profi ts ahead of Colorado’s wildlife will not be tolerated. This ac-

tion is just a warning.       

    These torched SUVs were the result of domestic terrorism by overzealous environmentalists.  

 Greatest Robberies and Thefts of the 

Twentieth and Twenty-First Centuries  

  •   Biggest theft in history: Robbery of 

Reichsbank after the collapse of Nazi 

Germany, estimated at $3.75 billion  

  •   No. 1 jewel robbery: $48 million worth 

of jewels stolen from a shop in Cannes, 

France, in 1994  

  •   No. 1 cash theft: $22 million stolen at 

Hong Kong’s airport in 1991  

  •   $10.8 million stolen in 1990 from an ar-

mored car crew in Rochester, New York, 

as they stopped to buy lunch  

  •   Largest art theft is U.S. history: $300 mil-

lion, including works by Rembrandt and 

Monet, from a Boston art museum in 

1990  

  •   Largest art theft in Europe: $163.2 mil-

lion, including works by Cezanne, Degas, 

Van Gogh, and Monet, from a private 

museum in Zurich ❚   
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crime. Second, contemporary statutes include not only dwellings but also other types 
of buildings, as well as the property of the arsonist (if, for instance, there is an 
attempt to defraud an insurer or if the building is occupied). Thus, a person is guilty 
of arson when he or she intentionally damages a building by starting a fi re or caus-
ing an explosion. 12  
    Arson is a felony in all jurisdictions. Most often it is divided into at least two degrees 
and sometimes three. In general, if the premises that are set afi re are occupied, the charge 
will be fi rst-degree arson. If they are unoccupied, the case will be one of second-degree 
arson. A person is guilty of arson in the third degree if the premises burned are his or 
her own, if they are unoccupied, and if the purpose is to defraud the insurer. 
    From a legal perspective, the major problem in arson cases is the element of 
criminal agency, or  intent.  A conviction depends on the state’s proving that an 
accused person had both the intent and the opportunity to commit arson, which is 
diffi cult in many cases. Studies have shown that the reasons for arson are numerous 
and obscure and sometimes hard to detect. There are “revenge fi resetters,” for exam-
ple, whose crimes result from anger, hatred, or jealousy in personal relationships; 
there are “excitement fi resetters,” who simply enjoy watching fi res and the operations 
of fi re equipment; there are “insurance-claim fi resetters,” who incinerate business 

EXHIBIT 3.4 historical perspectives on criminal justice
 Jack, Hijack, Carjack, and Skyjack 

  The word  carjack,  referring to auto theft at gunpoint (and sometimes 

resulting in kidnapping and/or homicide), is heard with considerable 

frequency. In some locales it has caused such a renewed fear of crime 

that both public and private police agencies have become highly visible 

guardians in urban fi nancial and shopping centers as well as in subur-

ban parking garages and lots. Although the term  carjack  was added to 

the lexicon relatively recently, its roots are quite old—dating back 100 

years or so to early American tramp and railroad slang. 

  Since the closing years of the nineteenth century, a generic term 

for a hobo or tramp was  jack,  and the usual greeting between two 

members of this wandering fraternity was “Hi, Jack.” It was a contrac-

tion for “How are you, Jack?” If one of the jacks was a “yegg” or 

“jungle buzzard” (a tramp thief or robber), he would produce a gun af-

ter the greeting and demand, “Hands up, Jack!” If this command was 

not quickly obeyed, the next order would be “High, Jack!” (meaning 

raise your hands high over your head). 

  By the second decade of the twentieth century, “High, Jack” had 

entered general American underworld slang, it was contracted to “hi-

jack,” and the hijacker was a criminal who robbed other criminals. 

During the Prohibition era, hijackers were crooks who robbed bootleg-

gers, typically after the liquor had been smuggled past revenue offi -

cers. Since this version of hijacking involved the robbery of trucks and 

their contents, when the robbery of automobiles became a highly vis-

ible crime in the early 1990s the term  carjacking  was applied by the 

media and police. 

  As for skyjacking—the hijacking of an airplane—it did not begin 

with 9/11. The fi rst case in the United States occurred on May 1, 

1961, when a man forced a commercial airliner enroute from Miami to 

Key West, Florida, to detour to Cuba. As was the case with 9/11, 

skyjacking is done almost invariably for terrorist purposes. 

       A steel beam from the World Trade Center, indicating the number of 

people who died at the site during the 9/11 terrorist attacks.    
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property for its insurance value; there are “vandalism fi resetters,” who set buildings 
ablaze as part of adolescent peer-group activities; there are “criminal vindication 
fi resetters,” who use arson for hiding the evidence of other crimes. 13  To these might 
be added the “professional torches” who incinerate buildings for a fee, the fi rebomb-
ers of activist and political liberation organizations, the large number of skid row 
vagrants who are arrested for arson, and the many other types of arsonists for whom 
intent and motivation are not entirely clear.   

 Burglary 

 At one time, burglary was viewed as a crime against the habitation—that is, an 
invasion of the home—and was defi ned only in terms of the breaking and entering 
of a dwelling, at night, with the intent to commit a felony therein. The term comes 
directly from English common law and has its roots in the Saxon words  burgh,  
meaning “house,” and  laron,  meaning “theft.” In current statutes the defi nition of 
burglary has been broadened: It includes structures other than a dwelling; it is appli-
cable whether the illegal entry occurs during the night or day; and it can involve an 
intended felony or misdemeanor. 
    The term  breaking and entering  is often used synonymously with  burglary,  but 
this can be misleading because both breaking and entry need not be formally present 
for a burglary to occur. “Breaking” suggests forcible entry, but the mere opening of a 
closed door is suffi cient to constitute a breaking. Moreover, simply remaining in a 
building until after it has closed and then engaging in some criminal activity can also 
constitute a burglary, even though no actual breaking occurs.  Entry  is the more essen-
tial element; it can be limited to the insertion of any part of the body or any instrument 
or weapon into the building and still be suffi cient to constitute a burglary. 
    Burglary is another offense that appears in a large number of degrees and vari-
eties. A person is typically guilty of burglary in the third degree when he or she 
knowingly enters or remains unlawfully in a building with the intent to commit a 
crime therein. The burglary becomes an offense in the second degree if the building 
happens to be a dwelling, if the offender is armed, or if there is physical injury to 
any person who is not a participant in the crime. Burglary in the fi rst degree involves 
unlawful entry or remaining in a dwelling at night, combined with the offender 
being armed or causing physical injury. 14  
        Since burglary involves a criminal intent—that is, unlawful entry for some crim-
inal purpose—two additional points must be stressed. First, even if the purpose of the 
entry is to commit a minor crime, such as petty theft or some other misdemeanor, the 

  Burglary in the United States, 

1985–2006   

 Source:  Uniform Crime Reports.   
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burglary has been consummated and a felony has been committed. Further, the offender 
can be charged not only with burglary but with the other offense as well. Second, the 
criminal intent aspect has resulted in a number of jurisdictions structuring their laws 
so that attempted burglary is included in the defi nition of burglary. 
    Closely related to burglary are a number of other crimes that are generally 
defi ned in separate statutes. For example, in many jurisdictions the very possession 
of burglar’s tools can be prosecuted as a felony: 

 A person is guilty of possession of burglar’s tools when he possesses any tool, instrument, 
or other thing adapted, designed, or commonly used for committing or facilitating 
offenses involving unlawful entry into premises, or offenses involving forcible breaking 
of safes or other containers or depositories of property, under circumstances evincing an 
intent to use or knowledge that some other person intends to use the same in the com-
mission of an offense of such character. 15    

   Under the law, then, burglar’s tools can include any number and type of devices, 
ranging from sophisticated lock picks and explosives to simple everyday tools such 
as screwdrivers and chisels. 
    Also related to burglary are the crimes described as  criminal trespass.  These are 
generally misdemeanors or violations and are distinguished from burglary in that 
breaking with criminal intent is absent or the trespass involves simply property that 
has been fenced in a manner designed to exclude intruders.   

 Property Offenses 

 It is diffi cult to describe the full range of property offenses because jurisdictions 
defi ne and categorize them in different ways. In Louisiana, for example, the techni-
cal dimensions of the theft statute are quite broad: 

 Theft is the misappropriation or taking of anything of value that belongs to another, either 
without the consent of the other to the misappropriation or taking, or by means of 
fraudulent conduct, practices, or representations. An intent to deprive the other perma-
nently of whatever may be the subject of the misappropriation or taking is essential. 16     

     This defi nition covers a multitude of property crimes, including what other 
states may defi ne as larceny, embezzlement, and fraud. Further, while many states 
may have a broad  larceny  statute, which refers to the taking and carrying away of 
the personal property of another person with the intent to deprive permanently, other 
states, such as Delaware, defi ne shoplifting—a clear instance of larceny—as a sepa-
rate offense. 17  In Ohio and several other jurisdictions, theft statutes include the 
unlawful use of a person’s service. 18  In general, however,  theft  seems to be the broad-
est of terms relating to property offenses and can be loosely defi ned as the unlawful 
taking, possession, or use of another person’s property without the use or threat of 
force and with the intent to deprive permanently. Within the boundaries of this 
defi nition, theft would include the following:  

  •    Larceny:  The taking and carrying away of the personal property of another 
person with the intent to deprive permanently.  

  •    Shoplifting:  The theft of goods, wares, or merchandise from a store or shop.  
  •    Pickpocketing:  The theft of money or articles directly from the garments of the 

victim.  
  •    Embezzlement:  The fraudulent appropriation or conversion of money or property 

by an employee, trustee, or other agent to whom the possession of such money 
or property was entrusted.  

  •    Fraud:  Theft by false pretenses; the appropriation of money or property by trick 
or misrepresentation, or by creating or reinforcing a false impression as to some 
present or past fact that would adversely affect the victim’s judgment of a trans-
action.  

  •    Forgery:  The making or altering of any document or instrument with the intent 
to defraud.  

 Pump and Run Thefts 

 As gasoline prices have risen, so too have 

the number of pump and run thefts from 

gasoline retailers. Prepayment by cash or 

credit card would reduce the number of 

thefts, but many retailers oppose it because 

it discourages drivers from going inside to 

shop for more profi table items. 

 Source: Bureau of Transportation Statistics ❚ 
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  •    Counterfeiting:  The making of imitation money and obligations of the govern-
ment or corporate body.  

  •    Confi dence games:  The obtaining of money or property by means of deception 
through the confi dence a victim places in the offender.  

  •    Blackmail:  The taking of money or property through threats of accusation or 
exposure.  

  •    Plagiarism:  The copying or adopting of the literary, musical, or artistic work of 
another and publishing or producing it as one’s own original work.  

  •    Removal of landmarks:  The relocation of monuments or other markings that 
designate property lines or boundaries for the purpose of fraudulently reducing 
the owner’s interest or holdings in lands and estates.  

  •    Criminal bankruptcy:  The fraudulent declaration of a person’s excessive indebted-
ness or insolvency in an effort to avoid partial or full payment of one’s debts.  

  •    Usury:  The taking of or contracting to take interest on a loan at a rate that 
exceeds the level established by law.  

  •    Ransom:  The demanding of money for the redemption of captured persons or 
property.  

  •    Buying, receiving, or possessing stolen goods:  The purchase, receipt, or possession 
of any property or goods known to be stolen.       

      This list may be longer or shorter depending on how an offense is interpreted in 
a particular jurisdiction.  Extortion,  for example, is included in the theft statutes of some 
states and can be defi ned to include not only the taking of money or property under 
threat of physical injury if the property is not delivered (which may also be construed 
as a form of robbery) but also what has been defi ned as blackmail.  The theft of services  
also appears as a separate offense in some areas. This refers, for example, to a situation 
in which a homeowner illegally taps into another household’s TV cable or electric meter 
or alters the mechanism in his or her own meter, thus avoiding paying for the service. 
    Also note that the offenses in the list are not mutually exclusive. What has been 
defi ned as counterfeiting may appear under forgery statutes; confi dence games are 
clearly special varieties of fraud; and shoplifting and pickpocketing are forms of 
larceny. Here we will focus on  larceny,  since this classifi cation includes many types 
of theft and, at least in terms of offi cial criminal statistics, is the most common of 
all major crimes. 
    According to the legal defi nition provided in the preceding list, the crime of 
larceny includes fi ve essential elements: (1) the taking and (2) carrying away of the 
(3) personal property (4) of another (5) with the intent to deprive permanently. 
The element of  taking  suggests that the offender has no legal right to possession 
of the property in question. In this sense, taking involves a trespass in that the 
possession of property has been wrongfully obtained. 
    This point highlights the diffi cult distinctions among  possession, custody,  and 
 control  as they relate to larceny. The renowned  Carrier’s Case  of 1473 provided an 
initial interpretation of this distinction. A mover, entrusted with the task of trans-
porting bales of wool dye and thus having legal custody of them, broke into several 
bales and took part of the contents. From this case came the time-honored doctrine 
of “breaking bulk,” which maintained that although the mover or carrier had legal 
custody of the property, his breaking into the bales was a trespass against the pos-
sessory interests of the owner and therefore constituted larceny. 19  
    Another signifi cant case was the famous  Pear’s Case  of 1779. The accused, a 
man by the name of Pear, had hired a horse from a livery stable, given the owner a 
false address, and then taken the animal to a local market and sold it as his own. 
The legal issue was that the stableman had willingly delivered the animal and that 
Pear had not used force or stealth to obtain custody of it. The court ruled that the 
act was larceny “by trick.” The horse had been hired for a purpose that Pear never 
intended to execute, and as such his taking of the horse with the intention of selling 
it was a trespass against the stableman’s right of possession. 20  The point, then, is 
that a taking can occur even when a person has authorized custody or control of an 

 He who holds the ladder is as bad as 

the thief.    

— german   proverb        

 Plunder: To take the property of another 

without observing the decent and cus-

tomary reticences of theft.

—    a mbrose   bierce ,

 the devil´s dictionary        

 Thieves respect property; they merely 

wish the property to become  their  

property that they may more perfectly 

respect it. 

     — g.   k.   chesterton      
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object if his or her use or disposal of that object ultimately deprives someone else 
of possessory rights. 
    The  carrying away  aspect of larceny, also known as “asportation,” involves 
removal of the property from the place it formerly occupied. The distance of move-
ment, however, need not be signifi cant. The removal of a wallet from a pocket, for 
example, represents complete asportation. 
     Personal property,  the third element of larceny, refers to anything that can be 
owned except land or things permanently affi xed to it. The property must also be 
that of  another,  since larceny is a crime against possession and therefore cannot occur 
with what one already possesses. 
    The fi nal element of larceny involves  intent  —intent to permanently deprive. If 
the intent is to deprive only temporarily, there is no larceny, although many states 
have structured their criminal codes to cover this kind of situation with such lesser 
offenses as unauthorized use of a vehicle and misappropriation of property. Whether 
the intent is to deprive permanently or only temporarily, however, is a question of 
fact on which the court must rule, and the distinction between permanent and 
temporary can be a matter of interpretation. 
    In  United States  v.  Sheffi eld,  the defendant had taken an automobile without 
consent and by stealth. After driving through several states, he reversed his course 
but was arrested while in a state other than the one from which he had taken the 
vehicle. Sheffi eld was convicted of auto theft in a Maryland court. He appealed on 
the ground that he had intended to return the auto to the vicinity from which it 
had been removed. The conviction was upheld, however. The opinion of the court 
read as follows: 

 When an automobile is taken without right of colorable authority and by stealth and to 
be used by the taker for his own use and benefi t for an indefi nite period of time, I think 
there is properly a presumption, or at least suffi cient evidence, for an inference of fact 
that it is being taken to deprive the owner of the rights and benefi ts of his property; and 
the mere statement of a defendant who has so feloniously taken a motor car that he 
intended to abandon it somewhere in the same city . . . is not suffi cient to destroy the 
inference unless well supported by collateral facts. 21    

    The distinction between larceny as a felony and as a misdemeanor, or between 
“grand larceny” and “petty larceny,” is statutory in nature. The dividing point ranges 
from as little as $50 in some jurisdictions to as much as $2,500 in others. 22  At a 
value below these amounts the larceny is a misdemeanor, while anything valued at 
or above the statutory fi gure is a felony.             

     Sex Offenses 

 The scope of illegal sexual activity is quite broad in American society. This is due to 
several factors, including the legacy of the early Puritan codes and the Holy Scriptures, 
attempts to maintain standards of public decency through the legislation of morality, 
and efforts to protect those who are too young or are otherwise unable to make deci-
sions as to their own sexual conduct. Although in recent years the codes regulating 
many sexual activities, such as contraception and miscegenation, have been eliminated 
or severely limited, the list of sex offenses is still long and includes the following:  

  •    Forcible rape:  Having sexual intercourse with a person against his or her will and 
through the use or threat of force or fear.  

  •    Statutory rape:  Having sexual intercourse with a person under a stated age (usu-
ally 16 or 18, but sometimes 14), with or without his or her consent.  

  •    Seduction:  The act of enticing or luring a woman of chaste character to engage 
in sexual intercourse by fraudulently promising to marry her or by some other 
false promise.  

  •    Fornication:  Sexual intercourse between unmarried persons.  
  •    Adultery:  Sexual intercourse between a man and woman, at least one of whom 

is married to someone else.  

 Is Clucking a Criminal Offense? 

 In Ballston Lake, New York, in 2000, two 

men were arrested on a charge of aggra-

vated harassment after a series of “cluck-

ing” incidents. After a woman client pulled 

out of a mortgage deal, for months they 

called her on the telephone and clucked like 

a chicken. 

 Source:  The New York Times,  August 26, 2000, B5. ❚ 

 I don’t know of many people who think 

that two people living together ought to 

be a crime.    

—massachusetts governor 

michael dukakis, signing a 

measure in 1987 repealing a 

200-year-old state law 

banning cohabitation   

 Adultery is the application of democracy 

to love.    

— h.   l.   mencken    
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  •    Incest:  Sexual intercourse between parent and child, any pair of siblings, or close 
blood relatives.  

  •    Sodomy:  Certain acts of sexual relationship including fellatio (oral intercourse 
with the male sex organ), cunnilingus (oral intercourse with the female sex 
organ), buggery (penetration of the anus), homosexuality (sexual relations 
between members of the same sex), bestiality (sexual intercourse with an ani-
mal), pederasty (unnatural intercourse between a man and a boy), and necro-
philia (sexual intercourse with a corpse).  

  •    Indecent exposure (exhibitionism):  Exposure of the sexual organs in a public 
place.  

  •    Lewdness:  Degenerate sexual behavior that is so well known that it may result 
in the corruption of public decency.  

  •    Obscenity:  That which is offensive to morality or chastity and is calculated to 
corrupt the mind and morals of those exposed to it.  

  •    Pornography:  Literature, art, fi lm, pictures, or other articles of a sexual nature 
that are considered obscene by a community’s moral standards.  

  •    Bigamy:  The act of marrying while a former marriage is still legally in force.  
  •    Polygamy:  The practice of having several spouses.  
  •    Prostitution:  The offering of sexual relations for monetary or other gain.  
  •    Child molesting:  Handling, fondling, or other contact of a sexual nature with 

a child.  
  •    Sexual assault:  Any sexual contact with another person that occurs without the 

consent of the victim or is offensive to the victim.  
  •    Voyeurism (peeping):  The surreptitious observance of an exposed body or sex-

ual act.   

    Although the offenses of forcible rape, incest, and child molesting appear in all 
jurisdictions throughout the United States in one form or another, not all of the 
sexual behaviors listed here are universally prohibited. Fornication, seduction, and 
pornography are disappearing from the penal codes of many state and local areas; 
indecent exposure, in the form of topless dancing and live sex shows, has been 
decriminalized in several jurisdictions; and prostitution is legal in several parts of 
Nevada. In some cultures and nations, moreover, defi nitions of and responses to 
numerous sexual crimes, including rape, differ greatly from those in the United 
States. In some cultures, furthermore, the mere “suspicion of immorality” can result 
in death (see  Exhibit 3.5 ). 
    For generations, sodomy statutes were a fact of American life. As recently as 
1960, every state had an antisodomy law, with many focusing on not only gay men 
but heterosexual couples. By 2003, in 37 states the statutes had been repealed by 
lawmakers or blocked by state courts. Of the remaining 13 states with sodomy laws, 
four—Texas, Kansas, Oklahoma, and Missouri—prohibited oral and anal sex between 
same-sex couples. The other nine—Alabama, Florida, Idaho, Louisiana, Mississippi, 
North Carolina, South Carolina, Utah, and Virginia—banned consensual sodomy 
for everyone. However, the U.S. Supreme Court ruling in  Lawrence   v.   Texas,  23  
decided in June 2003, held that the Texas statute making it a crime for two persons 
of the same sex to engage in certain intimate sexual acts violated the due process 
clause of the Constitution. This ruling has had far-reaching implications. First, it 
overturned the Supreme Court’s 1986 decision in  Bowers  v.  Hardwick,  24  which held 
that gay men did not have a constitutional right to engage in sodomy, even if the 
act was consensual and in private. In addition, it effectively invalidated all sodomy 
statutes targeting anal and oral sex and also placed in jeopardy statutes that govern 
fornication and adultery. 
    Forcible rape is the sex offense about which there is most concern, but rape 
statutes are often peculiar. In most jurisdictions,  rape  is defi ned as the unlawful 
“carnal knowledge” of a female without her consent and against her will. 25  In recent 
years, however, jurisdictions have been redefi ning the act of rape, identifying it as a 
gender-neutral offense in which a wide range of circumstances can characterize each 

 It’ll be a sad day for sexual liberation 

when the pornography addict has to 

settle for the real thing.    

— brendan   francis        

 The worst that can be said about por-

nography is that it leads not to “antiso-

cial” acts but the reading of more 

pornography.    

— gore   vidal          

 Pornography is the undiluted essence of 

anti-female propaganda.    

— susan   brownmiller          

 Bigamy is having one spouse too many. 

Monogamy has been called the same 

thing.    

— anonymous          

 Obscenity can be found in every book 

except the telephone directory.    

— george   bernard   shaw          

 Bigamy is a big mistake in taste for 

which the wisdom of the future will ad-

judge a punishment called trigamy.    

— ambrose   bierce ,  

the devil´s dictionary          

 Women serving in the U.S. military 

today are more likely to be raped by a 

fellow soldier than killed by enemy fi re 

in Iraq.     

—jane   harman , california 

representative, during a 

congressional investigation 

into how the military handles 

reports of sexual assault     
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individual crime. 26  The traditional defi nition of rape suggests that men are the only 
possible offenders and women the only possible victims. However, one cannot dis-
count the many instances of sexual assault that occur in prisons and jails or the cases 
of forced oral-genital and other body contacts attempting to simulate heterosexual 
intercourse that occur in women’s institutions. 27      
      Historically,  statutory rape  laws included only sexual intercourse with an underage 
girl. In 1981 the California statutory rape law was challenged before the U.S. Supreme 
Court on the ground that it discriminated on the basis of gender (only men were 
criminally liable under the statute). The Court upheld the power of the states to enact 
such statutes, since many were intended to prevent teenage pregnancies. 28  Neverthe-
less, the statutes in some jurisdictions have become more gender-neutral. A case in 
point was the 1997 prosecution of Mary Kay LeTourneau, a sixth-grade teacher in 
Burien, Washington, on several counts of second-degree rape of a child. For more 
than a year LeTourneau had a sexual relationship with one of her students, eventually 
becoming pregnant and bearing his child. What was perhaps most interesting about 
the case was the public’s reaction. While some observers called LeTourneau a pedo-
phile, others raised the question, “How can you rape the willing?” 29  
    Although rape is considered the most serious of the sex offenses,  prostitution  
seems to be the most common. Prostitution is providing sex in return for money or 
some other desired commodity. It includes not only sexual intercourse but any other 
form of sexual conduct with another person for a fee. Where prostitution is illegal, 

      famous criminals  

 Jeffrey Dahmer 
 His name is now synonymous with “mon-

ster,” for on at least 17 occasions, Jeffrey 

Dahmer was able to get young men and 

boys to come home with him, where he 

then strangled and dismembered them. He 

stored parts of his victims in vats, and 

sometimes ate them. Dahmer’s crimes 

raised several fears and revulsions—

cannibalism, sexuality, class and race—

most of his victim were poor, African-

American, Asian or Latino, while Dahmer 

was white. After his arrest on July 22, 

1991, Dahmer was sentenced to nearly a 

thousand years in prison. He was killed in 

prison by another inmate in November 

1994. ❚   

EXHIBIT 3.5 Victims & Justice

 Honor Killings as a Cultural Tradition 

 A girl in Jordan is raped by her brother, who put sleeping pills in her tea 

and threatened to kill her if she told the family. When she became 

pregnant, she had to tell them. She survived her brother’s attempt to 

kill her, but terminated the pregnancy. Later, a marriage to a man 

50 years her senior was arranged for her, but the union survived for 

only 6 months before they divorced. The brother’s next attempt to kill 

her, this time by slashing her throat, was successful. 

  Her “crime”? She soiled the family name and had to die so that the 

honor of the family could survive. 

  Jordan has one of the highest per capita rates of  honor killings  in 

the world, where each year approximately 25 women are killed for 

crimes based on “suspicion of immorality,” including being too friendly 

with a brother-in-law, for having “arrogant” body language, for sitting 

next to a man on a bus, for talking to a man on a telephone, and even 

for being raped. Elsewhere, the stories are equally as shocking. There’s 

the young Egyptian woman who was on her honeymoon when her fa-

ther cut off her head and paraded it down a dusty Cairo street—her 

punishment for marrying a man of whom he did not approve. In 

Pakistan’s Sindh province, a woman was shot dead by her husband 

because a neighbor had spotted a man who was not a family member 

near the fi eld where she was working. 

  The United Nations Population Fund has estimated that as many 

as 5,000 honor killings occur each year. Exact fi gures are hard to 

pinpoint because many crimes go unreported. In some rural areas, 

girls are not registered at birth and therefore “do not exist” on pa-

per. Moreover, many of these crimes are passed off as suicides. The 

killings are most visible in Muslim countries, particularly in the Mid-

dle East and Central Asia, even though Islamic law does not sanc-

tion the practice. 

  Honor killing is an ancient practice sanctioned by culture, rather 

than religion, and is rooted in a complex code that allows a man to kill 

a female relative for actual or even suspected sexual activity. Cultures 

where the practice exists hold that a woman is a man’s possession 

and a refl ection of his honor. According to Madiha El-Safty, a professor 

of sociology at United States University in Cairo: “It is 100 percent 

 Pakistani women protesting a recent honor killing. 
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Law Enforcement Affairs.  

tradition. It’s associated with the value of the sexual chastity of the 

woman.” Or more specifi cally, as the Egyptian feminist author and 

women’s rights advocate Salwa Bakr commented: 

 A woman in Arab societies is an object for sex and reproduction. As long as she 

is an object, she is owned by a father, a husband, a brother. The way she uses 

her body is not her business, but the business of those who own her.   

 By contrast, a tribal leader in Yemen insisted: 

 The practice [of honor killings] is because women are weaker than men. If she 

is immoral, it is the man’s duty to kill her. Otherwise, he will be despised by the 

rest of his tribe.   

  Honor killings continue to thrive in rural areas where women re-

main fi nancially dependent on men and justice is administered by vil-

lage elders. However, honor killings have also been reported in Britain, 

Norway, Peru, Brazil, Venezuela, and even the United States. In fact, 

the practice has been increasingly observed in Western countries 

with large populations of new immigrants from countries that prac-

tice the tradition. 

  Across Europe, the continent’s Muslim population has nearly 

doubled over the past decade. Many immigrants retain the customs 

from their native countries, but the clash between the culture from 

the old country and the modern lifestyle of European cities has often 

created tremendous familial confl ict. In Germany, human rights or-

ganizations estimate that there have been almost 50 honor killings 

in that country since 1996. In early 2005, for example, a young Turk-

ish woman was gunned down in the middle of the street by her 

brothers for divorcing the man to whom her marriage had been ar-

ranged and for embracing a Western lifestyle that included wearing 

jeans, drinking alcohol, and going to discos. Her death incited out-

rage from most people in her adopted home of Berlin. However, 

others sympathized with the killers, including a young Turkish 

schoolboy who said, “She deserved what she got—the whore lived 

like a German.” 

  Western human rights organizations have initiated movements 

against honor killings and have put pressure on countries where the 

practice is more widespread. However, some religious groups and 

politicians have criticized attempts to condemn the killings or intro-

duce harsh punishments. In Pakistan, the parliament strengthened 

a law against honor killings in late 2004, in a session at which op-

position lawmakers walked out in protest. Human rights activists 

also criticized the legislation, saying it didn’t go far enough to pro-

tect the hundreds of victims who are killed in Pakistan each year. A 

bill that sought to amend and strengthen the new legislation was 

defeated in 2005. 

  The heart of the problem remains entrenched in social attitudes. 

This is refl ected in a recent survey of men in Turkey, in which 37 per-

cent agreed that a woman who dishonored her family deserved to be 

killed. Not until such cultural beliefs about women are altered will any 

real progress be made. 

 Sources:    Alasdair   Soussi   , “The First Glimpse of Hope: Each Year 5000 Women Are Vic-

tims of Honour Killings, Now Activists in Jordan Want to Stop the Slaughter,”  The Herald  

(Glasgow), January 11, 2005, 11; Jeffrey Fleishman, “‘Honor Killings’ Show Clash of 

Culture in Berlin: The Latest Slaying of a Muslim Woman in the German Capital Has 

Sharpened the Debate over the Place of Immigrants in Europe,”  Los Angeles Times,  

March 20, 2005, 10A; Merial Beattie, “Scots Help Turkey to Put an End to ‘Honour Kill-

ings,”’  The Independent  (London), April 24, 2005, 5;  The New York Times,  March 3, 2005, 

8A; Katherine Zoepf, “A Dishonorable Affair, “ The New York Times Magazine,  September 

23, 2007, 23; Brian Brady, “ A Question of Honour: Police Say 17,000 Women Are Victims 

Every Year,”  The Independent , February 10, 2008; Silvia Spring and Larry Kaplow, “Sacri-

fi ced to the Surge,”  Newsweek , April 14, 2008 p. 30–31. 

it is typically a misdemeanor. (For a discussion of the ways that prostitutes become 
victims of crime, see  Exhibit 3.6 .) 
    Related to prostitution is  procuring,  also referred to as  pandering  or  pimping.  
Procuring is promoting prostitution through the operation of a house of prostitution 
or managing the activities and contacts of one or more prostitutes for a percentage 
of their earnings. It is most often a felony at the state level, and in some circum-
stances it can be prosecuted under federal law.     

     Drug Law Violations 

 The federal and state statutes that regulate nonmedical use of drugs and control the 
manufacture, sale, and distribution of “dangerous” drugs are relatively recent, having 
evolved only during the twentieth century. Although a few local ordinances focused 
on certain types of drug use and sale during the late 1800s, the  Pure Food and Drug 
Act of 1906  was the fi rst piece of federal legislation that targeted the distribution of 
drugs that were considered dangerous. The purpose of the law was to limit the 
uncontrolled manufacture of patent medicines and over-the-counter drugs contain-
ing cocaine and narcotics such as opium, morphine, and heroin. The  Harrison Act 
of 1914  defi ned as criminal any manufacture, prescription, transfer, or possession of 
narcotics by persons who were not authorized to pay a tax on them. 30  In 1937 the 
 Marijuana Tax Act  prohibited the use or sale of marijuana, and during the 1950s a 
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EXHIBIT 3.6 Victims & Justice

 Sex Work in a Subculture of Violence 

 The concept of a “culture of violence” has been used to explain high 

rates of homicide and other violent behaviors in certain cultures and 

segments of society. The concept expresses the notion that cultural 

values and social conditions, rather than simply individual biological or 

psychological factors, are signifi cant causes of violent behavior. For 

example, the culture-of-violence thesis has been used to explain the 

higher rates of violent crime in urban inner-city areas. 

  In the criminology and delinquency literature, a  subculture-of-

 violence  thesis has been introduced for the purpose of explaining 

social-structural causes of violence in urban areas. The general 

model of such a subculture is one characterized by dense concentra-

tions of socioeconomically disadvantaged persons with few legiti-

mate avenues of social mobility, lucrative illegal markets for forbid-

den goods and services, a value system that rewards only survival 

and material success, and private enforcement of the rules of the 

game. This rendering of the subculture-of-violence concept has been 

used to analyze juvenile gang violence, as well as generalized vio-

lence in urban inner-city neighborhoods. Overall, the subculture-of-

violence thesis is a useful analytic approach for understanding the 

extent to which certain types of violence are socially produced or the 

result of individual pathology. 

  Within this context, it has been well documented that women sex 

workers who walk the boulevards and back streets of urban centers 

are typically at high risk for assault, rape, and other forms of physical 

violence—including murder—from a variety of individuals, including 

muggers, serial predators, drug dealers, pimps, police, “dates” 

(“johns,” or customers), and even passersby. Furthermore, street sex 

workers are embedded in the same violent social spaces in which 

other forms of violence, and subcultures of violence, exist. As such, it 

would appear that to a considerable extent, street sex workers ply 

their trade in a subculture of violence. 

  This point of view was examined within the context of a larger re-

search project designed to test the effectiveness of a violence preven-

tion and HIV/AIDS risk reduction initiative targeting women sex work-

ers in Miami, Florida. The data presented in this exhibit were collected 

during 2002 and 2003, and are based on interviews with 325 drug-in-

volved sex workers. 

  Participants in this study were located by active sex workers 

who were trained and paid as outreach workers and were familiar 

with the many locations where other sex workers could be found—

such as specifi c motels, bars, convenience stores, crack houses 

and shooting galleries, and secluded empty lots, to name but a few. 

Interviews were conducted by experienced research interviewers 

at a fi eld offi ce located near the “stroll” where sex workers solicit 

their dates. Information was collected on drug use and sexual be-

haviors, sex work and other criminal activities, and violent crime 

victimization. 

  The sex work careers of the clients were quite lengthy, spanning an 

average of 15.8 years and a mean of 792 sexual partners. Past-month 

sexual activity included a mean of 35.9 vaginal sexual contacts and 

24.4 oral sexual contacts. A substantial proportion (26.8%) also 

 engaged in less traditional forms of sex trading in the past month, in-

cluding anal sex, bondage, sadism, and “threesomes.” 

  Of interest for the subculture-of-violence thesis, nearly 42 per-

cent of the women had some violent encounter while engaging in 

sex work in the past year. Most frequently (as illustrated in the 

chart), they reported that these incidents involved being “ripped off” 

(the forcible taking back of money paid for sex) by a customer, or 

“date” (28.9%), being beaten by a date (24.9%), being threatened 

with a weapon by a date (13.8%), and being raped by a date (12.9%). 

The women themselves often took extreme measures to escape 

from violent dates, with 15.4 percent indicating that they had jumped 

from moving cars and 23.7 percent running away from dates. 

  The survey data collected on this cohort of female sex workers 

documented that the prevalence of both physical and sexual victim-

ization is extremely elevated by comparison with national estimates. 

In fact, a recent “violence against women” survey sponsored by the 

National Institute of Justice and the Centers for Disease Control and 

Prevention placed the percentage of women experiencing rape or 

physical assault in the past 12 months at 0.3 percent and 1.9 per-

cent, respectively. In this analysis of women sex workers, the rates 

of “date” violence alone are some 43 and 13 times higher, support-

ing the contention that female sex workers are enmeshed in a so-

cial milieu wherein violence is commonplace and victimization is 

expected. 

  From a policy point of view, mechanisms need to be established 

that serve to provide sex workers with alternatives to the street. Virtu-

ally all of the women in this project indicated that prostitution was not 

their chosen career. Rather, for most it was “survival sex”—their only 

means of support. 

 Sources: Adapted from    Hilary   L.   Surratt ,  James   A.   Inciardi ,  Steven   P.   Kurtz , and  Marion 

  C.   Kiley   , “Sex Work and Drug Use in a Subculture of Violence,”  Crime and Delinquency  

50 (January 2004), 43–59. 
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series of federal statutes were passed to increase the penalties associated with the 
sale and use of narcotics, marijuana, and cocaine. 31  
    The  Comprehensive Drug Abuse and Control Act of 1970,  in effect since May 1, 
1971, brought together in a single law most of the drug controls that had been cre-
ated since the passage of the Harrison Act. Title II of the new law, known as the 
 Controlled Substances Act,  categorized certain substances into fi ve “schedules” and 
defi ned the offenses and penalties associated with the illegal manufacture, distribu-
tion, and dispensing of any drug in each schedule. 
    Before the passage of these laws, federal and state drug laws often varied greatly. 
The penalties for many drug violations also varied considerably from one jurisdiction 
to another. Many state marijuana laws, for example, specifi ed that the penalties for 
marijuana should be the same as those for heroin, and in at least 19 jurisdictions 
there was no distinction between penalties for the mere possession of one marijuana 
cigarette or “reefer” and for the sale of large quantities of heroin. By 1972, however, 
the majority of the states had adopted the provisions of the Controlled Substances 
Act, thus helping standardize drug laws in most parts of the nation. 
    In jurisdictions that have not adopted the federal model, drug laws vary con-
siderably. While federal penalties for the possession of even small quantities of 
marijuana specify probation or a sentence of up to 1 year of imprisonment and/or 
fi nes of up to $5,000, penalties in some jurisdictions range from as little as a citation 
without arrest (New York) to imprisonment for up to 10 years in Georgia, Texas, 
and Louisiana. 32  
    In addition to laws that control the manufacture, transfer, distribution, sale, and 
possession of drugs, some jurisdictions have laws against the possession of narcotics 
paraphernalia such as hypodermic syringes and needles. And some states require that 
controlled substances, such as prescription drugs, be kept in the containers in which 
they were originally dispensed.   

 Crimes Against Public Order and Safety 

 The fi nal category, crimes against public order and safety (public order crimes), tends 
to be a rather sweeping collection of offenses, mostly misdemeanors, that neverthe-
less account for a considerable portion of criminal justice activity. The laws in this 
category vary considerably from one place to another, but the following crimes 
appear in one form or another in most jurisdictions:  

  •    Disorderly conduct:  Any act that tends to disturb the public peace, scandalize the 
community, or shock the public sense of morality.  

  •    Disturbing the peace:  Any interruption of the peace, quiet, and good order of a 
neighborhood or community.  

  •    Breach of the peace:  The breaking of the public peace by any riotous, forcible, or 
unlawful proceeding.  

  •    Harassment:  Any act that serves to annoy or alarm another person.  
  •    Stalking:  The willful, malicious, and repeated following or harassing of another 

person.  
  •    Drunkenness:  The condition of being under the infl uence of alcohol to the extent 

that it renders one helpless.  
  •    Public intoxication:  The condition of being severely under the infl uence of alco-

hol or drugs in a public place to the degree that one may endanger persons or 
property.  

  •    Loitering:  Idling or lounging on a street or other public way in a manner that 
serves to interfere with or annoy passersby.  

  •    Criminal nuisance:  Any conduct that is unreasonable and that endangers the 
health and safety of others.  

  •    Vagrancy:  The condition of being idle and having no visible means of support.  
  •    Desecration:  The defacing, damaging, or mistreatment of a public structure, 

monument, or place of worship or burial.  
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  •    Driving while intoxicated (DWI) or driving under the infl uence (DUI):  Operating 
a motor vehicle while under the infl uence of alcohol or illegal drugs.  

  •    Gambling:  The playing or operation of any game of chance that involves money 
or property of any value that is prohibited by the criminal code.  

  •    Violation of privacy:  Any unlawful trespass, interception, observation, eavesdrop-
ping, or other surveillance that serves to infringe on the private rights of 
another.  *   

        In recent years, the constitutionality of many criminal codes designed for the 
preservation of public order and safety has been challenged. Numerous cases of 
disorderly conduct, breach of the peace, and vagrancy have come before the U.S. 
Supreme Court on the ground that they violate First Amendment protections of 
free speech and assembly or because they are too vague. Moreover, the use of such 
statutes as mechanisms for penalizing people who are viewed as political and social 
undesirables has been questioned as a violation of rights of due process. Nevertheless, 
these statutes remain in the criminal codes of most jurisdictions. Arrests for vagrancy 
and disorderly conduct alone may total as many as 1 million annually. 

     Major Forms of Crime   
 The preceding discussion provides a basis for understanding the legal defi nitions and 
boundaries of the major categories of crime. However, the criminal codes cannot offer 
any explanation of the social and behavioral contexts in which certain crimes tend to 
occur or the relationship of certain criminal acts to the wider social order. Further, 
the criminal law suggests nothing about the differences in styles and patterns of crime, 
the offenders, and victim-offender relationships, nor does it tell us how all of these 
affect the management of crime. In short, each category of crime has two important 
aspects—its legal description as stated in the law, and the behavior system that brings 
it into being—yet the fi rst aspect provides no insights into the second. 
    Literally dozens of different criminal behavior systems have been identifi ed in 
the literature. 33  However, because domestic violence and hate crime—and, most 
recently, white-collar crime—are in the public and media spotlight, and because 
organized crime not only persists but continually re-creates itself, the balance of the 
chapter is devoted to these four types of criminality. 

  Domestic Violence 

  Domestic violence  is a form of violent personal crime and can be defi ned as activities 
of a physically aggressive nature occurring among members of a family, current or 
former spouses or lovers, and others in close relationships, as a result of confl icts in 
personal relations. Domestic violence typically occurs in the home, but it can also take 
place at the house of another family member or a neighbor, at the victim’s place of 
employment, at a commercial establishment, or even in public. The victim and offender 
are most often of opposite genders, although they may be of the same gender. 
    The scope of domestic violence is quite broad and includes a wide range of 
behavioral patterns and offense categories. There is  battering  by spouses and lovers, 
which is a consistent pattern of behavior that seeks to establish dominance and 
control over another through the use or threat of force or violence. There is also 
 abuse,  which may be psychological or economic in nature, involving ridicule, threats, 
and harassment. Other forms of domestic violence include marital and date rape, 
elderly abuse, and child neglect and abuse. These, however, are broad categories. The 
actual criminal statutes involved include murder and manslaughter, assault, rape, 
incest, harassment, and stalking, to name just a few. 
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   Roughly 32% of the 42,532 traffi c fatali-

ties in the United States in 2006 were 

alcohol-related. While this percentage is 

a cause for concern, it has not changed 

dramatically over the past 19 years. 
 Source: National Highway Traffi c Safety Administrator.  

  * Some violations of privacy, such as voyeurism or exhibitionism, may be classifi ed as sex offenses. 
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    Domestic violence has occurred throughout human history. In many cultures 
men were legally and socially permitted to punish their wives and children for dis-
obedience or disloyalty. Moreover, much of what is now referred to as domestic 
violence was once considered a legitimate means by which men could maintain 
control over the family. 34  
    An important aspect of domestic violence is the relationship between the victim 
and the offender. This suggests that a large portion of such behavior is well beyond 
the control of law enforcement. In the case of murder, for example, many offenses 
occur between people who know each other. Of the 14,408 murders reported during 
2003, 4.8 percent of the victims were spouses, 7.7 percent involved other family 
members, and 30.5 percent included neighbors or other close acquaintances. In the 
remaining cases the offender was a stranger or the relationship could not be estab-
lished. In the case of domestic violence, the majority of killings involved “romantic 
triangles,” quarrels over money or property, or other arguments.    
         Although offi cial statistics on assault are not as complete as those on crimi-
nal homicide, this crime, too, refl ects the growing incidence of domestic violence. 
Random street muggings do indeed occur, but nearly two-thirds of all known 
aggravated assaults result from domestic quarrels, altercations, jealousies, and 
arguments over money and property. Further, victim–offender relationships are 
typically intimate, close, and frequent, primarily involving family members and 
close acquaintances. 
    Child abuse, or domestic violence directed against children (also termed  battered 
child syndrome ), is a form of personal violence that has received widespread attention 
only during recent years. Studies suggest that the offenders are typically parents or 
guardians and that the abuse is an enduring pattern provoked by behaviors that are 
typical of children—persistent crying, failure to use the toilet, aggression toward 
siblings, breaking toys or household items, or disobedience. 35  
    Another form of abuse is child molestation, which is most frequently manifested 
as parent-child incest, sexual fondling of a child, or persuasion or coercion of a child 
to engage in other kinds of sexual acts with a parent, sibling, or guardian. Recently 
the use of cocaine during pregnancy has been defi ned as child abuse. 
    Contrary to popular belief, women are not the only victims of domestic violence 
and men are not the only offenders. Although men are the offenders in most domes-
tic violence situations, studies have found that men are at risk as well, and there is 
indeed a “battered husband syndrome.” 36   

    Hate Crime 

 Hate crime can be defi ned as an offense motivated by hatred against a victim 
because of his or her race, ethnicity, religion, sexual orientation, handicap, national 
origin, or tribal membership. Also referred to as “bias-motivated crimes,” hate 
crimes are often diffi cult to identify, primarily because criminal acts motivated by 
bias can easily be confused with forms of expression that are protected by the 
U.S. Constitution. 
    From the Romans’ persecution of the Christians almost two millennia ago and 
the Nazis’ “fi nal solution” for the Jews during World War II to the “ethnic cleansing” 
in Bosnia, the genocide in Rwanda during the 1990s, or the killings in Darfur 
beginning in 2003, hate crimes have shaped and sometimes defi ned world history. 
In the United States, most hate crimes have been inspired by racial and religious 
biases. During the nation’s early history Native Americans became the targets of 
bias-motivated intimidation and violence. Later there were lynchings of African 
Americans, followed by hate crimes directed against Chinese laborers. More current 
examples of hate crimes include assaults on gays, the painting of swastikas on Jew-
ish synagogues, and cross burnings intended to drive black families out of pre-
dominantly white neighborhoods. 37  
    The number of hate crimes that occur in the United States is diffi cult to 
calculate and is quite small in offi cial statistics. According to Justice Department 

Domestic violence assaults primarily occur 
between intimate partners or other 
family members.

 Is Swearing a Crime? 

 In some jurisdictions it is indeed. In 

Standish, Michigan, for example, a canoeist 

was convicted in 1999 of cursing in front of 

children and ordered to pay a $75 fi ne or 

spend three days in jail. In Sarasota, Florida, 

two women were jailed in 2000 after they 

greeted police with a string of profanity. And 

in 2007, a West Scranton, Pennsylvania, 

woman was arrested for disorderly conduct 

when a police offi cer overheard her shouting 

profanities at her overfl owing toilet. 

 Sources:    Miami   Herald   , August 9, 2000, 5B;  The 

New York Times  August 24, 1999, A13,  The Times 

 Tribune,  October 16, 2007. ❚ 
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estimates, fewer than 1 out of every 2,000 homicides and 1 of every 8,000 reported 
rapes are bias-motivated. But many hate crimes likely go unreported. Of the 
12,620 agencies that report hate crimes to the FBI, only 2,105 reported even a 
single hate crime in 2006. Over 83 percent of law enforcement agencies did not 
report any hate crimes. In addition, Hawaii did not participate in the reporting of 
hate crimes to the FBI, and Alabama reported just one hate crime, while Missis-
sippi reported none. 
    The victims of hate crimes in the United States are most often African Amer-
icans, followed by Jews, gays, Asian-Americans, and, increasingly, Muslims. Although 
the Ku Klux Klan and Nazi skinhead groups are the most visible perpetrators of 
hate crimes, the majority of offenders are individuals rather than groups. During 
2006, there were 5,449 hate crimes against persons and 3,593 against property 
reported to the FBI. Of the suspected offenders, 59 percent were white, 21 percent 
were black, and the remaining 20 percent were Native American, Asian/Pacifi c 
Islander, multiracial, or of unknown race or ethnicity. 38  
    In the aftermath of the September 11 terrorist attacks and the war in Iraq, 
hate-crime legislation has come into the national spotlight as Muslims have increas-
ingly come under attack. The Council on American-Islamic Relations reported a 
40 percent increase in harassment, violence, and discriminatory treatment toward 
Muslims in 2004 over the previous year. 39  
    The issue under debate is that hate-crime laws serve to enhance the penalties 
given to the perpetrators of bias-motivated crimes. But are hate-crime laws really 
necessary or fair? In light of the ever-changing profi le of targets and the ambigu-
ous nature surrounding motivations, is more legislation a suffi cient solution to this 
problem? 
    The idea behind hate-crime laws is to provide special protection for minor-
ities who are frequently attacked simply because of who they are. Supporters of 
these laws argue that hate crime does double damage—fi rst to the immediate 
victim and then to members of his or her minority group in the form of terror 
and intimidation. They also emphasize that the enhanced penalties have a deter-
rent effect. 
    Those opposed to the laws claim that this tenet of special protections violates 
the principle of equality under the law. Why, they ask, should someone who utters 
a racial slur while assaulting an African American receive a more severe sentence 
than another person who says nothing while committing a similar assault? Why 
should gays get special protections? Why should there be legislation that endorses 
homosexuality and gay rights in this manner? Opponents also claim that deterrence 
doesn’t work and that in many instances it is not necessary. 
    Supporters of hate-crime legislation counter these arguments by emphasizing 
that although established criminal law generally suffi ces in hate crimes that result in 
the victim’s death, in other cases justice is not so easily defi ned. Painting swastika 
graffi ti on a synagogue wall is far more than just petty vandalism, and many feel 
that the law should acknowledge that. Furthermore, thousands of peaceful, law-
abiding Muslims in the United States live in fear of retribution for acts of terrorism 
that they had nothing to do with. Hate-crime laws have nothing to do with gay 
rights legislation. A hate-crime law identifi es sexual orientation as an “aggravating 
factor” in an existing criminal act, and has no connection to any imaginary “homo-
sexual,” “religious,” “feminist,” or “racial” agenda.   

 White-Collar and Corporate Crime 

  White-collar crime  and  corporate crime  can be defi ned as offenses committed by 
persons acting in their legitimate occupational roles. Generally, these crimes are 
committed for fi nancial gain and rely on tactics of deception and fraud instead 
of physical violence. First introduced by Edwin H. Sutherland in an address to 
the American Sociological Society Meeting in 1939, the concept of white-collar 
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crime can be analyzed from three broad perspectives: by the type of offender (of 
a high socioeconomic status or occupation), by the nature of the offense (eco-
nomic motivation), or in terms of the organizational structure and culture that 
permit such offenses. 
    The offenders include businesspeople, members of the professions and govern-
ment, and other varieties of workers who, in the course of their everyday occupa-
tional activities, violate the basic trust placed in them or act in unethical ways. Crime 
is neither the way of life nor the chosen career of white-collar or corporate offend-
ers but, rather, something that occurs in conjunction with their more legitimate work 
activities. For example:  

  •    In the business sector:  fi nancial manipulations, unfair labor practices, rebates, mis-
representation of goods and consumer deception by false labeling, fencing of 
stolen goods, shortchanging, overcharging, black-marketeering.  

  •    In the labor sector:  misuse of union funds, failing to enforce laws affecting unions, 
entering into collusion with employers to the disadvantage of union members, 
illegal mechanisms for controlling members.  

  •    In the corporate sector:  restraint of trade, infringement of patents, monopolistic 
practices, environmental contamination, misuse of trademarks, manufacture of 
unsafe goods, false advertising, disposal of toxic wastes.  

  •    In the fi nancial sector:  embezzlement, violation of currency control measures, 
stock manipulation.  

  •    In the medical sector:  illegal prescription practices, fee-splitting, illegal abortions, 
fraudulent reports to insurance companies.  

  •    In the legal sector:  misappropriation of funds in trusts and receiverships, securing 
prejudiced testimony, bribery, instituting fraudulent damage claims.  

  •    In the criminal justice sector:  accepting bribes, illegal arrest and detention prac-
tices, illegal correctional practices.  

  •    In the civil sector:  illegal commissions, issuance of fraudulent licenses and 
certifi cates, illegal tax evaluations, misuse of campaign funds, illegal campaign 
practices.   

    At all levels of white-collar criminality, the offenders have no criminal self-
concept. Rather, they rationalize their behavior as sharp business practice, taking 
advantage of an “easy rip-off ” or maintaining that certain laws are unfair and that 
whatever they gained “was coming to them.” 
    Currently, losses from white-collar and corporate crime are conservatively esti-
mated to cost the United States in excess of $300 billion annually. 40  But there are 
also hidden costs associated with white-collar crime. For example, the corruption 
of corporate offi cers undermines the public’s trust in the business; environmental 
crimes jeopardize public health; and the faulty manufacturing of products can 
endanger lives. 
    Moreover, less visible categories of white-collar crime have recently gained rec-
ognition. For example, the traffi cking of human organs is a worldwide problem, with 
many individuals and groups circumventing and violating international laws govern-
ing human organ donations and transplants. The sale of human organs is illegal in 
virtually every country and has been condemned by all of the world’s major medical 
associations. In the United States, the 1984 National Organ Transplant Act makes 
it a crime to buy or sell organs, punishable by a fi ne of up to $50,000 and fi ve years 
in prison. However, the laws are not as strict in many developing countries. For 
example, “medical tourists” from Europe and the Middle East regularly travel to 
India where organs are legally and illegally bought from living donors. Most con-
troversial are reports that the Chinese government profi ts from organ traffi cking by 
selling the organs of executed prisoners. 41  
    In the United States white-collar crime is generally fi nancial in nature and 
accounts for approximately 4 percent of reported crime. In 2006, fraud accounted for 
the majority of all white-collar crime arrests (280,693), followed by embezzlement 
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(20,012). The total number of embezzlement arrests dropped almost 28 percent 
between 1997 and 2006, according to the FBI’s  Uniform Crime Reports.  Overall, 
however, embezzlement accounts for about 1 percent of the total persons arrested for 
federal offenses. 42  
    While the majority of offenders are white males in their late twenties to early 
thirties, women are increasingly participating in such crime as well. Currently, women 
account for nearly one in four federal prisoners incarcerated for white-collar offenses. 
Between 1997 and 2006 the number of women arrested for forgery and counterfeit-
ing dropped 11.3 percent; however, arrests for embezzlement rose 28 percent during 
the same period. 43  
    The massive bankruptcy of Enron was the catalyst that brought white-collar 
and corporate crime to the forefront of national attention in 2001. Enron, once the 
seventh most powerful company on the Fortune 500 list, suddenly collapsed into 
bankruptcy, leaving 10,000 employees without jobs or their $1.2 billion in retirement 
savings. Meanwhile, company executives walked away from the debacle unscathed. 
For example, from 1998 until his abrupt resignation in 2001, Enron CEO Jeff Skill-
ing pocketed $70.6 million in profi t from the sale of his stock and options and 
received over $13 million in bonuses. Former chairman Kenneth Lay allegedly 
cashed in $184 million in company stock between 1996 and the 2001 collapse. Lay, 
who holds a doctorate in economics, claimed he had no knowledge of the complex 
accounting ploys used to artifi cially infl ate Enron’s profi ts. Such schemes allegedly 
produced 96 percent of the company’s profi t in 2000 and concealed $12 billion in 
debt, according to the investigation by the examiner of Enron’s Chapter 11 bank-
ruptcy. The bankruptcy investigation, costing $100 million and producing over 4,000 
pages of documents, is the most expensive inquiry ever of its kind. 
    Many argue that white-collar criminals are rarely punished and that if and when 
penalties are imposed, offenders generally escape criminal sanctions. Recent cases 
demonstrate a range of outcomes. For example, former WorldCom founder and CEO 
Bernard Ebbers was found guilty on charges that he masterminded the biggest 
accounting fraud in the nation’s history. Ebbers was convicted of securities fraud, 
conspiracy, and seven counts of fi ling false reports with regulators. Former WorldCom 
chief fi nancial offi cer Scott Sullivan, accused of lying, conspiracy, securities fraud, and 
submitting false SEC fi lings, had already pleaded guilty and agreed to cooperate with 
prosecutors. 44  Jurors did not convict the former chairman of Tyco International, Ltd., 
Dennis Kozlowski, on charges that he pocketed $600 million through unauthorized 
bonuses and loans from his company. However, he faces a retrial on other charges. 
Adelphia Communications Corporation founder John Rigas and his sons were accused 
of plundering $2.3 billion from their company in order to fi nance personal hobbies, 

 Remember, I’m a P.E. graduate, not an 

economist.    

— bernard   ebbers ,

 former worldcom ceo        

 Many good people have gone to prison. 

Look at Nelson Mandela.    

— martha   stewart      

    © MIKE PETERS EDTCTN (NEW) King Features Syndicate.  
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including a golf course, a professional hockey team, and trips on the company jet. A 
jury found the elder Rigas and one of his sons each guilty of 15 counts of securities 
fraud, 2 counts of bank fraud, and 1 count of conspiracy; Rigas’s other son was acquit-
ted of the charges of conspiracy and wire fraud wrought against him. 45  
    But perhaps the biggest media story of all since Enron was the scandal sur-
rounding ImClone Systems. Founder Sam Waksal was sentenced to prison for 
insider trading, but it was Waksal’s friend, Martha Stewart, who garnered the lion’s 
share of attention. Stewart was convicted on four counts of making false state-
ments, obstruction of justice, and conspiracy after she sold $230,000 worth of 
ImClone shares one day before the stock price plunged. The “domestic diva,” as 
news reports called her, was sentenced to fi ve months in a minimum-security 
prison nicknamed “Camp Cupcake” (see sidebar) and fi ve months of home deten-
tion. To avoid the press, she secretly arrived at prison in the early morning hours 
of the day of her sentence. While she was there, she received hundreds of sup-
portive letters from fans. Although she was supposed to be an example of how 
even the rich and famous must suffer the consequences for their crimes, while she 
was serving the home portion of her sentence, her stock quadrupled in value, she 
launched a new line of furniture, a Kmart-Sears merger had the potential to 
increase sales of her houseware line, and she had two TV shows in the works, one 
fi lled with her traditional cooking and homemaking tips and the other modeled 
after  The Apprentice.  46        

     Organized Crime 

  Organized crime  consists of business activities directed toward economic gain 
through unlawful means. At the heart of what is often meant by organized crime 
are such activities as gambling, loan-sharking, commercialized vice, bootlegging, traf-
fi cking in narcotics and other drugs, and disposing of stolen merchandise—enter-
prises that provide illegal goods and services to anyone who is willing to pay for 
them. Such activities, however, are not always highly organized. Instead, they range 
along a continuum from freelance prostitutes and neighborhood bookmakers to 
regionally organized gambling or drug syndicates. Some forms of organized crime 
are both national and international in scope. 
    As a criminal pattern, organized crime is typically pursued as an occupational 
career. In its most organized aspects, there is a hierarchical structure that includes 
leaders (or “godfathers” and “dons”) at the uppermost levels, followed by a middle 
level of gangsters and “lieutenants” who carry out the orders of their “bosses” and 
the  capo di tutti capi  (the boss of all bosses). At the bottom of the structure are 
individuals who are only marginally associated with the organization—prostitutes, 

 “Camp Cupcake” 

 Martha Stewart is not the fi rst famous fe-

male criminal to serve time in the Federal 

Prison Camp in Alderson, West Virginia. 

The minimum-security prison set in the 

foothills of the picturesque Allegheny 

Mountains formerly housed blues and jazz 

legend Billie Holiday, who was convicted of 

drug charges, and Lynette Fromme, a 

member of the Charles Manson family, 

who was convicted of attempting to assas-

sinate then-president Gerald Ford. 

  Alderson opened as the fi rst federal 

prison for women in the United States in 

1927. It was designed like a college cam-

pus, situated on a large parcel of rural 

property without the typical fences or 

barbed-wire boundaries. The more than 

1,000 current inmates live in large 

dormitory-style housing or small cottages 

in cells that do not have traditional bars. 

Stewart herself said on her Web site to her 

fans: “The camp is like an old-fashioned 

college campus—without the freedom, of 

course.”  ❚

MIKE PETERS EDTCTN (NEW) © King Features Syndicate.
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enforcers, drug sellers, bookies—who typically deal directly with the public and may 
sometimes operate independently of the power structure.  
     People who pursue organized crime as an occupational career are recruited 
on the basis of kinship, friendship, or contacts within lower-class environments, 
where such activities are sought out as means of gaining economic respectability. 
Whether individual criminals are part of a highly structured “syndicate” or are 
low-level independent prostitutes or drug dealers, their commitment to the career 
is long-term and their entire social organization and lifestyle revolve around 
crime. 
    Historically, discussions of organized crime have focused almost exclusively on 
such activities as prostitution and gambling, groups like the Mafi a ( La Cosa Nostra ), 
and individuals such as Al Capone, Meyer Lansky, Benjamin “Bugsy” Siegal, and 

 famous criminals  

 Jack “Legs” Diamond 
 Jack “Legs” Diamond, also known as Gen-

tleman Jack, was the alias of Jack Moran, 

an Irish-American gangster based out of 

New York City. A bootlegger and an associ-

ate of well-known gamblers of his era, he 

survived a number of attempts on his life 

between 1919 and 1931, causing him to be 

known as the “clay pigeon of the under-

world.” His nickname of “Legs” came from 

his expertise as a ballroom dancer. 

 Diamond entered crime as a member of a 

New York street gang called the Hudson 

Dusters. As a crime fi gure during Prohibition, 

he spent much of his time overseeing bootleg 

alcohol sales in downtown Manhattan. That 

brought him into confl ict with numerous other 

organized crime fi gures. On one occasion, 

Diamond was shot fi ve times when he was 

surprised at a private dinner, and three times 

on another. He survived both attacks. 

 On December 18, 1931, Diamond’s en-

emies fi nally caught up with him, shooting 

him after he had passed out at a hideout on 

Dove Street in Albany, New York. The killers 

shot him three times in the back of the head 

at approximately 5:30  a.m.  Urban folklore 

suggests that Diamond’s killing was carried 

out by Albany police. ❚  

  Fictional Mob boss Tony Soprano.  

 I know what the Mafi a can do to a man 
who has crossed them. One day you 
wake up with your head in one room 
and your legs in another.     

—vincent ˝big vinnie˝ teresa        

 Organized crime takes in over $40 bil-
lion a year and spends very little on 
offi ce supplies.    

— woody   allen      

 By    Richard   Li.    From CRIME & JUSTICE INTERNATIONAL, April 2003. Reprinted by 
permission. 



         Do you know what the Mafi a is?  

 What? 

 The Mafi a? M-a-f-i-a? 

  I’m sorry but I don’t know what you’re talk-

ing about.  

  —an exchange between 

a government lawyer and 

racketeer salvatore moretti 

during the kefauver committee 

hearings in 1950   
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Vito Genovese—and more recently John Gotti and Sam “the Bull” Gravano. More 
recent analyses, however, have looked at other criminal groups—not just Italians, but 
Asians, Jamaicans, Latin Americans, and Russians, to name only a few. In fact, 
observers of organized crime are familiar with the Jamaican “posses,” Mexico’s Gulf 
cartel and Colombia’s numerous cocaine cartels, the Chinese “triads” and the Japa-
nese  Yakuza,  and large numbers of African American, Dominican, Korean, Cuban, 
and Sicilian criminal organizations, many of which are already working together in 
a complex mosaic of illicit enterprise. 47          

■ CRITICAL

THINKING IN CRIMINAL JUSTICE

     Male Rape 

 For most Americans,  rape  is a gender-specifi c term. That is, virtually every time the stand-

alone word  rape  is used, it is automatically presumed that the victim is a female and the 

perpetrator is a male. This would appear to be logical, furthermore, because crime statis-

tics indicate that as many as 90 percent of all rape victims are women and young girls. 

Moreover, until only recently, rape laws defi ned women as the only possible victims and 

men as the only offenders. Even today, in 12 states—Alabama, Georgia, Idaho, Kansas, 

Maine, Maryland, Missouri, New York, North Carolina, Oregon, Utah, and Virginia—rape is 

defi ned as “the forced penetration of the vagina by the penis,” or words to that effect. 

  Yet some critical thinking about rape seems warranted here. Rape is  not  a gender-

specifi c offense! Nevertheless, like conversations about male nurses, female judges, and 

women’s basketball, discussions of men as victims of rape result in a unique kind of gender 

designation; that is, “rape” becomes  male  rape. Furthermore, the rape of men by women 

is likely the least discussed, least reported, and most unaddressed of all violent crimes. 

  Research suggests that between 5 percent and 10 percent of all reported rapes in 

any given year involve male victims. 48  The rapes occur most often in all-male institutions, 

such as prisons, military barracks, college dormitories and fraternities, mental health 

facilities, nursing homes, boarding schools, and monasteries. The rapists are typically 

white, heterosexual men in their mid to late twenties, and their victims are generally 

the same age or younger. Men rape other men for the same reasons that they rape 

women—out of anger or an attempt to overpower, humiliate, and degrade their victims, 

rather than out of lust, passion, or sexual desire. Anal penetration is the most common 

form of assault, followed by oral penetration. Finally, men who rape tend to do so within 

their own social, cultural, or economic group or to rape those over whom they have 

power. For these reasons it is not surprising that the incidence of gay men raping het-

erosexual men is extremely low. 

  Little is known about female-on-male rape. In fact, in the once widely read textbook 

 Criminal Law for Policemen,  authors Neil C. Chamelin and Kenneth R. Evans suggested 

that a female cannot actually rape a male. 49  This assumption, however, is both naive and 

incorrect. There are many women who can overpower men, and the biology of the male 

anatomy makes an erection through physical stimulation readily possible, even when 

sexual interest is totally absent. In fact, in some men and boys, states of pain, anxiety, 

panic, or fear have been known to cause a spontaneous erection and ejaculation. 50  

However, although it is unlikely that a man raped by a woman would bring the crime to 

the attention of the authorities for fear of ridicule, this does not mean it does not happen. 

Numerous such cases have indeed been documented. 51  

  Although there is no single, typical, emotional response that every man will exhibit after 

he has been raped, the range of responses is not unlike those seen among female victims of 
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■ KEY TERMS

   arson (69)  
  assault (67)    
  assault and battery (67)    
  breaking and entering (71)    
   Carrier’s Case  (73)    
  deliberation (64)    
  domestic violence (80)  
  felony-murder doctrine (65)    

  hate crime (81)    
  homicide (63)    
  larceny (73)    
   Lawrence  v.  Texas  (75)    
  malice aforethought (64)  
  manslaughter (66)    
  murder (64)    
  organized crime (85)  

   Pear’s Case  (73)  
  premeditation (64)    
  rape (75)    
  robbery (68)    
  theft (72)    
  white-collar crime (82)       

rape. Some may appear calm and rational; others may exhibit anger, depression, or hysteria. 

Still others may withdraw socially or sexually or appear nonresponsive.  Rape trauma syndrome , 

a form of posttraumatic stress disorder, is also seen. In the majority of cases, furthermore, 

there is the stigma, shame, embarrassment, and self-blame that male rape victims experience 

as they begin to cope with what has happened to them. As a fi nal point, the range of symp-

toms is the same regardless of whether the perpetrator was another man or a woman.         

■

■ SUMMARY

 There are thousands of acts that are prohibited by law and designated as felonies or 
misdemeanors in federal, state, and local criminal codes across the United States. 
Such crimes as homicide, assault, robbery, arson, burglary, sex offenses, drug law 
violations, and offenses against the public order and safety are by no means all that 
appear in criminal statutes and codes, but they account for some 90 percent of the 
criminal law violations processed by U.S. courts. 
  However, although crime may be conduct prohibited by the criminal law, its dynam-
ics include certain patterns and systems of behavior. Furthermore, defi nitions of crime 
are culturally and historically specifi c. Some behaviors are tolerated on a wider scale than 
others, and some have been accepted at different points in history. For example, such 
sexual activities as sodomy and fornication are prohibited by law in many jurisdictions 
but are engaged in by otherwise law-abiding citizens on a regular basis and are less likely 
to be prosecuted. By contrast, the laws against rape are vigorously enforced. 
  It is important for students of crime and criminal justice to understand not only 
the content of criminal codes but also the dynamics of several major forms of crime. 
Domestic violence involves activities of a physically aggressive nature occurring among 
members of the family, current or former spouses or lovers, live-ins, and others in close 
relationships, resulting from confl icts in personal relations. Hate crimes are offenses 
motivated by hatred against a victim because of his or her race, ethnicity, religion, 
sexual orientation, handicap, or national origin. White-collar crimes are offenses com-
mitted by persons acting in their legitimate occupational roles. Organized crime com-
prises business activities directed toward economic gain through unlawful means.   

■ ISSUES FOR DISCUSSION

   1.   In cases where the felony-murder doctrine has been invoked, the 
intent to commit murder has often been absent. In such circum-
stances, is conviction of murder in the fi rst degree a just dispo-
sition? Why or why not?  

  2.   Which sex offenses, if any, should be abolished from contem-
porary criminal codes? Why?  

  3.   Are there any types of property offenses other than those listed 
in this chapter?  

  4.   Should hate-crime legislation be passed throughout the United 
States?  

  5.   Have you ever been on a cruise? If so, have you seen situations 
in which crimes might occur?     
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CHAPTER 4
   Criminal Statistics and the Extent of Crime 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What are the major sources of statistical 

information about crime? 

    2 What are the limitations of the  Uniform Crime 

Reports ? 

    3 Which kinds of crimes tend to go unreported, 

and why is there so much nonreporting and 

concealment of crime? 

    4 How should the data in the  Uniform Crime 

Reports be interpreted ? 

    5 How do you compute a crime rate, and what 

does it mean? 

    6 What are the strengths and weaknesses of the 

National Crime Victimization Survey? 

    7 What are the major sources of statistical data on 

drug abuse in the United States? 

    8 Is the United States the most crime-ridden 

country in the world?   

91
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    T
he difference between public perceptions and actual crime statistics 

raises a number of questions. What are the sources of information 

about the extent of crime in the United States? How are crime data 

collected, and are the statistics accurate? What is a crime rate, and how does 

one really know if crime is declining or increasing? 

  As a fi rst step toward answering these questions, this chapter describes the 

major sources of information about the magnitude and trends of crime. It explains 

how the information is compiled, what it includes, how it might best be inter-

preted, and how it has been misused. The shortcomings and the usefulness of 

offi cial crime statistics are also discussed. The fi nal section looks at alternate 

and supplementary sources of crime data.    

 The Uniform Crime Reports  
 Systematic collection of crime statistics for the nation as a whole began about 
80 years ago. Prior to that time, little was known about the extent of crime in the 
United States (see  Exhibit 4.1 ). At the 1927 annual meeting of the International 
Association of Chiefs of Police, the Committee on Uniform Crime Reports was 
appointed to respond to the demand for national crime data. It was commissioned 
to prepare a manual on standardized crime reporting for use by local police agencies. 
On the basis of this committee’s efforts, Congress authorized the Federal Bureau of 
Investigation (FBI) to collect and compile nationwide data on crime. 3  The FBI 
assumed responsibility for directing the voluntary recording of data by police depart-
ments on standardized forms provided by the FBI and for compiling and publishing 
the data received. Known as the  Uniform Crime Reports (UCR),  the document was 
issued monthly at fi rst, quarterly until 1941, semiannually through 1957, and annu-
ally since 1958. 

Crime Dominates Airwaves

WASHINGTON, DC—The Center for Media 

and Public Affairs reported that despite the 

worldwide acts of terrorism and the wars in 

Afghanistan and Iraq, crime continued to be 

among the top stories in the news.1 Moreover, 

for the decade of the 1990s, the center re-

ported that crime fully dominated the television 

news agenda. And although the number of 

stories has recently trended downward in the 

national media, they have remained high in lo-

cal TV and press coverage. However, actual 

crime rates have been steadily falling. In 2007, 

the Bureau of Justice Statistics reported that 

rates of serious crime have been declining for 

more than a decade, while overall violent vic-

timization and property crime rates in 2006 

were among the lowest levels in 30 years.2 

Why would news coverage of crime be up 

when actual crime rates are down?

Crime Stories in the News
Based on the number of stories 
appearing on ABC, CBS, and 
NBC evening newscasts.

Source: Center for Media and Public Affairs.
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A police officer interviews witnesses 
near the scene of a dispute among 
deer hunters over a tree stand in 
northwestern Wisconsin. The argument 
erupted into a series of shootings that 
left 5 people dead and 3 injured on 
Novem ber 21, 2004.
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                    As early as 1932, FBI director J. Edgar Hoover was boasting of the value and 
usefulness of the  UCR.  The purpose, Hoover maintained, was “to determine whether 
there is or is not a crime wave and whether crime is on the increase or decrease.” 4  From 
that time on, the FBI has charted the degree and nature of the increases and decreases 
in crime, any geographical variations, and other trends that are deemed signifi cant. 
    The main publication of the  UCR  is an annual volume,  Crime in the United 
States,  that has helped establish the FBI’s image as the nation’s leading authority on 
crime trends. Administrators, politicians, policy makers and opinion makers, the 
press, criminal justice agencies, and the public rely on this volume for information 
about crime trends. Yet the FBI reports have their problems. They are incomplete 
and structurally biased, resulting in the creation and persistence of many myths about 
crime in the United States. Moreover, they have been misused and misinterpreted. 
As a result, inaccurate and distorted representations of crime are continually being 
offered to both professional and lay audiences, and public pronouncements about 

historical perspecti ves on criminal justice EXHIBIT 4.1

Late-Nineteenth-Century Homicide Rates 
in the United States

John Billington was among the 102 Pilgrims aboard the Mayfl ower to 

arrive at Plymouth in 1620. He was described as a rather violent indi-

vidual, prone toward fi ghting and feuding with his neighbors. In 1630, 

only 10 years after the establishment of the Puritan settlement, Billing-

ton shot one of his adversaries at close range, was hanged for the 

killing, and earned the distinction of becoming the country’s fi rst 

known murderer. Since that time, homicide has been a highly visible 

aspect of American social history.

 From the beginning of the 1960s through the closing years of the 

1990s, homicide rates in the United States have been quite high, 

reaching a peak of 10.2 per 100,000 population in 1980. But as indi-

cated in the accompanying table, homicide rates for most of the 1890s 

were well above those of the 1980s, 1990s, and 2000s.

 Why were homicide rates so 

high during the 1890s? The answers 

probably lie in the fact that this was 

a period of transition in the United 

States brought on by the closing 

of the western frontier, the rapid 

growth of cities, and social confl icts 

associated with the high rates of im-

migration from Europe. And homi-

cide rates during this period were 

likely even higher than those in the 

table. At the time, there was no uni-

form method for the collection of 

crime statistics on a national basis, 

so murders were doubtless signifi -

cantly underreported.

Sources: James A. Inciardi, Refl ections on 

Crime (New York: Holt, Rinehart and Winston, 
1978); Arthur Train, Courts and Criminals 
(New York: Scribner’s, 1925).

The diffi culties of early crime photography. On the left, NYPD chief inspector Thomas Byrnes is 

watching how bank robber George Mason is being subdued as he resists having his photograph taken for 

the police album, circa 1870.

   Rate/100,000

 Year Total Homicides Population

 1890 4,290 6.9

 1891 5,906 9.2

 1892 6,791 10.4

 1893 6,615 10.0

 1894 9,800 14.5

 1895 10,500 15.2

 1896 10,652 15.1

 1897 9,520 13.3

 1898 7,840 10.7

 1899 6,225 8.4
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“the crime problem” often have only limited basis in fact. The following commentary 
includes an explanation of offi cial criminal statistics, an examination of their reli-
ability, and a discussion of how these and other sources of information can be used 
to understand the nature and extent of crime in America. 

  Structure and Content 

 The FBI’s  Uniform Crime Reports  presents a nationwide view of crime based on 
statistics submitted by city, county, and state law enforcement agencies throughout 
the country. 5  As of 2006, more than 17,000 law enforcement agencies were contrib-
uting crime data to this reporting program, representing more than 93 percent of 
the national population.  

 The Crime Clock   The  UCR  begins with a rather alarming  crime clock.  As illus-
trated in  Exhibit 4.2 , it suggests that in 2006 there was one murder every 31 minutes, 
one forcible rape every 6 minutes, one robbery every minute, and a property crime 
every 3 seconds, as well as other crimes in similarly frequent intervals. The reader is 
cautioned that the crime clock display should not be interpreted to imply some regu-
larity in the commission of crimes; it simply represents the annual ratio of crime to 
fi xed time intervals. Unfortunately, this cautionary comment is easily overlooked, and 
media reports make frequent reference to the literal meaning of the crime clock.   

 Part I and Part II Offenses   The  UCR  presents statistics in two categories:  crimes 
known to the police  and  arrests.  “Crimes known to the police” include all events either 

EXHIBIT 4.2 Victims & Justice

The Crime Clock, 2006

The crime clock should be viewed with care. The most 

aggregate representation of UCR data, it is designed to 

convey the annual reported crime experience by showing 

the relative frequency of occurrence of Crime Index of-

fenses. This mode of display does not imply a regularity in 

the commission of the offenses; rather, it represents the 

annual ratio of crime to fi xed time intervals.

Source: Uniform Crime Reports.
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reported to or observed by the police in those categories of crime that the FBI des-
ignates as  Part I offenses.  These are the most serious crimes: criminal homicide, 
forcible rape, robbery, aggravated assault, burglary/breaking and entering, larceny-theft 
(other than motor vehicle theft), motor vehicle theft, and arson. “Arrests” include 
compilations of arrest reports for all the Part I offenses  combined with  reports for 21 
additional categories that the FBI designates as  Part II offenses.  These are less serious 
crimes. They include other assaults, forgery and counterfeiting, fraud, embezzlement, 
stolen property (buying, receiving, possessing), vandalism, weapons (carrying, possess-
ing), prostitution and commercialized vice, sex offenses (except forcible rape, prostitu-
tion, and commercialized vice), drug abuse violations, gambling, offenses against the 
family and children (nonsupport, neglect, desertion), driving under the infl uence (of 
alcohol or drugs), liquor law violations, drunkenness, disorderly conduct, vagrancy, 
violations of curfew and loitering laws, suspicion, runaways, and “all other.” 

   The Crime Index   Information on Part I offenses is grouped by city, metro-
politan area, state, region, and the nation as a whole to refl ect an “Index of Crime” 
for the given year. First published in 1960, the Crime Index has been under scrutiny 
for its consistency as a barometer of criminality. Since the Crime Index is a total 
that does not distinguish the seriousness of different crimes, giving equal weight to 
larceny or theft as to murder or rape, critics have charged that it creates a biased 
overall crime rate. Leading criminologists, sociologists, and other advisory groups 
have urged the development of a more robust index. In June 2004, the Advisory 
Panel Board of the Criminal Justice Information Service (CJIS), a division of the 
FBI, approved discontinuing the use of the Crime Index as a true indicator of crime. 
The FBI will continue publishing a violent crime total and a property crime total 
until a more viable index is developed. 
  Nevertheless, it is these  Crime Index  data that are currently relied on for esti-
mating the magnitude and rates of crime. A sample of the  UCR  data appears in 
 Exhibit 4.3 , which provides fi gures for total Index crime, violent crime, and property 
crime, including their absolute numbers, rates, and percent changes between 1987 
and 2006. This table contains several terms that are important for reading and 
interpreting any crime statistics:  

  •    Total Crime Index:  The sum of all Part I offenses reported to or observed by the 
police (that is, “crimes known to the police”) during a given period in a par-
ticular place (in this example, during 2006 for the total United States).  

Victims & Justice EXHIBIT 4.3

Index of Crime for the United States, 1987–2006

 Total U.S. Population Total Crime Index* Violent Crime Property Crime

1987 242,288,918 13,508,708 1,483,999 12,024,709

Rate per 100,000 inhabitants — 5,575.5 612.5 4,963.0

2006 299,398,484 11,401,313 1,417,745 9,983,568

Rate per 100,000 inhabitants — 3,808.1 473.5 3,334.5

Percentage change, 1987–2006

 By crimes   15.6%  4.5%  17.0%

 By rate   31.7%  22.7%  32.8%

*Arson is not included, due to incomplete reporting.
Source: Uniform Crime Reports.

Fires on Campus

An estimated 1,700 fi res occur on college 

campuses each year. The leading causes are:

1. Arson or suspected arson

2. Cooking

3. Smoking

Source: FEMA ❚
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  •    Violent crime:  The sum of all Part I violent offenses (homicide, forcible rape, 
robbery, and aggravated assault).  

  •    Property crime:  The sum of all Part I property offenses (burglary, larceny-theft, 
motor vehicle theft, and arson).  

  •    Rate per 100,000 inhabitants:  The  crime rate,  or the number of Part I offenses 
that occurred in a given area for every 100,000 people living in that area, cal-
culated as follows:

 

  

Total Crime Index

Population

     
  100,000   rate

  •   In  Exhibit 4.3 , the crime rate in the United States for 2003 was 4,063.4 per 
100,000 inhabitants. In other words, 4,063.4 Part I offenses were “known to the 
police” for every 100,000 persons in the nation. And as such,

 2006 Total Crime Index

2006 Population
   100,000   rate

 

11,401,313

299,398,484
   100,000   3,808.1

      

  •    Percent change:  The percentage of increase or decrease (  or  ) in the Crime 
Index or crime rate over some prior year, calculated as follows: 

 Current total Crime Index   previous total Crime Index

Previous total Crime Index
   percent change

   •   The total Crime Index was 13,508,708 in 1987. It decreased by 18.4 percent 
from 1987 to 2006. This percentage is calculated as follows:

 2006 total Crime Index   1987 total Crime Index

1987 total Crime Index
   percent change

 11,401,313   13,508,708

13,508,708
   percent change

 

 2,107,395

13,508,708
    0.1560    15.60%

     Most of the  UCR  data concern Part I offenses in thousands of cities and towns 
throughout the nation, but other information is also presented. For example, arrest 
data are broken down for each offense by age, gender, and race of those arrested and 
by population area, for both Part I and Part II offenses. In addition, the  UCR  pro-
vides data on numbers of law enforcement personnel in communities that contribute 
to the reporting system, as well as extensive information on the number of law 
enforcement offi cers assaulted or killed during the given year.    

 The Extent of Crime 

 The data presented in  Exhibit 4.3  provide some preliminary indicators of the extent 
of crime in the United States, at least in terms of those Index crimes that become 
known to the police. About 11.40 million Part I crimes were reported during 2006, 
including 17,034 murders, 92,455 rapes, 447,403 robberies, 860,853 aggravated assaults, 
2,183,746 burglaries, 6,607,013 larcenies, and 1,192,809 motor vehicle thefts. 
    It was noted earlier that Part II offenses are reported in the  UCR  only in terms 
of arrests. Therefore, there is no measure of the relative prevalence of these crimes 
throughout the nation. However, there were approximately 14,380,370 arrests during 
2006, of which over 12 million involved Part II–type crimes. 

       Reliability of Estimates 

 It must be emphasized at the outset that with the exception of the data on homicide, 
 UCR  estimates of the volume and rates of crime are considerably lower than the 

famous criminals

Charles Manson
Charles Manson is perhaps one of the best 

known criminals of our time. A member of 

the 1960s counterculture, Manson spent 

much of his youth as a wandering vagrant 

who drifted in and out of jails and reformato-

ries. At the age of 35 in 1969, he became 

visible as the “Christlike” leader of a small 

“hippie” commune on the edge of Death 

 Valley whose doctrines of “peace, love, and 

death” became the mantra of his scores of 

followers. On August 8, 1969, four of 

Manson’s disciples, under his orders, in-

vaded the house of fi lm director Roman Po-

lansky and brutally murdered the fi ve occu-

pants  inside, including actress Sharon Tate, 

Polansky’s wife. After writing various slo-

gans on the walls of the home in the vic-

tims’ blood, Manson’s protégés—one man 

and three women—invaded the home of 

two additional victims, leaving their bodies 

mutilated and arranged in grotesque posi-

tions.  Although Manson did not physically 

participate in the killings, he was held re-

sponsible for their instigation; like the other 

defendants, he was found guilty of fi rst-

degree murder and sentenced to death. 

However, since the California Supreme 

Court ruled the death penalty unconstitu-

tional before any of the executions could be 

carried out, Manson and his followers 

remain in California prisons to this day 

(see www.charliemanson.com). ❚
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actual frequency of criminal acts. Homicide fi gures tend to be nearly complete, 
because most deaths and missing persons are investigated in one way or another. 
Moreover, comparisons of homicide rates compiled by the FBI and by the Offi ce of 
Vital Statistics refl ect similar fi gures. But in all other crime categories,  UCR  esti-
mates are severely defi cient.  

       Concealment and Nonreporting   Crime, by its very nature, is not easily 
measured. It is subject to both concealment and nonreporting—concealment by 
victims and offenders, and nonreporting by authorities—with the result that offi -
cial crime statistics fall signifi cantly short of the full volume and range of offenses. 
There are, for example, wide areas of criminal behavior that rarely fi nd their way 
into offi cial compilations. When family and other relationships are involved, 
criminal codes often confl ict with emotions and social norms, resulting in the 
concealment of adultery, sodomy, statutory rape, sexual activity among gay men 
and women, illegal abortion, desertion, and nonsupport. In the legal and health 
professions there are unreported white-collar crimes by both practitioners and 
clients, primarily in the areas of illegal adoption practices, fee-splitting, illegal 
prescription and drug dispensing practices, falsifi cation of claims, perjury, bribery, 
and confl icts of interest. Within the business sector there are instances of con-
sumer fraud, purchase and sale of stolen merchandise, shortchanging, price-fi xing, 
and concealment of income. In addition, employees are responsible for countless 
cases of embezzlement and pilferage, while customers engage in shoplifting, tag-
switching, and petty check forgery. Within the public sector there are extensive 
bribery and corruption, and to these offenses can be added the so-called victim-
less crimes and syndicate rackets—prostitution, procuring, commercialized vice, 
drugs, gambling, and liquor violations—which involve another group of nonre-
porting clientele. Finally, the many victims of Part I and Part II offenses fail to 
report crimes to the police out of fear of publicity and reprisal, lack of confi dence 
in law enforcement or other authorities, or unwillingness to get involved with 
crime reporting and control. 6  (For an account of the most notorious instances of 
“not getting involved,” see  Exhibit 4.4 .) 
  There are many specifi c reasons for not wishing to become involved with the 
police. Consider the case of a liquor store owner whose place of business was held 
up at gunpoint on three separate occasions. His combined losses were more than 
$10,000 in money and goods, which could have been reimbursed by his insurance 
coverage had he reported the robberies to the authorities. He did not, however, 
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EXHIBIT 4.4 Victims & Justice

Kitty Genovese and the “No Duty to Aid” Rule

The killing of Catherine “Kitty” Genovese is considered to be one of 

the most infamous and brutal murders of the twentieth century. It 

shocked the nation when it was committed in 1964, and continues 

to trouble people in the twenty-fi rst century in its symbolism of urban 

apathy.

 On March 14, 1964, at 3:20 a.m., 28-year-old Kitty Genovese re-

turned home from work and parked her car only 150 feet from her 

apartment at 8270 Austin Street in Queens County, New York, a resi-

dential borough of New York City. Ms. Genovese had walked only a 

few feet when a man came out of the shadows, stabbed her, and be-

gan to sexually assault her. As she began to scream, lights blinked on 

in the apartment houses along Austin Street. For the next 25 minutes 

the attacker stalked, assaulted, and stabbed Ms. Genovese until she 

eventually died just before 3:50 a.m.

 Detectives investigating the murder discovered that no fewer than 

38 of Ms. Genovese’s neighbors had witnessed at least one of the 

killer’s three attacks on the young woman. Although the 38 witnesses 

heard her cries for help and watched the assault, the fi rst call to the 

police did not occur until some minutes after her death—almost half 

an hour after the attack had begun.

 Expressions of outrage immediately came not only from public of-

fi cials and private citizens in the New York area but from across the 

nation as well. Days later, while the nation was still shocked over the 

witnesses’ behavior during the crime, The New York Times published 

the following editorial comment:

Seldom has the Times published a more horrifying story than its account of how 

thirty-eight respectable, law-abiding middle-class Queens citizens watched a 

killer stalk his young woman victim in a parking lot in Kew Gardens over a half-

hour period, without one of them making a call to the police department that 

would have saved her life. They would not have been exposed to any danger 

themselves: a simple telephone call in the privacy of their own homes was all 

that was needed. How incredible it is that such motives as “I didn’t want to get 

involved” deterred them from this act of simple humanity. Does residence in a 

great city destroy all sense of personal responsibility for one’s neighbors? Who 

can explain such shocking indifference on the part of a cross section of our fel-

low New Yorkers?

 Police offi cials conceded that there was no law that required 

someone witnessing a crime to report it to the authorities, but they 

contended that morality should oblige a witness to do so.

 Less than a week after the murder, police arrested a suspect, 

29-year-old Winston Moseley, a business-machine operator who 

lived with his wife and two children in another part of Queens County. 

Although Moseley had no criminal record, he quickly confessed to 

the murder of Kitty Genovese and two other women. Moseley told 

police that he had “an uncontrollable urge to kill” and that he prowled 

the streets looking for victims while his wife was at work. Three 

months later he went on trial for the murder, pleading not guilty by 

reason of insanity and testifying in detail about how he stalked and 

stabbed Ms. Genovese to satisfy his “uncontrollable urge.” The jury, 

however, rejected the insanity defense and rendered a guilty verdict. 

One month later, Judge J. Irwin Shapiro of the New York State 

Supreme Court sentenced Moseley to die in the electric chair at Sing 

Sing Prison. As he gave the sentencing order, Judge Shapiro com-

mented: “When I see this monster, I wouldn’t hesitate to pull the 

switch myself.”

 In 1967, three years after Moseley’s conviction, the New York 

State Court of Appeals reduced his sentence to life imprisonment 

on grounds that Judge Shapiro erred in refusing to admit evidence 

at a sentencing hearing on Moseley’s mental condition. The follow-

ing year, after being taken from prison to a Buffalo hospital for minor 

surgery, Moseley struck a correctional offi cer, escaped, obtained 

a gun, and held fi ve persons hostage, raping one of them before 

FBI agents fi nally recaptured him. Moseley remains in prison to 

this day.

 During the four decades since the murder of Kitty Genovese, 

scholars and legal reformers have attempted to change the “no duty 

to aid” rule—which requires no affi rmative aid to strangers in 

peril—in both federal and state statutes. At a University of Chicago 

Law School conference on the “Good Samaritan and the Bad,” a 

range of questions were raised about the scope of the “no duty to 

aid” rule:

Is a citizen required, and should he be required, to lend assistance to another 

who is in danger of severe personal injury or substantial loss of property? Should 

it make any difference if the potential loss stems from the commission of a 

crime, or from accident, act of God, or other causes? Must the passerby inter-

vene only when he can do so at no peril to himself? Only when the peril to 

himself is less than the harm which the victim will suffer?

 Despite the continuing debate, legislatures have been reluctant to 

modify the “no duty to aid” rule. They argue that such a rule would be 

costly to enforce and would interfere with individual liberty. Only a few 

states—Vermont, Minnesota, Rhode Island, Colorado, Ohio, Massa-

chusetts, Florida, and Washington—have enacted statutes requiring 

bystanders to aid someone in peril. Violation of such statutes is gener-

ally a petty misdemeanor.

 During the 40 years that have passed since the murder of Kitty 

Genovese, there have been scores of behavioral studies that tried to 

explain why her neighbors reacted the way they did. The overwhelm-

ing conclusion is that they were not apathetic or coldhearted. Rather, 

they were confused, uncertain, and afraid. Follow-up revealed that 

many were consumed by guilt after the crime. Others got fed up with 

the negative attention and simply moved out of the neighborhood. And 

the person hit hardest by Ms. Genovese’s death was Mary Ann 

Zielonko, her roommate and lover—an omission that perhaps was 

understandable in 1964.

Sources: Abraham M. Rosenthal, Thirty-Eight Witnesses (New York: McGraw-Hill, 1964); 
Ervin Staub, “The Psychology of Bystanders, Perpetrators, and Heroic Helpers,” Interna-

tional Journal of Intercultural Relations 17 (1993): 315–341; James A. Inciardi, “The 
Murder of Kitty Genovese,” in Encyclopedia of Violence in the United States, vol. 2, edited 
by Ronald Gottesman and Richard Maxwell Brown (New York: Scribner’s, 1999), 28–30; 
The New York Times, February 8, 2004, sec. 14, p. 1.
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because he was hoping to sell his business and felt that if word got out that his 
establishment was a “target,” its potential market value would have dropped 
 signifi cantly.  
   Crime statistics are also subject to concealment, nonreporting, overreporting, 
and other manipulations by criminal justice authorities, often for political and pub-
lic relations purposes. For example, as crime rates were falling in many parts of the 
United States during the 1990s, police offi cials in a number of cities were under 
pressure to show ever-decreasing crime statistics. This occurred during 1997 in Boca 
Raton, Florida, and police offi cials systematically downgraded many burglaries to 
vandalism, trespassing, and missing property. The result was an almost 11 percent 
decrease in the city’s felony crime rate for the year. In Philadelphia, Pennsylvania, 
furthermore, the city was forced to withdraw its crime fi gures from the  UCR  for 
1996, 1997, and the fi rst half of 1998 because of underreporting and downgrading 
of crimes to less serious incidents. 7  In New York City in 2000, several police com-
manders were either demoted or reassigned because they had manipulated statistics 
in an effort to “bring down the crime rate” in their precincts. 8  And in Broward 
county (Fort Lauderdale) Florida, a similar situation occurred in 2006. 

   Problems in Reporting Crime Data   The methods used to record crimes at 
the local level can affect the reliability of crime statistics. Studies by the National 
Opinion Research Center (NORC) at the University of Chicago suggest that police 
might report only three-fourths of the complaints received for certain crimes. Other 
studies have documented that as many as 20 percent of citizen complaints might 
not be recorded in police fi gures, depending on the presence or absence of a suspect; 
the relationship between the victim and the offender; and the victim’s age, race/
ethnicity, and behavior toward law enforcement offi cers. 9  
  Clearly, procedures such as these can have a signifi cant impact on the compila-
tion of crime statistics. A study sponsored by the Justice Department, for example, 
found that the FBI was not informed of approximately one in every fi ve crimes 
reported by the public. Separately, an independent audit of Atlanta’s police depart-
ment, completed in 2004, unveiled systemic underreporting of crimes and sloppy 
record keeping. Furthermore, unlike those of most cities, Atlanta’s fi gures did not 
include all crimes reported by the 15 local law enforcement agencies that operated 
within the city. Therefore, the city’s crime statistics were actually a serious under-
representation of the true crime rate. 10  
  Criminal justice agencies are not the only organizations known for underreport-
ing crime events. Colleges, universities, and other educational institutions, for exam-
ple, are notorious for failing to report crimes. Since 1990, Congress has required all 
colleges and universities in the United States to report all crimes in order that pro-
spective students will have some relative indication of campus safety. But for fear of 
bad publicity, many colleges have regularly understated the number of campus crimes. 
Many colleges do not count offenses that occur on the city streets that run through 
their campuses; others omit on-campus rapes that are reported to local police or 
crisis intervention centers rather than to campus security. Still other institutions 
ignore incidents that occur in sorority and fraternity houses. 11  
  In addition to these problems of concealment and nonreporting, which occur at 
the victim and agency levels, there are other problems with the statistics that result 
from the  UCR  process itself. The FBI’s  Uniform Crime Reporting Handbook  provides 
specifi c defi nitions of the 29 crime categories in the  UCR.  The FBI also provides 
standardized reporting forms to police agencies for compiling their data. But a prob-
lem exists in that not all law enforcement bureaucracies follow directions and instruc-
tions to the letter, resulting in inaccurate statistics. 

          The UCR: An Evaluation 

 How useful, then, are the  Uniform Crime Reports?  Are they reliable enough to provide 
the researcher, administrator, and observer with baseline data on the phenomenon of 
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crime? As has been pointed out, the  UCR  data do have limitations, including incom-
pleteness and bias, and they fall considerably short in reporting the full extent of 
crime in the United States. 
    By examining  UCR  fi gures from the perspective of rates and proportions, how-
ever, as opposed to absolute numbers, some bias can be eliminated. Such analyses 
can help determine the overall growth, decline, or persistence of particular types of 
criminal behavior; they can indicate the extent to which the behavior is or is not 
being brought under control; they can suggest the segments of the population that 
are most prone to a particular form of criminality; and they can indicate the chang-
ing social and economic severity of a given offense. 
    The most effective use of rate and proportion analysis occurs at the local 
level. By combining existing  UCR  data with statistical compilations available from 
local, county, and state criminal justice agencies, planners, administrators, and 
observers can obtain the specifi c information they need to identify crime trends 
in the community. 
    In 1987, the Department of Justice began testing and implementing a new 
National Incident-Based Reporting System (NIBRS). When the new program is 
fully operational, data will be collected and reported in each of 22 crime categories 
with regard to the following factors:  

  •    Incident  —date and time.  
  •    Offense  —whether completed or attempted, type(s) of criminal activity, weapons 

or force involved, premises involved and method of entry (if applicable), loca-
tion, whether computer equipment was used, whether the offender used alcohol 
or drugs during or before the crime.  

  •    Property  —type of property loss, value, recovery date, type and quantity of drugs 
involved (if appropriate).  

  •    Victim  —type (person or business), characteristics (age, sex, race, ethnicity), cir-
cumstances if the crime was a homicide or assault (such as lovers’ quarrel, killed 
in line of duty, etc.), relationship between victim and offender.  

  •    Offender  —characteristics (age, sex, race), date of arrest, arrest offense. 12    

    As of 2004, the implementation of NIBRS had been slow, with contributing 
police agencies representing just 16 percent of the U.S. population. 13  Since conver-
sion to the NIBRS program requires computerization, training, technical assistance, 
and support at each reporting point, full implementation on a nationwide basis is 
not expected until well into the fi rst decade of the twenty-fi rst century.     

 Victim Survey Research  
 In 1965, in an effort to determine the parameters of crime that did not appear in 
offi cial criminal statistics, the President’s Commission on Law Enforcement and 
Administration of Justice initiated the fi rst national survey of crime victimization 
ever conducted. During that year, the National Opinion Research Center (NORC) 
surveyed 10,000 households, asking whether the person questioned, or any member 
of his or her household, had been a victim of crime during the preceding year, 
whether the crime had been reported to the police, and if not, the reasons for not 
reporting. 14  The households were selected so that they would be representative of 
the nation as a whole, and as is the case with political polling and election forecast-
ing, the results were considered to be accurate within a small degree of error. More 
detailed surveys of medium- and high-crime areas in Washington, D.C., Boston, 
and Chicago were undertaken by the Bureau of Social Science Research, located in 
Washington, and by the Survey Research Center of the University of Michigan. 
    These  victimization surveys  quickly demonstrated that the actual amount of 
crime in the United States at that time was likely to be several times that reported 
in the  UCR.  The NORC survey suggested that during 1965, forcible rapes were 
almost four times the reported rate, larcenies were almost double, and burglaries and 
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robberies were 50 percent greater than the reported rate. Vehicle theft was lower, 
but by a smaller amount than the differences between other categories of crime, and 
the homicide fi gure from the NORC survey was considered too small for an accurate 
statistical projection. As high as the NORC rates were for violent and property 
crimes, they were still considered to have understated the actual amounts of crime 
to some degree, since the victimization rates for every member of each surveyed 
household were based on the responses of only one family member. 

        The National Crime Victimization Survey  
 The interest and knowledge generated by the initial victim survey research stimulated 
the Law Enforcement Assistance Administration (LEAA) to continue the effort with 
surveys of its own. Its fi rst survey, conducted by the U.S. Bureau of the Census in 1972, 
further documented the disparities between unreported crime and “crimes known to 
the police.” In some cities the ratio between the two was greater than 5 to 1. 15 
     Since this study, victim survey research has continued. The National Crime Vic-
timization Survey (NCVS) is conducted by the Bureau of the Census under the 
direction of the Department of Justice. NCVS data refl ect the nature and extent of 
criminal victimization, characteristics of the victim, victim-offender relationships, the 
times and places of the crimes, the degree of weapon use, the extent of personal injury, 
the extent of victim self-protection, the amount of economic and worktime loss due 
to victimization, the extent to which crimes are reported to police, and the reasons 
for nonreporting. For example, 2006 survey fi ndings were based on interviews with 
64,168,560 individuals (ages 12 and over) in urban areas, and 93,334,000 individuals 
in suburban areas; these are then generalized to the population as a whole. 16  
        Although NCVS and  UCR  data are not fully comparable,  Exhibit 4.5  suggests 
that the 2.3 million violent crimes projected by the NCVS go well beyond what 
appeared in  UCR  for the same year. 
    The major reason for these large discrepancies is that signifi cant numbers of these 
crimes were not reported to the police. The NCVS chart in  Exhibit 4.6  suggests that 
the reporting rate for theft was just under a third; for rape, just over a third; and for 
assault and burglary, just over one-half. The major reason for this high level of nonre-
porting was the victims’ belief that there was nothing the police could do about the 
crimes or that the victimizations were simply not important enough to report. Other, 
less frequently mentioned reasons were fear of reprisal, the feeling that reporting was 
too inconvenient or time-consuming, the assumption that the police would not want 
to be bothered, and the belief that the crime was a private and personal matter. 

Crime Rate (per 100,000) 

Comparisons Between the 

First NORC Survey and the UCR

Crime NORC UCR

Homicide 3.0 5.1

Forcible rape 42.5 11.6

Robbery 94.0 61.4

Aggravated assault 218.3 106.6

Burglary 949.1 605.3

Larceny 606.5 393.3

Motor vehicle theft 206.2 251.0

Total violent crimes 357.8 184.7

Total property crimes 1,716.8 1,249.6

Source: President’s Commission on Law Enforcement 
and Administration of Justice, 1967.

Victims & Justice EXHIBIT 4.5

Crimes of Violence: National Crime Survey and Uniform Crime Reports, 2006

 NATIONAL CRIME SURVEY UNIFORM CRIME REPORTS

Crime Number Rate Number Rate

Forcible rape 272,350 1.1 92,455 30.9

Robbery 711,570 2.9 447,403 149.4

Aggravated assault 1,354,750 5.5 860,853 287.5

Total 2,338,670 9.5 1,400,711 467.8

Note: The National Crime Survey rate per 1,000 persons is based on a survey population of all persons age 12 and over. The Uniform Crime Reports rate per 100,000 is based on 
the total U.S. population.

Sources: Criminal Victimization—2006, Bureau of Justice Statistics, National Crime Victimization Survey, 2006; Uniform Crime Reports—2006.
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            Although  UCR  and NCVS data have often been compared, the two are not 
fully comparable. First, the  UCR  bases its crime rates on the total U.S. population, 
while the NCVS victimization data relate only to people age 12 and older. Second, 
the NCVS measures crime by victimization rather than by incident. For crimes 
against persons, the number of victimizations is normally greater than the number 
of incidents, since more than one person can be involved in any given incident. 
Third, NCVS and  UCR  crime classifi cations are not always uniform. While purse 
snatching is included with robbery according to  UCR  defi nitions, it appears as theft 
in NCVS data. Fourth, NCVS data on homicide are considered unreliable because 
violence of that type is relatively rare and the unreported instances that emerge dur-
ing a survey are too few to permit accurate projections to the nation as a whole. 
    Comparisons between NCVS and  UCR  crime fi gures and rates must therefore 
be viewed with caution. Neither reporting mechanism alone can offer a fully accu-
rate picture of the extent of specifi c crimes. Nevertheless, such comparisons do 
indicate some general weaknesses of the  Uniform Crime Reports  and suggest the 
relative amounts of crime that go unreported.  

 Applications and Limitations of Victimization Surveys 

 The rediscovery of the victim as a more complete source of information on instances 
of criminal activity has been the chief contribution of victim survey research. The 
material derived from crime victim surveys helps determine the extent and distribu-
tion of crime in a community. In addition, the surveys target not only victimizations 
but also public conceptions of crime, characteristics of victims and offenders, and 
conceptions of police effectiveness, as well as other data. Therefore victim-focused 
studies can also be used for the following purposes:  

  1.   To describe the characteristics of victims and high-crime areas.  

  2.   To evaluate the effectiveness of specifi c police programs.  

EXHIBIT 4.6 Victims & Justice

Percent of Victimizations Reported to the Police, 2006

Source: Adapted from Criminal Victimization—2006, Bureau of Justice Statistics, 
National Crime Victimization Survey, 2006.
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  3.   To develop better insights into certain violent crimes through the analysis of 
victim-offender relationships.  

  4.   To structure programs for increased reporting of crimes to the police.  

  5.   To sensitize the criminal justice system to the needs of the victim.  

  6.   To develop training programs that stress police-victim and police-community 
relations.  

  7.   To create and implement meaningful public information and crime prevention 
programs.   

        Despite their usefulness, however, victimization studies do have limitations. For 
example, a number of weaknesses affect their accuracy. The researchers who conduct 
these surveys fi nd that those interviewed have trouble remembering exactly when a 
crime occurred; in property offenses, they forget how great the losses were. But by far 
the major problem associated with the victimization survey technique is its cost. The 
greatest advantages of such studies come from surveys at the local level that focus on 
what can be done to upgrade neighborhood crime prevention and police effectiveness 
programs. Yet, the cost of conducting annual victimization surveys in most communi-
ties would be staggering, and most locales simply cannot afford them. 

         Self-Reported Criminal Behavior  
 Since the 1930s, when the FBI began publishing the  Uniform Crime Reports,  crim-
inological research has produced studies that have confi rmed the limitations of offi -
cial crime statistics. Among the earliest of these research efforts was a rudimentary 
victimization survey, conducted in 1933, that found that of some 5,314 instances of 
shoplifting occurring in three Philadelphia department stores, fewer than 5 percent 
were ever reported to the police. 17  

A street mugging in process.
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    Another primary mechanism for determining the nature and extent of this “dark 
fi gure,” or  unknown crime,  is research into  self-reported crime.  The fi rst major study 
of self-reported crime came in 1947, when two researchers obtained completed ques-
tionnaires from 1,020 men and 678 women of diverse ages and a wide range of 
conventional occupations regarding their involvement in 49 different offenses. 
Ninety-nine percent of the respondents admitted that they had committed one or 
more of the offenses listed. The percentages of both men and women who had 
engaged in many types of crime were signifi cant, as summarized in the table in the 
margin. 18           
         This pioneer effort demonstrated that criminal activity was considerably more 
widespread than police fi les even began to suggest. Since then, studies of self-
reported criminal involvement have become more common. In addition to their use 
as a check on the limitations of standard crime-reporting mechanisms, they can also 
be used to determine the following information:  

  1.   The amount of crime committed by the “normal” (typically noncriminal) popu-
lation.  

  2.   What kinds of crime typically remain unknown.  

  3.   How the offi cial system of crime control selects cases to pursue.  

  4.   Whether certain categories of offenders are over- or underselected by offi cial 
control mechanisms.  

  5.   Whether explanations and theories of crime developed for offi cially known 
offenders apply to nonregistered offenders as well. 19    

    Studies of self-reported crime have provided numerous insights into these 
issues, but such research has some limitations and problems. First, there are 
methodological questions of validity and reliability.  Validity  refers to how good 
an answer the study yields. When the respondents admit to criminal behavior, 
are their answers true? Do they underreport or exaggerate their offense behav-
ior? Are the respondents’ estimates of the frequency of their crimes accurate? 
 Reliability  refers to the precision, or accuracy, of the instruments used to record 
and measure self-reported behavior. In other words, does the interview measure 
what it is intended to measure? Does the respondent interpret the meaning 
of words such as  burglary, robbery,  or some other offense the same way the re-
searcher does? 
    Besides these potential methodological problems, there are other possible sources 
of error, such as the following:  

  •     Those who agree to answer questions may be mark-
edly different from those who refuse, which leaves 
in doubt the representativeness of any sample of 
people interviewed.  

  •     Those who respond to such inquiries may be truth-
ful in their answers but may choose to conceal large 
segments of their criminal backgrounds.  

  •     Most studies have focused on groups of students 
and other juveniles, stressing the incidence of unre-
corded delinquency; few studies have targeted pop-
ulations of adult offenders.    

      In general, despite sample biases and other meth-
odological limitations, the studies of self-reported crime 
that have been conducted over the past four decades are 
important to criminological research. In addition to the 
advantages mentioned earlier, studies that focus on par-
ticular populations (such as drug users) can tell us more 
about the patterns and styles of criminal careers than 
any other form of data.    

 PERCENTAGE 

 ENGAGING 

 IN CRIME

Crime Men Women

Petty theft 89 83

Disorderly conduct 85 76

Malicious mischief 84 81

Assault 49 5

Tax evasion 57 40

Robbery 11 1

Fraud 46 34

Criminal libel 36 29

Concealed weapons 35 3

Auto theft 26 8

Other grand theft 13 11

Burglary 17 4

Studies of heroin and cocaine users demonstrate that their self-reported criminal 
activity can be fairly accurate, provided the inquiries are made by researchers 
rather than criminal justice personnel, and that confi dentiality is assured.
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 Other Sources of Data on Crime and Justice  
 For many decades observers have recognized the gaps and abuses in crime data and 
have stressed the need for a more accurate and comprehensive statistics collection 
program. One of the earliest suggestions for achieving this appeared in Louis Newton 
Robinson’s  History and Organization of Criminal Statistics in the United States  in 1911. 
Robinson proposed using a model designed by the Bureau of the Census for collect-
ing mortality statistics, with the responsibility for compilation resting with individual 
states and cities. 20  In 1931, the National Commission on Law Observance and 
Enforcement recommended the development of a comprehensive plan for a complete 
body of statistics covering crime, criminals, criminal justice, and correctional treatment 
at federal, state, and local levels, with responsibility for the program entrusted to a 
single federal agency. 21  More than 30 years later, in 1967, the President’s Commission 
on Law Enforcement and Administration of Justice again called for a national crime 
statistics program. 22  Since then there have been similar pleas for such a program. 23  
    To date, the long-awaited national statistics program has yet to emerge. The  Uniform 
Crime Reports  remains the primary source of data on crime, supplemented to some extent 
by victimization surveys and to a lesser degree by a smattering of self-report studies. 
However, these are not the only sources of data on crime, criminals, and criminal justice 
processing. Many state and federal agencies compile data on their own particular areas 
of interest; these data are made available to interested students and researchers. They 
appear in the  Sourcebook of Criminal Justice Statistics,  published annually by the U.S. 
Department of Justice. In addition, a nationwide alert system designed to apprehend child 
abductors and collect data associated with these crimes is discussed in  Exhibit 4.7 . 
        The extent to which the use of illegal drugs has affected crime rates and crim-
inal justice processing is seen in the fact that more than two dozen new databases 
have been developed on drug-use patterns, trends, and correlates. Although most are 
used regularly by researchers and policy makers, those of particular signifi cance from 
the standpoint of criminal justice are the  National Survey of Drug Use and Health  
and the  Monitoring the Future  survey.  

 National Survey of Drug Use and Health 

 Funded by the U.S. Substance Abuse and Mental Health Services Administration 
and conducted on a regular basis, National Survey of Drug Use and Health projects 
estimates of the use of the major illicit drugs by the general household population 
of the United States. As such, the estimates tend to be incomplete because they do 
not include people living in jails or prisons, in other institutions, or on military bases, 
as well as the homeless and others living “on the streets.” 

       Monitoring the Future 

 Sponsored by the National Institute on Drug Abuse, the survey called Monitoring the 
Future is conducted annually with a representative sample of high school students. It 
explores trends in drug use, attitudes and values about drug and alcohol use, and lifestyle 
orientations of American youth. However, because it excludes high school dropouts, 
signifi cant numbers of drug-using adolescents are missing from its estimates. 
    Of special interest to anyone interested in the drug problem and rates of sub-
stance abuse in the United States are the data reports and publications of the 
National Institute on Drug Abuse (NIDA). This federal agency funds almost 90 
percent of the drug abuse research that is undertaken throughout the world, and 
much of the information collected can be found on the NIDA Web site. 24  Just a 
few of the topics covered are descriptions and current trends in the drugs of abuse, 
research on the effects of marijuana use, emerging problems with prescription drug 
abuse, and approaches for the prevention and treatment of drug abuse, plus a wide 
spectrum of information on smoking and health, steroids and sports, and the chang-
ing nature of club drugs and the club culture.       

famous criminals

Celebrity Mug Shots
What does this motley crew of offenders 

have in common? No, it is not their crimes. 

The late James Brown was arrested for 

 domestic violence; Nick Nolte was nabbed 

for DUI; and Khalid Shaikh Mohammed, well, 

his offenses are too numerous to mention. 

Moreover, their professions are different—

a singer, an actor, and a terrorist. The only 

thing left is their “struck-by-lightning” hair, 

and a  common need for a good, strong 

comb. ❚
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EXHIBIT 4.7 Victims & Justice

The AMBER Alert

The AMBER Alert system (AMBER stands for “America’s Missing: Broad-

cast Emergency Response”) is a coordinated and voluntary effort be-

tween law enforcement and broadcasters that alerts the public when a 

child has been abducted and law enforcement has determined him or her 

to be in imminent danger. The alert contains all available information, in-

cluding physical descriptions of the child and abductor, a description of 

the vehicle, and the tag number, and is broadcast on the Internet, televi-

sion and radio, and electronic highway signs. The immediacy of the infor-

mation that an AMBER Alert provides is crucial, as 74 percent of children 

abducted and murdered are killed within the fi rst three hours of captivity.

 The AMBER Alert system was developed in 1997 with the notion that 

the eyes and ears of vigilant citizens are often the best tools to help fi nd 

abducted children and bring those responsible for the kidnapping to the 

attention of authorities. While “AMBER” is an acronym, the system is also 

named for Amber Hagerman, a nine-year-old who was kidnapped and 

brutally murdered in Arlington, Texas, in January 1996. A neighbor had 

witnessed a man pull young Amber off of her bicycle and throw her into 

the front seat of a pickup truck and speed away. The neighbor called the 

police and gave a description of the suspect and his vehicle. As the police 

and FBI searched for Amber, local radio and television stations covered 

the story in their regular newscasts. Although Amber would not be found 

alive, this cooperation led to the formation of the fi rst alert system in the 

Dallas–Fort Worth area to help safely recover missing children.

 Since its inception, the program has expanded well beyond the Dallas 

area. In 2001, a partnership between the Offi ce of Justice Programs, a 

division of the U.S. Department of Justice, and the National Center for 

Missing and Exploited Children (NCMEC) facilitated the development of 

AMBER Alert programs at local, state, and regional levels across the 

country. In 2003, the AMBER Alert system was further boosted by the 

PROTECT Act signed into law by President Bush. This act, Prosecutorial 

Remedies and Other Tools to End the Exploitation of Children Today, pro-

vided $25 million in fi scal year 2004 for notifi cations along highways, im-

provements to the AMBER Alert broadcast  technologies, and assistance 

with regional coordination in closing the geographical coverage gaps.

 The AMBER Alert system has demonstrated remarkable success in 

reuniting parents with abducted children. Currently, there are 112 such 

AMBER Alert plans, including 50 statewide-, 25 regional-, and 37 

local-coverage areas. The NCMEC, which tracks and maintains statis-

tics on AMBER Alert recoveries, reported that as of April 2005 a total 

of 195 abducted children had been safely returned. Canada and Eng-

land have already implemented their own versions of the program and 

other countries are considering the idea as well.

Sources: AMBER Alert Web site: http://www.amberalert.gov; National Center for Missing 
and Exploited Children Web site: http://www.missingkids.com; J. Robert Flores, National 

Incidence Studies of Missing, Abducted, Runaway, and Throwaway Children (NIS-MART-2), 
U.S. DOJ Offi ce of Justice Programs: Offi ce of Juvenile Justice and Delinquency Preven-
tion, 2002; The New York Times, December 19, 2004, sec. 1, p. 36; The Kansas City Star, 
February, 20, 2005, B1.

An electronic sign shows an AMBER Alert over Interstate 80 in 

Omaha, Nebraska.

■ CRITICAL

THINKING IN CRIMINAL JUSTICE

International Crime Statistics and the World’s Most Dangerous Places

Citing the Maryland sniper shootings in late 2002 and the mass murder of seven Chicago 

warehouse workers in August 2003 by a former employee who had been fi red six months 

earlier, in September 2003 Madrid’s daily newspaper El País reported that despite its 

declining crime rate, the United States was still the most violent industrial nation in the 

world and one of the most dangerous places on the planet.25 Just a few months earlier, 

data published by the British Home Offi ce suggested that the homicide rate in the United 

States was out of control in comparison to other nations.26 Also noted in the international 

media were (1) the mass killings at a high school in Red Lake, Minnesota, in 2005 where 



Drug Use Among Violent Offenders

Robbers are the most likely to have used 

drugs daily, and rapists and other sex of-

fenders the least likely. Of violent offenders, 

23 percent incarcerated for robbery had 

used drugs daily, compared to 9 percent of 

those incarcerated for rape and 6 percent of 

those incarcerated for other sex offenses.

Source: Bureau of Justice Statistics. ❚

Illicit Drug Use, by Age, 2006

Source: National Survey of Drug Use and Health.
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student Jeff Weise killed his grandfather and a companion, then arrived at school where 

he killed a teacher, security guard, fi ve students and himself; (2) Dawson College in Mon-

treal, Canada, where in 2006 Kimveer Gill opened fi re with a semiautomatic weapon, 

killing one student and injuring over a dozen others before killing himself; (3) the West 

Nickel Mines Amish School in Nickel Mines, Pennsylvania, where Carl Charles Roberts 

entered the one-room schoolhouse and shot 10 schoolgirls and then himself; (4) Virginia 

Tech in Blacksburg, Virginia, in 2007 where student Cho Seung-Hui killed two in a dorm, 

then killed 30 more and injured 15 others two hours later in a classroom building before 

killing himself; (5) Northern Illinois University in 2008, where Stephen P. Kazmierczak opened 

fi re on a classroom, wounding 15 students and killing 7 others before killing himself. 

 Sectors of the international press seem to thrive on portraying the United States 

as a vast underworld of drugs, vice, and crime. From reading the newspaper and listen-

ing to television commentators, it is easy to get the impression that the streets of 

America are indeed dangerous places—at least in terms of murder, robbery, and other 

street crimes. But is the United States really one of the most dangerous countries on 

earth? Some critical thinking on the matter, combined with a focused analysis of crime 

rates in other countries, suggests a vastly different conclusion.

 Without question, homicide rates are higher in the United States than in virtually all 

European nations, and the number of homicides in a community is a good indicator of 

relative safety, because they are generally the most complete category of criminal statis-

tics. But how do homicide rates in the United States compare with those outside Western 

Europe? What about places like South Africa, Brazil, and Colombia? Do these countries 

have higher homicide rates than the United States, and would any of these qualify as the 

most dangerous places on earth? Some research into crime rates and social conditions in 

developing nations provide some interesting answers.

 An overview of international press and television reports during 2001 through 2008 and 

studies by the United Nations and the U.S. Department of State suggest a number of locations 

around the world that have dangerously high crime rates. Using less stringent criteria than 

reported crime fi gures, the locations include Johannesburg (for muggings, carjackings, assaults, 

and robberies), Mexico City (for corrupt police, robberies by taxi riders, and kidnapping), Tijuana 

Even many of the beaches in South Africa are quite dangerous. At the Wild Coast Sun, an upscale 
resort on the Indian Ocean in the town of Port Edward, hotel guests are warned against venturing 
on the beach alone.
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Homicides per 100,000 Population 

in Selected Countries

Sources: Interpol; United Nations.
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(for an escalating homicide rate), São Paulo and Rio de Janeiro, Brazil (for thefts, muggings, 

and murders), Lagos, in Nigeria, and Nairobi, in Kenya (for pickpocketing to armed robbery and 

homicide), and Moscow and Colombia (for a whole host of predatory offenses).27

 Finding good data to corroborate what is reported in the international media would 

be diffi cult, because many countries have only rudimentary mechanisms for the collection 

of criminal statistics. As a matter of fact, even with all of its imperfections, the FBI’s 

Uniform Crime Reports is likely one of the most sophisticated compilations of data on crime 

anywhere in the world. Nevertheless, some data are available to indicate where a few of 

the most dangerous places on earth might be.

 Beginning with Brazil, the World Bank estimates that the overall homicide rate in Brazil 

was 36.8 per 100,000 population in 2006, more than six times higher than that in the United 

States.28 Rio de Janeiro, the country’s most popular tourist city, is reported to have a homicide 

rate of 43.4 per 100,000 population, and São Paulo—Brazil’s most populous city and one of 

the largest cities in the world—has had a dramatically escalating homicide rate for almost 

two decades. During 2006, furthermore, there were 12,000 homicides in the state of São 

Paulo, refl ecting a rate of 46.8 per 100,000 population, and almost 10,000 homicides in the 

city of São Paulo, refl ecting a rate of 52.7 per 100,000 population.29 And then there is Vitoria, 

a city of half a million residents some 300 miles northeast of Rio de Janeiro. Because of a 

recent epidemic of drug traffi cking and general lawlessness, the city’s murder rate reached 

177 per 100,000 population in 2002—the highest in Latin America and perhaps the entire 

world.30 Compare that with such places as New York, or Miami, or Chicago. Brazil’s high rates 

of crime in general, and homicide in particular, are an outgrowth of the vast disparities between 

rich and poor, economic instability, unemployment, lack of confi dence in government institu-

tions, widespread cocaine use, and police corruption, to name but a few factors.31

 South Africa’s homicide rate is even higher than that of Brazil—47.4 per 100,000 

countrywide in 2004 (down from 69.5 in 1994).32 So high are the rates of violent crime in 

South Africa that they have affected tourism and foreign investment, two things that the 

country’s struggling economy so desperately needs.33 In fact, the country’s levels of violent 

crime were seen as a major reason for the selection of Germany over South Africa to host 

the 2006 World Cup.34 And crime in South Africa is expected to increase as the result of 

widening inequalities, growing unemployment, a population that is getting increasingly 

younger, an escalating number of orphans who have lost their parents to AIDS, and the 

recent arrival of crack cocaine (called “sweets”) to South African cities.35

 Thinking critically, how does crime in the United States compare with that in Brazil 

and South Africa, and what do you consider the most dangerous place in the world?

■

■ SUMMARY

Most of the data on the nature, extent, and trends of crime in the United States 
come from offi cial crime statistics. Offi cial statistics are collected and compiled by 
the FBI and published annually as the Uniform Crime Reports (UCR). The UCR 
includes crimes known to the police and arrests. Data are broken down into Part I 
and Part II offenses, and arrests are subdivided by age, race, and gender. The UCR 
also includes rates of crime, percent changes from year to year, and breakdowns by 
region, state, and metropolitan area.
 Although offi cial statistics are the primary source of crime data, they have numer-
ous shortcomings. Most criminal acts are not reported to the police, and statistical data 
are subject to concealment, overreporting, nonreporting, and other manipulations. On 
the other hand, despite these diffi culties, UCR data are useful for gaining insight into 
the relative amount of crime and for analyzing crime and arrest trends.
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 In an effort to determine the parameters of crime that did not appear in offi cial 
statistics, in 1965 the President’s Commission initiated the fi rst national survey of 
crime victimization ever conducted. Similar surveys have been undertaken since then. 
These surveys demonstrate that the actual amount of crime is probably several times 
greater than that estimated in the UCR. NCVS and UCR data, however, are not 
fully comparable. The bases of their rates are different, the yardsticks of measurement 
are different, and crime classifi cations are not uniform.
 Victimization data have numerous useful applications for understanding the 
characteristics of victims, evaluating the effectiveness of police programs, developing 
insights into victim-offender relationships, sensitizing the criminal justice system to 
the needs of the victim, and structuring more focused crime prevention programs. 
On the other hand, victimization surveys have their shortcomings. They are expen-
sive, and they raise a number of basic methodological issues.
 Self-reported data on offenses represent a third source of information on crime. 
These data refl ect the so-called dark fi gure, or unknown crime. The fi ndings of these 
studies suggest the extent of crime in both “normal” and special populations (such 
as street drug users), what kinds of crimes are committed that typically remain 
unknown, and how the offi cial system of crime control may select its cases. Self-
report studies, however, have problems concerning validity and  reliability.

■ KEY TERMS

Crime Index (95)
crime rate (96)
Part I offenses (95)

Part II offenses (95)
self-reported crime (104)

Uniform Crime Reports (UCR) (92)
victimization surveys (100)

■ ISSUES FOR DISCUSSION
1. What issues of validity and reliability are most apparent with 

regard to offi cial criminal statistics?
2. Can the UCR be improved? How?
3. How might offi cial statistics, victimization data, and self-

reported crime data be collected and combined to provide a 
more accurate picture of crime in the United States?

4. Why is it diffi cult to use offi cial statistics to make universal 
claims about crime trends and patterns?

5. Why do you think crime rates are down?
6. Should the media ease up on crime reporting?
7. Is the United States the most violent country in the world?

■ MEDIA AND LITERATURE RESOURCES
Uniform Crime Reports. The entire Uniform Crime Reports can be 
found on the Web (http://www.fbi.gov/ucr/ucr.htm) and can be either 
downloaded or printed out.

Self-Reported Crime. Dr. Inciardi, the author of this text book, has 
been conducting studies of self-reported crime for more than two 
decades. A number of these studies have taken place in Miami, Florida, 
and are summarized in his article “Drug Use and Crime in Miami: An 
(Almost) Twenty-Year Retrospective,” Substance Use & Misuse 33 (1998): 
1839–1870. For a comprehensive look at the issues in using self-reported 
data, see J. Junger-Tas and Haen Marshall, “The Self-Report Method-
ology in Crime Research,” Crime and Justice 25 (1999): 291–367.

NIBRS and Elderly Victimization. Addressing the limited information 
available on the elderly and victimization, the authors of the following 
article developed a model using NIBRS data to show that the elderly 
have a higher risk of death from assault than do younger people: L. D. 
Chu and Jess F. Kraus, “Predicting Fatal Assault Among the Elderly 
Using the National Incident-Based Reporting System Crime Data,” 
Homicide Studies 8, 2 (2004): 71–95. See also Kimberly A. McCabe and 

Sharon S. Gregory, “Elderly Victimization: An Examination Beyond the 
FBI’s Index Crimes,” Research on Aging 20 (May 1998): 363–373.

National Crime Victimization Survey. The most recent surveys and 
numerous supplementary analyses are available on the Web (www.ojp.
usdoj.gov/bjs/cvict.htm). See also M. R. Rand and Callie M. Rennison, 
“True Crime Stories? Accounting for Differences in Our National 
Crime Indicators,” Chance 15, 1 (2002): 47–51; this article examines 
the differences between the UCR and NCVS programs.

Campus Crime. Schools receiving federal funds were required to post 
tallies of alleged homicides, rapes, assaults, arson, hate crimes, burglaries, 
liquor law violations, and drug arrests with the U.S. Department of 
Education. Colleges fi ling false reports face a $25,000 fi ne for each 
misreported fi gure. Students can view these fi gures on the Education 
Department’s Web site (http://ope.ed.gov/security). For further informa-
tion regarding the Campus Security Act (later renamed the Jeanne Clery 
Act) and other campus safety issues, visit http://www.securityoncampus.
org. This Web site is run by a nonprofi t organization started by the 
parents of Jeanne Clery, for whom the campus safety law is named.
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CHAPTER    5 
 The Process of Justice 
AN OVERVIEW        

        LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What are the differences between inquisitorial 

and adversarial justice? 

    2 What is the meaning of “due process of law,” and 

what are the differences between substantive 

and procedural due process? 

    3 What is the Bill of Rights? 

    4 What is meant by the “nationalization” of the Bill 

of Rights? What were the signifi cant Supreme 

Court decisions associated with the 

nationalization process? 

    5 What was the signifi cance of  Barron  v. 

 Baltimore?  

    6 What are the various stages of the criminal 

justice process, and what occurs at each stage? 

    7 Is the criminal justice process a system or a 

“nonsystem”? 

    8 What are rape shield statutes? 

    9 What is the USA Patriot Act?   
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 T
his chapter examines the Bill of Rights and the concept of due pro-

cess of law and how it emerged in American jurisprudence. In addi-

tion, the chapter introduces the various stages of the criminal jus-

tice process. A more complete analysis of the process is presented in later 

chapters.    

 Criminal Due Process  
   No person shall be . . . deprived of life, liberty, or property, without due process of law.

    —from the fifth amendment     

     . . . Nor shall any State deprive any person of life, liberty, or property, without due process 

of law.  

  —from the fourteenth amendment     

   Through the ages, justice processes have taken numerous and varied forms. During 
the early centuries of the rule of the Catholic Church, for example, trials were not 
considered necessary for thieves caught in the act of stealing. If they were poor and 
could not pay even the smallest fi ne, they were simply put to death with little 
formality. In doubtful cases, however, some degree of innocence or guilt had to be 
determined. One way of accomplishing this was the “ordeal by water,” which was 
carried out by a priest.  

 Trial by Ordeal 

 A cauldron of boiling water was placed in the center of the church. Spectators, who 
were required to be fasting and “abstinent from their wives during the previous 
night,” assembled in two rows on either side of the church and were blessed by the 
priest. While they prayed that God would “make clear the whole truth,” the priest 
bandaged the arm of the accused person. Into the bottom of a vat of boiling water 
the priest dropped a small stone. 
    If the accused were to undergo only the single ordeal, he had simply to place 
his hand into the water up to his wrist; but if the more serious triple ordeal had 
been prescribed, he had to plunge his entire forearm to the bottom of the cauldron 
and pluck out the stone. After 3 days, the bandages were removed, and evidence of 
scalding was deemed proof of guilt. 2  

a gun for self-defense, that it is not limited 

to arms for “a well-regulated militia” for the 

common defense. By adopting that view, 

the justices would probably strike down the 

nation’s strictest gun-control law, a ban on 

handguns in the District of Columbia. What 

did the Supreme Court decide? Are current 

gun laws trampling on the Bill of Rights? 

What else was written into the Bill of 

Rights, and why are these rights important 

to the criminal justice process?  

 The Supreme Court and the Bill 

of Rights 

  WASHINGTON, DC —On March 18, 2008, 

the Second Amendment right to “keep 

and bear arms” fi nally had its day in the 

 Supreme Court, and the long-held view that 

it protects the rights of gun owners won a 

historic victory. 1  Five justices, a bare major-

ity, signaled that they believed that the 

amendment gives individuals a right to have 

To this day, no one knows precisely 

what the words “due process of law” 

meant to the draftsmen of the Fifth 

Amendment, and no one knows what 

these words meant to the draftsmen of 

the Fourteenth Amendment.

—arthur sutherland, 1965



    This ordeal by water, which was not formally abolished in England until 1219, 
could be replaced by similar tests. The accused could be ordered to walk barefoot 
over red-hot plowshares, place his hand in a glove of near-molten metal, or walk 
three paces carrying in his bare hands an iron bar reddened with heat. In these cases 
as well, it was believed that God would make known the truth and that if the accused 
was innocent he would not be burned. 
    For those who were not friendless, guilt or innocence could be determined by 
 compurgation.  Here the accused would assemble a number of his peers who would 
make an oath with him that he was innocent. Such oaths were accepted, although 
perjury must have been rampant.   

 Inquisitorial versus Adversarial Justice 

 Trials by ordeal, or perhaps by battle, were the cornerstone of the  inquisitorial 
system  of justice. Under this system the accused person was considered guilty until 
proven innocent. Inquisitorial justice became manifest when some form of divine 
intervention spared the accused from pain, suffering, or death, or when the accused 
readily admitted his or her guilt, usually after torture or other forms of corporal 
punishment. This system—which now might more properly be called the  inquiry 
system —still exists in a modifi ed form (that is, without expectation of divine inter-
vention) in most countries that did not evolve from English or American colonial 
rule. In the modern inquiry court, all the participants—judge, prosecutor, defense 
attorney, defendant, and witnesses—are obliged to cooperate with the court in its 
inquiry into the crime. It is believed that the truth will emerge out of this inquiry 
(an inquisition, in a value-free sense of the term). 
    By contrast, American judicial process refl ects the  adversary system,  in which 
the accused person is presumed to be innocent and the burden of proof is placed 
on the court. In the adversary court, the judge is an impartial arbiter or referee 
between adversaries—the prosecution and defense. The opposing sides fi ght within 
strict rules of procedure, and it is believed that the side with the truth will win. 
Adversary proceedings are grounded in the right of the defendant to refrain from 
hurting himself or herself (as opposed to the lack of such a right in an inquiry 
court) and in the notion of  due process of law,  a concept that asserts fundamental 
principles of justice and implies the administration of laws that do not violate 
individual rights. 

   The Law of the Land 

 During the Middle Ages—when the championing of the weak was held up as an 
ideal and when valor, courtesy, generosity, and dexterity in arms were the summit of 
any man’s attainment—inquisitorial justice was dominant. “Due process” meant 
nothing more than adhering to the  law of the land,  and torture was the most com-
mon method of ascertaining guilt. Periods of active torture were usually preceded 
by imprisonment in a foul dungeon or small cell. Defendants were ill-fed and left 
in an uncomfortable and half-starved condition to contemplate the infi nitely worse 
treatment that awaited them. 
    Eventually, the defendant was brought to a torture room to face his or her 
accusers and those in charge of the gruesome ceremonies. A mechanism called 
the  strappado  was used in the early phases of torture. The hands of the accused 
were tied behind his back and then drawn up by a rope and pulley, thus wrench-
ing the shoulders from their sockets without leaving outward marks. Later phases 
of torture included the application of thumbscrews or “Spanish boots,” through 
which pieces of wood were pressed down on thumbs or shins in such a way as 
to crush both fl esh and bone. Also common was the German  schnure,  in which 
a piece of rope was sawed back and forth across the limbs of the accused until 
the fl esh was rubbed away, exposing the bone. 

The public whipping post and pillory at 
New Castle, Delaware, 1868, one of the 
last states to continue the practice of 
public punishment.
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    If confessions could not be forced by these and numerous other exercises in 
horror, the fi nal stage of torture, which typically led to death, was initiated. Devices 
used in this stage included spiked barrels and cradles in which the accused was 
rocked back and forth, a spiked chair to which the accused was tightly strapped, or 
the infamous iron maiden. The latter was a hollow statue constructed of wood or 
iron and braced with metal strips. Long spikes were attached to the inside, and when 
the accused was placed inside and the vessel closed, the spikes entered the eyes and 
body, producing certain death. During the Middle Ages this was viewed as “due 
process,” because the use of torture for eliciting confessions was sanctioned by exist-
ing law. 
    The early nineteenth-century British case of  Ashford  v.  Thornton  illustrates a less 
gruesome, though equally curious, refl ection of early conceptions of due process. 3  
Ashford appeared before the king’s justices, charging Thornton with murder. He 
swore that Thornton had raped and drowned Mary Ashford, the accuser’s young 
sister. The sheriff found Thornton and brought him to court, and the justices ordered 
him to make a plea. “Not guilty,” he maintained, “and I am ready to defend the same 
with my body.” He then drew off his glove and threw it onto the fl oor of the court, 
a signal that he was demanding trial by battle. It would be his life against Ashford’s, 
and if Thornton won, he would be judged innocent. Ashford argued that the 
circumstances were so exceptional that Thornton should be denied the right to 
defend himself in battle, but the justices were not persuaded. They ruled that the 
established procedure for cases of this kind must be followed—that is, trial by bat-
tle. Ashford refused to fi ght, and due process followed its course: The judgment was 
that Thornton should go free. 
    The distinguished attorney and legal writer Charles Rembar points out that the 
case of  Ashford  v.  Thornton  did not occur during the age of the Norman or Planta-
genet kings but less than two centuries ago. 4  The year was 1818, almost 30 years 
after the U.S. Constitution and the Bill of Rights had been written. 
    But even in the United States in the early nineteenth-century, the concept of 
due process was vague at best. The framers of the Constitution had stated in the 
Fifth Amendment that persons shall not be deprived of life, liberty, or property 
“without due process of law.” The due process guarantee was repeated when the 
Fourteenth Amendment was added to the Constitution in 1868. But what was 
intended by these words?   

 The Bill of Rights 

 During the fi rst Congress, in June 1789, two years after the signing of the Consti-
tution, James Madison of Virginia, who would later become the fourth president of 
the United States, proposed a dozen amendments to the Constitution. Congress 
approved 10 of them in September 1791, and they took effect on December 15 after 
having been ratifi ed by the required number of states. These fi rst 10 amendments 
to the Constitution have become known as the  Bill of Rights  (see  Exhibit 5.1 ).  *   
      The signifi cance of the Bill of Rights is that it restricts government rather than 
individuals and private groups. It was added to the Constitution at the insistence of 
those who feared a strong central government. More than a century and a half later, 
U.S. Supreme Court Chief Justice Earl Warren made this comment:

  The men of our First Congress . . . knew that whatever form it may assume, govern-
ment is potentially as dangerous a thing as it is a necessary one. They knew that power 
must be lodged somewhere to prevent anarchy within and conquest from without, but 
that this power could be abused to the detriment of their liberties. 5    

    Within the Bill of Rights, the  First Amendment  prohibits laws and practices that 
have the effect of establishing an offi cial religion. It also protects freedom of speech, 

*Most authorities refer to the fi rst 10 amendments as the Bill of Rights; others include only the fi rst 
8 or 9.

A bill of rights is what people are 
 entitled to against every government 
on earth.

—thomas jefferson, 1787
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LAW & CRIMINAL JUSTICE EXHIBIT 5.1

The Bill of Rights 

I

Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of 

speech, or of the press; or the right of the people peaceably to as-

semble, and to petition the government for a redress of grievances.

II

A well regulated militia being necessary to the security of a free state, 

the right of the people to keep and bear arms shall not be infringed.

III

No soldier shall, in time of peace, be quartered in any house without 

the consent of the owner, nor in time of war, but in a manner to be 

prescribed by law.

IV

The right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be 

violated, and no warrants shall issue but upon probable cause, sup-

ported by oath or affi rmation, and particularly describing the place to 

be searched, and the persons or things to be seized.

V

No person shall be held to answer for a capital or otherwise infamous 

crime, unless on a presentment or indictment of a grand jury, except 

in cases arising in the land or naval forces or in the militia when in 

actual service in time of war or public danger; nor shall any person be 

subject for the same offense to be twice put in jeopardy of life or limb; 

nor shall be compelled in any criminal case to be a witness against 

himself, nor be deprived of life, liberty, or property, without due  process 

of law; nor shall private property be taken for public use without just 

compensation.

VI

In all criminal prosecutions the accused shall enjoy the right to a speedy 

and public trial, by an impartial jury of the State and district wherein the 

crime shall have been committed, which district shall have been previ-

ously ascertained by law, and to be informed of the nature and cause of 

the accusation; to be confronted with the witnesses against him; to 

have compulsory process for obtaining witnesses in his favor, and to 

have the assistance of counsel for his defense.

VII

In suits at common law, where the value in controversy shall exceed 

twenty dollars, the right of trial by jury shall be preserved, and no fact 

tried by a jury shall be otherwise reexamined in any court of the United 

States, than according to the rules of the common law.

VIII

Excessive bail shall not be required, nor excessive fi nes imposed, nor 

cruel and unusual punishments infl icted.

IX

The enumeration in the Constitution of certain rights shall not be con-

strued to deny or disparage others retained by the people.

X

The powers not delegated to the United States by the Constitution, 

nor prohibited by it to the States, are reserved to the States respec-

tively, or to the people.

the press, religion, and assembly, and it guarantees the right to petition the govern-
ment for redress of grievances. The  Second Amendment  guarantees the right to keep 
and bear arms as part of a well-regulated militia (see  Exhibit 5.2 ); the  Third  forbids 
the government to quarter soldiers in people’s homes; and the  Fourth  protects a 
person’s right to be secure in his or her person, house, papers, and effects against 
unreasonable searches and seizures. 
    The  Fifth Amendment  requires indictments for proceedings in serious criminal 
offenses; it forbids compelling an individual to incriminate him- or herself or trying 
a person twice for the same offense (“double jeopardy”); it also contains the initial 
constitutional statement on “due process of law.” The  Sixth Amendment  sets out 
certain requirements for criminal trials, including the defendant’s right to counsel, 
notifi cation of the charges, a speedy and public trial before an impartial jury in the 
jurisdiction in which the crime was allegedly committed, and the related rights to 
confront hostile witnesses and to have compulsory processes for obtaining defense 
witnesses. The  Seventh Amendment  guarantees the right to a jury trial in common 
law civil suits involving twenty dollars or more; and the  Eighth  forbids excessive bail, 
excessive fi nes, and cruel and unusual punishments. 
    The  Ninth Amendment  has never been cited as the sole basis of a U.S. Supreme 
Court decision, and there is a long-running debate over what the nation’s founders 
intended it to mean. 6  On its face, it states that the enumeration of specifi c rights 

Understanding the First Amendment

When asked which rights are guaranteed 
by the First Amendment, most Ameri-
cans only think of freedom of speech. 
Responses of a nationwide sample were:
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Freedom of speech
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Right to petition

Don’t know/no answer

Source: New England Research Associates
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elsewhere in the Constitution should not be taken to deny or disparage other rights, 
which are not enumerated but are retained by the people. The  Tenth Amendment  
clearly was designed to protect states’ rights and guard against excessive federal power; 
but it, too, is subject to a variety of interpretations by judges and legal scholars. 
    Because no rights are absolute, and because they are subject to reasonable regu-
lation through law,  the original intent of due process was not self-evident.  Madison 
expected the federal courts to play the major role in implementing them, and he 
clearly emphasized this point to his fellow members of Congress: 

 Independent tribunals of justice will consider themselves . . . the guardians of those 
rights; they will be an impenetrable bulwark against every assumption of power in the 
Legislative or Executive; they will naturally be led to resist every encroachment upon 
rights expressly stipulated . . . by the declaration of rights. 7    

EXHIBIT 5.2 LAW & CRIMINAL JUSTICE

The Second Amendment

A well regulated Militia being necessary to the security of a free state, the right 

of the people to keep and bear arms shall not be infringed.

Otherwise known as the Second Amendment, these may be the most 

argued and misunderstood 26 words in the history of the United 

States Constitution. But what do these words really mean? Is there a 

constitutional right to guns for individuals, or isn’t there? Opinions 

differ. Pro-gun advocates interpret the amendment phrase by phrase, 

and quite literally, too, concluding that the right to bear arms is self-

evident. Gun control advocates argue the reverse: that the amend-

ment is distorted when split into phrases; that taken as a whole, it 

restricts the right to activities that the state determines necessary to 

maintain a militia.

 Both historical and legal research, however, suggests something 

that is relatively clear. It would appear that the Second Amendment 

was spurred by the early colonists’ fear that military forces composed 

of professional soldiers—such as those used by King George III—were 

not to be trusted. Federalist James Madison drafted the Bill of Rights 

for presentation at the fi rst Congress, but his writing of the Second 

Amendment was ultimately restructured into its present form in order 

to place greater emphasis on the militia purpose in dealing with the 

right to keep and bear arms and to diminish the broad individual pow-

ers of Madison’s original version.

 The federal courts, in interpreting the Second Amendment, have 

created a well-settled principle of law that says the right to bear 

arms was not extended to each and every individual but, rather, 

was expressly limited to maintaining effective state militia. During 

the past half-century, the courts have ruled repeatedly on Second 

Amendment cases, brought primarily by gun advocates seeking 

greater ownership rights. In an explicit comment on the amend-

ment, a federal district court ruled as follows in the 1971 case of 

Stevens v. U.S.:

Since the Second Amendment applies only to the right of the State to main-

tain a militia and not to the individual’s right to bear arms, there can be no 

serious claim to any express constitutional right of an individual to possess a 

fi rearm.

 More recently, the Supreme Court refused to hear a challenge to 

a 1984 Illinois Supreme Court ruling that upheld the right of an Illinois 

town to ban the sale and possession of handguns. At the same time, 

other federal courts consistently have ruled that the Second Amend-

ment is not an entitlement to gun ownership. In 1976, the 6th Circuit 

Court of Appeals stated in U.S. v. Warin that the supposition that the 

Second Amendment is concerned with the rights of individuals rather 

than those of states was erroneous. In June 2008, in District of 

Columbia v. Heller, the Supreme Court embraced the long disputed 

view that the Second Amendment protects an individual right to 

own a gun for personal use, ruling 5 to 4 that there is a constitutional 

right to keep a loaded handgun at home for self-defense.

 As a fi nal point, most Americans support gun control. Even gun own-

ers do. In a recent nationwide Harris Poll, 69 percent of all adults and 57 

percent of gun owners were in favor of some form of stricter gun laws.

 Where do you stand?

Brady Bill (5-day waiting
period on purchase of guns)

Require registration
of all handguns
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possession of semiautomatic

assault guns

Ban the possession of
handguns except by police

and other authorized persons
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    During the decades immediately following the ratifi cation of the Bill of 
Rights, the Supreme Court had little occasion to apply the guarantees of due 
process. Slavery, for example, was viewed as a matter of property rights, not 
human rights; and the constitutional guarantees of civil liberties and due process 
placed restrictions on government only at the federal level. However, the passage 
of the Alien and Sedition Acts in 1798 created the potential for constitutional 
challenge. These four acts were passed by a Congress controlled by the Federal-
ists and were targeted at the Jeffersonians, who were considered to be pro-French. 
The laws increased the residency requirement for naturalization as a U.S. citizen 
from 5 years to 14. They also provided for deportation of aliens by the president 
and for the arrest of editors, writers, and speakers charged with attacking the 
government. Under the terms of these stringent acts, scores of Jeffersonian lead-
ers and supporters were arrested, convicted, and imprisoned—in direct violation 
of the First Amendment guarantee of free speech—yet the arrests were never 
challenged before the Supreme Court.  

    Nationalization of the Bill of Rights 

 In 1833, the Supreme Court made it quite clear that the Bill of Rights provided no 
protection against state or local action, but only against federal authority. In  Barron  
 v.   Baltimore,  8  the owner of a wharf challenged a local action that seriously impaired 
the value of his wharf by creating shoals and shallows around it. Barron maintained 
that this represented a “taking” of his property without just compensation, in violation 
of the Fifth Amendment. Chief Justice John Marshall ruled, however, that the Bill 
of Rights had been adopted to secure individual rights only against actions of the 
federal government. 
     Barron  v.  Baltimore  seemed to have closed the door on the argument that the 
Bill of Rights should provide protection against abuses of individual rights by state 
and local governments. However, with the ratifi cation of the Fourteenth Amendment 
to the Constitution in 1868, it once again became possible to argue that the Bill of 
Rights should be understood to restrict the powers of the state and local govern-
ments as well as the federal government. Section 1 of the amendment includes the 
following statement: 

   No State shall make or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.  

 Hurtado v. California   Legal historians disagree over whether Congress intended 
the Fourteenth Amendment to make all the provisions of the Bill of Rights binding 
on the states. 9  In its fi rst decisions after ratifi cation of the Fourteenth Amendment, 
the Supreme Court rejected the notion that the due process clause (“nor shall any 
State deprive any person of life, liberty, or property, without due process of law”) 
had “incorporated” the Bill of Rights, thus making each of the provisions of the Bill 
of Rights applicable to state and local governments. For example, in  Hurtado  v. 
 California  (1884), 10  the Court declared that the states were under no obligation to 
follow the Fifth Amendment’s requirement that individuals prosecuted for a capital 
or “otherwise infamous crime” must fi rst be indicted by a grand jury. The practical 
result of  Hurtado  was that California was permitted to use the practice of “informa-
tion” (a process in which the prosecutor merely submits the charges in an affi davit 
of evidence, supported by sworn statements) as a substitute for the more time-
consuming and diffi cult requirement of obtaining an indictment from a grand jury. 
But the most important aspect of the  Hurtado  decision was the Court’s holding that 
the Fourteenth Amendment’s due process clause did not obligate the states or local-
ities to adhere to the specifi c provisions of the Bill of Rights. (The facts of the 
 Hurtado  case are presented in Chapter 12.) 

Identifying the Bill of Rights

To coincide with the 200th anniversary 

of the ratifi cation of the Bill of Rights, the 

American Bar Association commissioned a 

nationwide poll to determine what propor-

tion of adults could identify the content and 

purpose of this historic document. Multiple-

choice questions were provided, and the 

 answers given were as follows:

1. What is the Bill of Rights?

a. The Preamble to the 

U.S. Constitution 28%

b. The Constitution’s 

fi rst 10 amendments 33%

c. Any rights bill passed 

by Congress 22%

d. A message of rebellion 

from the Founding Fathers 

to the British monarchy 7%

e. Don’t know 10%

2. What was the Bill’s original purpose?

a. To limit abuse by the federal 

government 9%

b. To limit abuses by states 1%

c. To ensure quality for all 

citizens 33%

d. All of the above 55%

e. Don’t know 2%

The proportion of correct answers (1 b and 

2 a) suggest that most Americans don’t 

know much about the Constitution. ❚

Constitutions should consist only of 
general provisions; the reason is that 
they must  necessarily be permanent 
and they cannot calculate for the 
possible change of things.

—alexander hamilton, 1788
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    Only one Supreme Court justice dissented from the Court’s position in  Hurtado  
v.  California.  Justice John Marshall Harlan, often referred to as “the great dissenter,” 
insisted that all of the rights in the Bill of Rights are “fundamental” and that there 
was ample evidence that Congress had intended the Fourteenth Amendment to 
make each and every provision of the Bill of Rights binding upon the states. In his 
dissents in  Hurtado  and several other notable cases, 11  Justice Harlan unsuccessfully 
endeavored to convince a majority of his colleagues that “no judicial tribunal has 
authority to say that [the Bill of Rights] may be abridged by the States.” 12    

 Gitlow v. New York   Justice Harlan died in 1911, not knowing that arguments 
for “incorporating” the Bill of Rights would be largely accepted in future Supreme 
Court decisions. The fi rst step toward incorporating most of the provisions of the 
Bill of Rights came in 1925 in the famous case of  Gitlow   v.   New York.  13  Benjamin 
Gitlow, a member of the Socialist party, had been convicted of violating a New York 
sedition law because he had printed and distributed some 16,000 copies of the “Left 
Wing Manifesto.” This tract called for the overthrow of the United States govern-
ment by “class action of the proletariat in any form” and urged the proletariat to 
“organize its own state for the coercion and suppression of the bourgeoisie.” 
  Gitlow appealed his conviction to the Supreme Court, contending that the New 
York statute unconstitutionally deprived him of his First Amendment right to free-
dom of speech. The Court sustained the conviction, holding that free speech was not 
an absolute right and that Gitlow’s manifesto fell within the category of speech that 
could properly be prohibited by law. Over the dissenting votes of Justices Louis 
Brandeis and Oliver Wendell Holmes, both of whom argued that political speech 
should be barred only when it created a “clear and present danger” to the security of 
the nation, the majority of the justices reasoned that Gitlow’s tract could properly be 
suppressed even if it merely contained language that might have the effect of inciting 
violent attempts to overthrow the government (the so-called bad-tendency test). 
  Although Benjamin Gitlow lost his effort to overturn his conviction, he won 
one of his other arguments—a victory that would have an enormous infl uence on 
the evolution of the American criminal justice system. To convince the justices to 
hear his appeal, Gitlow had asserted that the First Amendment rights of free speech 
and free press were enforceable against the states. If the Court did not accept this 
proposition, it would lack any legal basis for accepting the case for review and con-
sidering the merits of Gitlow’s First Amendment arguments. But in a seemingly 
casual passage in his majority opinion, Justice Edward T. Sanford made judicial his-
tory by formally accepting the principle of incorporation of the free speech and free 
press provisions of the Bill of Rights:

  For present purposes we may and do assume that freedom of speech and of the press—
which are protected by the First Amendment from abridgement by Congress—are 
among the fundamental personal rights and “liberties” protected by the due process clause 
of the Fourteenth Amendment from impairment by the States.     

    It soon became apparent that this decision was the fi rst step in a case-by-case 
process that would signifi cantly expand the Supreme Court’s authority to protect 
individual rights against unconstitutional acts of state and local government offi cials. 
In 1927, a unanimous Supreme Court confi rmed the incorporation of freedom of 
speech in the case of  Fiske  v.  Kansas.  14  Four years later, in  Near  v.  Minnesota,  15  the 
Court again declared that freedom of the press was enforceable against the states 
when it struck down the so-called Minnesota Gag Law as an infringement of the 
freedom of the press guaranteed by the Fourteenth Amendment.   

 Powell v. Alabama   In 1932, the Supreme Court overturned the convictions of 
seven indigent, illiterate black youths who had been convicted of the rapes of two 
white women after a raucous trial in an Alabama courtroom without the opportunity 
to consult with a defense attorney. The case was  Powell  v.  Alabama,  16  the fi rst of the 
notorious Scottsboro Boys cases, and the Court’s 7-to-2 holding made it obligatory 

We need to take a look at it [the Consti-
tution] and maybe from time to time we 
should curtail some of those rights.

—leroy martin, chicago 

police superintendent
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for the states to provide defense counsel in capital cases (that is, cases subject to the 
death penalty) in which indigent defendants faced such disadvantages as illiteracy, 
ignorance, and extreme community hostility. Although the  Powell  ruling affected only 
certain types of capital trials, it represented at least partial incorporation of the Sixth 
Amendment’s right-to-counsel clause. (See Chapter 11 for a more detailed examina-
tion of the Scottsboro Boys cases and the evolution of the right to counsel.) 

   Palko v. Connecticut   The next provisions of the Bill of Rights to be incorporated 
were the First Amendment’s guarantees of freedom of religion, 17  freedom of assem-
bly, and freedom to petition the government for a redress of grievances. 18  By 1937, 
the process of incorporation was well under way. But many questions remained 
unanswered. Should all the provisions of the Bill of Rights be made binding upon 
the states, as Justice Harlan had argued in 1884? Were only certain provisions wor-
thy of incorporation? If so, what principles should the Court apply in deciding which 
provisions to incorporate? What was needed was an opportunity to explore more 
fully the legal and philosophical issues involved. 
  That opportunity came in the historic 1937 case of  Palko  v.  Connecticut.  19  The 
state of Connecticut had charged Frank Palko with fi rst-degree murder for the shoot-
ing deaths of two policemen. However, the jury chose to convict Palko of second-
degree murder—a decision that resulted in a sentence of life imprisonment but spared 
Palko from the death penalty that surely would have followed a conviction for mur-
der in the fi rst degree. Undaunted, the prosecutor, citing a Connecticut statute that 
permitted prosecutorial appeals based on an “error of law to the prejudice of the 
state,” sought and won a retrial on the original fi rst-degree charges. At the second 
trial, the unfortunate Palko was promptly convicted and sentenced to die in Con-
necticut’s electric chair. After losing all of his appeals in the state courts, he and his 
attorneys appealed to the U.S. Supreme Court on the grounds that his second trial 
constituted a violation of the Fifth Amendment protection against double jeopardy 
and that the Fifth Amendment was binding upon the states as a result of the Four-
teenth Amendment’s due process clause. (See Chapter 12 for more discussion of 
double jeopardy.) 
  There was—and is—no question that Frank Palko’s retrial and conviction had 
violated the double jeopardy clause. In a majority opinion written by Justice Benjamin 
Cardozo, however, the Court ruled against his claims and Palko was subsequently 
electrocuted. Ironically, it would be reasonable to say that Frank Palko did not die in 

Whatever is forbidden by the Fifth 
Amendment is forbidden by the Four-
teenth also.

—from frank palko´s appeal to 

the u.s. supreme court in 1937

The governor of Alabama and New York attorney Samuel Leibowitz conferring with seven of the 
nine “Scottsboro Boys.”
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vain. For Justice Cardozo’s majority opinion laid the foundation—a series of guidelines 
and principles—that would eventually lead to the incorporation not only of the dou-
ble jeopardy clause but of nearly all the other key provisions of the Bill of Rights. 
  At the heart of Justice Cardozo’s opinion was his rejection of the notion of total 
incorporation and an effort to establish what has been called the “Honor Roll of 
Superior Rights.” Cardozo wrote eloquently of “those fundamental principles of 
liberty and justice which lie at the base of all our civil and political institutions.” He 
cited freedom of speech as the cardinal example of a “fundamental right,” stressing 
that the right to speak freely “is the matrix, the indispensable condition, of nearly 
every other form of freedom.” Justice Cardozo also cited freedom of the press and 
the Fifth Amendment’s prohibition of governmental seizure of private property 
without just compensation (the so-called eminent domain clause) as examples of 
fundamental rights in a democratic society. 
  At the other end of the continuum of rights were “formal” rights that are admi-
rable and worthy of respect but without which “justice would not perish.” As exam-
ples, Cardozo cited the Sixth Amendment right to trial by jury and the Fifth 
Amendment right to be indicted by a grand jury when charged with “a capital or 
otherwise infamous crime.” Such rights, he explained, 

 are not of the essence of a scheme of ordered liberty. To abolish them is not to violate 
a principle of justice so rooted in the traditions and conscience of our people as to be 
ranked as fundamental.   

  Justice Cardozo next turned to the Fifth Amendment protection against com-
pulsory self-incrimination. This too was not a “fundamental” right, he asserted, 
because “justice would not perish if the accused were subject to a duty to respond 
to orderly inquiry.” Having set forth the standards to be applied, Cardozo fi nally 
posed the question that would determine the fate of Frank Palko: Did Connecticut’s 
denial of Palko’s Fifth Amendment protection against double jeopardy violate those 
“fundamental principles of liberty and justice which lie at the base of all our civil 
and political institutions”? 
  He concluded that the answer was no. The state of Connecticut wasn’t trying to 
harass and wear down Palko by repeatedly charging him with the same crime; the 
authorities were merely asking that “the case against him . . . go on until there shall 
be a trial free from the corrosion of substantial legal error.” This, Cardozo asserted, 
was no great affront to fundamental principles of justice. Thus the double jeopardy 
clause failed to make the Honor Roll of Superior Rights, thereby leaving the states 
free to pass laws in violation of the Fifth Amendment’s command that no person shall 
“be subject for the same offense to be twice put in the jeopardy of life or limb.” 
  Justice Cardozo’s distinctions between “fundamental” rights, on the other hand, 
are still in effect. The criteria set forth in  Palko  are fi rmly in place and unlikely ever 
to be modifi ed or transformed. In fact, Justice Cardozo’s Honor Roll itself changed 
only twice between 1937 and 1961. In 1947, the Court added the First Amendment’s 
requirement of “separation of church and state” to the list of rights that apply to 
the states as an element of the Fourteenth Amendment’s due process clause. 20  One year 
later, the Sixth Amendment’s guarantee of the right to a “public trial” was incorpo-
rated, thus barring the states from conducting trials and sentencings in secret. 21    

 The Criminal Law “Revolution”   By the early 1960s, the composition of the 
Supreme Court had changed and so had the beliefs and values of the American 
people. Under Chief Justice Earl Warren, who was appointed by President Eisenhower 
in 1953, the Supreme Court made it clear that constitutional rights were not static 
concepts, frozen in eighteenth-century notions of justice and fairness. The protec-
tions of the Bill of Rights, according to Chief Justice Warren, “must draw [their] 
meaning from evolving standards of decency that mark the progress of a maturing 
society.” 22  
  The year 1961 marks the beginning of what many legal scholars call “the crim-
inal law revolution.” Throughout the 1960s, the Supreme Court, applying the guiding 

What do you want? Blood?

—supreme court justice pierce 

butler during oral argument 

in palko, to the state 

attorney representing 

connecticut

Our recent cases have thoroughly 
rejected the Palko notion that the basic 
constitutional rights can be denied by 
the states.

—justice thurgood marshall 

in benton v. maryland, 32 years 

after frank palko was 

executed
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principles set forth by Justice Cardozo in  Palko,  greatly expanded the Honor Roll of 
Superior Rights. By 1969, almost all of the criminal law–related provisions of the Bill 
of Rights had been made binding upon the states as elements of Fourteenth Amend-
ment due process. 
  In the historic 1961 case of  Mapp  v.  Ohio,  23  the Supreme Court declared that 
both the Fourth Amendment’s prohibition of “unreasonable searches and seizures” and 
the exclusionary rule (prohibiting the use of illegally seized evidence in a criminal trial) 
are applicable to the states (see Chapter 8). The Eighth Amendment’s ban on cruel 
and unusual punishments was incorporated in 1962, 24  and the Sixth Amendment’s 
right to counsel was imposed on the states one year later in the famous case of  Gideon  
v.  Wainwright  (see Chapter 11). 25  In 1964, the Fifth Amendment’s protection against 
self-incrimination was incorporated, 26  and in 1965, the Sixth Amendment right to 
confront hostile witnesses was given the same status. 27  In 1966,  Parker  v.  Gladden  
incorporated the Sixth Amendment right to an impartial jury. 28  The year 1967 saw 
two Sixth Amendment protections added to the Honor Roll: the guarantee of a speedy 
trial 29  and the right to compulsory processes for obtaining defense witnesses. 30  
  The process of nationalizing the Bill of Rights reached its climax in two decisions 
announced shortly before the end of the Warren Court era. In 1968, the Court declared 
that the Sixth Amendment’s guarantee of trial by jury applies to state criminal trials 
involving serious offenses. 31  And in the 1969 case of  Benton  v.  Maryland,  32  the justices 
fi nally ruled that the time had come to make the Fifth Amendment ban on double 
jeopardy binding upon the states. The Court ruled that the provision against double 
jeopardy is a “fundamental right that was implicit in the concept of ordered liberty.” 
This decision overruled  Palko  v.  Connecticut  (32 years too late for Frank Palko) and 
completed—for now—the process of nationalizing the Bill of Rights. 
  Since  Benton,  the Supreme Court has not incorporated any more of the specifi c 
provisions of the Bill of Rights. However, it is worth mentioning that in 1965, in 
 Griswold   v.   Connecticut,  the Court incorporated the right to “privacy”—a right that 
is not specifi cally cited in the Bill of Rights (or anywhere else in the U.S. Constitu-
tion). 33  This ruling overturned a Connecticut law that made it a crime for any 
person, married or single, to use any kind of contraceptive. In the majority opinion 
written by Justice William Douglas, the Court reasoned that a right to privacy is 
implicit in the Constitution as a result of “zones of privacy” created by the “liberty” 
safeguards in the due process clauses of the Fifth and Fourteenth Amendments and 
by the “penumbras” (rights guaranteed by implication) surrounding the First, Third, 
Fourth, Fifth, and Ninth Amendments. 
  The question of whether it was proper for the Court to fi nd a right to privacy 
in the Constitution remains controversial. Certainly, the most famous application of 
this newly discovered right to privacy came in January 1973 with the announcement 
of the Court’s decision in  Roe  v.  Wade.  34  In that decision the Supreme Court held 
that the right of privacy rendered unconstitutional all state laws that made it a 
crime or otherwise restricted a woman’s right to obtain an abortion in the fi rst 
three months of pregnancy. On the other hand, in 1986, in  Bowers  v.  Hardwick,  35  
the Court held that this same right to privacy could not be used to invalidate state 
laws making it a crime for consenting adults to engage in homosexual sodomy in 
the privacy of their own homes. In 2003, however, in the case of  Lawrence   v.   Texas,  36  
the Supreme Court overturned the decision in  Bowers  v.  Hardwick.  Thus, at this 
point, it seems safe to say that a right to privacy has been found to be implicit in 
the Constitution and enforceable against the states but that the precise scope of this 
right will have to be decided on a case-by-case basis.      

 Due Process of Law in the Early 2000s  
 Currently, nearly all the provisions of the Bill of Rights as well as the right of pri-
vacy are binding upon the states as elements of the Fourteenth Amendment’s due 
process clause. The easiest way to remember what is and is not incorporated is to 
list the rights that are  not  binding upon the states. Of the fi rst eight amendments 
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(those that refer to the specifi c rights of individuals), these are the only provisions 
that have not been incorporated:  

  1.   The Second Amendment right to bear arms as part of a well-regulated militia.  

  2.   The Third Amendment protection against involuntary quartering of soldiers.  

  3.   The Fifth Amendment protection against being prosecuted for “a capital, or oth-
erwise infamous crime, unless on a presentment or indictment of a grand jury”.  

  4.   The Seventh Amendment right to a jury trial in cases involving more than $20.  

  5.   The Eighth Amendment protection against excessive bail.  

  6.   The Eighth Amendment protection against excessive fi nes.   

    Later chapters of this book trace the process by which incorporation has occurred 
in greater detail in such areas as self-incrimination and search and seizure (Chapter 8), 
the right to counsel (Chapter 11), and protection against cruel and unusual punish-
ments (Chapter 13). For now, it is important to understand that although the Supreme 
Court has not fulfi lled Justice Harlan’s hope for total incorporation of the Bill of 
Rights, it has achieved what legal scholars call  selective incorporation.  This means 
simply that most, but not all, of the provisions of the Bill of Rights are binding upon 
the states. This accomplishment—the nationalization of the Bill of Rights—has 
radically altered the practice of criminal justice by state and local governments. None 
of the major Court-imposed changes in criminal procedure to be discussed in this 
text (such as the exclusionary rule, the  Miranda  rule, and changes in death penalty 
laws) could have occurred in the absence of selective incorporation. 
    The process of selective incorporation also made the phrase  due process of law  
more specifi c. Nevertheless, the concept of due process is still not precise. Whether 
a particular police practice or court rule is held to violate due process will always 
depend on the facts and circumstances of each case and upon a court’s effort to apply 
those facts and circumstances in the context of one or more principles of law. Thus, 
due process should be understood as asserting a fundamental principle of justice rather 
than a specifi c rule of law. It implies the administration of laws that do not violate 
the foundations of civil liberties; it requires in each case an evaluation based on a 
disinterested inquiry, a set of facts stated fairly and precisely, the consideration of 
confl icting claims, and a judgment that seeks to reconcile the needs of continuity and 
change in a complex society. As Daniel Webster maintained, due process suggests 
“the law which hears before it condemns; which proceeds upon inquiry, and renders 
judgement only after trial.” 37  Yet even these comments fail to explain the due process 
clause fully. A better understanding might be achieved by considering two aspects of 
due process:  substantive  due process and  procedural  due process.  

 Substantive Due Process 

 Substantive due process refers to the content or subject matter of a law. It protects 
people against unreasonable, arbitrary, or capricious laws or acts of government. An 
example is the  void-for-vagueness doctrine.  In accordance with this doctrine, the 
Supreme Court has struck down criminal statutes and local ordinances that, for exam-
ple, made it unlawful to wander the streets late at night “without lawful business,” 38  to 
“treat contemptuously the American fl ag,” 39  and to willfully “obstruct public passages.” 40  
In all of these cases, the issue of substantive due process and the void-for-vagueness 
doctrine came into play because the statutes were neither defi nite nor certain as to the 
category of people they referred to or the precise conduct that was forbidden. 
    A landmark case involving substantive due process occurred in 1927 in the case 
of  Buck   v.   Bell.  41  Carrie Buck was an 18-year-old “feebleminded” white woman who 
had been committed to the Virginia State Colony for Epileptics and the Feeble 
Minded. She was the daughter of a feebleminded mother and was the mother of an 
illegitimate feebleminded baby. At that time a Virginia statute provided that in 
certain cases the health of the patient and the welfare of society may be promoted 
by the sterilization of mental defectives. The superintendent of the state colony 
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where Carrie resided could recommend to its board of directors that the sterilization 
occur. The sterilization was ordered, and although Carrie may have been mentally 
defi cient, she understood what was about to happen to her and fi led an appeal. 
        The county circuit court as well as the Virginia Supreme Court of Appeals both 
affi rmed the sterilization decree, stating that the sterilization law was a “blessing” for 
“feebleminded persons” like Carrie Buck. Her lawyers then appealed to the U.S. Supreme 
Court on the grounds that the  substance  of the Virginia law represented a denial of due 
process; that the law was arbitrary, capricious, and unreasonable; and that it was a viola-
tion of the Fourteenth Amendment guarantee of equal protection. Chief Justice Oliver 
Wendell Holmes, Jr., upheld the Virginia statute, making the following comment:

  It is better for all the world, if instead of waiting to execute degenerate offspring for 
crime, or to let them starve for their imbecility, society can prevent those who are man-
ifestly unfi t from continuing their kind. Three generations of imbeciles are enough. 42    

   Carrie Buck was ultimately sterilized, but the philosophy of  Buck  v.  Bell  has since 
been subjected to heavy criticism. The case well illustrates the concept of substantive 
due process and its inherent problems. 
    In  Skinner  v.  Oklahoma,  43  which was a test of the constitutionality of Oklahoma’s 
Habitual Criminal Sterilization Act in 1942, the Supreme Court ruled differently. 
Arthur Skinner was to be sterilized because he was a three-time habitual offender. 
(One of the felonies the prosecutor cited was the theft of three chickens.) The Court 
struck down the sterilization law because it denied both substantive due process and 
equal protection, since it applied only to felony offenses likely to be committed by 
poor people, while not considering such felonies as embezzlement, political offenses, 
and other crimes likely to be committed by more affl uent defendants. In retrospect, 
the fact that Skinner was about to be sterilized partly because he was a chicken thief 
points to the unfairness and cruelty inherent in the Oklahoma statute. 
          An interesting area of law that has raised questions of substantive due process 
involves the rape shield statutes that exist in most jurisdictions in the United 
States.  Rape shield statutes  are laws that protect alleged rape victims from ques-
tioning in court (and depositions) about evidence of past sexual experiences that 

Law and justice are not always the 
same. When they aren’t, destroying 
the law may be the fi rst step toward 
changing it.

—gloria steinem 

Statutes and ordinances that attempt to make unlawful the “contemptuous” treatment of the 
American fl ag have been struck down by the Supreme Court because of vagueness. To be valid, 
criminal laws must be defi nite and certain in regard to the categories of people they refer to and 
the conduct that is forbidden.
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Rape shield laws are rules of evidence established for the purpose of 

protecting the privacy of rape victims during trial by restricting the 

use of evidence relating to a woman’s sexual history. As such, they 

limit evidence of a victim’s past sexual behavior. Passed by most 

states back in the 1970s to keep jury members from blaming the 

victim of a rape because she was unchaste, rape shield laws helped 

to keep juries from applying stereotypes about female virtue in their 

deliberations.

 Before the implementation of rape shield laws, the moral charac-

ter of rape victims was often a main issue at the trials of their rap-

ists. A history of sexual activity with the defendant or others was 

used to show a pattern of behavior that implied consent. In fact, 

during many rape trials it was more likely that the rape victim was on 

trial instead of her attacker. This situation created reluctance among 

rape victims to report sexual attacks and is partially responsible for 

the fact that forcible rape continues to be one of the most underre-

ported serious crimes, with only 36 percent of victims reporting the 

crime to law enforcement. In response to this problem, rape shield 

statutes were enacted in almost every state and by the federal gov-

ernment, although they vary from state to state in how much and 

under what circumstances evidence of a victim’s previous sexual 

behavior can be admitted.

 These laws have recently come under the microscope with the 

Kobe Bryant case. On June 30, 2003, the Los Angeles Lakers basket-

ball star allegedly sexually assaulted a 19-year-old woman in a Colo-

rado hotel where she worked. Bryant, who formerly maintained a 

squeaky clean reputation and is married with one child, admitted to 

consensual sex with his accuser but proclaimed his innocence.

 Bryant’s attorneys challenged the constitutionality of the state’s 

rape shield laws, arguing that they violate a defendant’s right of equal 

protection. They claimed the laws were unfair because the prior sexual 

conduct of an alleged sexual assault victim is presumed irrelevant, 

while the prior sexual conduct of a defendant is presumed relevant. 

They also argued that the woman’s sexual conduct is relevant because 

it could show that injuries found in a rape examination could have been 

caused by someone other than the defendant.

 Rape shield laws are anything but foolproof, and a great deal of 

 judicial discretion exists in deciding how much information about a 

 victim’s sexual history is allowed in court. In the case of the State of 

Colorado v. Kobe Bryant, the judge decided to allow the defense to 

question the alleged victim about her sexual past in a closed evidentiary 

hearing. If the judge had found this information relevant to the case, it 

would have been admissible at Bryant’s trial. However, the charges 

against Bryant were ultimately dropped, and the case was disposed of 

through an out-of-court settlement.

 Another exception to the rape shield laws and judicial discretion in-

cludes federal appellate court case of People v. Santos (No. 2-00-1301, 

2002 WL 1023132). In this case, an alleged victim told personnel at an 

emergency room that she did not have sex with anyone within 72 

hours of the alleged encounter with the defendant. However, her 

statement was contrary to evidence depicted by the “rape kit.” The 

court ruled that this evidence was permissible since the issue was the 

defendant’s credibility.

 As a fi nal point here, it is interesting to note that there is no 

clear-cut evidence that rape shield laws have had their intended 

effect. There is evidence that the rate of reporting rape has in-

creased since the early 1970s, when rape shield laws were en-

acted, but because of the variety of state laws, it is impossible to 

attribute that increase to the legal reforms. Furthermore, there are 

no meaningful data on how often a complainant’s sexual history had 

actually been used in cases prior to the enactment of rape shield 

laws. As can be demonstrated from the aforementioned cases, a 

great deal of judicial discretion exists in deciding how much evi-

dence about a victim’s sexual history is allowed in court.

Sources: “Bryant Case Tests Limits of ‘Rape Shield Laws,”’ The Christian Science Monitor, 
October 22, 2003; “Court: Rape Shield Law Not Absolute,” Chicago Daily Law Bulletin, 
July 10, 2002, 6; U.S. Department of Justice, Offi ce of Justice Programs, Rape and 
Sexual Assault: Reporting to Police and Medical Attention 1992–2000, Washington, DC: 
Bureau of Justice Statistics, August 2002; Richard I. Haddad, “Shield or Sieve? People v. 
Bryant and the Rape Shield Law in High-Profi le Cases,” Journal of Law and Social Policy 
39 (2005): 185–221; Heather D. Flowe, Ebbe B. Ebbensen, Anila Putcha-Bhagavatula, 
“Rape Shield Laws and Sexual Behavior Evidence: Effects of Consent Level and Women’s 
Sexual History on Rape Allegations,” Law and Human Behavior 31 (2007): 159–175.

EXHIBIT 5.3 Gender Perspectives on Crime and Justice

Rape Shield Laws

are not relevant to the case and that might be prejudicial. Some of the due process 
issues related to these laws are discussed in  Exhibit 5.3 . 
    Even more heavily debated is the  USA Patriot Act,  a piece of legislation passed 
by Congress in the wake of the September 11, 2001, terrorist attacks. The stated 
purpose of the act is to better enable law enforcement offi cials to track and punish 
those responsible for terrorism and to protect U.S. citizens and property against 
further attacks. The legislation granted federal offi cials greater powers to trace and 
intercept terrorists’ communications both for law enforcement and intelligence 
 purposes. It reinforced federal anti-money-laundering laws and regulations in an 
effort to deny terrorists the resources for future attacks. It tightened immigration 
laws for the purposes of closing U.S. borders to foreign terrorists and expelling 
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those already in the country. And it created a wide variety of new federal crimes. 
Many observers maintain that the Patriot Act has gone too far, arguing that it gives 
federal agents virtually unchecked authority to spy on Americans. 44    

 Procedural Due Process 

 Neither  Buck  v.  Bell  nor  Skinner  v.  Oklahoma  had any argument with the procedures 
through which the decision to sterilize had been made. Rather, they were attacking 
the  substance  of the laws that demanded sterilization. By contrast,  procedural due 
process  is concerned with the notice, hearing, and other procedures that are required 
before the life, liberty, or property of a person may be taken by the government. In 
general, procedural due process requires the following:  

  1.   Notice of the proceedings  

  2.   A hearing  

  3.   Opportunity to present a defense  

  4.   An impartial tribunal  

  5.   An atmosphere of fairness   

     United States  v.  Valdovinos-Valdovinos  represents a good case example involving 
violations of procedural due process. 45  In fact, the U.S. District Court for the North-
ern District of California considered the government’s conduct so outrageous that 
the charges had to be dismissed. 
    In  Valdovinos-Valdovinos,  the Immigration and Naturalization Service (INS) was 
attempting to stem the fl ow of illegal immigrants from Mexico. Its major method 
of doing so was a “cold line,” an undercover telephone operation in which agents 
posing as U.S. employers offered to reimburse immigrants for their smuggling 
expenses and give them jobs. The INS used the operation to advise Mexican nation-
als still within Mexico that it was appropriate to violate U.S. law. The district court 
ruled that the procedure was a violation of due process; the operation amounted to 
“the generation by police of new crimes merely for the sake of pressing criminal 
charges.” As such, it constituted entrapment. 
    Since the 1960s, when questions concerning the procedural rights of criminal 
defendants came under closer and more frequent scrutiny by the Supreme Court, the 
due process clauses of the Fifth and Fourteenth Amendments have been clarifi ed and 
extended. The Court’s decisions have had a signifi cant impact on the processing of 
defendants and offenders through the criminal justice system—from arrest to trial 
and from sentencing through corrections. These phases of the criminal justice process 
are outlined and described in the remainder of this chapter. The infl uence of the 
Supreme Court’s decisions involving questions of due process and other constitutional 
rights in arrest, trial, and sentencing practices are examined in later chapters. 
    In retrospect, the Court’s interpretations of the content of the Constitution, 
incorporation of the provisions in the Bill of Rights, and clarifi cations of what the 
framers meant by “due process of law” all suggest that the U.S. Constitution has 
endured well and will continue to do so. As indicated in  Exhibit 5.4 , however, not 
all constitutions fare as well.     

 The Criminal Justice Process  
 Criminal justice exists for the control and prevention of crime. As a “process”—the 
 criminal justice process —it involves all the agencies and procedures set up to man-
age both crime and those accused of violating the criminal law. The agencies of 
criminal justice include law enforcement agencies charged with the prevention of 
crime and the apprehension of criminal offenders; the court bureaucracies charged 
with determining the innocence or guilt of accused offenders and the sentencing of 
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EXHIBIT 5.4 International Perspectives on Crime & Justice

Constitution and Code Law in Bolivia

The term constitution refers to the institutions, practices, and princi-

ples that defi ne and structure a system of government, as well as to 

the written document that establishes or articulates such a system. 

Every nation has a constitution in the fi rst sense, and since World War 

II virtually every country—Britain, New Zealand, and Israel are among 

the few exceptions—has a written constitution as well.

 Some constitutions are quite durable. The Constitution of the 

United States, for example, has lasted for more than two centuries, 

with additions (the amendments) rather than major changes. At the 

other end of the spectrum is Bolivia.

 Straddling the Andes, Bolivia is a land of gaunt mountains, cold, 

desolate plains, and semitropical lowlands. Its 424,165 square 

miles occupy an area about the size of Texas and California com-

bined. It is a big country, but with a population of only 7.9 million. 

Approximately 60 percent of the Bolivian people are members of 

indigenous ethnic groups (primarily Aymara, Quechua, and Guarani); 

15 percent are of European heritage; and the balance are mestizos 

(mixed indigenous and European ancestry). Since the country 

gained its independence from Spain in 1825 under the leadership of 

Simón Bolívar, three main features have dominated Bolivian history: 

the importance of mining to the economy, the loss of territory 

through disputes and wars with neighboring countries, and chronic 

political instability. Of the three, it would appear that the last has 

had the most disruptive impact.

 During the past 180 years, Bolivia has had more than 60 revolu-

tions, 79 presidents, and 16 constitutions. The government has 

changed hands at least 250 times—189 times by coup. From 1978 

through the beginning of the twenty-fi rst century, there have been 

22 presidents, with a few having rather colorful politics. In 1980, for 

example, the presidential election yielded no clear winner. Before 

the congress could meet to decide between the main contenders, a 

military junta led by army commander General Luis Garcia Meza 

staged a coup. Interestingly, Garcia Meza was a major cocaine traf-

fi cker, who proceeded to establish alliances between the govern-

ment and civilian drug enterprises. A year later Garcia Meza was ul-

timately forced to resign—not because of his involvement with the 

cocaine trades but for his fi scal mismanagement. Three years later, 

Bolivian president Hernan Siles Zuazo, the fourth person to hold that 

offi ce since Garcia Meza’s resignation, announced a war on cocaine. 

In 1984 Zuazo was kidnapped from the presidential palace by a group 

of cocaine traffi ckers. Although he was released unharmed and the 

attempted coup was aborted, the political  system was left in a 

shambles. Following Zuazo, several other  presidents were elected, 

but each quickly resigned out of frustration with his government’s 

seemingly unsolvable problems.

 Currently, Bolivia is a republic, based upon a 1967 constitution 

(which was interrupted by several coups). The government is headed 

by a president, who is elected to a four-year term. There is a two-

house legislature consisting of a 130-seat chamber of deputies and a 

27-seat senate. The judicial branch is headed by a supreme court, 

whose justices are appointed to 10-year terms. Bolivia’s legal system 

is based upon Spanish code law, as is common throughout Spanish 

Latin America. There are two principal differences between code law 

and common law: (1) Legal decisions are based strictly upon the writ-

ten code, that is, on statutory rather than case law; (2) in the criminal 

courts, innocence, rather than guilt, must be proved.

 Bolivia’s most recent president, Juan Evaristo Morales Amya, was 

elected in 2005 after the resignation of two previous presidents in just 

two years. Popularly known as “Evo,” President Morales is the coun-

try’s fi rst fully indigenous head of state. But given Bolivia’s economic 

problems, it is diffi cult to predict how long he and the current govern-

ment and constitution will endure.

Sources: U.S. Department of State, Bolivia—Country Profi le, May 2008; Herbert S. Klein, 
Bolivia: The Evolution of a Multi-Ethnic Society (New York: Oxford, 1992); Department of 
State, Bureau of International Narcotics Matters, International Narcotics Control Strategy 

Report (Washington, DC: Department of State, 1985); BBC, March 8, 2005.

Bolivian Army troops arrive to take control and custody of the 

Government Palace in La Paz on May 25, 2005.

convicted criminals; and the network of correctional institutions charged with the 
control, custody, supervision, and treatment of individuals convicted of crime. 
    There are many steps in the criminal justice process.  Exhibit 5.7  broadly outlines 
the process as it occurs at the federal level. Although there are some differences from 
one jurisdiction to the next, the federal system is the general model followed by 
most state and local courts. 
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                  Prearrest Investigation 

 Although one might assume that the fi rst phase of the criminal justice process is arrest, 
this usually occurs only when a crime is directly observed by a police offi cer. In other 
situations, the process begins with some level of investigation. Prearrest investigation 
can be initiated when police receive a complaint from a victim or witness or knowledge 
from informers; ongoing surveillance may also lead to an investigation. Typically, inves-
tigative activities include an examination of the scene of the crime, a search for phys-
ical evidence, interviews with victims and witnesses, and efforts to locate the offender. 
Data from informers or general surveillance can suggest that some “suspicious” activ-
ity is occurring—perhaps drug sales, prostitution, or systematic theft—at which point 
an offi cer’s or a detective’s “go-out-and-look” investigations take place. 
    Prearrest investigations can also occur in another manner, sometimes even before 
a crime has actually been committed. Law enforcement agencies at the local, state, 
and federal levels become involved in long-term investigations when crime is not 
necessarily known to have occurred but is strongly suspected or believed to be about 
to occur. This type of investigation is most typical of federal enforcement agencies 
such as the Federal Bureau of Investigation, the Internal Revenue Service, the Cus-
toms Service, and the Drug Enforcement Administration. Such investigations, which 
include the use of informers, undercover agents, surveillance, and perhaps wiretap-
ping and other electronic eavesdropping devices, have been common in recent years 
in investigations of drug traffi cking, international money-laundering operations, and 
organized crime, to name but a few examples. 
    It should be noted that in all types of prearrest investigation, it is possible for 
the investigation activities to continue beyond the point at which the evidence nec-
essary for an arrest has been gathered. 

     Arrest 

 When an investigation fi nds that a crime may have been committed, or when a crime 
has been directly observed by a police offi cer, an  arrest  is made. Although the legal 
defi nition of “arrest” tends to vary from one jurisdiction to another, in practice an arrest 
is simply the action of taking a person into custody for the purpose of charging him 
or her with a crime. In most jurisdictions, an arrest  warrant  is necessary in misde-
meanor cases, unless the crime has been observed by a police offi cer. The warrant is 
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EXHIBIT 5.5 A View from the Field

The Dangers of Street Research by James A. Inciardi

I have been conducting street research with drug-involved populations 

for more years than I am willing to admit, and when doing this type of 

work, there is always the possibility that one can end up in the wrong 

place at the wrong time. For example, during the course of a project in 

the early 1970s, I was riding in an open convertible with three drug 

users. Let’s call them Manny, Mo, and Jack. Manny and Mo were in the 

front seat, and Jack was in the back with me. We were on our way to 

a local “shooting gallery” (a place where drugs are injected). I was get-

ting the $15 tour of the local drug scene, and they were my guides. On 

the way, they stopped at a convenience store so that Jack could get 

some cigarettes. So be it. The rest of us sat in the car and waited. Al-

most immediately, however, Jack came running out of the store. With 

cash in one hand and a .357 magnum revolver in the other, he jumped 

back into the car, into the back seat right next to me. The car sped off.

 Now, I’ve always been a pretty laid-back person, but there I was, 

sitting in an automobile, probably a stolen one at that, speeding away 

from the scene of a violent crime with the perpetrator at my side. 

Needless to say, I got a bit irritated. After I threatened Manny (or was 

it Mo?) and his family and progeny for the next three generations with 

all manner of ill will, ill fortune, calamity, tribulation, and catastrophe, 

he pulled over and let me off at the curb. As it turned out, they ended 

up in a high-speed chase—”hot pursuit,” as it is described in Chapter 

8 of this textbook. Manny, Mo, and Jack were arrested about 15 min-

utes after we had gone our separate ways, and the stickup man was 

identifi ed by a convenience store employee.

 In that incident, things fortunately went my way. However, I wasn’t 

quite as lucky late one morning in 1989. I was in a crack house I had 

visited often, located just off 103d Street in the Hialeah section of 

Miami. I was doing research on crack use, under a contract from the 

National Institutes of Health, and access to the crack house had been 

arranged by a local cocaine dealer whom I had known for many years. 

As I was entering through the front door of the crack house, the police 

were breaking in through the rear door. I was never quite sure of ex-

actly which police they were—DEA, state or county police, the “Jump 

Out Gang” (a special drug task force), “Miami Vice,” or all of the above. 

Whatever and whoever, they burst through the door and into the room 

like renegades from some warrior-cop hell. Mad Max, the Road War-

rior, and the Terminator (just 1 and 2 then) all fl ashed before my eyes. 

In seconds, everyone in the place, including me, was spread-eagled 

(face down) on the fl oor, searched, cuffed, and put into what was once 

called a “paddy wagon” (so-named after the early-20th-century Irish 

police offi cers who were prominent in the NYPD).

 As it turned out, the police were doing a sweep of the area, with 

warrants to enter certain premises where they had “probable cause” 

to believe that crack was being manufactured or sold. In all, 100 or 

more souls were taken into custody that morning and placed in several 

detention cells. Since our “processing” wasn’t all that speedy, I spent 

the next several hours in jail with a fairly large gathering of paranoid 

drug users who were beginning to crash (that post-drug-euphoria “let-

down”). A few fi ghts broke out every so often, and sometimes I didn’t 

get out of the way fast enough.

 Eventually, I was taken out of the cell for “processing.” Since I had 

had neither drugs nor weapons in my possession when the police 

searched me, and since my identifi cation suggested that I was indeed 

the drug researcher I claimed to be, about the only thing they could 

have offi cially charged me with was something like “being in a disor-

derly place.” But the police were interested only in drug arrests, so 

along with a few others, I walked (was let go).

 When I was in the area several weeks later, I ran into the cocaine 

dealer who had arranged my visit to the crack house. He mentioned 

that the crack house owner had put a price on my head. He was curi-

ous as to why the police had come to his place at the same time I did. 

When I asked how much of a price was on my head, the dealer 

sheepishly mumbled $200. Although I was both humbled and insulted 

that that was all I was worth, I nevertheless stayed out of that part of 

Miami for the rest of the year.

a written order giving authorization to arrest. It is issued by a magistrate or someone 
with equal authority. Felony arrests can be made without a warrant if the offi cer is 
reasonably certain that the person being arrested is indeed the offender.  Reasonable 
certainty  (or probable cause) refers to the arresting offi cer’s “rational grounds of suspi-
cion, supported by circumstances suffi ciently strong in themselves to warrant a cautious 
man believing the accused to be guilty.” 46  (For the arrest story of the author of this 
textbook, see  Exhibit 5.5 .)     
      Arrests can be made not only by police and other law enforcement offi cers but 
by private citizens as well. The following is an excerpt from the Idaho Code of 
Criminal Procedure: 

 A private person may arrest another:    
  1.   For a public offense committed or attempted in his presence.  
  2.   When the person arrested has committed a felony, although not in his presence.  
  3.    When a felony has been in fact committed, and he has reasonable cause for believ-

ing the person arrested to have committed it. 47    

The streets have no sympathy.

—miami vice
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    In most jurisdictions the statutes governing arrest are quite specifi c. Criminal 
codes designate who can make arrests, the circumstances under which arrests can be 
made, and the conditions under which an arrest warrant is or is not mandatory. 
There are exceptions, however, and these can place law enforcement agencies, private 
citizens, and others in a tenuous position with regard to the constitutionality of an 
arrest. For example, the  West Virginia Code,  which designates the laws of criminal 
procedure for that state, makes no mention of who may make an arrest, when an 
arrest can be made, or under what circumstances an arrest warrant is not necessary. 48  
(Chapter 8 discusses arrests in detail.)   

 Booking 

 For some lesser offenses—as in New York State, where prostitution is a minor 
offense punishable in some circumstances by no more than a fi ne 49 —the police may 
be permitted to issue a  citation,  which is an order to appear before a judge at some 
future date. In all other circumstances, however, a physical arrest occurs when the 
suspect is present, and the process continues to the booking phase. 
     Booking  refers to the administrative steps and procedures carried out by the 
police in order to record an arrest properly and offi cially. At the time of booking, 
the accused person’s name and address, the time and place of arrest, and the arrest 
charge are entered into the police log. Booking can also include fi ngerprinting and 
photographing of the suspect. 
    The booking phase is the fi rst point at which the accused can drop out of the 
criminal justice process with no further proceedings. Charges may be dropped if the 
suspect has been arrested for a minor misdemeanor or if there was a procedural error 
by the police, such as lack of probable cause for arrest or illegal search and seizure. 
In the case of a procedural error, the decision to drop the charges can be made by 
an assistant prosecutor or a high-ranking police offi cer. Booking is also the fi rst point 
at which some defendants can be released on bail. 
     Bail  (from the French  baillier,  meaning “to deliver or give”) is the most com-
mon form of temporary release. It involves the payment of a specifi ed sum by the 
accused (or by someone else on his or her behalf ), guaranteeing that he or she 
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does not prevail.

—nypd blue
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will appear at trial—at which point the money is returned. (Bail is discussed in 
detail in Chapter 12.)     

     Initial Appearance 

 Due process requirements mandate that within a reasonable (not extreme or arbi-
trary) time after arrest, the accused person must be brought before a magistrate and 
given formal notice of the charge. Such notice occurs at the initial appearance. At 
this time the accused is also notifi ed of his or her legal rights, and bail is determined 
for those who did not receive temporary release during the booking phase.  Release 
on recognizance (ROR),  a substitute for bail, can also occur, typically at the recom-
mendation of the magistrate, when there seems to be little risk that the accused will 
fail to appear for trial. The accused is released on his or her own personal recogni-
zance, or obligation. (Chapter 12 discusses release on recognizance more fully.) 
    For some kinds of minor offenses, such as being drunk and disorderly, or in 
cases in which a simple citation has been issued, summary trials and sentencing are 
conducted at this initial appearance, with no further court processing. In other situ-
ations, the magistrate presiding at the initial appearance may determine that the 
available evidence is not suffi cient to warrant further criminal processing and con-
sequently may dismiss the case.   

 Preliminary Hearing 

 Owing to the complexity of criminal processing and the delays generated by over-
loaded court calendars, in many jurisdictions defendants have the option to bypass 
the initial appearance and proceed directly to the preliminary hearing. 
    The major purpose of the preliminary hearing is to protect defendants from unwar-
ranted prosecutions. Thus, the presiding magistrate seeks to do the following:  

  •   Determine whether a crime has been committed.  
  •   Determine whether the evidence is suffi cient to establish probable cause to 

believe that the defendant committed the crime.  
  •   Determine the existence of a probable cause for which the warrant was issued 

for the defendant’s arrest.  
  •   Inquire into the reasonableness of the arrest and search and the offi cer’s compli-

ance with the requirements of the warrant.  
  •   Set the appropriate bail or temporary release, if this was not already done.   

    Preliminary hearings are rare. In some jurisdictions, the defense may waive this 
hearing in order to keep damaging testimony temporarily out of the offi cial records. 
It is hoped that by the time the trial does occur, witnesses may have forgotten some 
things, become confused, or disappeared. However, other defense attorneys insist on 
this hearing as a tactic for gaining insight into the strengths and weaknesses of the 
prosecution’s case.   

 Determination of Formal Charges 

 Whether the initial court processing does or does not include an initial appearance or 
preliminary hearing, the next step in the criminal justice process is the formalization of 
charges. One mechanism is  indictment  by a grand jury. The indictment is a formal 
charging document based on the grand jury’s determination that there is suffi cient cause 
for a trial. The decision must be supported by a majority of the jurors. When it is 
reached, the jury issues a  true bill  containing the following information:  

  •   The type and nature of the offense.  
  •   The specifi c statute alleged to have been violated.  
  •   The nature and elements of the offense charged.  
  •   The time and place of the crime.  

Rising Crime and Changes in Lifestyle

People who say they feel less safe due to 

crime are making the following changes in 

their lifestyles:

Carrying less cash 55%

Using charge cards more 29%

Carrying a personal protection 

device 28%

Bought a home security device 23%

Bought a car security device 22%

Bought a gun 17%

Source: Gallup Poll. ❚



 chapter 5 the process of justice 131

  •   The name and address of the accused or, if not known, a description suffi cient 
to identify the accused with reasonable certainty.  

  •   The signature of the foreperson of the grand jury.  
  •   The names of all codefendants, as well as the number of criminal charges against 

them.    

     Because the grand jury does not weigh the evidence presented, its fi nding is by 
no means equivalent to a conviction. It simply requires that the accused be brought 
to trial. If the grand jury fails to achieve the required majority vote, the accused is 
released. This is referred to as a  no bill.  
    Grand juries are available in about half the states and in the federal system, but 
in only a limited number of jurisdictions are they the only mechanism for sending 
a defendant to trial. The most common method for bringing formal charges is the 
 information,  a charging document drafted by a prosecutor and tested before a judge. 
Typically, this testing occurs at the preliminary hearing. The prosecutor presents 
some, or all, of the evidence in open court—usually just enough to convince the 
judge that the defendant should be bound over for trial. As indicated earlier, however, 
the preliminary hearing is sometimes waived, and in those circumstances the infor-
mation document is not tested before a magistrate.   

 Arraignment 

 After the formal determination of charges through the indictment or information, 
the actual trial process begins. The fi rst phase in this segment of the criminal justice 
process is the arraignment. The accused person is taken before a judge, the formal 
charges are read, and the defendant is asked to enter a plea. There are four primary 
pleas in most jurisdictions:  

  1.    Not guilty:  If the not-guilty plea is entered, the defendant is notifi ed of his or 
her rights, a decision is made as to whether the defendant is competent to stand 
trial, counsel is appointed if the defendant is poor, and in some jurisdictions the 
defendant can choose between a trial by judge or a trial by jury.  

  2.    Guilty:  If a plea of guilty is entered, the judge must determine whether the plea 
was made voluntarily and the defendant understands the full consequences of such 
a plea. If the judge is satisfi ed, the defendant is scheduled for sentencing; if not, 
the judge can refuse the guilty plea and enter “not guilty” into the record.  

  3.    Nolo contendere:  This plea, not available in all jurisdictions, means “no contest” 
or “I will not contest it.” It has the same legal effect as the guilty plea but is of 
different legal signifi cance in that an admission of guilt is not present and can-
not be introduced in later trials.  

  4.    Standing mute:  Remaining mute results in the entry of a not-guilty plea. Its advan-
tage is that the accused does not waive his or her right to protest any irregularities 
that may have occurred in earlier phases of the criminal justice proceedings.     

 The Trial Process 

 The complete trial process can be long and complex (see Chapter 12). It may begin 
with a hearing on  pretrial motions  entered by the defense to  suppress  evidence,  relocate  
the place of the trial,  discover  the nature of the state’s evidence, or  postpone  the trial 
itself. After the pretrial motions (if there are any) the jury is selected and the trial 
proceeds as follows:  

  1.    Opening statements by prosecution:  The prosecutor outlines the state’s case and 
how the state will introduce witnesses and physical evidence to prove the guilt 
of the accused.  

  2.    Opening statements by the defense:  The defense, if it elects to do so, explains how 
it plans to introduce witnesses and evidence in its own behalf.  
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  3.    Presentation of the state’s case:  The state calls its witnesses to establish the ele-
ments of the crime and to introduce physical evidence; the prosecutor accom-
plishes this through direct examination of the witnesses. The witnesses may then 
be cross-examined by the defense.  

  4.    Presentation of the defense’s case:  The defense may open with a motion for dis-
missal on the ground that the state failed to prove the defendant guilty “beyond 
a reasonable doubt.” If the judge concurs, the case is dismissed and the accused 
is released; if the judge rejects the motion, the defense’s case proceeds in the 
same manner as the state’s presentation.  

  5.    Prosecutor’s rebuttal:  The prosecutor may present new witnesses and evidence, 
following the format of the state’s original presentation.  

  6.    Defense’s surrebuttal:  The defense may again make a motion for dismissal; if 
denied, it too can introduce new evidence and witnesses.  

  7.    Closing statements:  In most jurisdictions, the defense attorney and then the pros-
ecutor make closing arguments. These statements sum up their cases and the 
conclusions that can be drawn from the evidence and testimony.  

  8.    Charging the jury:  In jury trials, the judge instructs the jury as to possible verdicts 
and orders them to retire to the jury room to consider the facts of the case, 
deliberate on the testimony, and return a verdict.  

  9.    Return of the verdict:  After the jury has reached a decision, they return to the 
courtroom with a verdict, which is read aloud by a member of the court. The 
jury may be  polled  at the request of either the defense or the prosecution; that 
is, each member is asked individually whether the verdict announced is his or 
her individual verdict.   

    In the case of a trial by judge, the steps involving the jury are eliminated and 
the judge determines whether the defendant is guilty or not guilty. In the majority 
of jurisdictions, the victim may have a role in the process, either through active 
participation or through legislative protection (see  Exhibit 5.6 ). 
     Posttrial motions  can also occur if the defendant is found guilty. The defense is given 
the opportunity to seek a new trial or have the verdict of the jury  set aside  (revoked).  

    Sentencing 

 After conviction or the entry of a guilty plea, the defendant is brought before the 
judge for the imposition of the sentence. The sentencing process may begin with a 
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famous criminals
Willie Sutton
One of the most profi cient bank robbers of all 

time, Willie Sutton stole nearly a million dol-

lars from a hundred different banks in New 

York and Philadelphia from the late 1920s un-

til his ultimate capture in 1952. Sutton was 

alternately known as “Slick Willie” for his im-

maculate dress and politeness, “Willie the 

Actor” for donning clever disguises during 

robberies, and “Willie the mole” because he 

dug his way out of Sing Sing Prison on more 

than one occasion. His infamous quip that he 

robbed banks “because that’s where the 

money is” has been quoted countless times 

in articles, speeches, and even this textbook. 

Arrested and imprisoned many times 

throughout his career, he often managed to 

escape by either sawing, digging, or walking 

out (dressed in a guard’s uniform). He fi nally 

landed on the FBI’s 10 Most Wanted Fugi-

tives list in 1950. Because of his meticulous 

attention to fashion detail, his photo was cir-

culated to tailors as well as police depart-

ments, a move that led to his recognition by 

a tailor’s son from Brooklyn (who was later 

found shot dead in the street). Sutton served 

his fi nal prison term from his capture in 1952 

until 1969, when he was released from 

 Attica State Prison as an ailing 68-year-old 

man. “Slick Willie” had the last laugh when 

in 1970 he fi lmed a commercial to promote a 

Connecticut bank’s new photo credit card in 

which he said, “Now when I say I’m Willie 

Sutton, people believe me.” ❚

The Trial Process
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Victims & Justice EXHIBIT 5.6

Victim Advocacy

The victims of crime are usually the main source of information about 

crime and criminals. In fact, the majority of crimes known to the police 

come from reports by victims, in contrast to the one-third reported by 

witnesses and the even smaller proportion coming from the police 

themselves. Victims, not surprisingly, typically suffer the most as a 

result of crime, yet they are often left in the shadows of the criminal 

justice system. In the majority of cases, victims are revictimized by the 

justice process. They are frequently shuffl ed around by law enforce-

ment and court bureaucracies, questioned insensitively by police, sub-

poenaed by courts, bewildered by procedures for securing restitution, 

kept ignorant about important court dates, and denied possession of 

their own property being held as evidence. On the whole, the criminal 

justice system not only is insensitive to the needs of victims but re-

peatedly is deliberately intimidating.

 To counter the hapless treatment of victims, grassroots move-

ments began to appear at the local level during the early 1970s. More 

focus was given to the movement in 1982 when the President’s Task 

Force on Victims of Crime recommended a variety of victim assistance 

programs. Since the beginning of the 1990s, a number of jurisdictions 

have instituted programs aimed at providing support services for vic-

tims, including the following:

• Victim compensation programs, which help victims receive reim-

bursement for their losses.

• Victim restitution programs, in which offenders directly compen-

sate victims for their losses.

• Victim assistance programs, which aid victims in making social, 

emotional, and economic  adjustments.

• Victim-witness assistance programs, which help to explain court 

procedures to victim-witnesses, make them aware of court dates, 

and assist them in providing better testimony in court.

 A second outgrowth of the victim advocacy movement has been 

the wider use of victim impact statements—written or oral state-

ments by victims or survivors—to assist judges and other criminal 

justice offi cials who make sentencing decisions. Currently, all 50 

states and the District of Columbia allow some form of victim impact 

statement either at the time of sentencing or as part of a presen-

tence report. Such statements, however, particularly in death pen-

alty cases, have been controversial. In fact, two such cases have 

come to the attention of the U.S. Supreme Court.

Booth v. Maryland (482 U.S. 497)

John Booth was convicted of murder in the fi rst degree in a Balti-

more court. During his sentencing, a victim impact statement was 

read to the jury so that his sentence might be intensifi ed. Booth was 

sentenced to death, but he appealed, arguing that the victim impact 

statement was a violation of his Eighth Amendment right against 

cruel and unusual punishment. The Supreme Court agreed with 

Booth, holding that a victim impact statement creates an unaccept-

able risk that a jury may impose the death penalty in an arbitrary and 

capricious manner.

Payne v. Tennessee (501 U.S. 808)

Pervis Payne was convicted of murder in the deaths of a young 

woman and her two-year-old daughter. Severely wounded in the in-

cident was the woman’s three-year-old son, who witnessed the 

murders. At sentencing, the surviving child’s grandmother testifi ed 

that the boy cried daily for his dead mother and sister. Payne was 

sentenced to death, and appealed to the U.S. Supreme Court. In an 

about-face from Booth, the High Court upheld Payne’s death 

sentence, thus condoning the use of victim impact statements at 

sentencing hearings.

Sources: Steven R.Donziger (ed.), The Real War on Crime: Report of the National Criminal 

Justice Commission (New York: HarperPerennial, 1996); Robert C. Davis and Barbara 
E. Smith, “The Effects of Victim Impact Statements on Sentencing Decisions: A Test in an 
Urban Setting,” Justice Quarterly 11 (September 1994): 453–469.

presentence investigation, a report that summarizes the offender’s family, social, 
employment, and criminal histories, and serves as a guide for the judge in determin-
ing the type of sentence to be imposed. Depending on the nature of the offense and 
the sentencing guidelines established by law, a simple fi ne or period of probation in 
the community might be imposed. Sentences can also include other forms of 
community-based corrections, imprisonment, or even death. 

     Appeals and Release 

 After conviction and sentencing, defendants who have been found guilty may appeal 
their case to a higher court. Appeals are based on claims that due process was not 
followed, that new evidence has become available, or that the sentence imposed was 
“cruel and unusual,” in violation of constitutional rights. 
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    Release from imprisonment occurs after the time specifi ed in the sentence has 
been served or if the offender is released on  parole —a conditional release that occurs 
after only a portion of the sentence has been served. Release from prison, or any 
type of sentence, can also occur through  pardon —a “forgiveness” for the crime com-
mitted that bars any further criminal justice processing. Other factors that can affect 
a sentence are the  reprieve,  which delays the execution of a sentence, and the  com-
mutation,  which reduces a sentence to a less severe one.     
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 Criminal Justice as a “System”  
 The preceding summary of the various stages in the criminal justice process might 
suggest that the administration of justice is a  criminal justice “system” —an orderly fl ow 
of managerial decision making that begins with the investigation of a criminal offense 
and ends with a sentence. This, as noted earlier in Chapter 1, was the ideal fostered 
by the President’s Commission on Law Enforcement and Administration of Justice 
more than three decades ago in its commentary on criminal justice in America: 

 The criminal process, the method by which the system deals with individual cases, is not 
a hodgepodge of random actions. It is rather a continuum—an orderly progression of 
events—some of which, like arrest and trial, are highly visible and some of which, though 
of great importance, occur out of public view. A study of the system must begin by 
examining it as a whole. 50    

    However, the notion of criminal justice operating as an orderly system was and 
remains a myth. The justice “system” is composed of a series of bureaucracies oper-
ating along different and often confl icting paths; also, one segment of the system 
often serves as a dumping ground for the others.     
      Questions of defi nition and interpretation can make criminal procedure even 
more complex. Police offi cers interpret situations to determine whether a law has been 
violated. Prosecutors and defense attorneys interpret the law and the circumstances 
in which the offense occurred to determine which laws were violated and assess the 
culpability of the accused person. Juries interpret the information provided by the 
police and courts to determine the innocence or guilt of the defendant. Judges inter-
pret the evidence presented and the character of the offender to determine the nature 
and type of sentence and ensure that due process has been achieved. Finally, cor-
rectional personnel interpret their knowledge of the law, social science, correctional 
administration, and human behavior to determine the appropriate custodial, correc-
tional, rehabilitative, and punitive treatment for each convicted criminal. 51  

Every complex problem has a solution 
that is clear, simple, and wrong.

—h. l. mencken
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    Not only is there a lack of unity of purpose and organized interrelationships 
among police, courts, and corrections, but individual interpretations of crime, law, 
evidence, and culpability create further ineffi ciency in every phase of the process. 
Criminal justice in the United States, therefore, is hardly a “system.” However, this 
is to be expected from a process of justice in a democratic society where checks 
and balances have been built in at every level so that due process can be 
achieved.  

■ CRITICAL

THINKING IN CRIMINAL JUSTICE

The USA Patriot Act

When the Al-Qaeda terrorists hijacked four airplanes on the morning of September 11, 

2001, and aimed them at the World Trade Center, the Pentagon, and a third location still 

unknown, most Americans quickly understood that it was the most brutal act of terrorism 

ever perpetrated in this country. However, few had any idea of the extent to which it would 

affect the fabric of American life.

 There were many immediate responses to the September 11th attacks, one of which 

was the USA Patriot Act. It was passed in near record time as far as governmental 

operations are concerned, because it was never the subject of a congressional committee 

debate, and never brought to a vote in the full House of Representatives. By October 26th, 

the president had signed the bill into law.

 In many ways, the Patriot Act was a timely piece of legislation. Its measures ensured 

adequate personnel on our northern borders; it strengthened laws on money laundering; 

several provisions served to break down many of the barriers between federal law enforce-

ment agencies and the intelligence community; and it expanded the electronic surveillance 

provisions of many existing laws.

 But in other ways the Patriot Act was a judicial misadventure of magnifi cent proportions. 

It imposed guilt by association on many immigrants; it authorized detention on the mere 

suspicion that an immigrant had at some point engaged in a violent crime or even provided 

humanitarian aid to a proscribed organization; it expanded the government’s authority to con-

duct criminal searches and wiretaps without any probable cause that the individual had 

engaged in criminal activity; it authorized secret searches in cases having nothing to do with 

terrorism; and it reduced judicial oversight of intrusive information-gathering powers. Such 

problematic aspects of the USA Patriot Act threaten a number of First, Fourth, Fifth, Sixth, 

Eighth, and Fourteenth Amendment Rights.

 Thinking critically, do you feel that the USA Patriot Act tends to curtail the Bill of 

Rights? The law as initially designed was meant to make it diffi cult for terrorists to continue 

harmful activities against the United States. Basically, it gives extra powers to the intelli-

gence offi cers and other law enforcement personnel, both foreign and domestic. Its provi-

sions permit monitoring and interception of e-mail, warrantless searches where time is of 

the essence, increased surveillance, the ability of the government to conduct phone and 

Internet taps with less judicial scrutiny, and the ability of the secretary of state to designate 

foreign groups as terrorist organizations and deport suspected terrorists. The Patriot Act 

also allows law enforcement to detain suspected terrorists who are not U.S. citizens for 

long periods of time without a lawyer.

 The act was also designed to facilitate easier communication among law enforcement 

groups and less insight into searches and seizures where terrorism is involved, or even 

suspected of being involved. Unfortunately, the FBI and law enforcement agencies can—

and occasionally do—use the Patriot Act on non-terrorist-related activities.
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■ SUMMARY

         Interpretations of the meaning of  due process  have varied throughout history. In the 
Middle Ages, due process merely meant adhering to the  law of the land.  Currently, 
due process of law—as guaranteed by the Fifth and Fourteenth Amendments—implies 
the administration of laws in a way that avoids violating civil liberties. It requires in 
each case an evaluation based on disinterested inquiry, a balanced order of facts exactly 
and fairly stated, the detached consideration of confl icting claims, and a judgment 
mindful of reconciling the needs of continuity and change in a complex society. The 
concept of due process is anything but precise. It should be understood as asserting 
a fundamental principle of justice rather than a specifi c rule of law. 
  Due process can be better understood by considering it in its two aspects:  sub-
stantive  and  procedural.  Substantive due process refers to the content, or subject mat-
ter, of a law, and protects individuals against unreasonable, arbitrary, or capricious acts 
by the government. Procedural due process, on the other hand, is concerned with the 
notice, hearing, and other procedures that are required before the life, liberty, or 
property of a person may be taken by the government. The major distinction between 
substantive due process and procedural due process is that the former focuses on  what  
the government is doing and the latter on  how  the government does it. 
  The criminal justice process, from investigation and arrest through trial and sen-
tencing, is structured to guarantee due process of law at each of its many stages. 
Moreover, it is designed to be a system, an orderly fl ow of managerial decision mak-
ing that begins with the investigation of a criminal offense and ends with a correctional 
placement. It can be argued, however, that the criminal justice process is anything but 
a system, that it lacks unity of purpose and organized interrelationships among its 
various components. The confl icting paths within the system and the disparate goals 
among the various players (lawyers, judges, police offi cers, defendants, members of the 
jury, and victims) all contribute to a “nonsystem” of criminal justice.   

■ KEY TERMS

   adversary system (113)    
  arrest (127)  
   Barron  v.  Baltimore  (117)    
  Bill of Rights (114)    
  booking (129)  
   Buck  v.  Bell  (122)    

  criminal justice process (125)    
  due process of law (113)    
   Gitlow  v.  New York  (118)    
   Griswold  v.  Connecticut  (121)    
  inquiry system (113)    
  inquisitorial system (113)  

   Lawrence  v.  Texas  (121)    
  procedural due process (125)    
  rape shield statutes (123)  
  substantive due process (122)  
  USA Patriot Act (124)  
  void-for-vagueness doctrine (122)       

■ ISSUES FOR DISCUSSION

   1.   What do you think the framers of the Constitution meant by 
due process of law?  

  2.   How does due process of law differ from the law of the land?  
  3.   Have rape shield laws outlived their usefulness?  

  4.   What other rights and liberties do you think should have been 
incorporated into the Bill of Rights?  

  5.   How do you interpret the Second Amendment?  
  6.   Is the USA Patriot Act in violation of the Bill of Rights?     

 There is no question that the Patriot Act erodes some of America’s civil liberties. The 

question, however, is whether the American community is willing to give up certain civil 

liberties for the added security benefi ts of it, and that is the subject that you and the rest of 

the country may be debating for years to come.

■
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■ MEDIA AND LITERATURE RESOURCES
      The USA Patriot Act.  Amitai Etzioni,  How Patriotic Is the Patriot 
Act?: Freedom Versus Security in the Age of Terrorism  (New York: 
Routledge, 2004); Robert P. Abele,  A User’s Guide to the USA Patriot 
Act and Beyond  (Lanham, MD: University Press of America, 2004); 
Thomas F. Powers, “Can We Be Secure and Free?”  Public Interest,  
Spring 2003.  

     Second Amendment.  There are several good books and more than 
1,000 Web sites on the Second Amendment and gun control issues. 
Some recommendations are Michael A. Bellesiles,  Arming America: 
The Origins of a National Gun Culture  (New York: Knopf, 2000); Rob-
ert J. Cottrol (ed.),  Gun Control and the Constitution: Sources and Explo-
rations on the Second Amendment  (New York: Garland Publishing, 
1994); Andrew J. McClurg, David B. Kopel, and Brannon P. Denning, 
 Gun Control and Gun Rights  (New York: New York University Press, 
2002); and Abigail Kohn,  Shooters: Myths and Realities of America’s Gun 
Cultures  (Oxford: Oxford University Press, 2004). A comprehensive 
Web site ( www.guncite.com ) also explores these issues in-depth.  

     Comparative Criminal Justice.  For more information on criminal 
justice in other countries, see “The World Factbook of Criminal 
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 Far more university graduates are becoming criminals than 

are becoming policemen.     – Philip   Goodhart .       Very 

few people ever consider the police as human beings with 

some of the virtues, failures, and talents common to all. 

    – Sir   Robert   Mark .       Hey, that sign says “Police,” not 

“Taxi.”     –A Denver Police Offi cer.       Cops and taxis 

have one thing in common. . . . They’re never around when 

you need them most.     –A New York Shopkeeper.       

Being a cop today is a stop-and-go nightmare.     –U.S. 

News and World Report.       The .38 service revolver is 

a police offi cer’s fi nal authority.     –From  Cops,  by 

 Mark   Baker .       Take your hands off me or I’ll make your 

birth certifi cate a worthless document.     –A Miami 

Police Offi cer.     





  CHAPTER 6 
 Police Systems in the United States 
HISTORY AND STRUCTURE 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 
answer the following questions:  

    1 What are the roots of modern policing? 

    2 What is the meaning of “posse comitatus,” and 
what are its origins? 

    3 What are the differences among federal, state, 
and local law enforcement agencies in terms of 
jurisdiction and authority? 

    4 How has the role of the Federal Bureau of 
Investigation changed over the years? 

    5 What are the functions of private police? 

    6 What are the functions of auxiliary police? 

    7 How has policing changed at the federal level 
since 9/11? 

    8 What is the Department of Homeland Security? 

    9 Who are the Federal Air Marshals?   
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T
    he police are the largest and most visible segment of the criminal 

justice system. As organized agents of law enforcement and peace-

keeping, police offi cers are charged with the prevention and detection 

of crime, the apprehension of criminal offenders, the defense of constitutional 

guarantees, the resolution of community confl icts, the protection of society, and 

the promotion and preservation of civil order. They have often been referred to 

as a “thin blue line” between order and anarchy. 

  Structurally, policing in the United States is decentralized; that is, there is no 

national police force per se. Rather, there are thousands of independent police 

agencies throughout the country that developed separately. In spite of this diver-

sity, though, the organization of these enforcement units is remarkably similar. 

This chapter presents a detailed analysis of the structure of police institutions in 

the United States. First, however, it traces the origins of policing, which go back 

to medieval England.    

 The Emergence of Modern Police  
 Policing can be traced to the latter part of the ninth century, when England’s Alfred 
the Great was structuring the defenses of his kingdom against an impending Dan-
ish invasion. Part of Alfred’s strategy depended on internal stability. To gain this, 
he instituted a system of  mutual pledge  that organized the country at several lev-
els. At the lowest level were  tithings,  10 families grouped together who assumed 
mutual responsibility for the acts of their members. At the next level, 10 tithings, 
or 100 families, were grouped together into a  hundred;  the hundred was under the 
charge of a  constable.  Hundreds within a specifi c geographical area were combined 
to form  shires  (now called counties)—administrative units that were governed by a 
 shire-reeve,  or  sheriff.  1  

  Magistrates, Constables, Beadles, and Thief-Takers 

 In the thirteenth century the  night watch  was established in urban areas to protect 
city streets; the watch represented the most rudimentary form of metropolitan 

ments at a small number of potential terrorist 

sites have increased their security measures. 

The most common point of view, further-

more, is that major changes can be seen 

only at the federal level and that state, 

county, and municipal policing has not 

changed much at all. Is this really so? Which 

police agencies are addressing the realities 

of homeland security? These questions point 

to even broader queries about American po-

licing: How did the police emerge, how many 

kinds of police agencies are there, and what 

does each do? What are the differences be-

tween federal, state, and local police depart-

ments? What are the differences between 

public and private police?

crossing the Golden Gate Bridge cannot help 

noticing the National Guard troops at the 

gateway to San Francisco. At the Miami air-

port, some passengers boarding planes 

headed to Washington, D.C., become un-

nerved as they are scrutinized by armed, 

tough-looking Dade County offi cers. At power 

plants, train terminals, and other vulnerable 

targets throughout the United States, in-

creased police patrols have become evident. 

What is this all about? Is all of this increased 

police presence really necessary?

 Some observers have suggested that po-

licing has changed dramatically since the cat-

astrophic events of September 11, 2001, 

while others maintain that only a few depart-

Terrorism and Policing

PORTSMOUTH, NH—Heavily armed 

members of the U.S. Coast Guard, un-

mistakably visible and highly menacing, 

watch over the shoreline of the harbor 

entrance. In San Francisco, commuters 

Distribution of Sworn Police 

Offi cers in the United States

Source: U.S. Department of Justice.

City/suburban/county
81%

Federal
9%

State
10%
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policing. 2  Modern police forces did not emerge until centuries later, however. Var-
ious other approaches were attempted before the need for regular, organized police 
agencies became widely recognized. 
    In seventeenth-century England there were some offi cials whose duties included 
enforcing the law and keeping the peace. There were  magistrates,  who not only 
presided in courts but also ordered arrests, called witnesses, and examined prison-
ers. There were  parish constables,  carryovers from the days of Alfred the Great, who 
had limited powers of arrest and whose authority was confi ned to relatively small 
districts. And there were  beadles,  constables’ assistants, who were paid twenty 
pounds a year and did little more than clear vagrants from the city streets. But 
most magistrates and constables were corrupt and had a minimal impact on law 
enforcement. 
    To these could be added  thief-takers —private detectives who were paid by the 
Crown on a piecework basis. 3  Anyone could be a thief-taker; the thief-takers had 
no offi cial status as police and no more authority than private citizens. Like the 
bounty hunters of the American West, thief-takers received a reward for apprehend-
ing a criminal. 
    Thief-takers emerged in response to the problem of highway robbery, which 
had been fl ourishing since the time of legendary outlaws such as Robin Hood and 
Little John. By the seventeenth century, highway robbery in the grand manner of 
Jack Sheppard, Dick Turpin, Claude Duval, and Captain Lightfoot had made trav-
eling through the English countryside so perilous that no coach or traveler was safe. 
As a result, in 1693 an act of Parliament established a reward of forty pounds for 
the capture of any highwayman or road agent. 4  The reward was payable upon con-
viction, and the thief-taker also received the highwayman’s horse, arms, money, and 
property, unless these were proved to have been stolen. 
    This system was extended during the reigns of Anne and George I to cover 
offenses other than highway robbery, and soon a sliding scale of parliamentary 
rewards came into existence. Burglars, housebreakers, and footpads (street robbers), 
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Legendary highwayman Dick Turpin terrorized the English countryside 
in the seventeenth century.
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for example, were worth the same amount as a highwayman, but a sheep stealer 
brought only ten pounds and an army deserter only one. In some communities, 
homeowners joined together and offered supplementary rewards, typically twenty 
pounds, for the apprehension of any highwayman or footpad within their district. 
During especially serious crime waves, Parliament provided special rewards of a 
hundred pounds for particular felons. 
    As the system expanded, a class of professional thief-takers developed. Not 
unexpectedly, many thief-takers were themselves criminals, since the offer of a 
pardon was an additional incentive. But thief-taking had some drawbacks. Arrest-
ing desperate criminals was dangerous, rewards were not paid if the criminal was 
acquitted, and thief-takers always had to fear the revenge of their victims’ friends 
and associates. 
    The result was that thief-takers often became  thief-makers.  Many would induce 
youngsters to commit crimes and then have another thief-taker arrest the youth 
in the midst of the offense. Others framed innocent people by planting stolen 
goods on their persons or in their homes. Although some real criminals were 
apprehended by professional thief-takers, the system generally created more crime 
than it suppressed. 5    

 Henry Fielding and the Bow Street Runners 

 Although he is probably best known as the author of  Tom Jones,   Henry Fielding  
might also be credited with laying the foundation for the fi rst modern police 
force. In 1748, Fielding was appointed magistrate in Westminster, a city adjacent 
to central London. He moved into a house on Bow Street that became both his 
home and his offi ce, and it was there that the fi rst English police force began to 
form. 
    At that time burglaries, street and highway robberies, and other thefts were 
reaching new heights, and it was Fielding’s aim to reduce the profi tability of such 
criminal activities. First he established relationships with local pawnbrokers, provided 
them with lists and descriptions of recently stolen property, and urged them to notify 
him if anyone tried to pawn those items. He then placed the following notice in the 
London and Westminster newspapers:

  All persons who shall for the future suffer by robbers, burglars, etc., are desired imme-
diately to bring or send the best description they can of such robbers, etc., with the 
time and place and circumstances of the fact, to Henry Fielding Esq., at his house in 
Bow Street. 6    

    What Fielding suggested was original for his time, for few people had ever 
reported thefts to the authorities. Although Fielding could accomplish little by 
himself, within a year he had obtained the cooperation of Saunders Welch, the 
high constable of Holborn, and several other public-spirited constables. Together 
they formed a small, unoffi cial investigative division that was the fi rst organized 
force ever used against criminals in England. Fielding’s constables—the  Bow 
Street Runners —were not paid as police offi cers, but they were entitled to the 
standard thief-takers’ rewards. 
    In time, Fielding’s efforts were noticed by the government, which provided 
funds to support the activities of the Bow Street Runners. Only four years after 
his appointment as magistrate, however, Fielding’s health began to deteriorate. He 
then persuaded the authorities to appoint his half-brother, John Fielding, to share 
his magistracy. John soon took over the operations of the unoffi cial Bow Street 
Police. Because he was blind, he was dubbed the “Blind Beak.” (In English cant—
the slang of the London underworld—“beak” was a term referring to any judge 
or magistrate.) 7  
    The Bow Street Runners endured, but only on a small scale. Then, in 1763, 
Fielding was allotted £600 to set up a civilian Horse Patrol of eight men for the 

This picture depicts Sir Henry Fielding 
presiding over the examination of a 
prisoner at Bow Street. Fielding also 
formed the fi rst organized police force 
against criminals in England, commonly 
known as the Bow Street Runners.
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direct curtailment of robbers and footpads on the London streets. The patrol 
seemed to be a success, but after only nine months it was disbanded because of 
lack of support from the government. During the next decade, however, a perma-
nent Foot Patrol was established, and in 1804, some 22 years after John Fielding’s 
retirement, a new Horse Patrol was set up. It included two inspectors and 52 men, 
outfi tted in red vests and blue jackets and trousers. This was England’s fi rst uni-
formed police. 8    

 Patrick Colquhoun and Sir Robert Peel 

 The Bow Street Runners had been born and nurtured to some extent in secrecy. If 
it had been known that even an unoffi cial band of police was being supported with 
public funds, it would have been denounced as an instrument of oppression and 
tyranny. Even the Horse Patrol, as effective as it had been, was disbanded for this 
reason. The English people were emphatically opposed to a professional police force 
because of their love of freedom, faith in private enterprise, respect for tradition, and 
dislike for spending public money. 
    In spite of these feelings, which were deeply rooted in English culture, when 
Glasgow businessman Patrick Colquhoun was appointed as a London magistrate he 
soon conceived the idea of a “new science of preventive police.” 9  His suggestions for 
a large, organized police force for greater London were quickly rejected, but in 1789 
he did form a special river police patterned after Fielding’s Bow Street model. 
Although successful, Colquhoun’s efforts met with little support, for throughout that 
century and decades thereafter the English continued to mistrust any form of 
enforcement authority. 
    Although Sir Robert Peel is often credited with the establishment of the fi rst 
professional police force, 10  it is clear that others came before him. Nevertheless, Peel 
was a signifi cant fi gure in this process. In 1828, basing his thoughts on the ideas of 
Colquhoun, he drew up the fi rst police bill that was ultimately passed by Parliament. 
London’s new Metropolitan Police, established in 1829, was a centralized agency 
with responsibility for both preventing crime and apprehending offenders. Thus, 
modern policing fi nally came into being.     

 Law and Order in Early America  
 From the time the fi rst American colonies were founded, the villages and towns in 
the New World were constantly threatened—on land by Native Americans and 
from the sea by pirates and foreign enemies. These problems of defense were dealt 
with by the military. The towns had no protection, however, against disorderly, 
lawbreaking inhabitants. In the seventeenth century, village authorities began select-
ing men to serve as guardians of the peace. The titles and functions of these fi rst 
police offi cers were similar to those of the English constable, and the range of their 
duties can be seen from a 1646 Massachusetts law, reprinted here in the style of 
its colonial authors:

  Evry cunstable . . . hath, by virtue of his offi ce, full powr to make, signe, & put forth 
pursuits, or hues & cries, after murthrers, manslayrs, peace breakrs, theeves, robers, bur-
glarers, where no magistrate is at hand; also to apphend without warrant such as those 
taken with drinke, swearing, breaking ye Saboth, lying, vagrant psons, night walkers, or 
any other yt shall break our laws; also to make search for all such psons . . . in all houses 
licensed to sell either beare or wine, or in any othr suspected or disordered places, & 
those to apphend, & keepe in safe custody. 11    

    Constables, or  schouts  in the Dutch settlements, appeared in all the colonies 
as soon as local governments were organized. They were paid for their services 
through fi nes. Nighttime security was provided by “military watches,” “rattle 

A shell casing is ejected as ATF 
Supervisory Special Agent Eduardo 
Halley fi res an AK-47 semi-automatic 
weapon at a Miami police fi ring range. 
The AK-47, long a popular weapon in 
third-world confl icts, is fast becoming the 
gun-of-choice for American street fi ghts.

Police are fi nding that they need to step up 

their fi repower to match that of the AK-47 

and other assault weapons used by crimi-

nals on the street. The original AK-47 was 

developed in Russia by Mikhail Kalashnikov 

and went into production in 1947, with its 

name standing for Avtomat Kalashnikova 

and the year. With AK-47s and similar as-

sault weapons used in wars and insurrec-

tions all over the globe, it is estimated that 

some 250,000 are killed by such weapons 

each year, and that more than 75 million are 

currently in use. Assault rifl es have become 

weapons of choice because bullets fi red 

from them travel at a higher velocity than 

those from many other weapons, and often 

tumble, rotate, pancake, or shatter, doing 

grievous damage to the body. Knockoffs of 

the AK can be purchased from legitimate 

gun dealers in the United States for as little 

as $300, and are also available on the 

street. ❚
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watches” composed of paid volunteers, “bellmen,” and other forms of night watch. 
By the eighteenth century, the daytime peacekeeping of the constables and the 
nighttime protection of the watches were common everywhere. Unlike the situa-
tion in England, where the notion of a paid police force was despised, most colo-
nial peacekeeping activities were supported by municipal authority. 
    As the colonial towns grew, the number of street riots, drunken brawls, and 
other types of violent behavior increased considerably. Not only were those 
charged with keeping the peace incapable of enforcing all of the laws, but often 
they were lax in their duties, as was noted in Massachusetts’s  Bristol Journal  on 
March 16, 1760:

   The watch burn Tobacco while Houses are burning,  
  And the Glass, not the Watch, goes its rounds,  
  A burning shame this and sad subject of mourning,  
  That our Guard’s such a mute Pack of Hounds.  12    

    Despite these diffi culties, however, the constable and the watch were main-
tained throughout the 1700s and into the early part of the next century as the only 
sources of urban law enforcement. Some cities did expand the numbers of these 
paid offi cers, but to little avail. By midcentury, growing levels of lawlessness, com-
bined with corruption within the ranks of the watch, led to the organization of 
formal police forces. 

  The Trans-Mississippi West 

 As settlers moved west, they reached the frontier well before peace offi cers and courts 
of law. Violence and crime were inevitable in these sparsely populated regions. Fron-
tiersmen, who used fi rearms for hunting and self-defense, turned easily to fi sts, 
knives, and pistols to settle disputes. Native American tribes, often with cultures that 

Nighttime security in early America was provided by the night watch.

Jailer, San Angelo (Texas) County Jail, 
1915.
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glorifi ed war and acts of revenge, naturally resisted white encroachment. Whites 
themselves, with European traditions of feuding and revenge, applied these practices 
both to their neighbors and to the Native Americans. In the absence of any formal 
mechanisms of frontier justice, the West also served as a sanctuary for a lawless 
minority of outlaw and criminal migrants.  

 The Sheriff   The  sheriff,  the fi rst of the formal law enforcement agents to appear 
in the vast territories beyond the Mississippi River, was closely modeled after his 
British counterpart. But while the powers of the English sheriff had diminished over 
time, those of the American sheriff expanded to include not only the apprehension 
of criminals but also the conducting of elections, the collection of taxes, and the 
custody of public funds. Moreover, American sheriffs were eventually chosen by 
popular election. 
  As the West became more populated and more lawless, the sheriff evolved into 
an active agent of law enforcement. His duties as fi scal administrator and executive 
arm of the courts were quickly subordinated to the more colorful activities of round-
ing up cattle thieves, highwaymen, and other bandits, and engaging in gunplay with 
serious outlaws. Typically, the local sheriff ’s offi ce did not include a paid staff of 
trained deputies that could be called on, for example, to track fl eeing outlaws. Thus, 
the  posse  became crucial in frontier law enforcement.  

 The Posse   The origins of the posse go back many hundreds of years. During the 
time of Alfred the Great, when mutual pledges bound together the members of a 
tithing, one of the peacekeeping instruments was the  posse comitatus,  Latin for “the 
power of the county,” which consisted of all the able-bodied men in a county. This 
group was at the absolute disposal of a sheriff, and members were required to respond 
when called on to do so. The institution of  posse comitatus  was transferred intact 
to American soil. 13  Here, it became an important component of criminal justice 
machinery as the frontier moved westward, for it could place the entire power of a 
community under the leadership of the sheriff.   

 Territorial Agencies   Also among the lawmen of the West were territorial 
police agencies. The  Texas Rangers  were the fi rst of these organized forces. Equipped 
by Stephen F. Austin in 1823 to help protect settlers against the Native American 
tribes, the Rangers were organized as a corps of irregular fi ghters when the Texas 
revolution against Mexico broke out in 1835. After 1870, the Rangers evolved into 
an effective law enforcement agency. 14  Following the lead of the Texas Rangers, the 
Arizona Rangers were established in 1901 and the New Mexico Mounted Police in 
1905—but these were primarily border patrol forces and were abandoned within a 
few years after their inception. 15  

       Federal Marshals   Federal marshals were also a part of law enforcement in 
the American West. When the United States came into being with the ratifi cation 
of the Constitution, the dual sovereignty of state and republic required the des-
ignation of special offi cers to represent the authority of the federal courts. In 
1789, Congress established the position of federal marshal, but these appointed 
offi cials did not come to prominence until after the Civil War. The popular image 
of federal marshals and their deputies maintaining law and order along the trail 
and in the violent mining communities has little foundation in fact. Most of the 
marshals’ working time was spent on routine functions related to civil and crim-
inal court activity. Sometimes they conducted criminal investigations and appre-
hended outlaws, but these activities constituted only a fraction of the duties they 
performed. 16  
  It should be noted that not all marshals were federal marshals. There were also 
city and town marshals appointed by a mayor or city council. These were community 

famous criminals
From an Early Rogues Gallery
(top) Maximilian Shinburn, 1839–1919. 

Known as the “King of Bank Burglars.”

(middle) Sophie Lyons, 1850–1924. Criminal 

occupations: pickpocket, shoplifter, black-

mailer, stall for bank sneaks.

(bottom) Frederick J. Wittrock, 1858–1921. 

Criminal occupation: express robbery. ❚
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lawmen who served purely as local police. The legendary “Wild Bill” Hickok, for 
example, was a local marshal in the towns of Hays City and Abilene, Kansas, as was 
Wyatt Earp in Dodge City, Kansas.  

      Policing the Metropolis 

 In 1845, New York City established the fi rst organized metropolitan police force in 
the United States. But this occurred only because the fear of crime and social dis-
integration was stronger than the cultural opposition to a standing army. 
    At the beginning of the nineteenth century, New York was no longer the 
homogeneous community with a common culture and a shared system of values 
and moral standards that it had been in colonial times. In the 55 years before the 
establishment of the new police force, the population of the city increased by more 
than 1,000 percent—from 33,131 in 1790 to 371,223 by 1845. 17  A signifi cant 
proportion of the new arrivals were of foreign ancestry, making the city a mosaic 
of subcommunities separated by barriers of class, culture, language, attitudes, and 
behavior derived from vastly different traditions. 
    The increased population, combined with growing levels of poverty, served to 
increase the crime rate. The rise in the population brought with it confl icts caused 
by class and cultural differences. The highly visible and mobile wealthy attracted 
criminal predators, both foreign and domestic, resulting in sharp increases in crime 
and vice. In 1840, New York’s  Commercial Advisor  commented on how the city’s 
streets had become pathways of danger:

  Destructive rascality stalks at large in our streets and public places, at all times of day 
and night, with none to make it afraid; mobs assemble deliberately. . . . In a word, law-
less violence and fury have full dominion over us. 18    

   In 1842, a special citizens’ committee made melodramatic reference to the constant 
increase in crime and the inability of the police to deal with it:

  The property of the citizen is pilfered, almost before his eyes. Dwellings and warehouses 
are entered with an ease and apparent coolness and carelessness of detection which shows 
that none are safe. Thronged as our city is, men are robbed in the street. Thousands that 
are arrested go unpunished, and the defenseless and the beautiful are ravished and mur-
dered in the daytime, and no trace of the criminals is found. 19    

    During this period the city was patrolled by a few hundred marshals, constables, 
and watchmen who were unsalaried but received fees for their services. As in Brit-
ain, this system resulted in numerous instances of graft, corruption, laxity, and mis-
directed effort. Offi cers concentrated on duties that would earn them money rather 
than on bringing criminals to justice. For example, since the recovery of stolen 
property brought a greater fee than the apprehension of an offender, few thieves 
were deliberately sought out. This situation also led to arrangements between police 
and criminals before some robberies and burglaries actually took place. An offi cer 
would know of a crime in advance, recover the stolen property, and forward a share 
of the reward to the thief. 20  
    From 1841 to 1844, several plans for the organization of a London-style police 
force were introduced, but none commanded enough support. In 1844, however, 
the New York State legislature authorized communities to organize police forces 
and appropriate special funds to be given to cities to provide 24-hour police protec-
tion. When the Democrats won the New York City mayoral election in 1845, 
Mayor William F. Havermeyer called for the adoption of the new state statute. The 
bill was signed into law on May 23, 1845, and a police force akin to London’s was 
fi nally created. 
    By the outbreak of the Civil War, Chicago, New Orleans, Cincinnati, Baltimore, 
Newark, and a number of other large cities had followed New York’s lead. The 
foundation of today’s municipal police departments had been established. At the 
same time, police systems were developing in other parts of the world, a few of 
which were quite unusual. (See  Exhibit 6.1 ).

NYPD Salary Schedules, 

1845 and 2008

1845 

Captains $700

Assistant captains 600

Sergeants 550

Offi cers 500

2008 

Captains $97,745–141,933

Lieutenants 85,000–122,000

Sergeants 73,000–87,798

Offi cers 35,000–77,000

Sources: A.E.Costello, Our Police Protectors (New 
York: Author’s Edition, 1885), 103; NYPD, City of 
New York.
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International Perspectives on Crime & Justice EXHIBIT 6.1

Policing by Camel

Just over a century ago, the British emissaries who once governed 

Botswana (known then as the Bechuanaland Protectorate), wondered 

how they could possibly patrol such a blazing hot and forsaken stretch 

of land. Much of the country was (and still is) part of Africa’s Kalahari 

desert, and the colonists’ police horses regularly dropped dead from 

thirst and disease. The answer came in a letter dated August 30, 

1889, from Cecil Rhodes, the British industrialist and founder of Rho-

desia: “I am willing to defray the cost of the purchase of twenty cam-

els and the cost of the engagement of six camel drivers to be em-

ployed in the service of the police.”

 It was not until over 30 years later, in 1920, that the camels fi nally 

arrived. No one seems to know why they took so long to reach the 

police, but when they fi nally did, the offi cers sang their praises. Camels, 

they rhapsodized, live longer than horses, they can carry heavier loads 

and walk longer distances than horses. The clincher was that camels 

drank little water and cheerfully ate the prickly shrubs that grew in great 

abundance throughout the desert. And there was great joy to be had by 

the police who patrolled the sands of the Kalahari.

 Within a few decades, however, the allure and appeal of the camel 

patrols had begun to fade. The haughty, lofty, dreamy-eyed, smelly, 

cantankerous and absurd beasts, whose hair had shielded the body of 

John the Baptist (Mark 1:6) and who were deemed wealth among 

biblical nomads (Job 1:3), had become passé. In 1959, Botswana’s 

committee on Police Camel Corps began writing memos suggesting 

that, with the invention of the motor car, camels had become obsolete.

 In the years hence, the Botswana police obtained a number of new 

Land Rovers, but at the close of the twentieth century, hundreds of 

camels were still part of the fabled Police Camel Corps. In the town of 

Tsabong, a tiny outpost in southern Botswana where goats wander the 

streets and where junior offi cers saddle grunting and snorting camels 

as part of training exercises, the police commander recently pondered 

the relative merits of sport utility vehicles over camels:

I prefer a vehicle. With a vehicle, you can go on patrol and come back the very 

same day. With a camel, you have to spend days on patrol. It’s a very slow 

animal. You don’t rush it. Otherwise, it gets tired and it doesn’t move.

In 1999, 141 of the Corps’ camels—39 bulls, 42 cows, 33 weaners, 

and 27 calves—were put on the auction block. Although by 2000 the 

use of Land Rovers and other four-by-fours had become common-

place, the Botswana police still use camels now and then for getting 

around the Kalahari desert. Similarly, in the Sultanate of Oman, the 

Royal Oman Police use camels for patrolling places that are inacces-

sible by mechanical transport.

Sources: The New York Times, February 8, 2000, A4; Capetown Sunday Times, February 7, 
1999, 6; Botswana Focus, June 30, 2003, 1; Royal Oman Police, Directorate of Public 
Relations, March 19, 2008.

Policing by camel in Egypt.

      Police Systems in the United States  
 In a nation with a population approaching 300 million people—all of whom are 
under the authority of competing political jurisdictions at federal, state, county, and 
local levels—law enforcement in the United States today refl ects a structure more 
complex than that found in any other country. There are between 23,000 and 25,000 
professional police agencies in the public sector alone—each representing the enforce-
ment arm of a specifi c criminal code or judicial body. To these can be added numer-
ous others in the private sphere. The duties and authority of each are generally quite 
clear, but in many respects they can also be rather vague and overlapping. Although 
enforcing the law and keeping the peace may be the responsibilities of a  municipal  
police agency within a small suburban village, for example, also active in that same 
community may be a county sheriff ’s department, a state police bureaucracy, and 

U.S. Police Employees, 1970–2006
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numerous federal enforcement bodies. This level of complexity can be further 
complicated by jurisdictional disputes, agency  rivalries, lack of coordination and 
communication, and failure to share information and other resources. 
    Consider, for instance, the jurisdictional and administrative complexities that exist 
in Dade County, Florida. Located at the southeastern tip of the state of Florida, Dade 
County has a population of more than 2 million and occupies some 2,109 square 
miles—a land area larger than the entire state of Delaware. In addition to the cities 
of Miami and Miami Beach, the county includes 26 other incorporated municipalities. 
Each of these is an independent political jurisdiction with its own municipal police 
force. Also included in this essentially urban-suburban county is the Dade County 
Public Safety Department—whose jurisdiction is countywide—as well as the Florida 
State Police and the Florida Marine Patrol, to name a few. At the federal level, numer-
ous agencies also have jurisdiction, including the Federal Bureau of Investigation, the 
U.S. Citizenship and Immigration Services, the Drug Enforcement Administration, 
the Internal Revenue Service, the Customs and Border Protection, and the U.S. Coast 
Guard. In the private sphere, the railroad industry has its own police force, and thou-
sands of other businesses and industries use private police agencies. 
    New York City refl ects another complex situation. First, there is the well-known 
NYPD (New York City Police Department), a force of some 37,000 offi cers whose 
jurisdiction covers the fi ve boroughs that make up the city as a whole. There are 
also state police, private police, federal enforcement bodies, and an interstate agency—
the New York/New Jersey Port Authority Police—whose jurisdiction and authority 
cross both county and state lines. Jurisdictional complexities such as these are found 
outside the United States as well. For example, in addition to a regular police force, 
some cities also have extremely localized police groups, with specialized, extremely 
limited jurisdictions (see  Exhibit 6.2 ). 
    In sum, there are several levels of police authority in most places in the United 
States, and their jurisdictions often overlap. The result is a highly complex law 
enforcement system. The rest of this chapter attempts to differentiate among the 
various levels of law enforcement authority and describe each in detail. 

      Federal Law Enforcement Agencies 

 Federal law enforcement agencies have two unique features. First, since their task is to 
enforce specifi c statutes—those contained in the U.S. Criminal Code—their units are 

highly specialized, often with distinc-
tive resources and training. Second, 
since they are agencies located in the 
executive branch of the U.S. govern-
ment, their jurisdictional boundaries, 
at least in theory, have been limited by 
congressional authority. 

   The major federal agencies with 
enforcement powers are the  Federal 
Bureau of Investigation  and the 
newly created  Department of 
Homeland Security.  There are also 
the Bureau of Alcohol, Tobacco, and 
Firearms (ATF), the Drug Enforce-
ment Administration (DEA), the 
U.S. Marshals Service, Customs and 
Border Protection, the Secret Ser-
vice, the U.S. Coast Guard, the 
Intelligence Division of the Internal 
Revenue Service (IRS), the Postal 
Inspection Service, and the Federal 
Air Marshals, to name but a few. 

 Think back to what New York City was 
like 100 years ago. The population was 
less than half of what it is today. Teddy 
Roosevelt was president, and the Yan-
kees were called the Highlanders.    

 new york city commissioner 

raymond kelly, on the fact 

that manhattan´s murder rate 

was the lowest the borough 

has seen in more than a 

century.    

 Think back to what New York City was 
like 100 years ago. The population was 
less than half of what it is today. Teddy 
Roosevelt was president, and the Yan-
kees were called the Highlanders.    

 new york city commissioner 

raymond kelly, on the fact 

that manhattan´s murder rate 

was the lowest the borough 

has seen in more than a 

century.    

Even with modern technology and a 
modifi ed role, U.S. marshals continue 
to track down bad guys much like their 
predecessors in the Wild West.
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A View from the Field EXHIBIT 6.2

Policing Rio de Janeiro by James A. Inciardi

Rio de Janeiro has been called the cidade maravilhosa (wonderful city) 

and cidade de Deus (city of God), and with good reason. Found amid 

the many cone-shaped mountains near Guanabara Bay, Rio is situated 

in one of the most beautiful settings in the world. But it is much more 

than that—it is an exciting and vibrant city, pulsing to a samba beat, 

alive both day and night. It is the city of Carnival, those days of madness 

preceding Ash Wednesday that have become the largest street party in 

the world. Rio also has more than 50 miles of beaches, among them 

Copacabana and Ipanema, names synonymous with romance and sen-

sual pleasure. There are the internationally famous nightclubs, the wide 

array of fashionable restaurants, and the legendary beachfront hotels. 

And towering above it all is the centerpiece of Rio de Janeiro—the 

120-foot, 1,200-ton statue of Christ the Redeemer on Corcovado Moun-

tain. Corcovado is surrounded by the lush growth of Floresta da Tijuca, 

a tropical forest within the city, with urban Rio at its feet.

 When I directed an HIV prevention project in Rio during the 1990s, 

I saw a different side of Cidade Maravilhosa. T-shirts sold by curbside 

vendors read, “I left my heart in Rio, and my watch, and my wallet, and 

my camera . . .” Crime is a major problem in this festive city, primarily 

because Brazil has one of the greatest wealth disparities in the entire 

world. And in addition to the signifi cant index of poverty, there are strik-

ingly high rates of urban violence and escalating levels of cocaine use 

and traffi cking.

 To deal with what appears to be an out-of-control crime problem, a 

number of police forces operate in Rio de Janeiro. The most effi cient by 

far are the Polícia Federal, the Brazilian equivalent of the American FBI. On 

almost every street corner in Rio are the Polícia Militar. With blue uniforms 

and military helmets, these military police conduct the day-to-day aspects 

of patrol and street law enforcement. There is also the plainclothes Polícia 

Civil, who investigate thefts and other forms of criminal activity. And in 

1999, the Brazilian government created the Brazilian Intelligence Agency, 

a civilian-run network of agents set up to combat organized crime.

 There was a time when Rio de Janeiro hosted almost 1 million 

tourists each year. But as the crime rates increased during the 1980s, 

1990s, and into the twenty-fi rst century the tourism industry declined. 

For this reason, on December 21, 1992, the State Secretariat of Civil 

Police created a specialized bureau, the Polícia Turística, to better in-

form and protect visitors in Rio de Janeiro. Commonly known as the 

“Rio Tourist Police,” it is a contingent of 100 bilingual offi cers deployed 

in foot patrols along Rio’s popular beaches and neighboring streets, in 

the tourist sections and “red light” districts, and at the airport and 

downtown shopping areas.

 Although the Tourist Police has had a measurable impact on crime 

in the few parts of the city where it operates, Rio has yet to shake its 

image as an unsafe city. Rio’s problems of theft and violence continue 

to receive international media attention; in 2008 Rio de Janeiro was 

considered by many to be one of the most dangerous cities in the 

world. The problems are those of widespread poverty combined with 

open warfare between the military and drug gangs in the city’s more 

than 500 favelas (hillside shantytowns).

Sources: The New York Times, December 8, 1999, A11; Rio de Janeiro O Globo, Octo-
ber 31, 1997, 2; James A. Inciardi, Hilary L. Surratt, and Paulo R. Telles, Sex, Drugs, and 

HIV/AIDS in Brazil (Boulder, CO: Westview Press, 2000); Economist, January 25, 2003, 
39; Economist, March 29, 2003, 36; The New York Times, April 16, 2005, 25; “Crime and 
Safety,” Rio de Janeiro Overseas Security Advisory Council, March 8, 2008.

The Rio Tourist Police

   Department of Justice 

 Federal Bureau of Investigation (FBI) The FBI is the chief investigative 
body of the Justice Department, with legal jurisdiction extending to all federal crimes 
that are not the specifi c responsibility of some other federal enforcement agency. 
The more signifi cant crimes that fall into FBI jurisdiction are kidnapping; crimes 
against banks; aircraft piracy; violations of the Civil Rights Act; interstate gambling; 
organized crime; interstate fl ight to avoid prosecution, custody, or confi nement; and 
terrorism—both domestic and international (see  Exhibit 6.3 ).  
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EXHIBIT 6.3 historical perspecti ves on criminal justice
The FBI: In Search of Public Enemies

Although almost all police work is undertaken by county and municipal 

law enforcement agencies, the Federal Bureau of Investigation also 

does its share. Somewhat controversial at times, the FBI is considered 

to be the nation’s elite law enforcement body, and it is among the 

most famous police agencies in the world.

 The beginnings of the FBI can be traced to President Theodore Roos-

evelt’s “trust-busting” and his war with the “malefactors of great wealth” 

and their kept men in Congress. Roosevelt was handicapped in these 

efforts against industrial combines and graft because, when the need to 

gather evidence arose, the Department of Justice’s lack of an investiga-

tive arm forced the president to borrow detectives from other federal 

agencies. As a result of this problem, Roosevelt’s attorney general, 

Charles J. Bonaparte (who was also the grandnephew of Emperor Napo-

leon I), appealed to Congress in 1907 and 1908 to create a permanent 

detective force in the Department of Justice. Bonaparte’s requests were 

denied. The major reason was Congress’s expressed fear that a “secret 

police” would be created—a force so powerful that it might escape all 

control and turn its investigative energies against even Congress itself.

 Congressional response to Bonaparte’s appeal went even beyond 

denial, however. On May 30, 1908, Congress passed a law that spe-

cifi cally forbade the Justice Department from borrowing any investiga-

tive agents from other federal organizations. Nevertheless, on July 1, 

1908, some 30 days after Congress had adjourned, Bonaparte went 

ahead and quietly established in the Justice Department the very in-

vestigative force that Congress had refused to authorize. He called it 

the Bureau of Investigation.

 During its earliest years, the Bureau occupied itself with small 

investigations—antitrust prosecutions, bankruptcy and fraud cases, 

crimes committed on government reservations, and interstate com-

merce violations. But with the passage of the Mann Act in 1910, 

sponsored by Congressman James Robert Mann, the Bureau of Inves-

tigation stepped into a more national posture.

 It was a time when prostitution and commercialized vice had be-

come big business, and there was growing worry over the number of 

women and young girls who were being imported into the United 

States “for immoral purposes.” Proponents of Victorian morality led an 

outcry for stern law enforcement action. Under the Mann Act, offi cially 

known as the White Slave Traffi c Act, it was forbidden to transport 

women for immoral purposes in interstate or foreign commerce, to 

assist in procuring transportation for immoral purposes, or to persuade 

or induce any female to cross state lines for such purposes.

 Stanley W. Finch, appointed the fi rst director of the Bureau by 

Bonaparte, saw the Mann Act as an opportunity to secure funds for 

the expansion of his agency. He portrayed white slavery as a national 

menace, suggesting that only his Bureau could save the American 

people from such a festering horror. He offered grim descriptions of 

white slave traffi c:

Unless a girl was actually confi ned in a room and guarded, there was no girl, 

regardless of her station in life, who was altogether safe. . . . There was need 

that everyone be on his guard, because no one could tell when his daughter or 

his wife or his mother would be selected as a victim.

 Not unexpectedly, with the virtue of every wife, mother, and daugh-

ter in the nation at stake, the Bureau got its funding and the full sup-

port of Congress. Bureau agents proceeded with zeal, and by 1916 

some 2,414 cases had been prosecuted.

 During the years that followed, the Bureau began investigating a 

new “menace” to American society—the radical alien. Among the 

more onerous statutes passed by Congress during World War I was the 

Alien Act of 1918, a law designed to exclude and expel from the United 

States any foreign nationals who were considered to be anarchists. In 

1919, as the result of numerous postwar bombings attributed to subver-

sive organizations, William J. Flynn, former head of the Secret Service, 

was named the new Bureau director and given the mission of a holy war 

against radicals and dissidents. The General Intelligence Division was 

organized to concentrate on the alleged alien menace, and the fi rst as-

sistant in charge of the new GID was a 24-year-old up-and-coming 

Justice Department lawyer named John Edgar Hoover.

 In 1922, congressional investigations into rumors of graft and cor-

ruption within the Harding administration left the image of the Bureau 

somewhat tarnished. The attorney general was found to have taken 

money in lieu of prosecuting Prohibition law violators; the head of the 

Veterans’ Bureau was convicted of fraud, bribery, and conspiracy; and 

the secretary of the interior was found to have accepted a bribe and 

leased naval oil reserves at Teapot Dome, Wyoming, to a private oil 

company. Where, asked congressional critics, had been the watchdog 

of justice while the naval oil reserves were being looted? Had it been 

sleeping, or had it simply closed its eyes?

 In the aftermath of the implied involvement of the Bureau in the 

Teapot Dome scandal, President Calvin Coolidge appointed Harlan 

Fiske Stone as his new attorney general. Stone was ordered to fi nd a 

new director of the Bureau of Investigation. On May 10, 1924, the 

 Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF)   Origi-
nally organized to enforce prohibition, ATF has responsibility for enforcing the tax 
laws that relate to the manufacture of alcohol and tobacco and for enforcement of 
the Gun Control Act of 1972. 

   Drug Enforcement Administration (DEA)   The DEA was formed 
in 1973 as a consolidation of other drug enforcement agencies. Its major 

 DEA? What does it stand for? It stands 
for Don’t Expect Anything, and for Don’t 
Even Ask!    

—an ohio police sergeant   

 DEA? What does it stand for? It stands 
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position was offered to young J. Edgar Hoover. Hoover set out 

to clean house and build a new image for his national police 

force. He established new qualifi cations for his agents, prefer-

ring those with legal or accounting backgrounds; he improved 

existing training standards; and he created a career service in 

which the salaries and retirement benefi ts would be better 

than in any comparable agency in the federal government or 

elsewhere. And Hoover did more.

 By 1935, when the name of his agency had been changed 

to the Federal Bureau of Investigation, he had established a 

vast fi ngerprint fi le, a crime laboratory, the Uniform Crime Re-

porting system, and a training academy. During the same de-

cade, he mounted a campaign to offset the glamorous publicity 

that was given John Dillinger, Alvin Karpis, Bonnie Parker and 

Clyde Barrow, and other criminals. For a time his “G-men” were 

included among the top heroes of American culture. The Bu-

reau’s list of “10 most wanted criminals” and “public enemies” 

provided a continuing scoreboard of Hoover’s successes 

against bank robbers, kidnappers, gangsters, and other lawbreakers, and 

the entire agency reveled in its image of fearless law  enforcement—an 

image that endured for many decades.

 By 1960, Hoover’s FBI was considered to be the fi nest law enforce-

ment agency in the world. It had the respect of the American people. 

Its 6,000 agents were deployed so effi ciently that the Bureau could 

place one of them at the scene of a federal crime anywhere in the 

nation within an average of 1 hour or less.

 With the revolution in values that occurred in the United States 

during the 1960s, however, FBI activities became better known, and 

the image of both Hoover and his empire began to pale. The Bureau 

had grown into an enormous bureaucracy, with far-reaching power 

over the life of the nation. It led an autonomous existence, and its di-

rector had lasted through eight presidencies. Information began to 

leak out as to the number of fi les the Bureau had developed on tens of 

thousands of noncriminals, including presidents and members of the 

Senate and House.

 Disclosures revealed the FBI to have engaged in illegal wiretapping, 

a mail-opening program aimed at American citizens, the discrediting of 

its political enemies by attempting to destroy their jobs and credit rat-

ings, accepting kickbacks and bribes, systematically stealing govern-

ment property, and inciting radicals to commit illegal acts.

 Amid the turmoil surrounding his years as director, J. Edgar Hoover 

died on March 2, 1972, at the age of 77. In the years since, there has 

been a succession of directors, and the agency has taken on a new 

image. Agents are chasing fewer bank robbers and car thieves and are 

focusing more on organized and white-collar crime, public corruption, 

espionage, drug traffi cking, computer crime, and especially counter-

terrorism. But the “new” FBI has not managed to sidestep all contro-

versy. During the latter part of the 1980s, for example, it became 

known that the FBI had conducted surveillance of American citizens 

and groups opposed to the Reagan administration’s policies in Latin 

America. And most recently, the FBI received considerable criticism 

for careless and haphazard work in its forensic laboratories, and its 

failure to act upon intelligence about the al-Quaeda 9/11 plot. By 2003, 

its newest director, Robert S. Mueller, was revamping the FBI, with a 

strong emphasis on restoring its credibility. And by the close of 2003, 

its reputation as an elite crime fi ghting organization had begun to 

resurface, with an exerted emphasis on counterterrorism.

 Although counterterrorism has always been a priority for the FBI, 

today it is the Bureau’s overriding mission to prevent acts of terrorism 

before they happen. The FBI’s Counterterrorism Division collects, ana-

lyzes, and shares critical information and intelligence with the proper 

authorities to combat terrorism on three fronts: (1) international terror-

ism operations both within the United States and in support of extrater-

ritorial investigations; (2) domestic terrorism operations; and (3) coun-

terterrorism relating to both international and domestic terrorism.

Sources: Ronald Kessler, The Bureau: The Secret History of the FBI (New York: St. Martin’s 
Press, 2002); David Wise, Spy: How the FBI’s Robert Haansen Betrayed America (New York: 
Random House, 2003); Fred J. Cook, The FBI Nobody Knows (New York: Macmillan, 1964); 
Sanford J. Unger, FBI (Boston: Little, Brown, 1976); Nancy Gibbs, “Under the Microscope,” 
Time, April 28, 1997, 28–35; Bruce Porter, “Running the FBI,” The New York Times magazine, 
November 2, 1997, 40–45, 56–57, 72, 77–78; Athan Theoharis, The FBI: A Comprehensive 

Reference Guide (New York: Checkmark Books, 2000); Chitra Ragavan, “Mueller’s Man-
date,” U.S. News & World Report, May 26, 2003, 18–29; Chitra Ragavan, “Fixing the FBI,” 
U.S. News & World Report, March 28, 2005, 19–30.

A 1930’s G-man. 

responsibility is control of the use and distribution of narcotics and other danger-
ous drugs.   

 U.S. Marshals Service   Under the direct authority of the U.S. attorney gen-
eral’s offi ce, the U.S. Marshals Service is the country’s oldest law enforcement 
agency. It has the power to enforce all federal laws that are not the specifi c 
responsibility of some other federal agency, although its major activities involve 
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administering proceedings at the federal courts. U.S. marshals also protect relo-
cated witnesses. 

    Department of Homeland Security 

 The creation of the Department of Homeland Security (DHS) represents the most 
signifi cant transformation of the U.S. government since 1947, when Harry S.  Truman 
merged the various branches of the U.S. armed forces into the Department of 
Defense to better coordinate the nation’s defense against military threats. DHS rep-
resents a similar consolidation, both in style and substance. 
    In the aftermath of the terrorist attacks against America on September 11, 2001, 
former President George W. Bush decided that the United States needed strategic 
coordination former between government agencies in order to better protect against 
threats to the homeland. The result was the DHS, which combines scores of previ-
ously disparate domestic agencies into one entity whose fi rst priority is to protect 
the nation against further terrorist attacks. Component agencies analyze threats and 
intelligence, guard our borders and airports, protect our critical infrastructure, and 
coordinate the response of our nation for future emergencies. Besides providing a 
better-coordinated defense of the homeland, the department is also dedicated to 
protecting the rights of American citizens and enhancing public services, such as 
natural disaster assistance and citizenship services, by dedicating offi ces to these 
important missions. 
    The 233,000 men and women of the DHS operate under the jurisdiction of 
one of fi ve major directorates: Border and Transportation Security, Emergency Pre-
paredness and Response, Science and Technology, Information Analysis and Infra-
structure Protection, and Management. Besides the directorates, several other agencies 
are now housed in the DHS, including the Offi ce of Private Sector Liaison and the 
Offi ce of Inspector General. In terms of law enforcement, the major agencies in the 
DHS include the following.  

 Immigration and Customs Enforcement (ICE)   As the largest inves-
tigative arm of DHS, the ICE is responsible for identifying and shutting down 
weaknesses in the nation’s borders, economic transportation, and infrastructure 
security. 

A U.S. Border patrol agent drives along the U.S.-Mexico border in Jacumba, California, as 
men wait on the Mexican side for sunset to attempt an illegal crossing from Jacume, Mexico.
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   Customs and Border Protection (CBP)   The CBP represents a unifi cation 
of agencies (including the former Customs Service) responsible for administering the 
laws that regulate the admission, exclusion, naturalization, and deportation of aliens, 
as well as preventing the illegal entry of aliens and the smuggling of illegal goods.   

 U.S. Citizenship and Immigration Services (USCIS)   Replacing the 
former Immigration and Naturalization Service, the USCIS has inspectors and 
investigators whose responsibilities include the administration of laws related to the 
importation of foreign goods; the collection of duties, penalties, and other fees; and 
the prevention of smuggling.   

 Secret Service   Known primarily for its role in protecting the president of the 
United States, his family, and other government offi cials, the Secret Service also has 
investigative units that focus on the forgery and counterfeiting of U.S. currency, 
checks, bonds, and federal food stamps. In this post 9/11 era, a special emphasis of 
the Secret Service has been the tracking of counterfeit money used by terrorists to 
fi nance their networks. 21    

 Coast Guard   The Coast Guard is a special naval force with responsibilities for 
suppressing contraband trade and aiding vessels in distress. It was formed in 1915 
when an act of Congress combined the Revenue Cutter Service (established in 1790 
to prevent smuggling) and the Life Saving Service. 

    Treasury Department  

 Internal Revenue Service (IRS)   The IRS is the federal agency responsible 
for the administration and enforcement of the federal tax laws. Its major enforcement 
activities in the criminal area fall within the Intelligence Division, which investigates 
possible criminal violations of the tax law.    

 Department of the Interior  

 U.S. Fish and Wildlife Service   With a mission to conserve, protect and 
enhance fi sh, wildlife and plants and their habitats for the continuing benefi t of the 

Alien Apprehensions, 1985–2006

Source: Customs and Border Protection.
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Can anyone break a twenty-dollar bill? A Colombian police offi cer inspecting counterfeit American 
currency confi scated near Cali. Colombian and American authorities seized $20 million in fake 
bills in a raid and arrested eight people.
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American people, the U.S. Fish and Wildlife Service enforces federal wildlife laws, 
protects endangered species, manages migratory birds, restores nationally signifi cant 
fi sheries, conserves and restores wildlife habitat such as wetlands, and helps foreign 
governments with their international conservation efforts. 

    Department of State  

 Bureau of Diplomatic Security   The security and law enforcement arm of 
the Department of State is the Bureau of Diplomatic Security. Its focus is interna-
tional investigations, threat analysis, cyber security, counterterrorism, security tech-
nology, and protection of people, property, and information.    

 U.S. Postal Service  

 Postal Inspection Service   As the law enforcement and audit arm of the U.S. 
Postal Service, the Postal Inspection Service has jurisdiction in all criminal matters 
infringing on the integrity and security of the mail and the safety of all postal valu-
ables, property, and personnel.    

 Other Federal Law Enforcement Agencies 

 In addition to the preceding agencies, a variety of other federal agencies have 
enforcement functions. For example, the departments of Labor, Agriculture, Defense, 
and Interior have developed enforcement or quasi-enforcement units to deal with 
operations of a criminal or regulatory nature. Independent regulatory bodies such as 
the Securities and Exchange Commission (SEC), and the Federal Trade Commis-
sion (FTC) have enforcement powers. Special investigative and enforcement bodies 
also appear from time to time, stemming directly from the executive, judicial, or 
legislative branches of government. 22  
      The most secretive of America’s law enforcement agents are the  Federal Air Mar-
shals,  a team of armed commandos who travel incognito on planes to watch for hijack-
ers and other terrorists. Most Americans had never heard of the air marshals, but the 
airborne attacks on the World Trade Center and the Pentagon led to the expansion of 
this shadowy force, despite questions of whether it would really deter terrorism. Holes 
in airport security screening continued even after 9/11. In December 2001, the “Shoe 
Bomber,” Richard Reid, boarded a Miami-bound fl ight with explosives in his shoes. 
He was subdued by crew and passengers before he could ignite the shoe bomb, but his 
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Coast Guard rescues Haitians off Key Biscayne, Florida.
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ability to clear security led to increased talk of placing air marshals on all fl ights. Started 
by President Nixon in 1970, the Federal Air Marshals are the Federal Aviation Admin-
istration’s (FAA) unit of high-tech sharpshooters. Dressed in civilian clothes, they board 
all fl ights in and out of Washington, D.C., and others at random, or in response to 
specifi c threats, carrying weapons and special ammunition—hollow-point aluminum 
bullets that can kill without penetrating the skin of airplanes. The FAA has always been 
secretive about the air marshals, refusing to divulge their number, what they look like, 
and how they work. Agents in the 1970s were called  sky marshals.  The current force 
was formed after the hijacking of TWA fl ight 847 in June 1985. 23  
    An international organization, Interpol, also plays a role in the federal law enforce-
ment bureaucracy. Founded in 1923,  Interpol  (International Criminal Police Organiza-
tion) is the largest crime-fi ghting organization in the world. With headquarters in Lyon, 
France, Interpol serves its 178 member countries as a clearinghouse and depository of 
information about wanted criminals. For example, it keeps data on criminal identifi ca-
tion and circulates wanted notices. Although it is neither an investigative nor an enforce-
ment agency, it plays active roles in crime prevention, extradition, and forensic science. 
In addition, Interpol works with many national police agencies (see  Exhibit 6.4 ). 24    

International Perspectives on Crime & Justice EXHIBIT 6.4

Carabinieri Command for the Preservation of Cultural Heritage

It has often been said that 70 percent of the art in the world resides in 

Italy, and many of the best-known artistis—Giotto, Donatello, Botticelli, 

Raphael, and Leonardo da Vinci, to name but a few—called the Italian 

peninsula their home. It has also been said that the ceilings of a sampling 

of the Catholic churches in Rome, Florence, Ravenna, and Verona refl ect 

more artwork than entire countries. The presence of so much artwork, 

however, has not gone unnoticed by thieves from around the globe.

 Current estimates suggest that Italy experiences almost 2,000 art 

thefts every year, typically involving more than 20,000 individual paint-

ings, sculptures, and antiquities valued at well over $100 million. And 

art thieves are of many types. Some are amateurs—individuals with 

an appreciation of fi ne art but with little sophistication in the world of 

graft—a Florentine priest with a weakness for stolen religious art; an 

83-year-old grandfather who stole two Old Master paintings from a 

local church; the owners of a villa outside Rome who were found with 

a marble sarcophagus (which they had converted into a fl ower box) 

from a fi rst-century Roman temple. At the other end of the spectrum, 

there are large-scale and well-organized operations that extend be-

yond Italy’s borders and target state museums, unguarded churches, 

provincial galleries, and private collections. According to insurance 

estimates, the worldwide trade in stolen art and antiquities ranges 

from $6 billion to $7 billion every year—a number surpassed on the 

black market only by drugs and armaments.

 One of the more successful operations to recover stolen art is Italy’s 

Comando Carabinieri Tutela Patrimonio Culturale, or Carabinieri Command 

for the Preservation of Cultural Heritage. Established as an eight-person 

unit in 1969, it is currently recognized worldwide as the most sophisti-

cated art theft squad in existence. Over the years, the squad has recov-

ered more than 185,000 art objects and some 455,000 archaeological 

pieces. Such success comes from a combination of art market expertise, 

high-tech investigative tools, and old-fashioned police know-how.

 To curb the growing trend of art-related thefts in the United States, 

in 2005 the FBI established the nation’s fi rst art crime team. Not sur-

prisingly, it was modeled after its Italian counterpart.

Sources: HughEakin, “The World’s Top Art Cop,” ARTNews, Summer 2002, 158–163; 
Neil Palmer, “FBI Launches Art-Theft Squad,” ARTNews, February 2005, 60.

Edvard Munch’s The Scream, stolen from a Norwegian 

museum in 2004. In 2006 the painting was recovered 

through old-fashioned detective work.
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 State Police Agencies 

 The Texas Rangers were the fi rst state police force on American soil. They were 
established during the earliest days of the Texas Republic, largely for military service 
along the Mexican border, and even today they retain some of their frontier fl avor. 
Other state police forces emerged through a slow process of evolution. In 1865, for 
example, the governor of Massachusetts appointed a small force of “state constables,” 
primarily to suppress commercialized vice. In 1879, the group was reorganized into 
the Massachusetts District Police and granted more general police powers. 25  In 1920, 
it was absorbed into a new Department of Public Safety and designated as the Mas-
sachusetts State Police. 
    During the late 1800s and early 1900s, other states began experimenting with 
similar forces, all because of the basic defi ciencies in existing rural police administration 
and practices. In the decades that followed the Civil War and Reconstruction, popula-
tion growth and demographic shifts, changing economic conditions, and the com-
plexities of a pluralistic society resulted in increased crime. The offi ce of the sheriff, 
the only form of law enforcement that existed in many communities, had a variety of 
weaknesses that limited its effectiveness in preventing and controlling crime. 

  Weaknesses of the Sheriff System   Most sheriffs were elected by popular vote 
for terms of only two years. This made them vulnerable to political infl uence. Statutes 
in many states prohibited incumbent sheriffs from succeeding themselves in offi ce, and 
in many instances deputies could not even succeed their sheriffs. Moreover, sheriffs 
were responsible for the conduct of civil processes, the administration of the county 
jail, and in some cases the collection of taxes as well, leaving little time for law enforce-
ment. Also, the fee system under which they received compensation made civil duties 
more attractive than law enforcement. These diffi culties also existed in communities 
where civil and police duties were in the hands of local constables. 26  
  There was an additional problem that affected both rural and urban areas. Crime 
had become more global in nature and was less often localized in a particular com-
munity. Improvements in transportation and communication had opened up new 
vistas for criminals, providing them with convenient access to numerous geographical 
areas and ready means of escape to others. Yet there was no effective communication 
or cooperation between the police of one municipality and those of other cities and 
towns. The formation of state police agencies was a direct response to these issues. 
They were a law enforcement mechanism that was geographically unconfi ned, with 
organization, administration, resources, training, and means of communication that 
could be applied to an entire state. 

       The Beginning of Modern State Police Administration   The beginning 
of modern state police administration dates to 1905, with the creation of the Penn-
sylvania State Constabulary. This was the fi rst professional statewide force whose 
superintendent had extensive administrative powers and was responsible only to the 
governor. From the beginning it operated as a uniformed force, used a system of troop 
headquarters and widely distributed substations as bases of operations, and patrolled 
the entire state, including the most remote rural areas. 27  In the years that followed, 
other states established state police departments based on the Pennsylvania model, and 
by 1925 formal state police departments existed throughout most of the nation. 
  Currently, each state has its own police agency, and although the structures and 
functions of these organizations vary somewhat, they all generally fulfi ll some of the 
regulatory and investigative roles of federal enforcement groups as well as some of the 
uniformed patrol duties of local police. In general, they are organized into one of two 
models. Some, like the Michigan State Police and the state police forces of New York, 
Pennsylvania, Delaware, Vermont, and Arkansas, have general police powers and 
enforce state laws. In addition to performing routine patrol and traffi c regulation, they 
have a full range of support services including specialized units that investigate major 
crimes, intelligence units that investigate organized criminal activities and drug 
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traffi cking, juvenile units, crime laboratories, and statewide computer facilities. Other 
state police agencies direct most of their attention to enforcing the laws that govern 
the operation of motor vehicles on public roads and highways. State highway patrols 
of this type operate in California, Ohio, Georgia, Florida, and the Carolinas. These 
agencies are not limited to the enforcement of traffi c laws, however. In some cases 
they also investigate crimes that occur in specifi c locations or under particular circum-
stances, such as on state highways or state property, or crimes that involve the use of 
public carriers. State police operations can also include investigative functions relating 
to alcoholic beverage control, racetrack operations, and environmental pollution.    

 County and Municipal Policing 

 Despite the existence of the large federal enforcement bureaucracies and the state 
police agencies, most law enforcement and peacekeeping in rural, urban, and unin-
corporated areas is provided by county and municipal authorities. 
    The offi ce of sheriff has been established by either a state constitution or stat-
utory law in all the states except Alaska. The sheriff serves as the chief law enforce-
ment offi cer in his or her county and has countywide jurisdiction. In most counties 
the sheriff is elected. In the past this practice called into question the qualifi cations 
of sheriffs as professional police agents as well as the effectiveness of county police 
organizations in enforcing the law. This issue continues today because, as with most 
political positions, the ability to get elected is not necessarily related to the ability 
to do the job. 
    Currently, the sheriff ’s offi ce has three primary responsibilities in most jurisdictions. 
First, it provides law enforcement services to the county. Second, it maintains the county 
jail and receives prisoners who are in various stages of the criminal justice process or 
awaiting transportation to a state institution. Third, as an offi cer of the county courts, 
the sheriff provides personnel to serve as court bailiffs, to transport defendants and 
prisoners, and to act in civil matters such as in delivering divorce papers or subpoenas 
and enforcing court-ordered liens, eviction notices, and forfeitures of property.  *   

The Pennsylvania State Constabulary.

*While many sheriffs’ offi ces do all these things, some do not. A number are not full-service police agen-
cies and only serve subpoenas, transport prisoners, and supervise certain civil processes.
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      With the establishment of city, town, and other municipal police agencies dur-
ing the twentieth century, a number of jurisdictional disputes emerged between 
county and municipal police. Many states have given cities and towns statutory 
authority to provide for their own police protection, thus limiting the sovereignty 
and jurisdiction of the county police or sheriff ’s offi ce to rural and unincorporated 
areas. In other instances, agreements have been reached between county and town 
police departments whereby sheriffs will not enforce the criminal laws in particular 
municipalities, except in instances of civil strife, police corruption, or when called 
on to do so.   

 Police in the Private Sector 

 Awareness of and interest in the structure and roles of private policing have increased 
in recent decades. Among the reasons for this are rising concern over street crime; 
dramatic increases in industrial thefts, shoplifting, and employee pilferage; incidents 
of employee violence in the workplace; and the desire of corporate managers to 
secure their places of business. But private-sector police forces are not new. Before 
formal public police agencies were organized during the nineteenth century,  all  polic-
ing, with the exception of the military, was private. The constables, shire-reeves, and 
members of the tithings and hundreds in ninth-century England were essentially a 
form of private police. Along with those who functioned in the night watches, they 
were private citizens performing at the request of royal authority or on a fee-for-
service basis. The thief-takers of London, as well as the Bow Street Runners, were 
also private agents of law enforcement, pursuing the cause of law and order in 
exchange for the bounties, rewards, and other fees offered for the apprehension and 
conviction of highwaymen and other offenders. 
    The rudimentary forms of law enforcement that emerged in colonial America 
were modeled after the British. But during the last 100 or so years, private policing 
in the United States has taken on new and varied forms, functioning in areas of law 
enforcement where conventional police are unable, unwilling, ill-equipped, or otherwise 
prohibited to operate.  

 The Pinkerton Agency   One of the most famous private policing agencies 
in the world is the Pinkerton National Detective Agency, founded in 1850 in a 
small Chicago offi ce by a Scottish immigrant, Allan Pinkerton. “The Pinkertons,” 
as they were called, initially gained notoriety just before the Civil War through 
their thwarting of the alleged “Baltimore Plot” to assassinate president-elect 
Abraham Lincoln. During the decades that followed, Pinkerton agents played 
major roles in numerous industrial clashes between workers and management. 
The best known of these involved the Molly Maguires in 1874 and 1875 and the 
Homestead strike in Pittsburgh in 1892. Hired to protect the railroads during 
the era of America’s outlaw West, they were responsible for the arrests of John 
and Simeon Reno, who were credited with having organized the nation’s fi rst 
band of professional bank robbers. They were persistent adversaries of Jesse James, 
Cole Younger, and other members of the James-Younger gang.   In Texas, they 
were retained by railroad executives to hunt down the legendary Sam Bass and 
have been credited with the deaths of Jim and Rube Burrows—well known in the 
1880s as profi cient robbers of both trains and express offi ces. And they appear in 
the folklore of the Old West as the group who rid Montana and Wyoming of 
Robert Leroy Parker (Butch Cassidy), Harry Longbaugh (the Sundance Kid), 
Blackjack Ketchum, Etta Place, and other members of the now  romanticized 
Wild Bunch from Robbers’ Roost. Allan Pinkerton himself, with his insistence 
on detailed descriptions of known criminals—including physical characteristics, 
background, companions, and hideouts—was the originator of what is now known 
as the “rogues’ gallery.” 28  And curiously, the Pinkerton National Detective Agency 
is responsible for the term  private eye.  The fi rm’s trademark is an open eye above 
the slogan “We never sleep.” 

I can see the day when an entrepreneur 
will come along and say, “I can police 
the Bronx for $50 million less and do a 
better job.”

—former minneapolis police 

chief anthony v. bouza

We are like a private FBI. 

—wayne black, former 

director of wackenhut´s 

special investigations service

Law enforcement is not a spectator 
sport. 

—a pinkerton ˝private eye˝
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   Private Policing Today   Today private policing includes a variety of nonpub-
lic organizations and individuals who provide guard, patrol, detection, protection, 
and alarm services as well as armored car transportation, crowd control, insurance 
investigation, and retail and industrial security. Pinkerton continues to operate in 
these areas, but perhaps the best-known agency today is the Wackenhut Corpo-
ration, a former mom-and-pop private-eye shop in South Florida that has grown 
into what some call a free-market army. Wackenhut has some 42,000 employees 
and annual revenues in excess of $2.3 billion. In addition to carrying out routine 
private policing chores, Wackenhut guards and monitors public and privately 
owned nuclear facilities, Department of Energy sites, and the Kennedy Space 
Center, to name but a few major posts. Then there is Wackenhut Corrections, a 
subsidiary that designs, builds, staffs, and operates jails and prisons for local and 
state governments. 29  
  In general, the efforts of private police agencies are clearly separate from those 
of city, county, state, and federal law enforcement. Public police have the primary 
responsibility of maintaining order, enforcing the law, preventing and investigating 
crimes, and apprehending criminals. They are also responsible for policing public 
property. In contrast, policing  private  property is to some extent the responsibility 
of its owners or managers, and private security and police are often used for this 
job. In addition, there are areas of criminal and noncriminal activity that conven-
tional law enforcement is either ill-equipped to handle or otherwise prohibited from 
handling. In cases of suspected insurance fraud, for example, most public police 
agencies have neither the personnel nor the fi nancial resources to undertake intensive 
investigations. The search for runaway children is also far too large a problem for 
public agencies, and surveillance of unfaithful spouses is beyond the authority and 
jurisdiction of any public service agency. 
      But there are problems with policing in the private sector. Nationally, private 
police—or “rent-a-cops,” as they have come to be called—currently total more than 
2 million, far more than the total number of federal, state, and local police. These 
private agents sometimes go beyond the limits of their authority. There have been 
occasions, for example, when uniformed and armed private police have fi red upon 
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A worn, grammatically fl awed marker welcomes visitors to San Vicente, Bolivia, the fi nal resting 
place of Butch Cassidy and the Sundance Kid.

It doesn’t take a rocket scientist to pro-
tect an apartment building—that’s 
pretty much a commodity business. 

—harry katica, analyst 

with raymond james and 

associates, on the private 

security industry
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shoplifters and disorderly persons or drew and fi red their weapons at people out of 
anger and frustration. In addition, many private security offi cers have been found to 
be convicted felons. 
  The problem stems from the fact that there are only limited controls over pri-
vate agencies. In 2003, an investigation of the largest provider of nuclear security in 
the United States suggested that offi cers at a Tennessee site may have been cheating 
on readiness tests at that facility since the mid-1980s. There is also a general lack 
of training of security personnel. For example, a Chicago police offi cer typically 
undergoes 600 to 800 hours of training, while a security offi cer licensed to carry a 
gun in Illinois is required to undergo only 40 hours of training. 30  
  Although new standards for private policing have been implemented and more 
stringent legislation governing their activities has been passed, the effects of these 
changes are diffi cult to measure. What is clear is that the dramatic growth in the 
private police industry has had an impact on the quality of public policing. As many 
budget-conscious communities trim the size of their police forces, the number of 
private police agents continues to grow.    

 Volunteer Police and the Vigilante Tradition 

 The vigilante tradition refers to the organized activities of individuals who take the 
law into their own hands. From the 1760s through the beginning of the twentieth 
century, vigilante activity was an almost constant factor in American life. It appeared 
in numerous forms, ranging from unorganized mobs to quasi-military groups that 
banded together to establish “law and order” and administer  vigilante justice  in 
areas where courts and law offi cers were nonexistent, corrupt, unwilling, or inca-
pable of dealing with the problems at hand. Unlike the frontier lynch mobs, the 
better known vigilante groups—such as the South Carolina Moderators (1767), the 
East Texas Regulators (1840–1844), and the California Vigilance Committees 
(1850–1856)—were highly structured. Historian Richard Maxwell Brown describes 
their operations in this way:

  The characteristic vigilante movement was organized in command or military fashion 
and usually had a constitution, articles, or a manifesto to which the members would 

Ocean Reef, a private, high-security enclave on the northern tip of Key Largo, Florida, is said to 
have the lowest crime rate of any community in the United States. “Serious” crime at Ocean Reef 
is usually no more than the theft of a golf cart by a local teenager.

A quick look around reveals a ragtag 
army of uniformed security personnel 
minding property, affording serenity to 
high-rise dwellers, protecting private 
functions, bodyguarding dignitaries, and 
generally affording tranquility, in an un-
certain age, to those rich enough to buy 
their own police forces. 

—former minneapolis police 

chief anthony v. bouza

The process of law is a little slow. 
So this is the road you’ll have to go. 
Murderers and thieves Beware! 

—a jingle found in 1902 pinned 

to the body of a man hanged 

by the vigilantes of casper, 

wyoming
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subscribe. Outlaws or other malefactors taken up by vigilantes were given formal (albeit 
illegal) trials, in which the accused had counsel or an opportunity to defend himself. 
An example of a vigilante trial is found in the northern Illinois regulator movement of 
1841. Two accused horse thieves and murderers were tried by 120 regulators in the 
presence of a crowd of 500 or more. A leading regulator served as judge. The defendants 
were given a chance to challenge objectionable men among the regulators, and, as a 
result, the number of regulators taking part in the trial was cut by nine men. Two 
lawyers were provided—one to represent the accused and one to represent the “people.” 
Witnesses were sworn, an arraignment was made, and the trial proceeded. In summa-
tion, the prosecuting attorney urged immediate execution of the prisoners. The crowd 
voted unanimously for the fatal sentence, and, after an hour allotted to the two men 
for prayer, they were put to death. The accused were almost never acquitted, but the 
vigilantes’ attention to the spirit of law and order caused them to provide, by their lights, 
a fair but speedy trial. 31    

    Not all vigilante and regulator groups were this well organized, and not all fol-
lowed rules of criminal procedure. Like the posse comitatus, in taking the law into 
their own hands they often seized innocent people and were guilty of depriving all 
people—whether innocent or guilty—of justice and constitutional rights. 
    There was a noticeable decline in the incidence of vigilantism by the close of 
the nineteenth century, but it never fully disappeared. During periods of stress, fear, 
and intergroup tension, it periodically reemerged in rural areas. In the turbulent and 
crime-ridden decades since the early 1960s, a number of quasi-vigilante groups 
emerged. Some have quickly come and gone, but others persist. These groups coop-
erate to some extent with the police. Their main activity is patrolling in radio-equipped 
vehicles for the purposes of spotting, reporting, and discouraging criminal acts against 
residents of their communities.  

 The Guardian Angels   In recent years newer types of vigilantes have emerged 
that have attracted much attention from both law enforcement groups and political 
offi cials 32  (see sidebar). One of the fi rst of these groups was New York City’s Guard-
ian Angels, founded a quarter of a century ago by Brooklyn-born Curtis Sliwa, 
whose job required him to ride the No. 4 subway, known as the “mugger’s express.” 
To protect riders on the No. 4, Sliwa organized a group of his friends as “The 
Magnifi cent Thirteen,” and on February 13, 1979, they went on their fi rst subway 
patrol. They quickly expanded into the Guardian Angels, a group of unarmed but 
streetwise youths, self-appointed peacekeepers who patrol the city’s buses, subways, 
and streets. Dressed in white T-shirts and red berets, the 700-person force has had 
a reassuring effect on many New Yorkers. Because they have broken up numerous 
fi ghts and made hundreds of civilian arrests, city police consider their presence to 
be signifi cant in the prevention of crime. 
  The popularity of the Guardian Angels enabled the group to expand, but 
they have also been controversial. Some city offi cials view them as untrained and 
unregulated meddlers out to make police look bad. To others, they are no more 
than urban vigilantes who take the law into their own hands for the sake of ego 
fulfi llment. 33  But in some cities, their help has been well received. 34  Nevertheless, 
their less-than-cordial acceptance in some locales is based on several beliefs: that 
the tasks of enforcing the law and keeping the peace should be entrusted only to 
well-trained police offi cers, that the Angels’ presence in some situations might 
provoke trouble, and that they themselves run the risk of serious harm. Yet despite 
the mixed reactions, the Guardian Angels have endured and continue to branch 
out, not only in cities but in suburban areas, cyberspace, and around the world 
as well. 35  By 2008, the Guardian Angels had 90 safety patrol chapters in 85 cit-
ies and 9 countries.  

    Auxiliary Police Groups   In contrast to vigilantes, auxiliary police groups 
consist of volunteer civilians working  with  local police. They are under the direct 
supervision of police, are trained and uniformed, and serve as the “eyes and ears” 

The Minuteman Project

The 370-mile stretch of Arizona-Mexico bor-

der is the most porous, and certainly the 

most popular, piece of real estate chosen 

by illegal immigrants for crossing into the 

United States. Intelligence reports also sug-

gest that al-Qaeda operatives may be using 

the same stretch of land for making their 

way into the United States. Moreover, a lim-

ited number of Border Patrol agents work 

the area. In response, the Minuteman Proj-

ect was created as the newest contribution 

to American vigilantism. In April, 2005, sev-

eral hundred volunteers began patrolling a 

25-mile stretch along the Arizona border 

near Tombstone—the desert town where 

Wyatt Earp and Doc Holliday exchanged bul-

lets with the Clanton gang in 1881. The 

“Minutemen” supported the Border Patrol 

efforts by tracking and reporting smugglers. 

They have expressed interest in extending 

their campaign across the entire southern 

border, as well as expanding their coverage 

into the northern border states of Maine, 

Vermont, Michigan, Minnesota, North Da-

kota, Idaho, and Washington. Is border con-

trol by volunteers a useful solution? ❚

California Minutemen volunteers look 
over the border wall for immigrants 
trying to cross into the United States on 
August 4, 2005, along the U.S.-Mexico 
border in Campo, California. The 
controversial group says it has been 
watching parts of the California border 
since July 16 in an attempt to stem the 
fl ow of illegal immigration and possible 
terrorist suspects trying to get into the 
United States.
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of law enforcement. Also known as “volunteer police,” “civilian volunteers,” and 
“reserve offi cers,” the nature of their work and authority vary depending on the 
jurisdiction. Some auxiliary police units have formal enforcement powers, although 
most do not. Many are armed, while others are not. In most cases, auxiliary offi -
cers have no more authority than ordinary citizens, and they typically do not take 
direct action against suspects. Job duties vary as well. In some jurisdictions, police 
reserve offi cers work side by side with sworn offi cers. In others, reserve members 
assist in the care of holding facilities, book and transport prisoners, handle bail 
transactions, assist in crowd control, and provide security during community events 
and emergencies. 
            Auxiliary police currently exist in most major cities and many smaller ones. In 
New York, for example, each police precinct has a volunteer auxiliary police unit. 
Members are not paid, but they are supplied with uniforms and some equipment. 
Although the volunteers cannot issue summonses and are not allowed to carry fi re-
arms, they do have the power of arrest and are permitted to use physical force when 
necessary. Applicants must meet certain minimum requirements and, once accepted, 
are required to attend a 10-week lecture course. Each member of the auxiliary reserve 
usually patrols three nights a week and must put in at least eight hours per month 
to remain active. At last count, the New York Auxiliary Police had approximately 
4,000 volunteers. 36            

■ CRITICAL
THINKING IN CRIMINAL JUSTICE

The Lawmen of the American Frontier West

A substantial part of the early writings about law enforcement in the United States is 

devoted to the exploits of the “lawmen” of America’s early frontier West. Some of the 

major players of that era were James Butler, “Wild Bill” Hickok, Wyatt Earp, and William 

Barclay “Bat” Masterson, to name but a few. Both history and folklore have described them 

all as having almost superhuman skill, speed, cunning with weapons, and a concerted 

devotion to dispensing justice on the lawless frontier. From a critical thinking perspective, 

however, reason would suggest that these lawmen may not have been the superheros 

that legend and folklore described them to be. So how did all of this come about? Part of 

the answer lies in the characteristics of the nineteenth-century “dime novel,” and the rest 

might be attributed to twentieth-century mass media entertainment.37

THE DIME NOVEL

On June 7, 1860, the New York Tribune printed an advertisement that served to announce 

the birth of a major publishing phenomenon. “A DOLLAR BOOK FOR A DIME!” it read—”128 

pages complete, only Ten Cents!!!”

 Such was the birth of the dime novel, a publishing mechanism that ultimately cre-

ated legends out of any variety of western characters. The fi rst of the novels, Malaeska: 

The Indian Wife of the White Hunter, was not a new work, nor was it particularly sen-

sational. It had fi rst appeared in the Woman’s Companion magazine in 1839.38 Further-

more, it was not the fi rst inexpensive book, for low-budget paper bound publications 

were available in the American colonies as early as 1639. What was creative about the 

dime novel was its marketing, structured in a manner to arouse the interest of a mass 

audience seeking cheap entertainment. Posters appeared all over the country depicting 

novels of every variety—classics, romance, adventure, heroes and villains, “true history,” 

and “true crime.”

It beats sitting home and watching the 
grass grow. 

—71-year-old elaine avery, 

discussing her work in the los 

angeles auxiliary police force

Reprinted by permission of www.CartoonStock.com 
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 The dime novels that depicted events of the American West were highly sensational-

ized. Few efforts at accurate reporting were undertaken, and many books were totally fi c-

tional accounts although accepted as historical and authentic by the reading public. Jesse 

and Frank James were still alive when their dime novel adventures began to appear, and 

no other outlaws so fully captured the attention and imagination of the readership.

 Other western personalities as well were exploited by the dime novelists, and as the 

popularity of the novels spread, the lawmen of America’s “Wild West” became subjects 

for consideration. Their exploits, like those of the outlaws, were expanded, energized, 

sensationalized, and often fully “created.” Characteristic in this regard were the writings 

of Col. Prentiss Ingraham, which signifi cantly contributed to the creation of legends about 

“Wild Bill” Hickok. In his Wild Bill, the Pistol Dead Shot (1882) and other novels in subse-

quent years, Ingraham portrayed Hickok as a superhuman demigod engaging in exploits 

that had no basis in fact.39 Edward Zane Carroll Judson, the author and adventurer more 

commonly known by his pseudonym Ned Buntline, was also a prolifi c dime novelist who 

did much for the legendary careers of both Wild Bill Hickok and Buffalo Bill. While touring 

Nebraska in 1869, Buntline met William F. Cody, whom he immediately dubbed “Buffalo 

Bill” and cast as the hero of a long series of dime novels. His stories about Buffalo Bill 

were so inaccurate and contained so many falsehoods that William F. Cody admitted that 

many of the deeds had never occurred. Wild Bill Hickok was also a subject for Buntline, 

but, again, his dime novels about the noted marshal were based on hearsay, rumor, hyper-

bole, prevarication, and outright falsehood.40

20TH CENTURY MASS MEDIA

Wyatt Earp, a town marshal of somewhat questionable character, was lifted to the status 

of legend by a variety of mass media. Along with his brothers Morgan and Virgil, and his 

colleague John H. “Doc” Holliday, Wyatt had been well known in his day for his exploits in 

Dodge City, Kansas, and Tombstone, Arizona. But never having been a dime novel hero, 

Earp had yet to enter the annals of American folklore. In 1931, however, this all began 

to change with the publication of Stuart N. Lake’s Wyatt Earp, Frontier Marshall. Lake’s 

work claimed to be a “true” biography, written at the insistence of Earp’s third wife. But 

many individuals who knew Earp maintained that he was quite unlike the character por-

trayed by Lake. The book omitted the many shady incidents in Earp’s life, while doing 

everything to glorify him. In addition, the author described many events that happened to 

other people as if they had happened to Earp. But the character was presented and the 

mold created.

 In 1939, the Twentieth Century Fox production of Frontier Marshall, starring Randolph 

Scott as Earp, followed the plot created by Lake and placed the marshal’s heroics before 

a wide audience. Producer John Ford’s telling of the Wyatt Earp story in the extravagant 

Fox production My Darling Clementine, starring Henry Fonda, served to further solidify Earp’s 

fearless, dauntless, and valiant image. Finally, the John Sturges/Paramount Pictures produc-

tion of Gunfi ght at the OK Corral in 1957 starring Burt Lancaster as Earp, followed by the 

television series The Life and Legend of Wyatt Earp with actor Hugh O’Brian in the title 

role, fi nalized the marshal’s elevation to legend and folk hero.

 What all of this suggests is that one should question the accuracy of so-called his-

torical facts presented by the entertainment media, particularly those advertised as “based 

on a true story.” In assessing the accuracy of any historical material, whether it be about 

marshals of the “Wild West,” the emergence of law, other aspects of criminal justice, or 

any other topic for that matter, there are a number of questions that the critical thinker 

should ask: (1) Who is the author, and what are his or her credentials? (2) What do we 

know about the author and his or her reliability? (3) What are the author’s sources? Are 

they reliable? (4) What do other sources have to say about the same topic?

■
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■ SUMMARY

The police represent the largest and most visible segment of the criminal justice system 
and are charged with enforcing the law and keeping the peace. In the United States, 
the decentralized organizational structure of police agencies has meant that they oper-
ate independently of any national police force. Despite their autonomy, most law 
enforcement agencies are organized and operated in an essentially similar fashion.
 While the rise of organized law enforcement agencies has been a relatively recent 
phenomenon, modern policing has its roots in the latter part of the ninth century, 
with the mutual pledge system of England’s Alfred the Great. By the seventeenth 
century, thief-takers were being used by the Crown as private detectives paid on a 
piecework basis to apprehend highway robbers, burglars, housebreakers, and footpads. 
The foundations for the fi rst modern police force were established by Henry Fielding 
in 1748. His Bow Street Runners comprised an organized investigative division that 
earned the standard thief-takers’ rewards. In the years that followed, Patrick Colquhoun’s 
proposal to establish a “new science of police” and a large, organized police force was 
ultimately rejected by Londoners suspicious of such centralized enforcement powers—
but his work served as a basis for Sir Robert Peel’s successful bill that established the 
London Metropolitan Police and ushered in the era of modern policing.
 In the United States, constable and night watch systems were common in most 
colonial communities. In many cities, these early forms of policing lasted through the 
early nineteenth century. They were eventually replaced with more formally organized 
agencies, following problems with corruption and ever-increasing crime rates. As 
settlers moved west, sheriffs emerged as active agents of law enforcement. Their duties 
often included apprehending criminals, conducting popular elections, collecting taxes, 
and assuming custody of public funds. Because most sheriffs’ departments did not 
employ more than one or two people, they were often forced to rely on the posse 
comitatus to assist in enforcing the law and capturing wanted criminals. Such posses 
generally consisted of all able-bodied men in the community. In addition, settlers in 
various western communities soon established more localized police agencies.
 The nineteenth century also saw the establishment of state police agencies. In 
general, such agencies were created following the increasingly nomadic character of 
crime and the inability of local police agencies to coordinate their crime-fi ghting 
activities. State police agencies provided an organized means to enforce the law 
throughout the entire state. In addition, cities set up metropolitan police forces after 
the London model.
 Today there are 23,000 to 25,000 public police agencies across the United States 
at the federal, state, and local levels. Federal law enforcement agencies enforce spe-
cifi c statutes as contained in the U.S. Criminal Code, and their units are highly 
specialized. Because these agencies serve as the enforcement branches of the federal 
court system, their activities are confi ned to specifi c jurisdictional boundaries that 
are defi ned by congressional mandate. In response to the terrorist attacks of 2001, 
federal law enforcement agencies have been dramatically reorganized and resources 
shifted. Specifi cally, the Department of Homeland Security was created by merging 
22 previously disparate domestic agencies into one entity whose fi rst priority is to 
protect the nation against further terrorist attacks. Component agencies each have 
unique law enforcement roles to carry out, many of which are now specifi cally 
directed at dismantling terrorist networks and preventing future attacks.
 State police agencies generally fulfi ll a number of the regulatory and investiga-
tive roles of the federal enforcement groups as well as a portion of the uniformed 
patrol duties of the local police. However, the majority of modern policing is pro-
vided by county and municipal authority.
 Police in the private sector became well known in this country during the nine-
teenth century, with the efforts of the Pinkerton National Detective Agency. Today, 
private security companies like the Wackenhut Corporation and Pinkerton have 
become part of a major growth industry that provides a range of services beyond 
the mere provision of “rent-a-cop”s and private detectives. Private police include a 
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variety of organizations and individuals who provide guard, patrol, detection, and 
alarm services, as well as armored car transportation, crowd control, insurance inves-
tigation, and retail and industrial security.
 Other nonpublic police agencies include civilian police auxiliaries and neighborhood 
watch groups. In general, both types of groups appear to arise from an American tradi-
tion of vigilantism. Among the least controversial of modern civilian groups are auxiliary 
forces that work in conjunction with local police agencies. Their duties are numerous, 
and some have full enforcement powers and are authorized to carry weapons.

■ KEY TERMS

Bow Street Runners (144)
Department of Homeland 
 Security (150)
Federal Air Marshals (156)

Federal Bureau of Investigation (150)
Henry Fielding (144)
Interpol (157)
mutual pledge (142)

posse comitatus (147)
Texas Rangers (147)
thief-takers (143)
vigilante justice (162)

■ ISSUES FOR DISCUSSION

1. What has been the role of the sheriff down through the ages?
2. To what extent do the functions of federal, state, and local police 

vary and overlap?
3. Do private police agencies create more problems than their pro-

tection is worth? Why or why not?

4. Should quasi-vigilante groups be permitted to patrol the streets?
5. Should auxiliary police have full enforcement powers?
6. Do you think that the reorganization of a few federal agencies 

into the Department of Homeland Security will make a differ-
ence in the war on terrorism here in the United States?

■ MEDIA AND LITERATURE RESOURCES

The History of Policing. There are numerous sources on this topic, 
including Joseph F. King, The Development of Modern Police History 
in the United Kingdom and the United States (Lewiston, NY: Edwin 
Mellen Press, 2004); Eric H. Monkkonen, “History of Urban 
Police,” in Modern Policing, edited by Michael Tonry and Norval 
Morris (Chicago: University of Chicago Press, 1992), 547–580; 
Philip Rawlings, Policing: A Short History (Devon, UK: Willan Pub-
lishing, 2001); James A. Inciardi and Juliet L. Dee, “From the Key-
stone Cops to Miami Vice: Images of Policing in American Popu-
lar Culture,” Journal of Popular Culture (Fall 1987): 84–102; Wilbur 
R. Miller, “Cops and Bobbies, 1830–1870,” Journal of Social History 
(Winter 1975): 81–101; and Thomas A. Reppetto, The Blue Parade, 
New York: Free Press, 1978.

Violence and Policing in Brazil. Violence in Brazil, as well as 
police violence and police attempts to control violence in Brazil, has 
been well documented: Teresa Caldeira, “The Paradox of Police 
Violence in Democratic Brazil,” Ethnography 3, 3 (2002): 235–263; 
Martha K. Huggins, “Urban Violence and Police Privatization in 
Brazil: Blended Invisibility,” Social Justice 27, 2 (2000): 113–134; 
Nancy Scheper-Hughs, Death Without Weeping: The Violence of 
Everyday Life in Brazil (Berkeley: University of California Press, 
1992). Moreover, an interesting relatively new work examines police 
stations run exclusively for women by policewomen with the author-
ity to investigate crimes against women, such as rape, assault, and 
domestic violence: Cecilia MacDowell Santos, Women’s Police Sta-
tions: Gender, Violence, and Justice in Sao Paulo, Brazil (New York: 
Palgrave Macmillan, 2005). Two fi lms are also recommended: City 
of God (2002), and Favela Rising (2005).

Federal Law Enforcement Agencies. Material on the major law 
enforcement agencies discussed in this chapter can be found at the 
following Web sites:

Federal Bureau of Investigation (FBI):
www.fbi.gov/

Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF):
www.atf.treas.gov

Drug Enforcement Administration (DEA):
www.usdoj.gov/dea/

U.S. Marshals Service:
www.usdoj.gov/marshals/

Department of Homeland Security:
www.dhs.gov/dhspublic/

U.S. Citizenship & Immigration Services (USCIS):
www.uscis.gov

U.S. Secret Service:
www.secretservice.gov

U.S. Coast Guard:
www.uscg.mil/

Internal Revenue Service (IRS):
www.irs.gov

U.S. Post Offi ce Postal Inspection Service:
http://postalinspectors.uspis.gov/

International Criminal Police Organization. Material on Interpol 
can be found at the following Web address: www.usdoj.gov/usncb/
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CHAPTER 7
 Enforcing the Law and Keeping 
the Peace 
THE NATURE AND SCOPE OF POLICE WORK 

      LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What are the functions of police? 

    2 What is the “peacekeeping role” of police? 

    3 What is police discretion? Does it refer only to 

selective law enforcement? 

    4 In what ways are police agencies paramilitary 

organizations? 

    5 What gives police the right to use force? 

    6 How is the police bureaucracy organized? 

    7 What are some components of the police 

subculture? 

    8 What is the relative importance of patrol units, 

detective forces, and specialized squads to 

big-city policing? 

    9 What is community policing? 

   10 What is the status of women in American 

policing?  
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FPO

    T
his chapter examines the character and structure of police work and 

offers some perspectives on the complexities and frustrations of 

attempting to enforce the law and maintain order in a democratic soci-

ety. It seeks to answer questions such as these: What do police do? What do 

citizens ask them to do? What do they decide to do on their own initiative? And 

what infl uences their decisions to do what they do? What is the peacekeeping 

role of the police?    

 The Functions of Police  
  Police work  suggests dramatic confrontations between police and lawbreakers, with 
victory going to those with more strength, power, and resources. It suggests dusting 
for fi ngerprints and searching for elusive clues, investigating and pursuing, and ulti-
mately arresting the suspected offender. It might also suggest that the functions of 
policing are limited to control of crime and protection of society. But police work 
goes well beyond these tasks. 

      The Role of Police 

 Although police work does entail the dangerous task of apprehending criminals, offi -
cers assigned to patrol duties, even in large cities, are typically confronted with few 
serious crimes. In smaller cities and towns such crimes are even less frequent, and in 
some rural jurisdictions they may be extremely rare. Most police work is a  peacekeeping  
operation. It can include intervening in situations that may represent potential threats 
to the public order—sidewalk agitators exercising their rights of free speech amid 
hostile crowds, street-corner gatherings whose intentions seem questionable, belligerent 
drinkers who annoy or intimidate passersby. It can include enforcing civil ordinances—
for example, issuing citations for parking and minor traffi c offenses, selling merchan-
dise without a license, obstructing sidewalks, failing to post certain certifi cates of 
authority to conduct business, or perhaps even littering. Peacekeeping can also include 
more general areas of public service such as directing traffi c, settling disputes, locating 
missing children, returning lost pets, counseling runaways, giving directions to con-
fused pedestrians, and delivering babies. 
    Police work encompasses preventive and protective roles as well, for peacekeep-
ing also includes  patrol,  which lessens opportunities to commit crimes. Prevention 

I’d love to be a policeman here, but I’m 
not brave enough.

—british constable, 

training in new york city

There’s only one Dick Tracy and he’s in 
the funny papers.

—chicago police official

He’s a collector of suggestions, a clear-
inghouse for complaints. He listens, 
weighs options, takes action. Some-
times he attacks the context of crime, 
the disrepair and disorder that make 
mayhem possible—drunks on the cor-
ner, drug addicts in a lobby, trash on the 
sidewalk, burned-out cars in the street. 
And sometimes he moves against the 
criminals themselves—a burglar prey-
ing on a building, a motorcycle gang 
staking out a block.

—journalist michael norman, 

describing the duties of 

officers on patrol

Jeremy Sisto, S. Epatha Merkerson, and 
Jesse L. Martin on TV’s Law and Order.

detectives? Consider the views of a veteran 

big-city police sergeant:

I guess what our job really boils down to is not 

letting the assholes take over the city. Now I’m 

not talking about your regular crooks . . . they’re 

bound to wind up in the joint anyway. What 

I’m talking about are those shitheads out to 

prove that they can push everybody around. 

Those are the assholes we gotta deal with and 

take care of on patrol. They’re the ones that make 

it tough on the decent people out there. You take 

the majority of what we do and it’s nothing more 

than asshole control.1

 Is this the basic fabric of American 

policing?

television dramas present policing as a se-

ries of adventures and struggles between 

good and evil. Good cops (and sometimes 

bad cops) pursue malevolence and misbe-

havior relentlessly until decency and moral-

ity triumph. But is this what policing is re-

ally all about? Are the escapades of 

Detective Joe Fontana of TV’s Law & Order 

or the dangerous edge and blind allegiance 

to justice of CSI: Miami’s Horatio Caine typ-

ical in contemporary policing? And then 

there are Cops, the FOX television series 

World’s Scariest Police Chases, and a host 

of others. Are these images of police on the 

prowl accurate depictions of what happens 

every day to America’s police offi cers and 

Crime and the Media

TELEVISION CITY, USA—Law & Or-

der, Cold Case, CSI: Miami, and similar 



and protection can also include programs to reduce racial tensions, promote safe 
driving, reduce opportunities for victimization, and educate the public about home 
security measures. 
    Finally, police work involves many other tasks that are often routine, time-
consuming, and burdensome. Such activities include maintaining extended surveil-
lances, transporting suspects, protecting witnesses, writing arrest and other reports, 
and testifying in court. 2  In short, peacekeeping operations generally do not involve 
criminal activities and often are not even related to law enforcement. 3  
    Even the law enforcement aspects of police work do not always involve “danger-
ous crime.” This is refl ected in statistics on police  arrest activity.  Of the millions of 
arrests each year in the United States, only about 20 percent involve the more seri-
ous Crime Index crimes—homicide, forcible rape, robbery, aggravated assault, bur-
glary, larceny, vehicle theft, and arson. In contrast, a third of arrests are for lesser 
crimes such as gambling, driving while intoxicated, liquor law violations, disorderly 
conduct, prostitution, vagrancy, and drunkenness; and another 10 percent are for 
drug law violations. 
    This is not to suggest that arrest activity in areas other than Index crime is 
either unimportant or not dangerous. On the contrary, of the tens of thousands 
of assaults on police offi cers that occur in the United States each year, many are 
associated with drug-related arrests, and one-third occur when offi cers are 
responding to “disturbance” calls. Less than a fourth occur when police are 
responding to robbery or burglary calls or attempting arrests for other types of 
crimes. 4  
    The data from these and other studies testify to the fact that police work involves 
keeping the peace more than enforcing the law. And the value of police peacekeeping 

I’m not against the police, I’m just afraid 
of them.

—alfred hitchcock

Police work is 70 percent common 
sense. That’s what makes a policeman, 
common sense and the ability to make 
a quick decision.

—joseph wambaugh
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activities should not be underestimated. A large proportion of homicides and assaults 
occur as an outgrowth of various kinds of disputes, and responding to them takes 
up a considerable amount of police time. If police no longer intervened in these 
confl icts, we could expect a signifi cant increase in assaults. (For some interesting 
insights on police peacekeeping and its relation to terrorism in Cairo, Egypt, see 
 Exhibit 7.1. )   

 The Right to Use Force 

 The  peacekeeping role  is what mainly separates the functions of police from those 
of private citizens. This role involves the legitimate right to use force in situations 
whose urgency requires it. One police observer described it this way:

  I share a property line with my neighbor. About one foot to my side of the property line 
there stands my horticultural pride and joy: a 25-foot apple tree. (Needless to say, a small 
portion of this gorgeous tree graces my neighbor’s yard.) Though the tree is mine and I 
am willing to share its bounty with my neighbor, he does not like apples. He likes still 
less the fact that my apples fall off, rot, and litter his yard. One day he gets fed up with 
my stinking apples and yells to me that he is going to cut down my tree unless I do. 
“No way,” I say. He revs up his chain saw. 
  Modern democratic society offers me two options in such a situation. First, I can 
drive to court and fi le a civil suit against my neighbor and, years hence, recover damages 

EXHIBIT 7.1 A View from the Field

Terrorism, Peacekeeping, and Police Patrol in Cairo, Egypt: 
Some Personal Observations by James A. Inciardi and Hilary L. Surratt

In the years before 9/11, American citizens were aware of the prob-

lems of international terrorism, but unless something major occurred 

that captured the attention of the TV networks, not much thought was 

given to it on a day-to-day basis. Like other Americans, we were the 

same way. But something before 9/11 changed that for us.

 On May 15, 1997, we fl ew to Cairo to attend a conference spon-

sored by the International Council on Alcohol and Addictions. Having 

never been in Egypt before, we read the tourist books and made a list 

of the popular attractions that we wanted to visit—the Sphinx and 

Giza pyramids, Saqqara, the Museum of Egyptian Antiquities, and the 

like. But as authors and researchers in the criminal justice fi eld, we 

also inquired into the nature and extent of crime in Cairo. All indica-

tions were that in comparison with other major cities in the world, the 

crime rate in Cairo was quite low. Although incidents of pickpocketing 

and petty theft in the streets were known to happen on occasion, vio-

lence was almost unheard of. The reasons? Well for one thing, Egyp-

tians are a friendly people, with a nonviolent culture. Furthermore, the 

Egyptian government protects its multibillion-dollar tourism industry by 

making the streets safe for visitors.

 With these assurances, when we arrived at the Cairo airport, we 

were surprised to see so many members of the military. Not only were 

they at fi xed posts, but they were circulating among the thousands of 

travelers that were coming and going as well. And all of them were 

heavily armed—with automatic and semiautomatic weapons. Another 

passenger from the same fl ight immediately explained the situation: 

“We are in an airport, and this is the Middle East, after all.” We didn’t 

give his comment much thought.

 As we left by taxi, we observed that the two-mile stretch of road 

connecting the airport to the city was lined on both sides, every few 

feet or so, with armed police offi cers standing at attention. It seemed 

unusual, but we assumed that some dignitary was either leaving or 

arriving and that the police lines were some form of honor guard.

 The conference was at the Cairo Marriott, a former palace, and as the 

taxi approached the hotel gate, we noticed that it was blocked by military 

police. The driver was briefl y questioned, and a mirror attached to a short 

pole was placed beneath the cab to examine its undercarriage—

no bombs were found. After less than a minute, the taxi was waved 

through. We didn’t have time to speculate on that, because almost 

immediately we had to pass through a metal detector at the hotel 

lobby entrance. Once inside the Marriott, everything seemed normal, 

and a desk clerk explained that the security was routine—there was a 

conference going on and it was important to protect the guests. “From 

whom?” we asked, but all we got was a shrug.

 Other than the fact that all conference attendees had to produce 

a passport and get a picture ID from the police, who had a substation 

right in the hotel, the conference was not unlike those in the United 

States—there were lots of research papers presented (some good 

but most bad), interesting exhibits by publishers and public health 

organizations, and opportunities to talk with friends and colleagues 

whom we hadn’t seen in a while.

Police Offi cers Assaulted, 
1974–2006
Source: Uniform Crime Reports.
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from him. The problem with this remedy is that I love my apple tree and don’t want 
it cut down even if at some time in the future I am rewarded handsomely for its loss. 
Hence, modern democratic society offers me another option: call the cops and get 
them to stop my chain saw–wielding neighbor before his chain bites the bark. What 
police have that suits them to this task is a right to use coercive force. That is, they 
can tell my neighbor to stop and if he doesn’t, they can use whatever force is neces-
sary to stop him. 
  This is not true of me, of course. I do not have a general right to use coercive force. 
Modern democratic society would look very dimly on me if I appeared on the scene with 
a gun and threatened to blast my neighbor and his revving chain saw into the great 
orchard in the sky. 5    

    The point is simply that modern democratic society severely restricts the right 
of private citizens to use force and urges them to use legal channels to work out 
their disputes. This restriction extends to virtually all situations except those 
involving self-defense; and even in cases of self-defense one must show that all 
reasonable means of retreat were exhausted. The law does recognize, however, 
that there are times when something has to be done immediately—when resort 
to the courts or other mechanisms of dispute settlement would take too long and 
the damage would already be done. Police forces have been established to handle 
such situations; the idea is that it is better to have a small group of people (police) 
with a monopoly on the legitimate right to use force than to allow anyone with 

 Going to the streets in Cairo was also an experience. Police 

seemed to be everywhere, and well armed. But in the streets 

around the city, their demeanor was relaxed. Few stood at atten-

tion; most laughed and smoked and talked and joked with each 

other, and all greeted us and other passersby in English. We don’t 

know how many times we heard, “Welcome to Cairo, welcome to 

our country,” from both police and strangers in the street. At the 

pyramids and other tourist sites, police patrols were virtually nonex-

istent. There were many locals selling souvenirs, perfume, guided 

tours, and camel rides—and although many tended to be pushy at 

times, they were never offensive. All in all, the trip was a positive 

experience, and a safe one as well.

 A few days after we returned to the United States, there was a 

fi rebomb and shooting attack on tourist buses outside the Museum of 

Egyptian Antiquities—the same one that we had visited. Ten people 

were killed and scores were injured. That was when the reason for the 

extensive police presence in Cairo was fi nally reported in the media. It 

was terrorists! CNN reported that it was the fi rst attack on tourists in 

1997. The Egyptian government used the term “Egypt’s terrorists 

groups,” but the international media spoke of Islamic militants who 

had been trying to seize power since 1992. Their intent was, and re-

mains, to cripple Egypt’s tourism industry, and they were being quite 

effective. In 1992 there were four such attacks, followed by dozens 

more in the years hence.

 On the morning of November 16, 1997, in the middle court of the 

temple of Hatshepsut in Egypt’s Valley of the Kings, the ancient burial 

structures dating to before 1400 BC became a late-twentieth-century 

slaughterhouse. Militants entered the area and initiated the worst ter-

rorist attack in Egyptian history. Tourists were systematically shot at 

close range. The assault lasted for 35 minutes, and in the end 58 were 

dead and many more seriously wounded.

 In the aftermath, those in charge of Egypt’s internal security and 

terrorism control were replaced, and procedures were adjusted to 

protect tourists and other visitors. No doubt police presence and po-

lice patrols in Cairo and other parts of Egypt are far more widespread 

and diligent than during our visit. Nevertheless, Egypt’s internal secu-

rity system was unable to prevent the terrorist bombings at the Sharm 

el-Sheikh resort on the Red Sea in July 2005, in which nearly 100 tour-

ists were killed.

As an offi cer stands guard, tourists make their way towards the Temple 

of Hatshepsut in Luxor, not too long after a band of Islamic militants 

charged into the temple and gunned down 58 tourists.

Police Offi cers Slain on Duty, 
1975–2006
Source: Uniform Crime Reports.
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a club, gun, knife, or chain saw to use force in such immediately demanding 
situations. The right to use force in situations that demand it is held by the police 
in modern democratic society and justifi es their role in crime control, peacekeep-
ing, traffi c, and everything else they do. In short, this is the essence of the peace-
keeping role of the police. 

         The Police Bureaucracy  
 Today virtually every police organization in the Western world is structured on a 
military model. Moreover, police departments are bureaucracies. Thus, there are 
clearly defi ned roles and responsibilities. Activities are guided by rules and regula-
tions, and there is both a chain of command and an administrative staff charged 
with maintaining and increasing organizational effi ciency. Both the military and 
bureaucratic characteristics of police organizations are best illustrated by a descrip-
tion of the division of labor, the chain and units of command, and the organizational 
rules, regulations, and discipline of a typical police department. 

      Division of Labor 

 All large police organizations and many smaller ones have a relatively fi xed and 
clearly defi ned division of labor. As indicated in  Exhibit 7.2  in the case of the Cin-
cinnati Police Department, each separate responsibility falls within a specifi c unit, 
and the designated tasks of one division are not to be carried out by others. Narcot-
ics, vice, homicide, and training clearly fall within the authority of separate divisions 
and sections, and only under extraordinary circumstances would the personnel 
assigned to one division work in the area of another. The organizational arrange-
ments of smaller police agencies are similar, although scaled down in proportion to 
their size and workload.   

 Chain and Units of Command 

 In theory at least, individual orders, requests, or any other types of information 
should fl ow up or down through each level of the organizational hierarchy, and no 
level of supervision or command should be bypassed. Referring again to  Exhibit 
7.2 , if an offi cer in the narcotics unit has a request that must be acted on by the 
chief of police, the communication will go up through the chain of command—
from the offi cer to the head of the narcotics division, to the assistant commanding 
offi cer of the vice control section, to the head of investigations division and fi nally 
to the chief of police. 
    Within this structure, each employee has only one immediate superior. In addi-
tion, supervisors in the chain of command have complete and full authority over 
their subordinates, and the subordinates, in turn, are fully responsible to their imme-
diate superiors. 
    Although no uniform terminology has been adopted for ranks, grades of 
authority, functional units, territorial units, and time units, those that are most 
common are military-style designations. Ranks and titles include  offi cers, command-
ers, sergeants, lieutenants, captains, majors, chiefs,  and sometimes even  colonels.  Func-
tional units include  bureaus,  which are composed of  divisions,  and these, in turn, 
can include  sections, forces,  or  squads.  Territorial units may be called  posts  (fi xed 
locations to which offi cers are assigned for duty),  routes  or  beats  (small areas assigned 
for patrol purposes),  sectors  (areas containing two or more posts, routes, or beats), 
and  districts  and  areas  (large geographical subdivisions). Finally, time units include 
 watches  and  shifts,  and the offi cers assigned to a particular watch or shift are mem-
bers of a  platoon  or  company.  6    

While citizens do not have the right to 
use coercive force against other citizens, 
police offi cers can and do exercise this 
right when necessary. 

If you aren’t in complete control of a 
situation, anything you do will make it 
worse.

—howard leary, former 

commissioner, new york city 

police department

Police are social agents that stand 
ready to employ force upon the citizenry 
on the basis of situationally defi ned 
exigencies.

—peter k. manning

The police can’t use clubs or gas or 
dogs. I suppose they will have to use 
poison ivy.

—william f. buckley, jr. 

Let me explain something to you. When 
the police PR [public relations] man 
says that “an arrest is imminent” in 
some highly visible case, he’s usually 
full of shit. What that line really means 
is that the police have no leads, no 
clues, no suspects, no idea of who did 
it, no nothin’—bupkis!

—massachusetts police officer
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LAW & CRIMINAL JUSTICE EXHIBIT 7.2

Organization of the Cincinnati Police Force

Police chief

Police relations section

Community relations unit

Disciplinary advocate Administrative assistant

Patrol bureau administrative liaison

District 1 Central vice control section Planning/personnel section

Employee relations unit

Recruiting unit

Background investigation unit

Firearms training unit

Police communications section

Information technology management unit

Telephone crime reporting unit

CAD/records management system project manager

Records section

Criminal investigation section

District 2

Fiscal & budget section

Inspections section

Youth  services section

District 3

Special services section

Tactical planning section/SWAT

General vice enforcement unit

Street comer unit

Asset forfeiture unit

Homicide unit

Personal crimes unit

Major offenders unit

Intelligence unit

Fleet management unit

Grant unit

Court control

Detail coordination unit 

Accreditation unit 

DARE unit 

SRO unit 

Event planning unit
Court property unit

Downtown services unit

COP coordinator

Park unit

Traffic unit

Canine squad

Mounted squad

Resource bureau administrative liaison Investigations bureau administrative liaison

Internal investigations section

Training section

Patrol/resource division Investigations/administration division

Executive officer/PIO

District 4

District 5

Night chief

Patrol administration

Impound unit

Evidence/property management section

Supply unit

Narcotics unit

Administration bureau administrative liaison
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 Rules, Regulations, and Discipline 

 Most police organizations have a complex system of rules and regulations designed 
to control and guide the actions of offi cers. Operations manuals and handbooks are 
generally lengthy, containing regulations and procedures to guide conduct in most 
situations. In New York City, the current rule book is almost a foot thick. 7  Offi cers 
are instructed as to when they can legitimately fi re weapons (clear and present 
danger of injury to an offi cer or citizen, no warning shots, and never from a mov-
ing car). If shots are fi red, there are detailed rules and procedures for “sweeping the 
street” (locating spent bullets and determining whether any injury or property dam-
age occurred). Written reports of such matters must follow certain guidelines and 
be prepared in a specifi c manner (in blue ink with no erasures). 
        Elaborate regulations also deal with such varied phases of internal operations 
as the receipt of complaints from citizens, the keeping of records, the transporta-
tion of nonpolice personnel in offi cial vehicles, and the care and replacement of 
uniforms, ammunition, and other equipment. And there are policies and rules to 
guide the manner in which an offi cer makes an arrest, deals with medical emergen-
cies, inspects the residence of a vacationing citizen, or takes a stray dog into 
custody. In some jurisdictions, there have been rules governing procedures even for 
mundane activities:

   Even going to the toilet  . . . the rules dictate the formula by which . . . [an offi cer] . . . 
must request permission from a superior offi cer to leave post for “personal necessity.” 8    

        While the existence of so many rules may seem absurd at fi rst glance, most were 
established with good reason. In an organization with such crucial responsibilities, 
particularly one that can use deadly force, rules must be carefully spelled out. Even 
the procedure for taking care of “personal necessity” is important, for it involves an 
offi cer leaving his or her assigned post. Over time, as circumstances change or 
become more complex, the number of rules tends to grow. 
    Most experts agree, however, that many police rules and regulations are essen-
tially useless and for the most part unenforceable. The police process demands 
compliance with departmental regulations as well as vigorous law enforcement and 

Gentlemen, there is a rule for 
everything.

—police academy instructor, 

new jersey state police

Brain cancer isn’t the only scourge to be blamed on cell phones. They have been accused of threatening 
aircraft safety, causing rear-end and other automobile collisions, and contributing to the collapse of 
civilized society. In some jurisdictions, certain types of “multitasking,” such as driving while using a 
cell phone, have been outlawed.

Is Policing the Most 
Dangerous Profession?
Annual fatality rates per 100,000 workers
Source: Department of Labor
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peacekeeping activities. These demands sometimes confl ict, and when they do, 
proper conduct must often take a backseat to the desirability of good “collars” 
(arrests). Moreover, although in theory some procedures seem explicit and compre-
hensive, in practice they are no more than vague sermonizing as to what should be 
done. For example, in the area of police intervention in domestic disputes, no 
single rule can cover all possible contingencies. Offi cers are told to deal politely, 
impartially, and uniformly with citizens—but in a domestic quarrel one or more 
people may express aggression, fear, or anger. One might be ill, the other drunk 
and abusive, and there could be children or other parties involved. What the offi cer 
must do depends more often on the nuances of the situation than on any regulation 
or published procedure. As a Monroe County, Florida, deputy sheriff recently 
explained to the author:

  Got a call about a dispute in a trailer park on Key Largo, and when we get there it’s 
like some kind of chaos. In the front room we had a woman—stoned on who knows 
what—screaming and crying that her husband was going to kill her. He [the husband] 
is standing there with a baseball bat posing like he’s Babe Ruth, threatening everyone. 
There’s a kid crying in a crib and another screaming not to hurt her parents. And 
then there are two other guys in there who we thought were armed, who were cous-
ins of the woman and said they were there to “kick the shit out of her husband and 
no dumb cops were gonna stop them.” And all of this is going on in the confi nes of 
a house trailer. So what do you do?   

  Problems of Enforcement   Because of the very nature of police work, there 
are other situations in which rules cannot be enforced. Since most offi cers are 
assigned to patrol work on the street or in cars, their superiors have no way of 
determining what they actually are or are not doing. 9  Patrick V. Murphy, a former 
police chief in New York City, Detroit, and Washington, D.C., recalled a situation 
that existed when he was a rookie cop:

  Take the police signal box system. Its offi cial purpose was to maintain a management 
check on the movement of offi cers out on patrol. Each precinct had a large number of 
call boxes that were laid out in the pattern of an electronic grid, more or less in a logi-
cal schematic pattern across the territory of the precinct. However, there was a hitch in 
the scheme’s logic which required all offi cers to phone the precinct switchboard once an 
hour, the line on which the call was received identifying the caller’s location. 
  The hitch was that there might be two to four boxes on the same line. One learned 
this beat-the-system fact on the fi rst day. “Kid,” one veteran explained, “you can call in 
on any one of these three boxes, and for all they know at the switchboard, you could 
be at any one of the three locations. They’re all on the same line. You can call up and 
say, ‘This is Murphy on Box Four,’ and since Four is connected to Six and Eight, be at 
either place.” What the experienced hand was saying was that Murphy could be playing 
poker in a “coop” (a sleeping or loafi ng location kept by offi cers) near Box Four, but 
could call in and give the impression that he was blocks away. An hour later, to give 
the impression that he was on the move, he could call back from the same box and give 
a different location entirely. Yet the system was designed, and publicized, as a manage-
ment control measure. 10      

 Strategic Leniency   Because many rules are unenforceable, police management 
must practice  strategic leniency.  Administrators routinely ignore minor violations of 
departmental regulations in exchange for adherence to a few important rules and a 
modicum of organizational loyalty. 11  Urban ethnographer Jonathan Rubinstein offers 
the following illustration:

  Although nobody questions a supervisor’s right to punish his men . . . he will exhaust 
every available alternative before exercising his formal authority. For example, the oper-
ations room occasionally fi lls up with men who come in to drop off their reports and 
hang around to drink a cup of coffee. . . . The supervisors, even when they are annoyed, 
rarely tell the men in a direct fashion to get back on the street. . . . One day a captain 
from outside the district was about to enter the operations room when he noticed how 
many policemen were standing inside. He quickly turned away and walked over to the 

There aren’t that many municipal police 
forces with their own intelligence orga-
nizations, but New York City, home to 
every weirdo political movement on the 
planet, needs such an outfi t. The NYPD 
Intelligence Unit was founded during 
the Red Scare, and they used to hound 
and harass the local commies, who 
actually liked being persecuted by the 
cops. No one else paid any attention to 
them except the FBI.

—mystery writer  nelson 

ðemille
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drinking fountain, where he took a long 
drink. Their sergeant, who had been urg-
ing the men to move . . . said only, “I 
think he wants to come in here, but he 
does not want to embarrass anyone so he 
is waiting for you to leave.” 12    

 As a fi nal point here, it is impor-
tant to note that it is not their ranks 
and uniforms that make the police 
quasi-military. Even if police offi cers 
dressed in jeans and turtleneck sweat-
ers and their job titles were changed 
to worker, supervisor, and enforcer, 
police departments would remain 
quasi-military organizations. What 
makes them quasi-military is their 
punitive administrative approach: 
the specifi cation of numerous rules 
and regulations and the punishment 
of deviations as a way of gaining 
compliance. 

 Many observers argue that the military model is inappropriate for policing, 
for several reasons. First, it is based on the assumption that discretion will be 
broadest at the highest organizational levels. Those at lower levels will simply 
follow orders. This is not what actually happens: Discretion is actually broadest 
and most visible at the  lowest  levels. Second, it assumes that people will work in 
groups, directed and coordinated by an individual who has the big picture. But 
police offi cers generally work alone, with no hands-on guidance from the top. 
Third, the military model treats offi cers as functionaries, giving them no real 
input into policy, when, in fact, they are the only members of the agency who 
are in direct daily contact with its clientele. And fourth, it encourages police to 
think in terms of “us” versus “them,” and to regard segments of the community 
as “the enemy.” 13  

 Despite these drawbacks, the military model continues to serve as the basis for 
police organization. The quasi-military aspects of policing are intertwined with the 
bureaucratic aspects. For a brief description of one of the earliest quasi-military 
police organizations, see  Exhibit 7.3 .      

 The Organization of Policing  
 As bureaucratic organizations, most police agencies are broken down into a vari-
ety of administrative components—all of which focus either directly or indirectly 
on the basic police mission.  Line services  include such activities as patrol, criminal 
investigation, and traffi c control. Depending on the size of the agency, line ser-
vices might also have specifi c divisions or units that focus on vice, organized 
crime, intelligence, and juvenile crime. There are also a variety of  administrative 
services  that back up the efforts of the line staff. These include such activities as 
training, personnel issues, planning and research, legal matters, community rela-
tions, and internal investigation.  Auxiliary services  assist the line staff in carrying 
out the basic police function, with specialized units assigned to communications, 
record keeping, data processing, temporary detention, laboratory studies, and sup-
ply and maintenance. 
    A number of the staff and auxiliary services, such as internal investigations, are 
discussed elsewhere in this book. However, the basic activities of the line services 
are examined in greater detail here, because they refl ect the primary and most vis-
ible aspects of policing.  

The 9/11 attacks revived Miami’s Blue 
Lightning Task Force, a program that 
allows local offi cers to come in on their 
time-off and conduct operations aimed at 
protecting the borders from smugglers and 
terrorists. Here an offi cer and his canine 
partner Cango check the bottom of a 
truck leaving the Port of Miami-Dade.
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 Patrol 

 For generations, the “cop on the beat” has been considered the mainstay of policing. 
In fact, to most people, the omnipresent force of offi cers dispersed throughout a 
community, in uniform, armed, and on call 24 hours a day, is policing. Whether 
offi cers are on foot, in cars, or on bicycles,  patrol  remains basic to police work. 
    Policing city streets entails a variety of tasks. Some of these are mundane, oth-
ers are somewhat routine and boring, and a few can be dangerous. Patrol work 
includes such a wide spectrum of activities that it defi es any specifi c description. It 
could involve dog catching, administering fi rst aid, breaking up family fi ghts, pursu-
ing a fl eeing felon, directing traffi c, investigating a crime scene, calming a lost child, 
or writing a parking ticket. Whatever the tasks might include, the patrol force is the 
foundation of the police department and its largest operating unit. In cities and 
towns, along highways and in rural areas, uniformed patrol personnel perform all 
the major functions of modern law enforcement.  

 Functions of Police Patrol   Police patrols have fi ve specifi c functions: (1) to 
protect public safety, (2) to enforce the law, (3) to control traffi c, (4) to conduct 
criminal investigations, and (5) to interpret the law. 14  In their role as  protectors,  
patrols promote and preserve the public order, resolve confl icts, and respond to 

historical perspectives on criminal justice EXHIBIT 7.3

L’Arma dei Carabinieri

L’Arma dei Carabinieri (the Carabinieri Corps) is not only Italy’s most 

elite law enforcement agency but its most respected as well. In fact, 

it has often been said that if you asked Italian citizens to make a list of 

all the things that stand for freedom in their lives, the Carabinieri would 

be at or near the top.

 Originally known as Carabinieri Reali (the Royal Carabinieri), the 

agency was established in 1814 as a corps of both mounted and foot 

soldiers rigorously selected for their 

distinguished good conduct and their 

devotion to protecting the people of It-

aly. The new corps, created to perform 

both military and civilian functions, was 

called “Carabinieri” not only to avoid 

any comparisons with the former na-

poleonic Gendarmerie but primarily 

because—like all elite forces in the 

early nineteenth century—its mem-

bers were equipped with carbines.

 The Carabinieri Corps engaged in 

armed military actions from its very 

inception. It was especially active dur-

ing World War I on numerous battle 

fronts, and in World War II its mem-

bers were engaged in Russia, the 

Balkans, and the African deserts. The 

modern Carabinieri continues to be a 

military organization, but much of its 

work is in the area of civilian crime fi ghting, focusing on organized 

crime, drug traffi cking, and policing both urban and rural Italy. For 

visitors to Italy, the Carabinieri’s presence is unmistakable with its 

colorful uniforms, its high-speed Alfa Romeo sedans, and its mobile 

police stations in the major city squares.

The Carabinieri, patrolling the canals of twenty-fi rst-century Venice.
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requests for defensive service. Patrol  enforcement  duties include both the preservation 
of constitutional guarantees and the enforcement of legal statutes. The  traffi c control  
functions of patrol involve enforcing the motor vehicle and traffi c laws and handling 
accidents and disasters. As  investigators,  police offi cers on patrol conduct prelimi-
nary examinations of complaints of criminal acts, gather physical evidence, and 
interview witnesses. During such investigations they may also uncover evidence, 
identify and apprehend suspects, and recover stolen property. Finally, patrol offi cers 
have  quasi-judicial functions,  making the fi rst judgment as to whether a law has been 
violated. It is here that the discretionary aspects of policing begin to surface. In 
such circumstances police may choose to arrest or take no action, or they may 
advise, instruct, or warn.   

 Motorized versus Foot Patrols   Traditionally, prevention and suppression of 
crime was regarded as the mission of police patrols. For a century or more this 
interpretation of duties was accepted by the police, public offi cials, and the general 
public. As an outgrowth of the early watch system, the fi rst formal police patrols 
were on foot, and the cop on the beat became the symbol of policing in America. 
But as early as the 1930s, well before the automobile had fully become part of the 
American way of life, foot patrols were beginning to vanish. 15  By the 1960s, their 
effi ciency was being called into question. Foot patrols were deemed geographically 
restrictive and wasteful of personnel. Close supervision of offi cers had proved dif-
fi cult, and without immediate transportation, foot patrols could not be deployed 
quickly to locations where their services might be needed. 16  Moreover, the Interna-
tional Association of Chiefs of Police strongly advocated a conspicuous patrol that 
would convey a sense of police omnipresence. It believed that this could best be 
achieved using a highly mobile force of one-person cars:

  The more men and more cars that are visible on the streets, the greater is the poten-
tial for preventing a crime. A heavy blanket of conspicuous patrol at all times and in 
all parts of the city tends to suppress violations of the law.  The most economical man-
ner of providing this heavy blanket of patrol is by using one-man cars when and where they 
are feasible.  17    

  Thus, beginning in the 1970s, police offi cers on foot patrol were seen less often, 
and one-person motor patrols became more common. However, because of the 
resulting lack of contact between police and citizens, the trend has been toward 
putting the cop back on the beat. 18  Furthermore, studies have demonstrated that 
foot patrols reduce citizen fear, increase citizen satisfaction, and improve the attitude 
and job satisfaction of police offi cers. In addition, foot patrols show some potential 
for reducing calls for service. 19  By the beginning of the twenty-fi rst century, foot 
patrols had reappeared in most jurisdictions. In fact, in 59 percent of local police 
departments, including more than 75 percent of those serving 250,000 or more 
residents, foot patrol is used routinely. In addition, in 38 percent of departments, 
bicycle patrols are used on a regular basis. 20  

   The Kansas City Experiment   Whether police are deployed singly or in 
teams, in vehicles or on foot, the essential value of police patrol in the prevention 
and suppression of crime has been called into question. In a study known as the 
“Kansas City experiment,” three different levels of preventive patrol were compared. 
Fifteen police beats were divided into fi ve matched groups of similar beats. One beat 
in each group was randomly selected for each of three levels of patrol: normal, pro-
active, and reactive.  Normal  patrol involved a single car cruising the streets when not 
responding to calls; the  proactive  patrol strategy involved increasing the level of 
preventive patrol and police visibility by doubling or tripling the number of cruising 
cars; and  reactive  patrol was characterized by the virtual elimination of cruising cars, 
with police entering the designated areas only in response to specifi c requests. At 
the conclusion of the study, no signifi cant differences were found in any of the 
areas—regardless of the level of patrol—in the amount of crime offi cially reported 

It works about 90 percent of the time.

—lancaster, south carolina, 

police officer, on fooling 

a drug suspect to give up 

by mimicking a ferocious 

barking dog

The Kansas City Experiment

Kansas City is a large, rambling city in 
which police presence per square mile 
is very low. Would the study have 
shown the same effect had it been con-
ducted in a place in which police beats 
were small and police presence per 
square mile was higher? I’m not sure, 
but I suspect that people notice more 
when cops are taken off half-square-
mile radio car beats than when they are 
taken off 20-square-mile beats.

—james j. fyfe



 chapter 7 enforcing the law and keeping the peace 181

to the police or in victim surveys, observed criminal activity, citizen fear of crime, 
or citizen satisfaction with police. 21  In effect, the Kansas City experiment suggested 
that police patrol was not deterring crime.    

 Detective Work 

 Although patrol units conduct preliminary investigations of criminal acts, most 
sustained investigations are assigned to a police department’s detective force, which 
specializes in apprehending offenders. Detective-level policing, or  detective work,  
includes the following responsibilities: (1) identifi cation, location, and apprehen-
sion of criminal offenders; (2) collection and preservation of physical evidence; 
(3) location and interviewing of witnesses; and (4) recovery and return of stolen 
property. In addition, detective duties may occasionally involve some of the law 
enforcement functions of patrol units, such as responding to the dispatch of a 
“burglary in progress.” 
    In small police departments, detective functions are often carried out by mem-
bers of the patrol force, or there may be a single detective generalist who handles 
all or most of the criminal investigations. In larger departments, however, there are 
not only detective squads but also special investigative units that focus only on 
homicides, robberies, burglaries, or rape. Typically, a detective unit will handle the 
investigation of all crimes that occur in its geographically assigned area; not all 
homicides or robberies or burglaries would necessarily be assigned to detectives from 
one of the specialized units. However, if the nature and method of the offense sug-
gest a link to similar crimes in other areas, or if the crime might have political 
repercussions, the specialized unit would become involved in the case. 
    In cities and metropolitan areas where crime rates are high, there may be numer-
ous and sometimes exotic-sounding detective units whose concerns are narrowly 
focused. Miami, Florida, for example, has its TOMCATS (Tactical Operations 
Multi-agency Cargo Anti-Theft Squad), a 36-member team targeting cargo theft 
rings. Special detective sections and teams may also be organized for specifi c crimes 
or investigations.  

 Effectiveness   Media portrayals of detectives suggest that they spend much of 
their time pursuing criminal offenders and that their efforts at detection are quite 
successful. But in reality this is not the case. As former police administrator Herman 
Goldstein points out in  Policing a Free Society:  

 Part of the mystique of detective operations is the impression that a detective has 
diffi cult-to-come-by qualifi cations and skills; that investigating crime is a real science; 
that a detective does much more important work than other police offi cers; that all 
detective work is exciting; that a good detective can solve any crime. It borders on 
heresy to point out that, in fact, much of what detectives do consists of very routine 
and rather elementary chores, including much paper processing; that a good deal of 
their work is not only not exciting, it is downright boring; that the situations they 
confront are often less challenging and less demanding than those handled by patrol-
ling police offi cers; that it is arguable whether special skills and knowledge are required 
for detective work; that a considerable amount of detective work is actually undertaken 
on a hit-or-miss basis; and that the capacity of detectives to solve crimes is greatly 
exaggerated. 22     

   In fact, a relatively low proportion of arrests results from detective work. 23  
Detectives generally receive cases in the form of reports written by patrol offi cers. 
Although practically all serious offenses are investigated by detectives in one way 
or another, such crimes are extremely diffi cult (and often impossible) to solve. In 
most robberies, burglaries, and thefts—which account for the majority of the FBI 
Crime Index offenses—physical evidence that can be subjected to any kind of seri-
ous analysis is rarely found. Moreover, if witnesses to a crime are available, many 
are unwilling to cooperate, or their descriptions of the offender are so vague that 
they are of little value to an investigator. Even victims typically are uncertain about 

famous criminals
Son of Sam

Hello from the gutters . . . I am Son 
of Sam

—david berkowitz, 1976

From July 1976 through most of the follow-

ing year, David Berkowitz terrorized the 

more than 12 million residents of the New 

York metropolitan area. Born on June 1, 

1953, Berkowitz was phobic as a child and 

psychotic as an adult. He lived in a world of 

fantasy, and boasted of strength and sexual 

conquests that never indeed existed. By 

age 21, his fantasies evolved into demons 

that lurked in his mind and told him to kill.

On Christmas Eve 1975, Berkowitz com-

mitted his fi rst act of violence with the stab-

bing of two women. Six months later he 

struck again, this time with a .44 caliber 

revolver, and by July 1977 he had fi red his 

weapon a total of 32 times, killing six of his 

victims and wounding another seven.

On April 17, 1977, the situation be-

came even more sinister. After killing two 

more of his victims, he left a note in the 

street that made him the centerpiece of 

thousands of headlines around the world: 

“I am Son of Sam.”

Berkowitz was arrested a few months 

later, convicted of multiple charges, and is 

currently serving a sentence of 365 years in 

New York’s infamous Attica Prison. ❚
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the facts of the case. Only in those few instances where positive information can 
be found at the scene of a crime, or when victims or witnesses can provide sub-
stantial information to an investigating detective, are crimes likely to be solved. As 
a result, detectives engage in a screening process when they make decisions as to 
which crimes to investigate. 24    

 Evaluation of Detectives   Detectives are evaluated on a variety of criteria, 
including their success in solving major cases, their ability to keep up with paper-
work, their skill at handling special types of cases, their capacity to refl ect a positive 
and professional image, and, most important, the number of felony arrests they 
make during the course of a year and the “clearance rate” for specifi c crimes. A 
crime is “cleared” when a suspect has been taken into custody; the  clearance rate  
refers to the proportion of crimes that result in arrest. Thus, detectives generally 
choose to investigate seriously and intensively only those crimes that are most likely 
to be cleared. It is for this reason that clearance rates for homicide, aggravated 
assault, and forcible rape are relatively high. A large proportion of these offenses 
occurs as the result of personal quarrels, and the victims and offenders often are at 
least minimally acquainted. Thus, in many cases victims or members of their fam-
ilies can provide detectives with the identity of the offender or with leads and clues 
that can result in a possible identifi cation. In contrast, clearance rates for robbery 
and burglary are quite low. 
  Since detective bureaus are under pressure to solve crimes, they also use a vari-
ety of mechanisms, sometimes illegitimate, to increase local clearance rates. Through 
the  multiple-clearance method,  a single arrest may ultimately clear numerous unsolved 
crimes. For example, if an individual is arrested for purse snatching, detectives may 
contact recent purse-snatch victims to see if they can identify the suspect in an effort 
to clear previous unsolved cases. But the multiple-clearance method can be abused. 
One Miami detective—a member of the  real  “Miami Vice”—related the following 
story to the author:

  It was a damn good  collar  [arrest]. The offi cer catches him climbing ass fi rst out of a 
kitchen window with a TV set under his arm. . . . He  bags  [arrests] him, and fi nds a 
 piece  [gun] in his back pocket, burglar’s tools in his raincoat, and three bags of heroin in 
his sock. . . . Now we know that this junkie burglar has been doing his thing up and 
down the coast all year, so we offer him a deal: “You help us and we’ll help you.” In the 
end, he  cops  [admits] to 20-odd burglaries so we can get them off the books, and we 
drop the gun charge and tell the prosecutor that he’s just some poor junkie stiff that 
cooperated and just needs a little help with his drug problem.   

  Unfounding and reclassifi cation are also reliable, although sometimes ille-
gitimate, methods of increasing clearance rates and getting the crime rate down. 25  
 Unfounding  is a formal declaration that certain crimes that were previously thought 
to have occurred never actually happened.  Reclassifi cation  is the reduction of cer-
tain crimes from felonies to misdemeanors. There are also “exceptional clear-
ances,” when some element beyond police control precludes taking the offender 
into custody, such as the death of a known but unapprehended criminal, a death-
bed confession, or the refusal of a victim to prosecute after the perpetrator has 
been identifi ed. 
      This is not to suggest that clearance rates are routinely manipulated. However, 
it is clear that different police agencies have different policies and practices in claim-
ing and calculating clearance rates—so much so, in fact, that clearance rates are very 
poor indicators of the effectiveness of a detective bureau. It is also important to note 
that detectives, who constitute less than 15 percent of the sworn offi cers in most 
well-managed departments, clear far fewer cases than the considerably larger number 
of offi cers assigned to patrol. Yet one should not become cynical about the actual 
value of detective work. The perseverance of many detectives can be impressive. And 
routine follow-up investigations often produce new information that can lead to the 
identity of a perpetrator. In addition, the public relations value of detective work is 

Police on jet ski patrol.

Solving Crimes
Police agencies clear or solve offenses 
when at least one person is arrested, 
charged, and turned over to the court 
for prosecution. National clearance rates 
in 2006 are shown below. Source: Uniform 
Crime Reports.

Murder

Aggravated
assault

Rape

Robbery

Larceny-theft

Burglary 

Motor
vehicle theft

0 10 20 30

Percent

40 50 60 70



 chapter 7 enforcing the law and keeping the peace 183

immeasurable. Victims who are treated sympathetically offer greater assistance to the 
police in the future, and detectives’ advice to victims plays an important role in 
preventing crime.    

 Specialized Police Units 

 In addition to the patrol and investigative aspects of police work, there are numer-
ous specialized approaches to crime control. For example, many large urban police 
departments have juvenile, or  youth, bureaus,  which use proactive strategies to prevent 
and deter delinquent behavior. These large departments also have specialized units 
for enforcing vice laws or gathering information about organized crime. 
    Less conventional is the use of police decoys and “blending”—two related types 
of undercover work. In  decoy operations,  nonuniformed offi cers in high-crime areas pose 
as potential victims—drunks, tourists, young women, the elderly, or the disabled—
in order to attract and apprehend street criminals. In  blending,  police offi cers pose as 
ordinary citizens, who are strategically placed in high-risk locations to observe and 
intervene should a crime occur.  

 Web Patrols   With the dramatic expansions in computer use and the explosive 
growth of the World Wide Web, Internet crime has proliferated and new varieties 
of criminals now stalk their victims in cyberspace. The more common crimes include 
e-mail fraud, trade-secret hacking, child pornography, pedophilia, and extortion and 
threats via e-mail. In 2005 the U.S. Department of Justice and the Computer Secu-
rity Institute estimated that fi nancial losses from computer crime were approaching 
$100 billion and that by 2010 they could exceed $1 trillion. 26  
  To address this growing threat, law enforcement agencies at the federal, state, 
and local levels have established Internet crime bureaus. Many of the new “cyber-
cops” are the younger offi cers who grew up with computers in their homes and 
who were adept at “hacking the Net” even before they began their careers in law 
enforcement. Others are specialists trained in computer science, and, importantly, 
still others are civilian volunteers who wish to “hack for a good cause.” The activ-
ities of the “cyber police” or “cyber sheriffs,” as they are often called, include decoy 
operations attempting to root out pedophiles and purveyors of child pornography, 
drug smugglers and arms merchants who sell contraband over the Net, and con 
artists engaging in all manner of fraud. Other cyber detectives specialize in hunt-
ing some of the more elite types of Internet criminals—the malicious hackers and 
virus writers. 27    

 SWAT Teams   The most controversial of the special approaches to crime control 
are elite police teams that use aggressive military procedures in exceptionally danger-
ous or potentially explosive situations. A forerunner of these groups was New York 
City’s Tactical Patrol Force (TPF), a fast-moving battalion made up of the very best 
police academy recruits and trained in mob control. During the 1960s and early 
1970s, the TPF swept into high-crime areas to hunt down muggers and robbers, 
often using a variety of decoy units. 28  
  Even more visible and controversial are commando-style police units known by 
such names as  SWAT  (Special Weapons and Tactics),  ERT  (Emergency Response 
Team), or  TNT  (Tactical Neutralization Team). SWAT teams, which are carefully 
chosen and trained in the use of weapons and strategic invasion tactics, are typically 
used in situations involving hostages, airplane hijackings, and prison riots. The fi rst 
of these police guerrilla units was the Philadelphia Police Department’s 100-man 
Special Weapons and Tactics squad, which was organized in 1964 in response to the 
growing number of bank robberies throughout the city. 29  SWAT teams were also 
created in other cities during the 1960s, generally in response to riots and similar 
disturbances. By the mid-1970s, SWAT teams had become popular among police 
agencies throughout the nation, with squads ranging in size from small two-person 

How Much Is $1 Trillion?
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teams in suburban and rural areas to large 160-member teams in densely populated 
metropolitan regions. 30  By the late 1990s, almost every large jurisdiction had some 
type of SWAT team. 31   
   The controversy over SWAT teams comes from the fact that a signifi cant num-
ber of these specialized tactical forces are regularly engaged in everyday police work. 
For example, a study by the Criminal Justice Research and Training Center found 
that 36 percent of the agencies surveyed used tactical units for routine patrol activ-
ities on a frequent basis. 32    

Policing New Orleans in the Wake of Hurricane Katrina

Special Operations Units in Local Police Departments

 PERCENT OF AGENCIES RESPONSIBLE FOR

 Tactical Search  Bomb/

Population Operations and Underwater Explosives

Served (SWAT) Rescue Recovery Disposal

All sizes 25% 21% 4% 3%

1,000,000 or more 100% 63% 56% 88%

500,000–999,999 97 49 44 87

250,000–499,999 100 29 27 76

100,000–249,999 93 26 17 42

50,000–99,999 86 19 16 18

25,000–49,999 68 20 8 6

10,000–24,999 43 19 6 3

2,500–9,999 20 20 2 1

Under 2,500 8 22 2 –

– = Less than 0.5%.

Source: Bureau of Justice Statistics.
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 Sting Operations and Drug Enforcement Units   In addition to the spe-
cialized police units already discussed,  sting operations  have also become a part of 
urban law enforcement in recent years. The typical sting involves using undercover 
methods to control large-scale theft. Police offi cers pose as purchasers of stolen goods 
(“fences”), setting up contact points and storefronts wired for sound and videotape. 
When a crime is observed or recorded, police move in and arrest the suspect. 
  Finally, almost every urban locale has one or more specialized  drug enforcement 
units.  These are organized to disrupt street-level drug dealing and/or cooperate with 
state and federal drug enforcement groups in investigating and apprehending upper-
level traffi cking organizations.      

 Community Policing  
 In recent years, American policing has seen the emergence of a new vocabulary 
and, to some extent, a new approach to policing. Generally referred to as  com-
munity policing,  this new approach is more a philosophy than a set of tactics and 
is best defi ned as a collaborative effort between the police and the community to 
identify the problems of crime and disorder and develop solutions within the com-
munity. At the heart of community policing is the idea that police should be more 
responsive and connected to the communities they serve, that policing is a broad 
problem-solving enterprise that includes much more than reactive law enforcement, 
and that offi cers on the street and in the community should have a major role in 
crime prevention. 33  
    Under community policing programs, offi cers are assigned to particular neigh-
borhoods. Some are encouraged to own a home in or near that neighborhood and 
work out of a local substation in order to develop a personal stake in the quality 
of life of their area. The offi cers patrol their areas, often on foot, “walking the 
beat” and listening to the concerns of residents. By building trust between police 
and citizens, community policing makes people feel safer. It also increases the 
likelihood that offi cers will receive information to help them enforce the law more 
effectively. 
    An important aspect of community policing is the recognition that much crime 
control is accomplished informally by the people in a neighborhood. When residents 
report suspicious activity to the police, leave their lights on to deter intruders, watch 
the houses of neighbors who are away, and make sure the local park has enough 
lighting, they are helping to prevent crime. Most street criminals avoid neighbor-
hoods where residents look out for one another and take care of their surroundings. 
As such, an important aspect of community policing is the fostering of cooperation 
between the crime prevention activities of citizens and those of the police. As noted 
in the 1996 report of the National Criminal Justice Commission: 

 Under community policing, residents must learn to identify and report not only crime 
but the precursors to crime. If they spot suspicious activity, they should notify the police. 
If they see vandalism, they should make sure it is repaired as soon as possible. In turn, 
the police department must relinquish some of its control over crime prevention to the 
community. Offi cers must become community advocates and serve as a link between 

residents and law enforcement agencies. 34        

      Community policing also requires police to analyze problems and develop solu-
tions. When a crime occurs, rather than simply disposing of the case, police try to 
fi nd out  why  it happened and what can be done to avoid it in the future. Central 
to problem-oriented policing is what political scientist James Q. Wilson referred 
to as the theory of “broken windows.” 35  Wilson argued that if the fi rst broken 
window in a building is not repaired, people who like breaking windows will assume 
that nobody cares about the building and will break more windows. Soon the build-
ing will have no windows at all. The sense of decay in the neighborhood will 
increase, social disorder will fl ourish, and law-abiding citizens will be afraid and 

The bureaucracy adds to the problems 
by rewarding cops for “turning 
numbers”—making arrests, not for 
solving problems. Then there are the 
dual diseases of brutality and corruption. 
Beat cops, for the most part, are on 
their own—historically a risky practice.

—journalist michael norman, 

on some of the dilemmas 

associated with community 

policing
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will hide indoors. Thus, a key task is to fi x the windows as quickly as possible. This 
action will have a ripple effect that will infl uence the quality of life throughout the 
neighborhood.         
    Community policing efforts are under way in many jurisdictions, but they 
face many obstacles. Not all police offi cers and administrators are ready to accept 
this new style of policing. Some feel that if it involves working with citizens, it 
is doomed to failure. Others believe that police already have far too many respon-
sibilities, and that adding the community policing dimension will make their tasks 
even more diffi cult. Still others feel that most offi cers are so committed to the 
traditional roles of fi ghting crime and keeping the peace that community policing 
would make them ineffective in performing their basic tasks. 36  Despite these 
criticisms, however, community policing is increasingly popular in many parts of 
the nation. 
   It has been argued that because of the events of September 11, 2001, the threat 
of terrorism will change the nature of policing. For example, as one police observer 
recently put it: 

 We are at the cusp of a silent, yet fundamental shift that will change the nature of 
public safety. The new policing model will emphasize tactical methods, technology, 
and alternative service providers, such as security personnel. It will replace the “com-
munity policing” model. . . . With the threat of terrorism, this model will become 
unsustainable. 37    

   Changes are already being observed in that agencies throughout the United 
States are shifting scores of resources to the prevention of terrorism. 38  In fact, in 
most jurisdictions, special attention is being given to power plants, bridges, interstate 
highways, international airports, convention centers, train and bus stations, tall build-
ings, shopping malls, amusement parks, public transit, and anywhere else that people 
congregate. And because of the special vulnerability of river ports and sea ports, 
specialized forms of harbor policing have emerged (see  Exhibit 7.4 ).    

 Women in Policing  
 In the majority of jurisdictions in the United States, legislation has mandated that 
male and female police offi cers have the same professional opportunities. State and 
local codes require that the hiring of police recruits be based on physical standards 
and competitive examinations that are designed to be nondiscriminatory; that all 
recruits receive the same training and that all offi cers have the same legal authority; 
that promotions are awarded on merit as decided by competitive procedures to deter-
mine professional knowledge and decision-making abilities; and that equal positions 
rate equal pay regardless of the offi cer’s gender. However, this was not always the 
case, and even now, at the beginning of a new millennium, gender bias in policing 
remains a problem. 

    The Emergence of Women Police 

 At the beginning of the twentieth century, many women could be found in the ranks 
of policing. However, they were not “police offi cers.” Rather, they were employed in 
police departments as welfare and social workers; clerks and secretaries; or “police 
sisters,” who helped offi cers and detectives with their paperwork and other mundane 
activities. Also common were “police matrons,” who had limited authority with duties 
restricted to such tasks as searching female prisoners and inspecting nightclubs for 
delinquent girls. 39  
    In 1910, a Los Angeles woman by the name of Alice Stebbins Wells became 
the fi rst woman in the United States to hold the rank of “police offi cer.” She worked 
as a plainclothes offi cer with the Los Angeles Police Department, and like her male 
counterparts, she had arrest powers. 40  But despite this breakthrough by Offi cer 

Alice Stebbins Wells of the Los Angeles 
Police Department (circa 1912), one of the 
fi rst women police offi cers in the world.

Police offi cers on bicycles stop to talk with 
potential witnesses in a park, a form of 
community policing.
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LAW & CRIMINAL JUSTICE EXHIBIT 7.4

Harbor Policing and Terrorism

Coast to coast, local and federal agencies are teaming up to protect 

U.S. ports and harbors with the aim of preventing terrorist attacks.

 Harbor patrols that used to focus mainly on safety violations now 

vigilantly focus on suspicious people and activity. Those on harbor duty 

have been instructed to take extra precaution with individuals taking 

photos, notes, or sketches or loitering near ships, bridges, and water-

side areas. They also watch for vessels circling around pilings or 

bridges or lurking around commercial passenger vessels. Lights fl ash-

ing between ships and the shore, crew members throwing or recover-

ing items from the water, and divers near docks and bridges are also 

red fl ags to the patrol force.

 In Boston, the Coast Guard, along with state, environmental, and 

police marine units, patrols that city’s harbor 24 hours a day in 8-hour 

shifts. A good portion of the 900 ships that dock in Boston every year 

are now boarded before they enter the harbor, and customs and im-

migration as well as the state police check documents and manifests. 

Police helicopters skim the rooftops of harborside buildings, patrol cars 

cruise along the waterfront, and police divers check dock pilings for 

explosives or other signs of sabotage.

 New York City’s harbor patrol works in 12-hour shifts, equipped 

with machine guns and night vision binoculars to scan the approxi-

mately 150 square miles of city waterways. The fl eet of 27 boats pa-

trols approximately 60 security-sensitive areas around the city. Con-

sidering that the city was the site of the deadliest terrorist attack on 

U.S. soil and that video footage of the Brooklyn Bridge was uncovered 

in a cave in Afghanistan, harbor law enforcement remains on height-

ened alert around the clock.

 In Miami, the Blue Lightning Strike Force was breathed new life 

after 9/11 in order to better secure one of the busiest ports in the 

country. The program, created in 1984 to catch drug smugglers, uses 

federal money to pay local law enforcement to help out with port se-

curity. The force does everything from running background checks on 

drivers who run cargo from the port to inspecting cargo containers. 

Likewise, Operation Turbulent Trident involves the divers of several 

police agencies in southern Florida in its search for narcotics, explo-

sives, and weapons. The unit relies on intelligence gathered by the FBI, 

Drug Enforcement Administration, and other foreign sources to spe-

cifi cally target high-priority vessels. Further up the Miami River, surveil-

lance cameras equipped with biometric face-recognition software 

may soon scan the individuals and vessels that come to unload their 

wares at river docks, providing 24-hour security to the river that fl ows 

through the heart of downtown.

 New Orleans’ harbor police now hold annual terrorism meetings 

with representatives from the U.S. attorney’s offi ce, the FBI, the 

Coast Guard, and other military branches to brainstorm and share 

ideas on the logistics of waterfront protection. The city has bolstered 

efforts to more carefully review foreign freighters before they embark 

up the Mississippi River, as well as conduct more searches onboard 

vessels, install new security fences around the shipping terminal, 

and heighten the screening of individuals visiting the docks. The 60-

member Harbor Police Department patrols the docks 24 hours a day, 

and the city recently launched the Louisiana River Watch Program, 

the aquatic equivalent of a neighborhood watch program, which en-

courages people to keep a lookout for suspicious activity on the 

waterways.

 On the West Coast, San Diego Bay is monitored by a joint effort be-

tween the Coast Guard, the U.S. Navy, and the Harbor Police. Personnel 

from all agencies staff the Joint Harbor Operations Center and monitor 

surveillance information from 35 cameras at two cargo terminals, a 

cruise ship terminal, and several boat launches. In addition, the navy 

utilizes an underwater swimmer detection system, long-range radar, and 

heat-sensing technologies. Local police departments are connected to 

the operations through computer and image monitors.

 In San Francisco Bay, obvious machine guns have recently been 

mounted on new patrol boats to protect the 26 miles of Alameda 

County coastline. The county sheriff lobbied for the fi repower for extra 

protection of the waterways, which are home to the Port of Oakland, 

one of the busiest container ports in the country. Even if the machine 

guns weren’t loaded and offi cers were not yet fully trained on how to 

fi re them when they were fi rst installed, it’s yet another example of 

the innovative strides being made all across the country to keep our 

waterways safe from acts of terrorism.

Sources: Jules Crittenden, “Vigilance: Holiday Puts Spotlight on Harbor Security,” Boston 

Herald, June 30, 2002, 1; Keith Darce, “Port Still Vulnerable, Its Chief Says; New Program 
Aims to Spot River Terrorists,” New Orleans Times-Picayune, November 20, 2002, 
Money: 1; Cassio Furtado, “Ensuring Safe Harbor: Divers Search Ships Arriving in S. 
Florida,” Miami Herald, December 14, 2002, B1; Corey Kilgannon, “A Nation at War: 
Harbor Patrol; On the Water in Wartime, an Eerily Calm View,” The New York Times, 
March 21, 2003, B10; Boating Magazine, June 2006, 22.
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Wells, the movement of women in policing was slow. By the end of the 1920s there 
were fewer than 500 women police offi cers throughout the country. Furthermore, 
well into the second half of the twentieth century women offi cers were biased by 
separate criteria for selection and limited opportunities for advancement. In addition, 
most were given either menial or gender-biased tasks.             

 The Equal Opportunity Movement for Women in Policing 

 Opportunities for women in policing began to expand with the passage of the Civil 
Rights Act of 1964 and the Equal Employment Opportunity Act of 1972. Title VII 
of the Civil Rights Act “prohibits discrimination on the basis of race, religion, creed, 
color, sex, or national origin with regard to hiring, compensation, terms, conditions, 
and privileges of employment.” Title VII also holds that gender  may  be used as an 
excuse not to hire if an employer can prove that it is a “bona fi de occupational 
qualifi cation” for the position (such as body cavity searches of male prisoners only 
by male correctional offi cers). However, the wording of Title VII does not mean 
that an employer can refuse to hire a woman because of assumptions about the 
comparative employment characteristics of women in general (for example, that they 
are not as strong as men) or because of gender stereotypes (for example, that women 
are less capable of aggressive tactics than men). 
    Pursuant to the intent of Title VII, state and federal court decisions helped 
considerably in the movement for equal employment opportunities, not only for 
women in general but for women police offi cers in particular. A leading case in this 
regard was  Griggs  v.  Duke Power Co.,  41  decided by the U.S. Supreme Court in 1971. 
In  Griggs,  the Court held that if job qualifi cations disproportionately excluded a 
group or class, the burden falls on the employer to prove that the requirements are 
“bona fi de occupational qualifi cations” and that no other selection mechanisms can 
be substituted. As such, a plaintiff was not required to prove that the employer 
intended to discriminate. 
    In the wake of  Griggs,  numerous other court decisions during the 1970s and 
1980s signifi cantly altered the role of women in policing in fi ve crucial areas: (1) sex-
segregated jobs, (2) minimum height and weight requirements, (3) strength or phys-
ical fi tness tests and requirements, (4) oral interviews and written examinations, and 
(5) blatant gender discrimination. Perhaps the most important case in this regard 

Women and policing in Austin, Texas.
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was  Blake  v.  Los Angeles,  42  decided by a U.S. court of appeals in 1979. At the time 
that Offi cer Fanchon Blake and several other women offi cers had fi led their class 
action lawsuit in 1973 against the Los Angeles Police Department, women and men 
had separate designations: “policewoman” and “policeman,” and policewomen could 
be neither assigned to patrol work nor promoted beyond the rank of sergeant. The 
court of appeals held that the “Los Angeles Police Department’s use of a dual-
classifi cation system barring women from police patrol work and from promotions 
above the rank of sergeant (1) neither complied with the requirements of Title VII 
of the Civil Rights Act nor could be justifi ed on grounds of business necessity, and 
(2) was not substantially related to the achievement of an important governmental 
objective.” Along with the impermissible sex segregation that resulted from this 
decision, the minimum height requirement of the Los Angeles Police Department 
was held to be improper because the department could not offer proof that such a 
requirement was “signifi cantly correlated with minimal use of force so as to justify 
height as a business necessity.” 
     Griggs, Blake,  and numerous other cases brought by women against police 
departments in the United States resulted in the implementation of affi rmative 
action policies in many police agencies. As a result, by the 1980s, the number of 
women in policing fi nally began to expand. 43     

              The Current Status of Women in Policing 

 Studies of women offi cers have examined their academy performance, capabilities 
for patrol work, physical training, responses in hazardous situations, and handling 
of violent confrontations. Virtually all of this research has concluded that women do 
indeed have such capability. 44  Nevertheless, it would appear that women entering 
police work continue to encounter numerous diffi culties, primarily as a result of the 
negative attitudes of male offi cers and supervisory staff. Specifi cally, male offi cers 
expect that women will fail; they doubt that women can equal men in most job 
skills; they do not consider women as doing “real” police work; and they perpetuate 
myths about women’s emotional fi tness for being “on the job.” 
    Consequently, although women represent a signifi cant number of the police 
offi cers in the United States, few have been fully accepted into the police subculture. 
According to the  Uniform Crime Reports,  across the nation only 11.8 percent of 
sworn law enforcement offi cers are women. Breaking down the proportion by juris-
diction type, in urban areas 11.3 percent of offi cers are women; in metropolitan 
counties 13.4 percent are women; and in rural jurisdictions only 7.6 percent of offi -
cers are women. 45  In addition, a survey by the National Center for Women and 
Policing (NCWP) 46  found that:  

  •   More than half (55.9%) of large police agencies had no women offi cers in top-
command positions.  

  •   The majority of these large agencies (87.9%) reported that no minority women 
held high-ranking positions.  

  •   Among small and rural agencies, 97.4 percent reported no women offi cers in 
high-ranking positions and only 1 out of the 235 agencies surveyed reported a 
minority woman in a high-ranking position.  

  •   Minority women accounted for only 1.2 percent of all law enforcement positions 
in small and rural agencies.  

  •   Overall, women law enforcement professionals disproportionately represented 
the lowest ranks in both large and small agencies.   

    Furthermore, the NCWP study documented that the sexual harassment of 
women offi cers was common, as were instances of intimidation and discrimination. 
Moreover, widespread bias in police hiring, selection practices, and recruitment 
policies has prevented the number of women offi cers from expanding. In fact, in 
many agencies, the pace of increase in hiring women offi cers has stalled or is in 
decline. Women’s representation in policing has increased so slowly over the years 

100

80

60

40

20

0

P
er

ce
nt

1990 1993 1997 2000 20052002 2006

Men Women

Women as Percentage of Sworn 
Law Enforcement Offi cers at 
Largest Agencies, 1990–2006
Source: Bureau of Justice Statistics.



190 part 2 the police

that it may never reach the level of men. The reasons cited for this discrepancy 
include recruitment policies that favor men, the support for outdated models of 
policing that reward aggressive behavior, and the large numbers of women offi cers 
who are driven from their jobs as the result of unrelenting abuse.     

 Police Discretion and 
Selective Law Enforcement  

 Among the major tasks of police is enforcement of laws that protect people and 
property. In performing this task, police have the power to make arrests—offi cial 
accusations of law violation. This requires that they interpret the law. On the basis 
of their knowledge of the criminal codes, they must make immediate judgments as 
to whether a law has been broken, whether to make an arrest, and whether to use 
force in doing so. These decisions tend to be exceedingly complex, especially because 
laws cannot take into account the specifi c circumstances surrounding every police 
confrontation. Moreover, not all laws can be fully enforced, and most police offi cers, 
who have minimal if any legal training, are not equipped to deal with the intricacies 
of law. Therefore, police must exercise a great deal of discretion in deciding what 
constitutes a violation of the law, which laws to enforce, and how and when to 
enforce them. 
    It is diffi cult to defi ne  police discretion  in a single phrase or sentence, for 
the term has come to mean different things to different people. In the broadest 
sense, discretion exists whenever a police offi cer or agency is free to choose among 
various alternatives—to enforce the law and to do so selectively, to use force, to 
deal differently with some citizens than with others, to provide or not provide 
certain services, to train recruits in certain ways, to discipline offi cers differently, 
and to organize and deploy resources in a variety of forms. However, most discus-
sions of police discretion focus on offi cers’ decisions about when and how to 
enforce the law. 
    By and large, the idea of “police discretion” is paradoxical, since it appears to 
fl out legal demands. In most jurisdictions police offi cers are charged with the enforce-
ment of laws— all  laws! Yet discretion, or selective enforcement, is necessary because 
of limited police resources, the ambiguity and breadth of criminal statutes, the infor-
mal expectations of legislatures, and the often confl icting demands of the public. 
The potential for discretion exists whenever an offi cer is free to choose from two or 
more interpretations of the events reported, inferred, or otherwise observed in any 
police-civilian encounter.           

    Situations Requiring Discretion 

 Studies of actual police practices demonstrate not only that discretion is widespread 
but also that it occurs in many different kinds of situations. On the basis of exten-
sive fi eld observations of police practices, sociologist Wayne R. LaFave identifi ed 
many of the reasons for this situation. According to LaFave, police use of discretion 
most frequently occurs in three specifi c types of circumstances: (1) those in which 
the conduct in question is clearly illegal but police believe full enforcement was never 
intended; (2) those in which the act of enforcing the law would place unreasonable 
constraints on a police agency’s time, personnel, and/or fi nancial resources; and 
(3) those in which an arrest should technically be made but certain aspects of the 
situation make it impractical to carry out the arrest. 47  
    In the fi rst type of situation, the conduct in question is undoubtedly illegal, but 
there is some speculation about the intentions of legislators regarding its enforce-
ment. This can occur when the laws are ambiguous or vague, as is often the case 
with statutes aimed at nuisance behavior like vagrancy and loitering. In some cases, 
criminal statutes are directed at a wide range of activities in order to reduce “loop-
hole” opportunities for criminal entrepreneurs (for example, laws that prohibit not 

Law enforcement people are the 
standard—and the victims—of the 
unappreciated imperative. Day in, day 
out, they deal with misfi ts, liars, drunks, 
and head bangers. Their only reward is 
low pay, bad hours, and a fi restorm of 
criticism if they make a mistake. If 
you’re a bureaucrat and screw up, you 
get a private memo from the depart-
ment head. If you’re a cop and screw 
up, you get headlines. As a result, law 
enforcement people are usually a lot 
more effi cient and professional at their 
jobs than professionals in other fi elds. 
But they also develop a myopic under-
siege view of the world. They trust no 
one—why should they?

—mystery writer

randy wayne white

The policeman on post is in all truth the 
court of fi rst instance; he is a de facto 
judge just as truly as any ermined mag-
istrate, and a wise patrolman can be 
guide, philosopher, and friend as he car-
ries on his daily, hourly court.

—arthur woods, former 

commissioner, new york city 

police department
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only large-scale organized gambling but friendly poker games as well). Police may 
also use discretion when the law appears to be intended as an expression of a moral 
standard and/or when the law appears to be antiquated (as in the case of “blue laws” 
regulating the sale and consumption of alcoholic beverages). 
    In the second type of situation, full enforcement of the law would be problem-
atic because it would require too great an investment of personnel, time, and fi nan-
cial resources. This can occur when the offense is trivial, such as puffi ng on a ciga-
rette in a smoke-free building, or when the illegal activity is an acceptable behavior 
for members of a particular group, such as the use of peyote in religious ceremonies 
among some Native American groups. Discretion might also come into play when 
the victim refuses to bring a complaint or when the victim is party to the offense—
for instance, a massage parlor client who complains of being  rolled  (robbed) by a 
prostitute. 
    In the third type of situation, an arrest would be technically correct but special 
circumstances create the potential for discretion. For instance, in some situations 
an arrest is inappropriate or ineffective (as in the case of skid row drunks) or may 
damage public support for the police (for example, crackdowns on gambling). 
Sometimes an arrest might subvert long-range enforcement goals (as when an offi -
cer arrests an informant). At other times, an arrest may cause undue harm to the 
offender. Police often use discretion, for example, when fi rst-time offenders are 
minors and have good reputations in the community.   

 Full versus Selective Enforcement 

 Although police discretion is a controversial issue, the need for selective law 
enforcement cannot be denied.  Full enforcement  of the law would require an 
investigation of every disturbing event and every complaint and vigorous enforce-
ment of each and every statute on the books—from homicide, robbery, and assault 
to spitting on the sidewalk or littering in the street. Full enforcement would mean 
arresting an elderly couple for gambling at an illegal bingo game, arresting a 
neighbor for not having his dog licensed, or perhaps even arresting a married 

A park police offi cer on horseback and uniformed Secret Service 
agents give directions to a tourist outside the White House. A Justice 
Department survey examining the way the public interacts with 
police found that one in fi ve Americans makes some kind of contact 
with law enforcement offi cers each year, mostly to report a crime, ask 
for help, or offer assistance.
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couple if it became known that they engage in oral sex (which is illegal in some 
jurisdictions). 
    Full enforcement, of course, is impossible and undesirable. It establishes man-
dates that exceed the capabilities and resources of police agencies and the criminal 
justice system as a whole. It places demands on police offi cers that exceed their 
conceptions of justice and fairness. And it goes beyond the public’s conception of 
the judicious use of police power. Thus, police departments and offi cers are forced 
to be selective, under-enforcing some laws and not enforcing others at all, depend-
ing on the situation. However, there are few clear-cut policies to guide these choices, 
and therein lies the problem. The very nature of police discretion creates situations 
in which good judgment suggests that enforcement should be initiated,  but it is not,  
and others in which enforcement should not occur,  but it does.     

        Factors in the Decision to Arrest 

 Studies of police discretion have demonstrated that the most signifi cant factor in 
the decision to arrest is the seriousness of the offense committed. This is supple-
mented by other information such as the offender’s mental state, criminal record 
(when it is known to the arresting offi cer), whether weapons were involved, the 
availability of the complainant, and the amount of danger involved. 48  In addition 
to these seemingly objective criteria, other factors come into play as well. What 
many police view as “safe” arrests often involve individuals who lack the power, 
resources, or social position to cause trouble for the offi cer. The social position of 
the complainant is also a matter of concern. In addition, a variety of studies have 
documented that police use their discretionary power of arrest more often when 
the suspect shows disrespect. 
    A classic study by Irving Piliavin and Scott Briar, “Police Encounters with Juve-
niles,” provides a particularly useful perspective on these aspects of discretion and 
differential law enforcement. 49  The researchers found that, with the exception of 
offenders who had committed serious crimes or were already wanted by the author-
ities, the disposition of juvenile cases depended largely on how the offi cer evaluated 
the youth’s character. Such evaluations and decisions were typically limited to the 
information gathered by police during their actual encounters with juveniles. Piliavin 
and Briar found that this had serious implications both for the accused and for the 
justice system as a whole. When police offi cers believed that a youth’s demeanor, 
race, or style of dress were good indicators of future behavior, arrests became totally 
discriminatory—the youths who were arrested were those who typically did not fi t 
the offi cer’s idea of normalcy. Demeanor, however, does not always enter into the 
decision to arrest. In fact, some studies suggest that displays of hostility toward police 
do not necessarily increase the likelihood of arrest. 50  The 1994 slaying of Nicole 
Brown Simpson, the former wife of O. J. Simpson, sparked considerable debate 
among criminal justice scholars, politicians, women’s rights organizations, and the 
general public about the nature and extent of police discretion and its relationship 
to domestic violence (see  Exhibit 7.5 ). Nicole Simpson had called the police several 
times—both during her marriage and after her divorce—complaining of abuse, but 
they had declined to make an arrest.   

 Command Discretion 

 A different level of police discretion involves departmental objectives, enforcement 
policies, the deployment of personnel and resources, budget expenditures, and the 
organizational structure of police units. Known as  command discretion,  it is implicit 
in the very structure and organization of a police force. It tends to be less problem-
atic than other types of discretion since it provides at least some uniform guidelines 
for street-level decision making. 51  Examples of command discretion might involve 
orders to “clear the streets of all prostitutes” or, conversely, to “look the other way” 
when observing the smoking of marijuana at rock concerts. 

Population
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African Americans in U.S. Policing
The racial mix of the population is not 
refl ected in the police forces of the 
nation’s top-fi ve cities.
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Gender Perspectives on Crime and Justice  EXHIBIT 7.5

Domestic Violence and Police Discretion

Current data indicate that 1,400 women are killed each year by their 

husbands, ex-husbands, or boyfriends. In addition, some 2 million women 

annually, or an average of one every 16 seconds, are beaten. In fact, the 

U.S. surgeon general has listed abuse by husbands and partners as the 

leading cause of injury to women between the ages of 15 and 44.

 Police response to domestic abuse has been ambivalent at best. 

An Ohio study suggested that 67 percent of domestic abuse incidents 

reported to police do not result in offi cial action. Of the 25 percent in 

which criminal complaints were initiated, only 16 percent resulted in 

arrest. Even in jurisdictions that mandate arrests for domestic abuse, 

police are hesitant to take an offender into custody. New York City, for 

example, has had a mandatory arrest law in effect since 1979, but a 

recent study found that offi cial reports were fi led in only 30 percent of 

the city’s 200,000 annual calls and arrests were made in only 7 per-

cent of the cases.

 There appear to be a number of factors infl uencing policy discre-

tion in domestic abuse situations. Most notably are the historic 

legality of domestic abuse and the often ambiguous character of 

domestic circumstances. The phrase “rule of thumb,” for example, 

dates back to English common law and held that a man could strike 

his wife with a stick if it were no wider than his thumb. The legality 

of wife beating was formally established in an 1824 Mississippi Su-

preme Court decision that codifi ed a version of the rule of thumb 

from English common law. Since then, police, legislators, judges, 

prosecutors, offenders, and even victims have been reluctant to 

view such behavior as illegal. As a result, many police respond to 

domestic calls by simply talking to the participants and allowing 

them to “work it out on their own.” A survey of police attitudes to-

ward domestic abuse found that only 28.7 percent of offi cers sur-

veyed believed that offenders should be criminally charged. The 

majority—73 percent—suggested that the best course of action 

should be to refer the case to counseling. In addition, formal police 

action has often been inhibited by victims, many of whom are unwill-

ing to initiate formal charges against their abusers for a variety of 

reasons—feelings of shame or humiliation, confusion, or fear of 

retaliation. Further, police may use discretion to handle domestic 

violence calls when they have reason to believe that an arrest will 

bring further harm to the victim. In these cases, police may refer the 

victim to a battered-women’s shelter so that she may escape the 

situation without risking additional harm.

 Finally, police action in domestic abuse situations is inhibited by 

risk of physical harm to offi cers. A number of studies have demon-

strated that domestic disturbance calls disproportionately contribute 

to an offi cers’s risk of being assaulted.

Sources: Anne C. Baird and Obie Clayton, “Domestic Violence and Discretionary Police 
Action in Urban Areas: Exploring Data Patterns Using Correspondence Analysis,” South-
ern Sociological Society, 2002; “Policing Domestic Violence: An Overview of Emerging 
Issues,” Police Practice and Research 2, 4 (2001): 447–459; David Hirschel and Ira W. 
Hutchison, “The Relative Effects of Offense, Offender and Victim Variables on the Deci-
sion to Prosecute Domestic Violence Cases,” Violence Against Women 7, 1 (January 
2001): 46–59; David Hirschel, Charles Dean, and Richard Lumb, “The Relative Contribu-
tion of Domestic Violence to Assault and Injury of Police Offi cers,” Justice Quarterly 11 
(1994): 99–117; Sarah Fenstermarker Berk and Donileen Loseke, “Handling Family Vio-
lence: Situational Determinants of Police Arrest in Domestic Disturbances,” Law and 

Society Review 15 (1981): 317–346.

A San Francisco police offi cer interviewing a victim of domestic 

violence.

    Exactly how police discretion can be controlled is a complex question, for con-
trol must be exercised in a manner that does not destroy the basic objectives of law 
enforcement—effective crime control and protection of the rights of citizens. One 
scholar, Herman Goldstein, makes the following recommendation: 

 As a minimum it would seem desirable that discretion be narrowed to the point that 
all offi cers in the same agency are operating on the same wavelength. The limits on 
discretion should embody and convey the objectives, priorities, and operating philoso-
phy of the agency. They should be suffi ciently specifi c to enable an offi cer to make 
judgments in a wide variety of unpredictable circumstances in a manner that will win 
the approval of top administrators, that will be free of personal prejudices and biases, 
and that will achieve a reasonable degree of uniformity in handling similar incidents 
in the community. 52    
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     The Police Subculture  
 A  subculture  is the normative system of a particular group that is smaller than and 
essentially different from the dominant culture. It includes learned behavior that is 
common to members of the group, ways of acting and thinking that, together, con-
stitute a relatively cohesive cultural system. The police are members of a subculture. 
Their system of shared norms, values, goals, career patterns, style of life, and occu-
pational structure, and thus their social organization, is essentially different from that 
of the wider society within which they function. Entry into the  police subculture  
begins with a process of socialization through which recruits learn the values and 
behavior patterns characteristic of experienced offi cers. 53  Ultimately, many develop 
an occupational, or  working, personality  (discussed next) as a response to the danger 
of their work and their obligation to exercise authority.  

 The Police Personality 

 It is widely believed that policing attracts individuals who are predisposed toward 
authoritarianism and cynicism, and there is some research evidence to support this 
point of view. Yet the overwhelming majority of the studies done in the past four 
decades have indicated that policing does  not  attract a distinctive personality type; 
rather, the nature of police socialization practices creates a distinctive  working 
personality  among many patrol offi cers. 54  

            Danger and Authority   Perhaps the most defi nitive statement on the develop-
ment of the police personality comes from Jerome H. Skolnick, who summarized 
the process as follows: 

 The policeman’s role contains two principal variables, danger and authority, which should 
be interpreted in the light of a “constant” pressure to appear effi cient. The element of 
danger seems to make the policeman especially attentive to signs indicating a potential 
for violence and lawbreaking. As a result, the policeman is generally a “suspicious” person. 
Furthermore, the character of the policeman’s work makes him less desirable as a friend, 
since norms of friendship implicate others in his work. Accordingly, the element of 
danger isolates the policeman socially from that segment of the citizenry which he 
regards as symbolically dangerous and also from the conventional citizenry with whom 
he identifi es. 55    

  Skolnick further suggests that the element of authority reinforces the element 
of danger in isolating the police offi cer. That is, police are required to enforce unpop-
ular laws, some of which are more morally conservative and others more morally 
liberal than the values of the community in which they work. Police are also charged 
with enforcing traffi c laws and other codes that regulate the fl ow of public activity. 
In these situations police come to be viewed as adversaries. The public denies police 
authority while stressing the obligation of the police to respond to danger. 
  Skolnick and others have described other elements that contribute to the devel-
opment of the police working personality. All offi cers, for example, undergo academy 
training followed by a period as a “cop on the beat.” Because of this, offi cers share 
early experiences in a quasi-military organization that places a high value on similar-
ity, routine, and predictability. Moreover, because they are charged with enforcing 
the law and keeping the peace, police are required to respond to all assaults against 
persons and property. Thus, in an occupation characterized by an ever-present poten-
tial for violence, many police develop a perceptual shorthand that is used to identify 
certain kinds of people as “symbolic assailants.” As a consequence, police develop 
conceptions that are shaped by persistent suspicion. In fact, police are specifi cally 
 trained  to be suspicious.  
   Although Skolnick’s conceptualization of the police personality was based on his 
studies of male offi cers, because of the very nature of all police work a number of the 
same characteristics are also apparent among women offi cers. In addition, recent 

Police Cynicism

I look back over almost 35 years in the 
police service, 35 years of dealing with 
the worst that humanity has to offer. I 
meet the failures of humanity daily, and 
I meet them in the worst possible con-
text. It is hard to keep an objective 
viewpoint.

—former chief of police of 

los angeles william h. parker

I am convinced that we are turning into 
a nation of thieves. I have sadly con-
cluded that nine out of ten persons are 
dishonest.

—journalist ðorothy crowe

I hate citizens.

—anonymous

O.K., maybe I am too suspicious. But 
you have to admit that with the kind of 
work I do, suspicion breeds like bacteria 
in pus.

—nypd undercover 

narcotics detective

Criminals are not “criminals,” they’re 
perpetrators, and they’re not “ar-
rested,” they’re apprehended.

—new castle county, 

delaware, sheriff´s deputy, 

on police language
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Up With the Cops

Most Americans believe that cops are doing 

their best to fi ght the drug war, though a full 

third disagree. Of those polled, 61% would 

pay extra taxes to support larger police 

staffs.

Do you think the police in your community 

are working as hard as they can to combat 

drugs?

55% Yes 36% No

If more money is spent to fi ght crime, what 

should it go for?

44%  More drug treatment programs 

and social services

28% More police

17% More prisons

14% More judges

Would you be willing to pay extra taxes for a 

larger police force in your community?

61% Yes 35% No

Note: “Don’t Know” answers were omitted.

Source: The Gallup Organization. ❚

Anyone who ever pinned on a badge 
knows that the pace often goes from 
drinking coffee with buddies, or fi lling out 
tedious paperwork, to the adrenaline 
rush of a vehicle pursuit, or responding to 
an armed robbery in progress. Many are 
drawn to this line of work because of its 
ever-changing and exciting nature, but 
many are also crippled by it.

Most of us know how to effectively 
deal with the pressures, but surely 
every one of us knows someone who 
doesn’t know how to cope. And does 
the public really understand all that they 
demand of us, and the shoes in which 
cops walk?

—officer john lyons of 

johnson county, texas

research on the personality of women in policing found them to be independent, self-
confi dent, and idealistic about their role. Moreover, personality tests found that women 
police score lower than average in terms of anxiety, conformity, social participation, 
and tolerance—all of which suggests that like male offi cers, female police offi cers also 
have far different personality characteristics than those of the general population. 56  
  In sum, the police personality emerges as a result of the very nature of police 
work and the socialization processes that most police offi cers experience. To combat 
the social isolation that stems from their authoritarian role, police develop resources 
within their own world—other police offi cers—to combat social rejection. In the 
end, most police become part of a close-knit subculture that is protective and sup-
portive of its members and that shares similar attitudes, values, understandings, and 
views of the world. 57  This sense of isolation and the solidarity that grows out of it 
are typifi ed by the following comment to the author by a Delaware state trooper: 

 After only three months on the job I sensed that things were changing. I heard less and 
less from my high school buddies, old friends didn’t call me over to play some poker or 
have a beer, even my own brother got a little distant. My wife and I didn’t get invited 
to parties any more—maybe they thought I’d arrest them if they pulled out a joint. 
Enough was enough. We started sticking with the people from Troop 6, and it was bet-

ter, they were police people.     

     Police Cynicism   An integral part of the police personality is  cynicism —the notion 
that all people are motivated by evil and selfi shness.  Police cynicism  develops through 
contact with the police subculture and the very nature of police work. Police offi cers 
are set apart from the rest of society because they have the power to regulate the lives 
of others, a role symbolized by their distinctive uniform and weapons. Moreover, their 
constant dealing with crime and the more troublesome aspects of social life serve to 
diminish their faith in humanity. As the late Arthur Niederhoffer put it: 

 Cynicism is an emotional plank deeply entrenched in the ethos of the police world, and 
it serves equally well for attack or defense. For many reasons police are particularly 
vulnerable to cynicism. When they succumb, they lose faith in people, society, and even-
tually in themselves. In their Hobbesian view, the world becomes a jungle in which crime, 
corruption, and brutality are normal features of the terrain. 58       

 Sources of Stress 

 A fi nal issue here, related both to the police subculture and to the police role in 
general, is stress. Policing is a stressful occupation, and at least four sources of  police 
stress  have been identifi ed. First, there is external stress, which results from the real 
dangers associated with police work—apprehending armed suspects and responding 
to calls involving potential confl ict. Second, there is organizational stress, which is 
generated by the demands of the police bureaucracy—scheduling, paperwork, rules 
and regulations, and other requirements. Third, there is operational stress, which 
results from constant day-to-day exposure to the tragedies that police typically 
encounter. And fourth, there is personal stress, which is related to interpersonal rela-
tions among offi cers and their families and peers. 59      
      In addition to these sources, police stress can also result from the frustrations 
associated with offi cers’ inability to be effective because of forces beyond their con-
trol. For example, as a Canton, Ohio, police offi cer recently told the author: 

 There are times when you just want to explode because the system really works you over. 
Like when you bust your ass trying to follow the rules to make a clean arrest of some 
scumbag that is a menace to the streets—and then he “walks” because there’s no room 
in the jail to hold him.   

    With all these sources of stress acting on the typical offi cer every day, there is 
a strong likelihood that the offi cer will become even more isolated from the rest of 
society, retreating behind the facade of the police personality. 60   
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■ CRITICAL

THINKING IN CRIMINAL JUSTICE

Rudy Giuliani and the “Spin Doctors”
Historically, New York City has had a bad reputation for crime. In fact, for at least two 

centuries it has been referred to as the “city of sin” and the “crime capital of America,” 

and until recently New York continued to be notorious for its high levels of murder, rob-

bery, and theft. The city’s streets and subways were considered extremely unsafe, and 

New Yorkers were renowned for having multiple locks on their doors and windows. But 

in the early 1990s crime began to decrease, so much so that by the middle of the decade 

New York was in the midst of a renaissance, and by the beginning of the new century 

the “Big Apple” was considered one of the safest large cities in the world. It continues 

to be so.

 As noted in the preliminary discussion of critical thinking in Chapter 1, numerous 

articles in the national media spoke of how former New York City mayor Rudolph Giuliani’s 

tough, hands-on approach to the crime problem had reduced the violence rate in the great 

metropolis. But could this really be attributed to the policies of one man? Or was it the 

work of Rudy Giuliani’s public relations people—the so-called spin doctors?

 So why did the crime rate in New York City fall so dramatically? Was it part of an 

overall national trend? Was it the activity of police? Was it Giuliani’s policies? Was it just 

a statistical fl uke? Or was it something else?

 To some extent, the sliding crime rates were indeed part of a national trend. The crack 

epidemic and its related crime wave were in a declining phase as well. In addition, large 

numbers of immigrants from such places as the Caribbean, Russia, Ukraine, and Uzbekistan—

more than 500,000 in all from 1990 through 1994—were taking over the dilapidated and 

desperate corners of the city and rebuilding them. As a result, neighborhoods that had 

been “war zones” were vibrant again.

 But much of what happened was due to some fundamental changes in policing, many 

of which were instituted by Mayor Rudolph Giuliani. To begin with, New York’s three police 

departments—the NYPD, the Transit Authority Police, and the Housing Authority Police—

were consolidated. Suddenly, some 40,000 offi cers, along with technical and forensic 

resources comparable to those of the FBI, were under the control of one police commis-

sioner. This made citywide reform possible.

 Next, specifi c aspects of policing were altered. In the past, for example, local police 

precincts were evaluated on the basis of how many arrests they made—the more, the 

better. But arrest rates said nothing about how safe the streets were. Under the new 

system, all of the city’s 76 precincts were judged by the incidence of crime, and some 

100 offi cers were put in charge of monitoring crime rates. Every morning they had to give 

Mayor Giuliani a report, and if crime rates were up in a particular precinct, an explanation 

was demanded and strategies and solutions were discussed.

 To this was added the CompStat (Computerized Statistics) Unit. This unit was cre-

ated in 1994 to provide the NYPD with snapshots of preliminary crime statistics, which 

allow tactical planning and deployment of resources to fi ght crime. The unit provides 

critical information to the police commissioner and those compiling and analyzing pre-

liminary crime and homicide statistics and commanding-offi cer profi les. The unit gener-

ates electronic pin maps of crime locations citywide; analyzes geographical locations of 

shootings, homicides, and other major crimes; monitors crime patterns; develops 

advanced computerized crime-tracking methods; and provides briefi ng/presentation 

materials for the police commissioner. In addition, the CompStat Unit also gauges the 

crime-fi ghting effectiveness of fi eld commands by monitoring arrest activity, responses 

to pattern crimes, bias crimes, and the implementation of crime strategies. CompStat 
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■ SUMMARY
Police have many functions. In a democratic society like the United States they serve 
as enforcers, investigators, and traffi c controllers. In addition to these roles, police 
also serve a quasi-judicial function in that offi cers must determine if a crime has 
actually been committed and, if so, which response is the most appropriate for the 
situation. In spite of conventional beliefs, the chief function of the police is not to 
enforce the law but to keep the peace. As demonstrated consistently in the Uniform 
Crime Reports and other data, serious crimes constitute only a small fraction of all 
arrests in any given year. By contrast, the daily activity of most offi cers involves 
administrative work, answering routine calls, controlling traffi c, testifying in court, 
and providing assistance to citizens.
 The peacekeeping role of the police is the key factor that differentiates them 
from private citizens. Peacekeeping involves the mobilization of the legitimate right 
to use force in situations where urgency requires it.
 Police departments are bureaucratically structured on a military model. All large 
police organizations and many smaller ones have a fi xed division of labor, chains and 
units of command, and rules, regulations, and discipline. In essence, the militaristic 
nature of police organization derives from a punitive model of administrative control 
where deviation from the rules and regulations of the department is met with a 
variety of punishments designed to ensure compliance within the ranks.
 Patrol is the most basic concept and technique of police work. It is through 
patrol that police protect public safety, enforce the law, control traffi c, conduct crim-
inal investigations, and interpret the law. In years past, foot patrols were considered 
the mainstay of policing. They evolved from earlier traditions of night watch systems 
but were displaced by motorized patrols because of criticisms characterizing foot 
patrols as ineffi cient and ineffective. Currently, they have been replaced almost uni-
versally by motor patrols, although several researchers and law enforcement profes-
sionals have expressed growing interest in “putting the cop back on the beat.” Those 
interested in reviving foot patrol as an enforcement strategy cite the need to increase 
and improve contact between citizens and police.

has been so effective in New York that the model has been adopted by police depart-

ments throughout the United States.61

 New York also adopted the “broken windows” philosophy of problem-oriented polic-

ing. The focus was on “quality of life” crimes, the minor forms of disorder—subway-fare 

beating, drinking or urinating in the street, graffi ti, panhandling, loitering—that were eat-

ing away at the informal controls that held neighborhoods together, setting the stage for 

more serious social decay and major crime. And there were numerous other strategies, 

such as shortening the number of late-night subway trains from 11 cars to 6, making 

them easier to patrol. At the same time, police were awakening sleeping passengers, 

reducing their potential for being targeted by “lush-workers”—thieves who prey on sleep-

ing or intoxicated passengers.

 Finally, more stringent requirements for entry into the NYPD were instituted, and police 

academy training was augmented.

 The new strategies began to have an effect. Crime rates started to slide, and people 

were going out at night as well as during the day—walking, shopping, visiting, riding the 

subways, seeing the sights. Having many people in the streets at all hours may be the 

best crime prevention tool of all.62

■
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■ KEY TERMS
clearance rate (182)
community policing (185)
full enforcement (191)

patrol (179)
peacekeeping role (172)
police cynicism (195)

police discretion (190)
police subculture (194)
working personality (194)

■ ISSUES FOR DISCUSSION
1. What is the relative importance of patrol units, detective forces, 

and specialized squads to big-city policing?
2. In what ways are police agencies similar to military organiza-

tions? If you could imagine a police department not organized 
along military lines, what would it be like?

3. Do the advantages of police discretion outweigh the disadvantages?

4. What might be the most effective combination of foot patrols, 
motor patrols, and one-person patrols versus team patrols?

5. What kinds of things do you think police and citizens could do 
as part of the community policing approach?

6. How might community policing be implemented in your 
community?

■ MEDIA AND LITERATURE RESOURCES
The Status of Women in Policing. An excellent work on gender 
and policing was recently published: Gwendolyn L. Gerber, Women 
and Men Police Offi cers: Status, Gender, and Personality (Westport, CT: 

Praeger, 2001). In addition, the National Center for Women and 
Policing Web site is a handy resource that includes a link to the 
publication discussed in this chapter: www.womenandpolicing.org/.

 A police department’s detective force specializes in the apprehension of offenders. 
Detective work includes the identifi cation and arrest of criminal offenders, the collec-
tion and preservation of physical evidence, the locating and interviewing of witnesses, 
and the recovery and return of stolen property. In spite of this concentrated activity, 
however, for their numbers detectives make proportionately few arrests.
 Most police departments also have offi cers assigned to specialized units designed 
to handle specifi c types of enforcement situations—surveillance, decoy operations, 
intelligence gathering, and other enforcement activities. In addition, many depart-
ments have highly trained offi cers assigned to SWAT teams to deal with such high-
risk situations as hostage taking and riot control. In recent years, there has been an 
emphasis on community policing, which involves a variety of linkages between police 
offi cers and the communities they patrol.
 Police offi cers, whether detectives or those in uniform, are called on to immedi-
ately judge whether a law has been violated, whether to invoke the powers of arrest, 
and whether to use force in invoking that power. Considerable discretion must be used 
in making these judgments because departmental rules and guidelines are frequently 
ambiguous. An outgrowth of this discretionary power is selective law enforcement.
 Police are members of a subculture—a system of shared norms, values, goals, 
and style of life that is essentially different from that of the wider society within 
which offi cers function and which they are charged to protect.
 In the majority of jurisdictions in the United States, legislation has mandated that 
male and female police offi cers have the same professional opportunities. State and local 
codes require that the hiring of police recruits be based on physical standards and 
competitive examinations that are designed to be nondiscriminatory; that all recruits 
receive the same training and that all offi cers have the same legal authority; that promo-
tions are awarded on merit as decided by competitive procedures to determine profes-
sional knowledge and decision-making abilities; and that equal positions rate equal pay 
regardless of the offi cer’s gender. However, this was not always the case, and even now, 
at the beginning of a new millennium, gender bias in policing remains a problem.
 Finally, in recent years there has been an emphasis on community policing, 
which involves a variety of linkages between police offi cers and the communities 
they patrol. However, because of terrorism, this model is undergoing change.
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Community Policing. There are two excellent works on commu-
nity policing that are readily available: George L. Kelling and Cath-
erine M. Ross, Fixing Broken Windows (New York: Free Press, 
1996); Susan L. Miller, Gender and Community Policing: Walking the 
Talk (Boston: Northeastern University Press, 1999).

Police Paramilitary Units (PPUs). Type “SWAT” into your Internet 
search engine, and about 4 million different Web sites will pop up. 
Most common are descriptions of individual PPUs or complaints 
about SWAT activities. Two excellent articles are Peter B. Kraska and 
Victor E. Kappeler, “Militarizing American Police: The Rise and 
Normalization of Paramilitary Units,” Social Problems 44 (1997): 1–
18; and David B. Kopel and Paul M. Blackman, “Can Soldiers Be 
Peace Offi cers? The Waco Disaster and the Militarization of Amer-
ican Law Enforcement,”  Akron Law Review 30 (1997): 619–659.

NYPD. The New York City Police Department is by far the larg-
est law enforcement agency in the United States, and much has 

been written about it. Some of the more recent works include 
William Bratton, Turnaround: How America’s Top Cop Reversed the 
Crime Epidemic (New York: Random House, 1998); Eli B. Silver-
man, NYPD Battles Crime: Innovative Strategies in Policing (Boston: 
Northeastern University Press, 1999); and James Lardner and 
Thomas Reppetto, NYPD: A City and Its Police (New York: Henry 
Holt, 2000).

Terrorism and Policing. A number of interesting articles have 
been published on this topic in Crime and Justice International: 
Willard M. Oliver, “The Era of Homeland Security: September 
11, 2001 to . . . ,” Crime and Justice International, March/April 
2005, 9–17; James F. Pastor, “Terrorism and Public Safety Polic-
ing,” Crime and Justice International, March/April 2005, 4–8; 
William M. Oliver, “The Homeland Security Juggernaut: The End 
of the Community Policing Era?” Crime and Justice International, 
March/April 2004, 4–10.





CHAPTER 8
   The Law of Arrest, 
Search, and Seizure
POLICE AND THE CONSTITUTION 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What is ethnic profi ling, and is it constitutionally 

permissible? 

    2 What are the differences between police 

investigative powers and arrest powers? 

    3 What is probable cause? 

    4 Under what circumstances may police conduct a 

search without a warrant? 

    5 What is meant by search and seizure? 

    6 What are the issues surrounding hot pursuit? 

    7 What is the exclusionary rule? 

    8 What is the signifi cance of  Mapp, Escobedo,  and 

 Miranda  for both citizens and the police? 

    9 What are the major U.S. Supreme Court 

decisions related to police search and arrest?   
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  P
olice powers can be divided into two general areas: investigative pow-

ers and arrest powers. Police  investigative powers  include, but are not 

necessarily limited to, the following:

   •   The power to stop  

  •   The power to frisk  

  •   The power to order someone out of a car  

  •   The power to question  

  •   The power to detain    

 Police  arrest powers  include the following:

   •   The power to use force  

  •   The power to search  

  •   The power to exercise seizure and restraint    

 Because the U.S. Constitution was designed to protect each citizen’s rights, it 

placed certain restrictions on the exercise of these powers. This chapter dis-

cusses the legal constraints on police powers and traces their evolution through 

Supreme Court decisions, focusing on the Court’s impact on law enforcement 

practice.    

Hispanics were 1.4 times more likely to be 

searched than white drivers. And while ethnic 

profi ling is not a new phenomenon, the post–

September 11 climate has added a different 

dimension to the situation: the targeting of 

Muslim and Arab passengers on airlines. 

   Ethnic profi ling  is a practice in which po-

lice stop and detain someone on the basis of 

his or her ethnic identity or skin color. The ex-

planation for ethnic profi ling is the belief by 

some police and law enforcement agencies 

that blacks are more likely than other groups 

to be traffi cking drugs or other contraband, 

that Hispanics are more likely to be illegal im-

migrants, and, in light of the terrorist attacks, 

that Muslims and Arabs are more likely to 

commit acts of terrorism or sabotage against 

American interests. Is ethnic profi ling really 

occurring? Is it legal and constitutional? This 

question raises a host of others: Under what 

circumstances can police stop and search 

drivers or airline passengers? Can they main-

tain binders of personal information to keep 

an eye on certain ethnic groups? When can 

police offi cers search without a warrant? 

When can they “seize” property or interro-

gate suspects? What powers do the police 

actually have?     

ignited a fi restorm with an article headlined 

“Police Secretly Watching Hip-Hop Artists.” 2  

The story alleged that ever since South Beach 

had become a popular spot for rap celebrities 

and their fans, both the Miami and the Miami 

Beach police departments were photograph-

ing rappers and their entourages as they ar-

rived at the Miami Airport and were also 

keeping dossiers on their activities. Further 

reports indicated that offi cers from the Miami 

PD and numerous other police departments 

had attended a “hip-hop training seminar” 

hosted by the NYPD, at which binders were 

provided that contained the arrest records 

and photographs of dozens of rap artists and 

their companions. Allegations of “ethnic pro-

fi ling” were made, suggesting that police tac-

tics were targeting citizens for “performing 

while black.” 

  Within this context, it is well documented 

that in many places, black and Hispanic driv-

ers are more likely to be pulled over by the po-

lice than are white drivers, a phenomenon 

that has been referred to as “driving while 

black” and “driving while Hispanic.” 3  For ex-

ample, a report out of Texas found that in ad-

dition to being pulled over more often, blacks 

were 1.6 times more likely to be searched and 

   Grammy-nominated rapper Snoop Dogg 
performs at the Red Rocks Amphitheatre 
on July 1, 2008 in Morrison, Colorado. 

 Hip Hop and Ethnic Profi ling 

  DETROIT, MI —The chief executive of 

Murdercap Records, a Detroit-based mu-

sic label, has sued the Canadian govern-

ment, claiming that border guards have 

harassed him over an 11-year period be-

cause he is a black rapper. 1  It would ap-

pear, furthermore, that Canadian border 

guards have delayed or blocked rap stars, 

including 50 Cent, DMX, Eminem, and nu-

merous others, from entering the country, 

blaming them for an increase in gang vio-

lence and gun murders in Toronto and 

Vancouver. Similarly, the  Miami Herald  
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 Search and Seizure  
 The Fourth Amendment is the primary rule guiding the investigative activities of 
the police. The fi rst objective of investigation is to determine whether a crime has 
been committed and, if so, what type of crime it was. Police generally analyze 
available information to fi nd out whether the elements that constitute violation of 
criminal codes are present. The next objective is to identify the offender through 
further intelligence-gathering activities. When these activities are successful, an 
arrest is made—that is, a suspect is taken into custody. Beyond the investigation 
and apprehension aspects of law enforcement, police are also responsible for gath-
ering additional evidence, if necessary, and for preserving it so that the prosecution 
phase of the criminal justice process can be effective. Each of these aspects of police 
investigation and apprehension is subject to procedural rules dictated by law and 
constitutional rights. It is when these procedures are called into question that law 
enforcement practice becomes a matter for judicial review. 
    At the outset, evidence gathering typically depends on  search —the examination 
or inspection of premises or persons with a view to discovering stolen or illicit 
property or evidence of guilt to be used in the prosecution of a criminal action. 
Associated with search is  seizure  —the taking of a person or property into the custody 
of the law in consequence of a violation of public law.  Search and seizure,  then, 
involves means for the detection and accusation of crime. It is the search for and 
taking of persons and property as evidence of crime. 
    The very language of the Fourth Amendment, however, prohibits “unreasonable 
searches and seizures.” Unreasonableness, in the constitutional sense, is an ambigu-
ous term that may vary depending on the situation. In general, however, it refers to 
that which is extreme, arbitrary, and capricious and is not justifi ed by the apparent 
facts and circumstances. 

          Search Warrants 

 Search warrants make search and seizure less problematic, for they refl ect the formal 
authority of the law in sanctioning the use of police search powers. A  search warrant  
is a written order, issued by a magistrate and directed to a law enforcement offi cer, 
commanding search of a specifi ed premises for stolen or unlawful goods or for sus-
pects or fugitives and the bringing of these, if found, before the magistrate. 
    The U.S. Supreme Court has repeatedly ruled that the Fourth Amendment indi-
cates a preference for searches conducted pursuant to a warrant. Most recently, this 
was emphasized in  Ornelas  v.  United States,  4  which stressed the importance of main-
taining an incentive for police offi cers to obtain search warrants whenever possible.   

 Probable Cause 

 Warrants authorizing a search must pass the constitutional test of reasonableness. In 
the language of the Fourth Amendment, “no warrants shall issue, but upon probable 
cause.”  Probable cause,  in the constitutional sense, refers to facts or apparent facts 
that are reliable and generate a reasonable belief that a crime has been committed. 
In the absence of such “facts,” the probable cause element has not been met, and 
the validity of the warrant can be questioned. And while probable cause “means less 
than evidence which would justify condemnation,” 5  it does require “belief that the 
law was being violated on the premises to be searched; and the facts are such that 
a reasonably discreet and prudent man would be led to believe that there was a 
commission of the offense charged.” 6  
    Establishing probable cause for the issuance of a search warrant is a matter that 
the Supreme Court has addressed at length in recent years. As a result of  Aguilar  v. 
 Texas  in 1964 and  Spinelli  v.  United States  in 1969, 7  the general rule was that probable 
cause for search could not be based solely on hearsay information received by the 
police. Rather, a valid warrant had to contain a statement that there was a reasonable 

 The right of the people to be secure in 
their persons, houses, papers, and ef-
fects, against unreasonable searches 
and seizures, shall not be violated, and 
no warrants shall issue, but upon proba-
ble cause, supported by oath or affi rma-
tion, and particularly describing the 
place to be searched, and the persons 
or things to be seized. 

   —fourth amendment, 

constitution of the united 

states   

 I recall once in South America that I 
complained to the police that a camera 
has been stolen and they ended up ar-
resting me. I hadn’t registered or some-
thing. In other words, once you get 
them on the scene they really start nos-
ing around. Once the law starts asking 
questions, there’s no stopping them. 

   —beatnik author william 

burroughs   

   Call it a ticket, call it a summons, call 
it a citation, or even call it a mistake. 
Whatever. But by any name, consider 
it an affi rmation that this is an ordered 
society that you are visiting. 

   —a miami police officer to a 

brazilian tourist, when citing 

her for parking her rental car 

on the sidewalk in front of 

the shop she was visiting     

   There is no such thing as perfect 
justice. 

   —birmingham police officer     
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cause to believe that property of a certain kind might be found “in or upon a designated 
or described place, vehicle, or person,” combined with “allegations of fact” supporting 
such a statement. The High Court’s ruling in  Illinois   v.   Gates  in 1983, 8  however, 
eliminated the  Aguilar-Spinelli  test, replacing it with a “totality of circumstances” 
analysis.  Gates  required magistrates to simply make a practical, commonsense decision 
as to whether, given all the circumstances set forth in an affi davit, there was a fair 
probability that contraband would be found in a particular place (see  Exhibit 8.1 ). 

         Warrantless Search  
 Although the general rule regarding the application of the Fourth Amendment is 
that any search or seizure undertaken without a valid search warrant is unlawful, 
there are exceptions, provided that the arrest, search, and seizure are not unreason-
able. The major exceptions include the following situations or circumstances:

   •   A search incident to a lawful arrest  
  •   Stop-and-frisk procedures  
  •   Probable cause and inventory searches of automobiles  
  •   Fresh pursuit  
  •   Consent searches    

  Search Incident to Arrest 

 Traditionally, a search without a warrant is allowable if it is associated with a lawful 
arrest. The Supreme Court explained why in 1973:

  It is the fact of the lawful arrest which establishes the authority to search, and we hold 
that in the case of a lawful custodial arrest a full search of the person is not only an 
exception to the warrant requirement of the Fourth Amendment, but is also a “reason-
able” search under that Amendment. 9    

    But given the language expressed by the Court, what would constitute a lawful 
arrest? Until recently, it was generally assumed that the Fourth Amendment did not 
require the issuance of a warrant for an arrest to be lawful. Moreover, in 1976 the 
Supreme Court ruled that a police offi cer could make an arrest in a public place 

 A civilized system of law is as much 
concerned with the means employed to 
bring people to justice as it is with the 
ends themselves. A fi rst principle of 
jurisprudence is that the ends do not 
justify the means.  

  —justice  william   o.   douglas , 

1956   

 A civilized system of law is as much 
concerned with the means employed to 
bring people to justice as it is with the 
ends themselves. A fi rst principle of 
jurisprudence is that the ends do not 
justify the means.  

  —justice  william   o.   douglas , 

1956   

       Kansas City police executing a search warrant.   
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  LAW & CRIMINAL JUSTICE  EXHIBIT 8.1 

 Illinois v. Gates 

 On May 3, 1978, the police department of Bloomingdale, Illinois, re-

ceived an anonymous letter stating that Mr. and Mrs. Gates were en-

gaged in selling drugs; that the wife would drive their car to Florida on 

May 3 to be loaded with drugs and the husband would fl y down in a 

few days to drive the car back; that the car’s trunk would be loaded 

with drugs; and that Mr. and Mrs. Gates presently had more than 

$100,000 worth of drugs in their basement. 

  Acting on the tip, a police offi cer determined the Gateses’ address 

and learned that the husband had made a reservation on a May 5 fl ight 

to Florida. Arrangements for surveillance of the fl ight were made with 

an agent of the Drug Enforcement Administration (DEA). The surveil-

lance disclosed that Mr. Gates took the fl ight, stayed overnight in 

a motel room registered in his wife’s name, and left the following 

morning with a woman in a car bearing an Illinois license plate issued 

to Mr. Gates, heading north on an interstate highway used by travelers 

to the Bloomingdale area. 

  A search warrant for the defendants’ residence and automobile 

was then obtained from an Illinois state court judge, based on the 

Bloomingdale police offi cer’s affi davit setting forth the foregoing facts 

and a copy of the anonymous letter. When Mr. and Mrs. Gates arrived 

at their home, the police were waiting and discovered marijuana and 

other contraband in the defendants’ car trunk and home. 

  Prior to their trial on charges of violating state drug laws, the court 

ordered suppression of all the items seized, and the Illinois Appellate 

Court affi rmed. The Illinois Supreme Court also affi rmed, holding that 

the letter and affi davit were inadequate to sustain a determination of 

probable cause for issuance of the search warrant under  Aguilar  v. 

 Texas  and  Spinelli  v.  United States,  because they failed to satisfy the 

“two-pronged test” of (1) revealing the informant’s “basis of knowl-

edge” and (2) providing suffi cient facts to establish either the infor-

mant’s “veracity” or the “reliability” of the informant’s report. 

  The U.S. Supreme Court, however, heard the case and modifi ed 

the requirements for probable cause. In stating its opinion, the Court 

held the following:

  The question—which this Court requested the parties to address—whether 

the rule requiring the exclusion at a criminal trial of evidence obtained in viola-

tion of the Fourth Amendment should be modifi ed so as, for example, not to 

require exclusion of evidence obtained in the reasonable belief that the search 

and seizure at issue was consistent with the Fourth Amendment will not be 

decided in this case, since it was not presented to or decided by the Illinois 

courts. . . . Nor does the State’s repeated opposition to respondents’ substan-

tive Fourth Amendment claims suffi ce to have raised the separate question 

whether the exclusionary rule should be modifi ed. The extent of the continued 

vitality of the rule is an issue of unusual signifi cance, and adhering scrupulously 

to the customary limitations on this Court’s discretion promotes respect for its 

adjudicatory process and the stability of its decisions.   

  The Court abandoned the rigid “two-pronged test” under  Aguilar  

and  Spinelli  for determining whether an informant’s tip established 

probable cause for issuance of a warrant and substituted in its place 

the “totality of the circumstances” approach that traditionally has in-

formed probable cause determinations. The elements under the two-

pronged test concerning the informant’s “veracity,” “reliability,” and 

“basis of knowledge,” said the Court, should be understood simply as 

closely intertwined issues that may usefully illuminate the common-

sense, practical question whether there is “probable cause” to be-

lieve that contraband or evidence is located in a particular place. The 

task of the issuing magistrate is simply to make a practical, common-

sense decision whether, given all the circumstances set forth in the 

affi davit before him or her, there is a fair probability that contraband 

or evidence of a crime will be found in a particular place. And the duty 

of a reviewing court is simply to ensure that the magistrate had a 

substantial basis for concluding that probable cause existed. The 

Court stated that this fl exible, easily applied standard would better 

achieve the accommodation of public and private interests that the 

Fourth Amendment requires than the approach that developed from 

 Aguilar  and  Spinelli.  

  Finally, in its ruling the Court held that the judge issuing the warrant 

in this case had a substantial basis for concluding that probable cause 

to search the respondents’ home and car existed. Under the “totality 

of the circumstances” analysis, corroboration of details of an infor-

mant’s tip by independent police work is of signifi cant value. Here, 

even standing alone, the facts obtained through the independent in-

vestigation of the Bloomingdale police offi cer and the DEA at least 

suggested that the respondents were involved in drug traffi cking. In 

addition, the judge could rely on the anonymous letter, which had been 

corroborated in major part by the police offi cer’s efforts. 

 Source:  Illinois  v.  Gates,  462 U.S. 213 (1983).  

without a warrant even if he or she had enough time to obtain one. 10  However, in 
1980 the Court ruled that in the absence of “exigent” (urgent) circumstances the 
home of an accused could not be entered to make an arrest without a warrant. 11  
    The foregoing at least suggests that arrests made  with  warrants are lawful, 
assuming, of course, that the arrest warrants themselves are procedurally correct. 
Moreover, as indicated in  Gates,  the provisions that determine the validity and legal-
ity of search warrants also apply to arrest warrants. 
    In the absence of a warrant, the legality of an arrest can be more problematic. 
Under common law, an arrest could not be made without a warrant, but if the felony 
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or breach of the peace occurred within the view of an offi cer who was authorized to 
make an arrest, the offi cer had a duty to arrest without a warrant. If a felony had 
been committed and there was probable cause to believe that a particular person was 
the offender, he or she could be arrested without a warrant. This common law rule 
of arrest is not at odds with constitutional guarantees; however, it tends to be vague, 
leaving much to the interpretation of the individual offi cer. Even in more defi nitive 
statements of this rule in criminal procedure codes, it is the offi cer’s responsibility to 
determine the probable cause for, and hence the potential legality of, an arrest. 
    Although a warrantless search incident to a lawful arrest is permissible, the 
Supreme Court has placed limitations on the  scope  of such a search. The key case 
in this regard was  Chimel   v.   California,  decided in 1969. 12  
    By way of introduction to this important case, it is safe to say that Ted Steven 
Chimel was not a particularly astute thief. Prior to the burglary of the coin store for 
which he was arrested and convicted, Chimel committed several incriminating blun-
ders. He approached the owner of the store, told him that he was planning a big 
robbery, and questioned him about his alarm system, his insurance coverage, and the 
location of the most valuable coins. Chimel also carefully cased the store. After the 
burglary, he called the owner of the shop and accused him of robbing himself. When 
the victim suggested to Chimel that the crime had been sloppy, Chimel argued that 
it had been “real professional.” On the night of the burglary itself, Chimel declined 
an invitation for a bicycle ride, commenting that he “was going to knock over a 
place” and that “a coin shop was all set.” 
    On the afternoon of September 13, 1965, three police offi cers arrived at Chimel’s 
Santa Ana home with a warrant authorizing his arrest for the burglary of the coin 
shop. The offi cers knocked at the door and identifi ed themselves to Chimel’s wife, 
who admitted them. They waited in the house until Chimel returned from work. 
Upon his arrival, the offi cers handed him the arrest warrant and asked permission 
to “look around.” He objected, but was advised that although no search warrant had 
been issued, a search could be conducted on the basis of the lawful arrest. 
    Accompanied by Chimel’s wife, the police offi cers searched the entire three-
bedroom house. During the search they requested that she open drawers in the master 
bedroom and sewing room and physically move contents of the drawers so that the 
offi cers might see any items that would have come from the burglary. When the search 
was completed, the offi cers seized a variety of items, including a number of coins. 
    At Chimel’s trial on two counts of burglary, the coins were admitted into evi-
dence against him in spite of his objections that they had been illegally seized. 
Chimel was convicted, and the judgment was later affi rmed by the California 
Supreme Court. 
    On appeal to the U.S. Supreme Court, however, Chimel’s conviction was 
reversed. In its majority opinion, the Court analyzed the constitutional principle 
underlying search incident to arrest:

  When an arrest is made, it is reasonable for the arresting offi cer to search the person 
arrested in order to remove any weapons that the latter might seek to use in order to 
resist arrest or effect his escape. Otherwise, the offi cer’s safety might well be endangered, 
and the arrest itself frustrated. In addition, it is entirely reasonable for the arresting 
offi cer to search for and seize any evidence on the arrestee’s person in order to prevent 
its concealment or destruction. And the area into which an arrestee might reach in order 
to grab a weapon or evidentiary items must, of course, be governed by a like rule. A gun 
on a table or in the drawer in front of one who is arrested can be dangerous to the 
arresting offi cer as one concealed in the clothing of the person arrested. There is ample 
justifi cation, therefore, for a search of the arrestee’s person and the area “within his 
immediate control”—construing that phrase to mean the area from within which he 
might gain possession of a weapon or destructible evidence. There is no comparable 
justifi cation, however, for routinely searching rooms other than that in which an arrest 
occurs—or, for that matter, for searching through all the desk drawers or other closed 
or concealed areas in that room itself. Such searches, in the absence of well-recognized 
exceptions, may be made only under the authority of a search warrant. The “adherence 
to judicial processes” mandated by the Fourth Amendment requires no less.    

Public Attitudes Toward Police

How much confi dence do you have in the 

police?

22% Great deal

30 Quite a lot

35 Some

11 Very little

  1 None

  1 No opinion

In general, do you think police offi cers are 

more hard-working and competent than 

other government employees, less hard-

working and competent, or are they about 

the same?

43% More hard-working

  9 Less hard-working

46 Same

  2 No opinion

How much confi dence do you have in the 

ability of the police to protect you from vio-

lent crime?

14% Great deal

31 Quite a bit

45 Not very much

  9 None at all

  1 No opinion

Do you favor putting more police on the 

streets, even if it means paying higher taxes?

43% Strongly favor

37 Favor

15 Oppose

  4 Strongly oppose

  1 No opinion

Source: The Gallup Poll. ❚
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         “Unlawful” or “false” arrest can have several consequences. First, evidence seized as 
an outgrowth of an unlawful arrest is inadmissible in court. Similarly, any conviction 
resulting from an illegal arrest may be overturned. Typically, however, if it is clear in 
the early stages of the criminal justice process that the arrest was indeed unlawful, it is 
likely that the charges against the suspect will be dropped before adversary proceedings 
follow their full course. Second, in most jurisdictions a citizen who has been wrongly 
taken into custody can institute a civil suit against the offi cer and the police department 
that initiated or authorized the arrest (although these suits are seldom won). 
    A number of issues associated with wrongful arrest vary greatly from one state 
to another. Under Tennessee law, for example, as early as 1860 and in the years 
hence, numerous court decisions have declared that if “the offi cer acts at his peril, 
if he has no right to make an arrest without a warrant, or if his warrant is not valid, 
he is a trespasser.” 13  Under such circumstances, the police offi cer is liable for money 
damages. However, where the arrest “would have been proper without a warrant, it 
is immaterial whether or not the warrant was good or bad.” 14  
    In Tennessee, Alabama, and numerous other jurisdictions, case law has dictated 
that every person has a right to resist an unlawful arrest and that “in preventing such 
illegal restraint of his liberty he may use such force as may be necessary.” 15  In Idaho, 
by contrast, the suspect has no such right. 16  Further, in jurisdictions where resistance 
to wrongful arrest is lawful, the means or amount of resistance cannot be dispro-
portionate to the effort of the police offi cer to make the arrest. 
    Finally, virtually all states place no liability for wrongful arrest on police offi cers 
if the arrest was made on the basis of a valid warrant or probable cause but a verdict 
of not guilty was returned. Thus, an acquittal is not tantamount to a fi nding of no 
reasonable grounds for arrest. 17  However, in 1986 the Supreme Court ruled in  Malley  
v.  Briggs  that a police offi cer could be held liable for damages if an arrest was made 
without probable cause—even if he or she had obtained an arrest warrant. 18    

 Stop-and-Frisk 

 Field interrogation, or  stop-and-frisk,  procedures can be a useful mechanism for 
police in areas where crime rates or the potential for crime is high. In fact, it is not 
uncommon for police to stop people whose behavior seems suspicious, to detain 
them briefl y by asking them for identifi cation, and to frisk (conduct a limited search 
by running the hands over the outer clothing) those whose answers or conduct sug-
gest criminal involvement or threaten police safety. 
    Before the Supreme Court fi nally clarifi ed the legal status of stop-and-frisk 
procedures in  Terry   v.   Ohio  19  (see  Exhibit 8.2 ), the authority for those procedures 
came from individual department directives, state judicial policy, police discretionary 
practices, and legislative statutes. In  Terry,  which was decided in 1968, the Supreme 
Court held that police offi cers are not entitled to seize and search every person they 
see on the streets and of whom they make inquiries. Before placing a hand on a 
citizen in search of anything, the offi cer must have constitutionally adequate, reason-
able grounds for doing so. 
    The  Terry  decision also provided standards for stop-and-frisk encounters, indi-
cating that there had to be specifi c facts that could justify the police intrusion. 
According to Chief Justice Warren, there were fi ve conditions—all of which must 
be met—that justifi ed a stop-and-frisk action:  

  1.   Where a police offi cer observes unusual conduct that leads him reasonably to 
conclude, in light of his experience, that criminal activity may be afoot.  

  2.   Where the person with whom he is dealing may be armed and dangerous.  

  3.   Where in the course of investigating this behavior he identifi es himself as a 
police offi cer.  

  4.   Where he makes reasonable inquiry.  

  5.   Where nothing in the initial stages of the encounter serves to dispel his reason-
able fear for his own or others’ safety.   

Excessive Force and Resisting Arrest

In the absence of excessive or unnec-
essary force by an arresting offi cer, a 
person may not use force to resist an 
arrest by one who he knows or he has 
good reason to believe is an authorized 
police offi cer, engaged in the perfor-
mance of his duties, regardless of 
whether the arrest was unlawful in the 
circumstances. But if an offi cer uses 
excessive or unnecessary force to sub-
due the arrestee, then regardless of 
whether the arrest is lawful or unlaw-
ful, the arrestee may defend himself 
by employing such force as reasonably 
appears to be necessary.

—from the opinion in 

commonwealth v. moreira, 

massachusetts supreme judi-

cial court, 33 crl 2078 ₍1983₎
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EXHIBIT 8.2 LAW & CRIMINAL JUSTICE

Terry v. Ohio

At 2:30 p.m. on October 31, 1963, the attention of Cleveland police 

detective Martin McFadden was drawn to the activities of two men, 

Richard Chilton and John Terry, who were conversing at the intersec-

tion of two downtown thoroughfares. Periodically, one of the men 

would separate from the other, walk southwest along one of the 

streets, pause for a moment to peer into a particular store window, 

walk on a short distance, and then turn around and head back to the 

corner, pausing once again to look into the same window. The two 

men would then confer briefl y before the second man would repeat 

the identical process of strolling down the street and looking into the 

very same store window. Detective McFadden observed Chilton and 

Terry repeat this reconnaissance ritual roughly a dozen times until a 

third man appeared, spoke with them briefl y, and departed down one 

of the streets. Chilton and Terry resumed their pacing, peering, and 

conferring for another 10 minutes, after which they departed together, 

following the path taken earlier by the third man.

 At this point, the police detective was thoroughly convinced that 

Chilton and Terry were “casing a job, a stickup.” He followed them, and 

when they stopped to converse with the third man who had met them 

earlier on the street corner, he decided to intervene. Detective McFad-

den approached the three men, identifi ed himself as a police offi cer, 

and asked for their names. When the men “mumbled something” in 

response to his inquiries, McFadden spun Terry around so that he was 

facing the other two men, patted down the outside of his clothing, and 

felt what he believed to be a pistol. A more thorough search found that 

it was a .38-caliber revolver, and a frisk of the other two men revealed 

a revolver in Chilton’s overcoat pocket. All three of the suspects were 

taken to the police station, where Chilton and Terry were formally 

charged with carrying concealed weapons.

 Terry v. Ohio became an interesting case in law, for the prosecution 

argued that the guns had been “seized” in a “search” incident to 

a lawful arrest. The defense, however, maintained that Detective 

McFadden had no probable cause for arrest and the guns ought to be 

suppressed as evidence obtained through illegal search and seizure.

 Not surprisingly, the court recognized that McFadden’s search 

was not incident to a lawful arrest, for no arrest had been made prior 

to the search; rather, it was clearly a case of stop-and-frisk. In fact, 

it was the court’s opinion that it “would be stretching the facts be-

yond reasonable comprehension” to fi nd that the offi cer had probable 

cause to arrest the three men for attempted robbery before he pat-

ted them down for weapons. Nonetheless, the Ohio trial court did 

rule that Detective McFadden’s method of obtaining the evidence 

had been lawful: He had a duty to investigate the observed suspi-

cious activity and had an absolute right to protect himself by frisking 

for weapons.

 Chilton and Terry were both convicted of the weapons charge, and 

Terry was sentenced to a term of one to three years in the state peni-

tentiary. Two appellate courts in Ohio upheld Terry’s conviction, and 

the U.S. Supreme Court granted certiorari (review) in 1967 in order to 

consider a number of questions concerning the constitutional validity 

of the stop-and-frisk practice. Showing rare solidarity, the High Court 

decided by an eight-to-one margin to uphold a police offi cer’s right to 

frisk and seize weapons under such circumstances. The Court ruled 

that Detective McFadden had reasonable grounds to believe that the 

“suspects” were armed and dangerous, that swift measures were 

necessary for the protection of himself and others, and that his frisk 

was appropriately limited to a patting down of the outer clothing until 

he felt weapons.

 But central to the decision in Terry was the Court’s general concern 

over police-citizen street encounters. Delivering the opinion of the 

Court on this issue, Chief Justice Earl Warren stated the following:

Our fi rst task is to establish at what point in this encounter the Fourth Amend-

ment becomes relevant. That is, we must decide whether and when Offi cer 

McFadden “seized” Terry and whether and when he conducted a “search.” 

There is some suggestion in the use of such terms as “stop” and “frisk” that 

such police conduct is outside the purview of the Fourth Amendment because 

neither action rises to the level of a “search” or “seizure” within the meaning of 

the Constitution. We emphatically reject this notion. It is quite plain that the 

Fourth Amendment governs “seizures” of the person which do not eventuate in 

a trip to the station house and prosecution for crime—”arrests” in traditional 

terminology. It must be recognized that whenever a police offi cer accosts an 

individual and restrains his freedom to walk away, he has “seized” that person. 

And it is nothing less than sheer torture of the English language to suggest that 

a careful exploration of the outer surfaces of a person’s clothing all over his or 

her body in an attempt to fi nd weapons is not a “search.” Moreover, it is simply 

fantastic to urge that such a procedure performed in public by a policeman 

while the citizen stands helpless, perhaps facing a wall with his hands raised, is 

a “petty indignity.” It is a serious intrusion upon the sanctity of the person, 

which may infl ict great indignity and arouse strong resentment, and it is not to 

be undertaken lightly.

 Chief Justice Warren also emphasized, however, that the frisk was 

to be a limited search of the outer clothing in an attempt to discover 

weapons and that the scope of any frisk or search associated with 

stop-and-frisk procedures was limited by the circumstances of the 

particular encounter.

Source: Terry v. Ohio, 392 U.S. 1 (1968).

    Any evidence found during the course of a frisk that is contrary to the  Terry  
decision falls under the long-standing  fruit of the poisonous tree  doctrine. Under 
this rule, evidence that has been seized illegally is considered “tainted” and cannot 
be used against a suspect. Subsequent evidence derived from the initially tainted 
evidence must also be suppressed. 
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    Related to both  Terry  and the poisonous tree doctrine is the 1991 case of  Cali-
fornia  v.  Hodari D.,  20  which was precipitated to a great extent by the “war on drugs.” 
Two offi cers on a routine drug patrol in a high-crime Oakland neighborhood spotted 
a group of youths, who fl ed upon seeing the police approaching. The offi cers had  not  
seen anything illegal happening, yet they knew that drug sales were common in the 
area. Given this, one of the offi cers chased Hodari D., a 16-year-old, and saw him 
toss away a small rock that the offi cer believed to be crack-cocaine. At that point, 
the offi cer tackled and restrained Hodari, and retrieved the “rock” (which was indeed 
crack-cocaine). The California court of appeals ruled that Hodari had been “seized” 
when he saw the offi cer running toward him and that such a seizure was unreasonable 
under the Fourth Amendment. As such, the crack was the  fruit  of an illegal seizure. 
The U.S. Supreme Court reversed this decision, however, arguing that the police 
chase was not a “seizure” but a “show of force” that is not limited by the Constitution. 
The seizure did not occur until the offi cer tackled Hodari, but by that time the 
offi cer’s observance of the discarded rock represented the necessary probable cause. 

Daytona Beach police offi cer Ladislas Szabo frisks a suspect in a known drug area in 
Daytona Beach, Florida.

Racial/Ethnic Profi ling?

Of the more than 40 million persons who have face-to-face contact with police each year, the most common reasons are traffi c stops, 

traffi c accidents, and reporting crimes.

  Percent of

 Reason for Contact All Contacts

 Traffi c-related contacts 56%

  Driver during traffi c stop 41

  Passenger during traffi c stop 3

  Traffi c accident 12

 Reported problem to police 24

 Other reasons 20

 Race/Hispanic  Percent of Percent of

 Origin of  Drivers Stopped  Stopped Drivers

 Resident by Police Searched

  Total 8.8% 4.8%

 White 8.9 3.6

 Black/African  

  American 8.1 9.5

 Hispanic/Latino 8.9 8.8

Source: Department of Justice.
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    Situations similar to those in  Hodari D.  are not uncommon in contemporary 
police work, and there seems to be general agreement in the law enforcement fi eld 
that there is good reason to be suspicious of a person who runs away from the mere 
sight of a police offi cer. The Supreme Court recently addressed this issue in 2000, 
based on an incident that occurred on a Chicago street in 1995. As four police cars 
on patrol in a neighborhood where drug sales were known to occur approached the 
sidewalk where Sam Wardlow was standing, he turned and ran down an alley. Two 
offi cers pursued and apprehended Wardlow and, in a pat-down search, felt a gun in 
a bag he was carrying under his arm. After Wardlow’s conviction, the Illinois 
Supreme Court held that the search was in violation of the Fourth Amendment in 
that “fl ight upon the approach of a police offi cer may simply refl ect the exercise—
at top speed—of a person’s constitutional right to move on.” However, the Supreme 
Court ruled in  Illinois   v.   Wardlow  that fl ight at the mere sight of a police offi cer 
could often, in the context of other factors, be suspicious enough to justify police in 
conducting a stop-and-frisk. 21  The majority opinion in the case explained that 
Wardlow’s presence in an area known for heavy narcotics traffi cking, combined with 
the unprovoked fl ight, justifi ed the  Terry  stop and search. 
    In 1993, the U.S. Supreme Court signifi cantly expanded the power of police to 
seize property from a suspect undergoing a  Terry -type frisk. The original purpose 
of  Terry  was to allow police to conduct pat-down searches for  weapons  when con-
fronting suspicious individuals. In  Minnesota   v.   Dickerson,  22  however, the offi cer 
conducting the frisk admitted that he did not feel anything resembling a weapon 
but did feel a “small lump” in the suspect’s jacket pocket. He reached into the pocket 
and pulled out a small packet of cocaine. The Minnesota Supreme Court ruled that 
the cocaine could not be admitted as evidence, holding that although the stop-and-
frisk procedure was permissible under  Terry,  the seizure of the cocaine went beyond 
the search for a weapon and thus violated the Fourth Amendment. 
    The U.S. Supreme Court agreed that the cocaine must be suppressed, but it 
disagreed with the narrow scope of the Minnesota court’s decision. The High Court 
created what is now known as the “plain feel” doctrine. That is, when police offi cers 
conduct  Terry -type searches for weapons, they are free to seize items detected through 
their sense of touch, as long as the plain feel makes it “immediately apparent” that 
the item is contraband. Interestingly, however, since the offi cer in the  Dickerson  case 
conceded that he did not instantly recognize the lump as drugs, the plain feel did 
not apply and the cocaine was inadmissible as evidence in Dickerson’s trial. 
    In the 2004 case of  Hiibel v. Nevada,  23  the Supreme Court decided a logical 
corollary to  Terry.  Rancher Larry Hiibel had been arrested and convicted in a Nevada 
state court for failing to identify himself to a police offi cer who was investigating 
an assault. Nevada and many other states have a law that requires a person to tell 
an offi cer his or her name if asked. Hiibel challenged the conviction, claiming it 
violated his Fifth Amendment right not to incriminate himself and his Fourth 
Amendment right to be free from unreasonable searches. In a fi ve-to-four opinion 
written by Justice Anthony Kennedy, the Court ruled that the search did not violate 
the Fourth Amendment because it was based on reasonable suspicion (the police 
offi cer was investigating the assault, and Hiibel was nearby) and involved only a 
minimally intrusive question (his name). It also did not violate the Fifth Amendment 
because Hiibel never argued that telling the offi cer his name would actually incrim-
inate him of any crime. Justice Kennedy wrote, “While we recognize petitioner’s 
strong belief that he should not have to disclose his identity, the Fifth Amendment 
does not override the Nevada Legislature’s judgment to the contrary absent a reason-
able belief that the disclosure would tend to incriminate him.” 

       Automobile Searches 

 As early as 1925, the Supreme Court ruled that because of the extreme mobility of 
motor vehicles, there are situations in which warrantless searches of vehicles can be 
justifi ed. In  Carroll  v.  United States,  24  George Carroll was convicted of transporting 

Offi cers investigating the murder of 
Susan Kuchma, an off-duty New Mexico 
State Police offi cer, shot and killed in an 
intersection in Las Cruces, New Mexico.
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liquor for sale in violation of the federal prohibition law and the Eighteenth Amend-
ment. The contraband liquor that was used as evidence against him had been taken 
from his car by government agents acting without a search warrant. The Supreme 
Court sustained Carroll’s conviction, despite his contention that the seizure violated 
his Fourth Amendment rights. The Court determined that there was probable cause 
for the search. Chief Justice William Howard Taft explained the decision:

  The guaranty of freedom from unreasonable searches and seizures by the Fourth Amend-
ment has been construed practically since the beginning of the government, as recogniz-
ing a necessary difference between a search of a store, dwelling house, or other structure 
in respect of which a proper offi cial warrant readily may be obtained and a search of a 
ship, motor boat, wagon, or automobile for contraband goods, where it is not practicable 
to secure a warrant, because the vehicle can be quickly moved out of the locality or 
jurisdiction in which the warrant must be sought.   

    Known as the  Carroll doctrine,  the Court’s decision maintained that an auto-
mobile or other vehicle may, upon probable cause, be searched without a warrant 
even though there might be enough time to obtain a warrant. Subsequent rulings 
clarifi ed the scope of this doctrine. In 1931, the Court upheld the search of a parked 
car as reasonable, since the police could not know when the suspect might move the 
car. 25  The Carroll doctrine was reaffi rmed in 1970, when the Supreme Court held 
that a warrantless search of an automobile that resulted in the seizure of weapons 
and other evidence, but was conducted at a police station many hours after the arrests 
of the suspects, was lawful. 26  
        A related issue is how  extensive  the search of an automobile may be in the 
absence of a warrant. In  United States  v.  Ross,  27  decided in 1982, the Supreme Court 
held that when police have probable cause, they may search an entire vehicle, includ-
ing containers and packages that may conceal the items sought. A year earlier, in 
 New York  v.  Belton,  the Court examined the scope of a vehicle search incident to an 
arrest. 28  Two principles were established. First, after making a custodial arrest, police 
offi cers may search the entire passenger compartment of the vehicle in conjunction 
with that arrest. Second, if any containers are found during the course of the search, 
they may be opened and searched. In effect, this decision seemed to impose no 
limits on the scope of a search of a vehicle’s passenger compartment. And in 
 California  v.  Acevedo,  29  decided in 1991, the Court went one step further and permit-
ted police to open and search a closed container found in an automobile, without a 
warrant, if they have probable cause to believe that the container contains contraband 

A sobriety checkpoint in San Francisco, California.

If you’ve never been in the system, the 
old law enforcement axiom that says “If 
you’re innocent, what’s there to be 
afraid of?” makes a certain sense. I’ve 
used the line myself when interviewing 
suspects. But the truth is not always 
simple. I’ve seen rape convictions 
based on the absolute certainty of the 
women attacked overturned by DNA. 
I’ve seen death row inmates who gave 
confessions end up being cleared with 
the arrest of another. And I’ve seen 
prosecutors jailed for obstruction in 
cases they had believed in so deeply 
that they became blinded to the truth.

—mystery writer jonathon 

king
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or evidence of a crime. With regard to the searching of passengers, the courts have 
addressed the issue of the  intrusiveness  of the search as well (see  Exhibit 8.3 ). 
    Related to automobile searches is the random stopping of cars, with the searches 
and arrests that may result. Known as  spot checks,  the random stopping of automobiles 
for the purpose of checking driver’s licenses and vehicle registrations has often been 
used as a form of proactive police patrol. One New York City police offi cer made 
the following comment to the author:

  You try to stop the cars and drivers that look suspicious, but other times you go the 
potluck route to break the monotony and start with every twentieth car. Some nights 
we’ll stop just blue cars, and other times it’ll be big cars or old cars or whatever. Other 
times we’ll pull over just blacks, or white guys with beards.   

    Spot checks can aid in the apprehension of criminals, as a Miami Beach police 
offi cer related to the author:

  Depending on the time of night and where you are, maybe you’ll pick up something. A 
few weeks back I see this guy stop at a light and I just don’t like the looks of him . . . 
so I pull him over. . . . It ends up that the car is stolen and he’s wanted in two other 
states on forgery charges.   

    The refl ections of these offi cers point to the dangers of spot checks, for although 
they can result in the apprehension of some offenders, they also lend themselves to 
discriminatory enforcement procedures, as in the case of the ethnic profi ling inci-
dents described at the beginning of the chapter. 
    The Supreme Court has taken a strong stand against random spot checks. This 
was indicated in the case of  Delaware   v.   Prouse.  30  On November 30, 1976, a New 
Castle County, Delaware, police offi cer stopped the automobile in which William J. 
Prouse was riding. The car belonged to Prouse, but he was not the driver. As the 
offi cer approached the vehicle, he smelled marijuana smoke, and when he came 
abreast of the window, he observed marijuana on the fl oor of the automobile. Prouse 
was arrested and later indicted for illegal possession of the drug. 
    At a hearing on Prouse’s motion to forbid use of the marijuana as evidence, the 
police offi cer characterized the stopping of the car as “routine,” explaining that “I 
saw the car in the area and was not answering any complaints so I decided to pull 
them off.” He further indicated that before stopping the vehicle he had not observed 

EXHIBIT 8.3 Gender Perspectives on Crime and Justice

Warrantless Vaginal Cavity Searches

As Virginia police were pursuing a suspect who was carrying marked 

drug money in his vehicle, they saw a brown object come from the 

passenger-side window, presumably the paper in which the cash had 

been wrapped. When they stopped the car, they found a passenger, 

Denise Gilmore, riding with the suspect. They also discovered mari-

juana, but were unable to locate the marked money. Gilmore was 

taken into custody and strip-searched, but the police found nothing. A 

female deputy then inserted the tips of her fi ngers into Gilmore’s va-

gina and discovered the marked bills. Prior to trial, Gilmore moved to 

suppress the evidence, arguing that the search violated her Fourth 

Amendment rights.

 When the decision by the trial court supported Gilmore’s argu-

ment, the case was appealed by the prosecution, and the court of 

appeals of Virginia agreed that a lawful arrest of a suspect authorizes 

the police to conduct a “full search” of the arrestee’s person. The court 

asserted, however, that such a search “is only skin deep,” citing the 

U.S. Supreme Court’s decision in Schmerber v. California, which ruled 

that “a search of a body cavity is considered an intrusion into the body 

that falls outside the permissible scope of a search incident to arrest.” 

The Virginia appellate court held that:

A warrantless search involving a bodily intrusion, even conducted incident to a 

lawful arrest, violates the Fourth Amendment unless (1) the police have a “clear 

indication” that evidence is located within a suspect’s body and (2) the police 

face exigent circumstances.

 Here, the Virginia court emphasized, the police had no “clear indi-

cation” that the money would be found in Gilmore’s vaginal cavity, and 

exigent circumstances did not exist.

Sources: Commonwealth of Virginia v. Gilmore, No. 2700-97-2, May 6, 1998; Schmerber 
v. California, 384 U.S. 757 (1966). See also People v Hail, 2008 NY Int. 48.
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any traffi c or equipment violations, nor was he acting in accordance with directives 
regarding spot checks of automobiles. 
    After the hearing, the trial court ruled that the stop and detention had been 
wholly capricious and therefore in violation of Prouse’s Fourth Amendment rights. 
When the prosecution appealed the case, the Delaware Supreme Court ruled in favor 
of Prouse, and the case went to the U.S. Supreme Court. The Supreme Court agreed 
to hear the case in an effort to resolve the confl ict between the Delaware Supreme 
Court’s decision (along with similar decisions in fi ve other jurisdictions) and deci-
sions in six other jurisdictions holding that the Fourth Amendment does  not  prohibit 
random spot checks. 
    Ultimately, the Supreme Court ruled that random spot checks are a violation 
of constitutional rights. However, it did not preclude states from devising methods 
for making spot checks of drivers’ credentials that do not involve police discretion, 
such as roadblock inspections in which all motorists are stopped. Since  Prouse,  a 
number of states have established roadblock-type stops, primarily for combating 
drunk driving. Although several state supreme courts (including Oregon and Loui-
siana) have held that these “sobriety checkpoints” violate their state constitutions’ 
prohibition of unreasonable search and seizure, the Supreme Court ruling in a 1990 
case,  Michigan Department of State Police  v.  Stiz,  upheld the procedure. 31  
    In 2000, however, the Supreme Court ruled against the use of roadblocks set 
up to search for drugs. In  Indianapolis   v.   Edmond,  32  the justices held that police 
checkpoints designed to catch drug traffi ckers or others engaged in general criminal 
activity infringe on the Fourth Amendment protection against illegal search and 
seizure. The High Court distinguished the antidrug roadblocks from the previously 
upheld checkpoints for illegal immigrants or drunken drivers, noting that the latter 
are aimed at protecting U.S. borders and reducing immediate hazards on the road. 
The ruling in  Edmond  would not affect such checkpoints but would quash new 
attempts to erect roadblocks aimed wholesale at criminal activity. However, in the 
2004 case of  Illinois  v.  Lidster,  33  the High Court endorsed the use of police road-
blocks as an investigational tool for fi nding witnesses to recent crimes. 
    As a fi nal point, it is interesting to note that in 1997 the Supreme Court ruled 
that the Fourth Amendment does not require police offi cers to tell motorists who 
are stopped for routine traffi c violations that they are free to go before the offi cers 
seek permission to search their vehicles. 34  

   Fresh Pursuit 

 Warrantless arrest and search is permissible in situations of  fresh pursuit  (or “hot” 
pursuit), which involves chasing an escaping criminal or suspect into a house—and 
consequently searching that house—or into a neighboring jurisdiction. In common 
law, fresh pursuit referred to the pursuit of a person for the purpose of arrest when 
the pursuit continued without substantial delay from the time of the commission or 
discovery of an offense. Thus, fresh pursuit was the following of a fl eeing suspect 
attempting to avoid capture. 
    In contemporary statutes the notion of fresh pursuit has been broadened con-
siderably. In Tennessee, for example, the law reads as follows:

  The term “fresh pursuit” shall include fresh pursuit as defi ned by the common law, and 
also the pursuit of a person who has committed a felony or who is reasonably suspected 
of having committed a supposed felony, though no felony has actually been committed. 
Fresh pursuit as used herein shall not necessarily imply instant pursuit, but pursuit with-
out unreasonable delay. 35    

    Although most state statutes permit hot pursuit, the practice of high-speed auto-
mobile chases has been controversial in recent years. The National Highway Safety 
Administration has estimated that police offi cers initiate more than 100,000 high-
speed chases each year, 20 percent of which end in accidents, with hundreds of 
deaths. 36  The vast majority of those who die are fl eeing the police, but many are 

Customs and Border Patrol agents 
prepare to question a motorist at a 
checkpoint along Highway 94 outside of 
Campo, California.

At any time the hazards of the pursuit 
outweigh the necessity of apprehen-
sion, the pursuit will be discontinued.

—florida highway patrol 

policy manual
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innocent bystanders who simply get in the way. Police departments have responded 
with new regulations and training initiatives, and the courts are also examining the 
matter. Ultimately, the issue is a matter of police discretion, with individual offi cers 
having to balance the demands of law enforcement with the risks to public safety. 37  
    As a fi nal point here, in 1998 the Supreme Court put a major restriction on 
police traffi c-stop searches. In  Knowles  v.  Iowa,  38  the High Court unanimously held 
that issuing a speeding ticket does not automatically give the police the authority to 
search the car. “For simple speeding,” the justices emphasized, “the justifi cations for 
the Court’s doctrine permitting a search incident to an arrest do not apply.”   

 Consent Searches 

 Warrantless searches may be carried out when the person in control of the area or object 
consents to the search. But consent searches often give rise to problematic legal issues, 
since consent waives the person’s right to the Fourth Amendment protection against 
unreasonable search and seizure. Thus, in a consent search, neither probable cause nor 
a search warrant is required, but when evidence obtained through such a search is used, 
the burden of proving consent becomes the responsibility of the prosecution. The issues 
involved are (1)  who  can give consent to search what, (2)  what  constitutes free and 
voluntary consent, and (3) whether there is a principle of  limited  consent.  
     Ordinarily, courts are unwilling to accept the simple waiver of a defendant’s 
Fourth Amendment right and require the state to prove that the consent was given 
voluntarily. In  Wren  v.  United States,  39  the U.S. court of appeals ruled that a consent 
is indeed “voluntary” when the search is expressly agreed on or invented by the per-
son whose right is involved. The case of  United States  v.  Matlock  expanded the range 
of voluntary consent to third parties who possess joint authority with the defendant 
over the property or premises to be searched. 40  In another case,  Bumper  v.  North 
Carolina,  41  the issue of coercion by law enforcement offi cers was addressed. The police 
had obtained the consent of the defendant’s grandmother to search her house in 
connection with a crime he was suspected of committing. But the offi cers had incor-
rectly informed her that they had a lawful search warrant, and it was on that basis 
that she had consented to the search. The Court ruled that her consent was not 
constitutionally valid. Finally, in  Schneckloth  v.  Bustamonte,  42  the Supreme Court ruled 
that police offi cers are not required to inform those whose consent they are seeking 
that they are not obliged to give consent. 

 Bag Inspectors on New York Subways 

 In the aftermath of the terrorist bombings in 

the London transit system in July 2005, the 

NYPD immediately began random searches 

of backpacks and packages being carried 

into the subway and commuter trains. 

  Are these searches a violation of the 

Fourth Amendment? ❚ 

 Bag Inspectors on New York Subways 
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The charred remains of three cars involved in a crash after a high speed chase sit on the elevated 
highway in Oklahoma City during the early rush hour.
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    Although the rulings in  Wren, Matlock,  and  Schneckloth  give police wide discre-
tion in carrying out consent searches, the Supreme Court has also ruled that volun-
tary consents are to some degree limited consents. A search based on voluntary 
consent must be limited to those items connected to the crime that triggered the 
desire to search and to other items clearly connected to that crime. 43  By contrast, 
in 1991 the Supreme Court expanded the scope of consent in two cases. In  Florida  
v.  Jimeno,  44  the Court held that a consent to search an automobile automatically 
includes a consent to search any closed containers found therein. In  Florida   v.  
 Bostick,  45  the Court cleared away all doubts about the constitutionality of the drug 
interdiction technique known as “working the buses” (see  Exhibit 8.4 ). 

   Other Warrantless Searches 

 In addition to lawful arrest, stop-and-frisk, automobile searches, fresh pursuit, and 
consent, there are numerous other types of situations in which the search warrant 
requirement has been waived. These include the following situations:  

  1.    Private searches:  As early as 1921, the Supreme Court ruled in  Burdeau  v. 
 McDowell  that the Fourth Amendment protects individuals only against searches 
and seizures by governmental agents, not against such actions carried out by 
private individuals not acting in concert with law enforcement authorities. 46   

  2.    Border searches:  Although a series of rulings in the mid-1970s made it clear that 
warrantless searches of persons entering the United States at its borders violate 
the Fourth Amendment guarantee,  United States  v.  Martinez-Fuerte  47  in 1976 
established that Border Patrol offi cers need not have probable cause or a warrant 
before stopping cars for brief questioning at fi xed checkpoints.  

  3.    Inventory searches:  In 1976 the Supreme Court established an inventory search 
exception to the warrant rule. It held that when police have custody of a lawfully 
impounded automobile, they do not need a warrant or the owner’s consent 
before routinely inventorying items left in plain view or in the glove compart-
ment. 48  Also of importance is  Illinois  v.  Lafayette,  49  which was decided by the 
Supreme Court in 1983. In this decision the Court upheld a police inventory 

   This court is not empowered to forbid 
law enforcement practices simply be-
cause it considers them distasteful. 

   —from the majority opinion 

in  florida  v.  bostick      

   This court is not empowered to forbid 
law enforcement practices simply be-
cause it considers them distasteful. 

   —from the majority opinion 

in  florida  v.  bostick      

Drugs, Crime, and Justice EXHIBIT 8.4

The Supreme Court, Bostick, and the War on Drugs

Drug interdiction efforts have led to the wider use of police surveil-

lance at airports, train stations, and bus depots. Offi cers approach in-

dividuals, either randomly or because they suspect illegal activity, and 

ask them potentially incriminating questions. The Broward County, 

Florida, Sheriff ’s Department uses such a technique, in which offi cers 

board buses at scheduled stops and ask passengers for permission to 

search their luggage.

 When offi cers boarded a Miami-to-Atlanta bus during a stopover in 

Fort Lauderdale during 1985, without any particular suspicion they 

conversed with passenger Terrance Bostick. After telling him that he 

could refuse, they requested his consent to search his luggage. He 

agreed, and the offi cers found cocaine in his bag. Bostick was arrested 

and charged with drug traffi cking, but he argued that the seizure of the 

cocaine was in violation of the Fourth Amendment.

 After the case moved through the Florida courts, the U.S. Su-

preme Court ultimately ruled against Bostick, holding that “bus 

sweeps” for drugs do not inevitably result in “seizures” requiring rea-

sonable suspicion. The Court explained that it was only applying the 

same constitutional rules it had developed for police encounters on 

the street and in other public places to sweeps on buses, trains, and 

commercial aircraft. The ruling “follows logically,” the Court argued, 

from prior decisions permitting police to approach individuals for 

questioning even when the offi cers have no “reasonable suspicion” 

that crime was afoot. The Court did emphasize, however, that in such 

cases: (1) consent prior to search is required; (2) offi cers may not 

convey a message that passenger compliance with their request is 

required; and (3) police may not use intimidating gestures or actions 

to coerce a consent to a search.

Source: Florida v. Bostick, 49 CrL 2270 (1991).
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search of an arrestee’s shoulder bag, which revealed illicit drugs. The Court 
stated that such searches serve important goals—protecting the suspect’s prop-
erty, deterring false claims of theft, and the like—and do not require a warrant 
or probable cause so long as the inventory search is part of a regular and routine 
police procedure.  

  4.    Electronic eavesdropping:  In response to the 1967 case of  Katz  v.  United States,  50  
in which the Supreme Court ruled that conversations intercepted through war-
rantless electronic eavesdropping were in violation of the Fourth Amendment, 
Congress passed the Omnibus Crime Control and Safe Streets Act of 1968, which 
included a provision involving electronic surveillance. The new act authorized the 
federal use of wiretaps and other eavesdropping devices through the issuance of 
warrants that can be approved only by the attorney general of the United States 
or his designated assistant.  

  5.    Abandoned property:  In the 1960 case of  Abel  v.  United States,  51  the Supreme 
Court spelled out an “abandoned property exception” to the warrant rule. A 
hotel manager gave an FBI agent permission to search a room that had been 
occupied by Abel. During the search, incriminating evidence was found in a 
wastepaper basket. The Court held that once Abel vacated the room, the hotel 
had exclusive right to its possession and could freely consent to a search.  

  6.    Expectation of privacy:  The case of  California  v.  Greenwood,  52  decided in 1988, 
illustrates the expectation-of-privacy doctrine. After learning from an infor-
mant that Billy Greenwood of Laguna Beach might be dealing in drugs, and 
after observing a parade of cars making brief nocturnal stops at Greenwood’s 
home, the police asked the local refuse collector to give them the trash bags 
from Greenwood’s house. A search of the garbage uncovered a large amount 
of drug paraphernalia, including razor blades, straws containing cocaine residue, 
and phone bills listing calls to people with records of drug law variations. The 
police obtained a warrant to search the house, found hashish and cocaine inside, 
and arrested Greenwood. Two California courts ruled that the search of Green-
wood’s garbage violated the Fourth Amendment ban against unreasonable 
search and seizure. The Supreme Court ruled against Greenwood, however, 
stating that in this instance Greenwood could have no expectation of privacy, 
thus giving the police broad power to search trash. Justice Byron White com-
mented as follows:

  It is common knowledge that garbage bags left on or at the side of a public street 
are readily accessible to animals, children, scavengers, snoops, and other members 
of the public. Requiring police to seek warrants before searching such refuse would 
therefore be inappropriate.    

  7.    Open fi elds:  As early as 1924, in  Hester  v.  United States,  53  the Supreme Court 
established the “open fi elds” exception, declaring that police offi cers may enter and 
search a fi eld without a warrant. In  Oliver  v.  United States  (and the companion 
case of  Maine  v.  Thornton ), 54  decided in 1984, the Court went further, holding 
that fences and “No Trespassing” signs provide no reasonable expectation of pri-
vacy to owners of properties large enough to include areas that extend beyond the 
curtilage of houses or other buildings. As such, the decision in  Oliver  assured 
police that even if they enter such property by going over fences and ignoring 
“No Trespassing” signs in violation of state law, any evidence they discover on the 
property is nevertheless admissible at trial.   

             The “Plain View” Doctrine  
 Pertinent to this discussion of warrantless search and seizure is the  “plain view” 
doctrine.  In  Harris  v.  United States  55  (1968), the Supreme Court ruled that anything 
a police offi cer sees in plain view, when the offi cer has a right to be where he or 
she is, is not the product of a search and is therefore admissible as evidence. James 

The worst peril of garbage searching is 
dirty diapers.

—anonymous fbi agent

Looking through garbage really calls for 
care. Let’s face it, nobody wants to be 
poked by an AIDS-infected needle.

—anonymous dea agent

“Sniffer dogs” are used by police to check 
for drugs being smuggled across borders, 
and for explosives at major airports.
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E. Harris’s automobile had been observed leaving the scene of a robbery in 
Washington, D.C. The vehicle was traced, and Harris was later arrested near his 
home as he was getting into his car. The arresting offi cer made a quick inspection 
of the car and then took the suspect to the police station. After some discussion, a 
decision was made to impound the car as evidence. Harris’s vehicle was towed to 
the station house about 90 minutes after the arrest, arriving there with its doors 
unlocked and its windows open. Then it began to rain. 
    According to police procedures in the District of Columbia, the arresting offi cer 
is required to thoroughly search an impounded vehicle, remove any valuables, prepare 
a written inventory, and submit a report on the impounding. The offi cer conducted 
the search and tied a property tag to the steering wheel. He then began to close up 
and lock the auto. When he opened the front door on the passenger side for the 
purpose of rolling up the window, he saw a registration card lying face up on the 
metal stripping over which the door closes. The card, which was in “plain view,” 
belonged to the victim of the robbery. 
        Harris claimed that the registration card could not be used as evidence because 
it had not been seized at the time of his arrest. In the Supreme Court’s opinion, 
however, the observation of the card was not the outcome of a search; rather, it 
stemmed from efforts to protect the vehicle while in police custody. The seizure was 
therefore lawful. 
    Although the Court made the nature of “plain view” relatively clear in this case, 
a few police offi cers have apparently perjured themselves in using the doctrine as a 
mechanism for justifying illegal searches. If one were to sit in a courtroom in any 
large urban area where drug dealing is common, one would very quickly get the 
impression than some drug users suffer from “dropsy.” Miami attorney Steven M. 
Greenberg explained the phenomenon:

  Dropsy is claimed by the police in situations where they have searched a suspect 
without probable cause or consent and found contraband. To insure the admission of 
the illegally seized evidence the police will “improvise” a story similar to the follow-
ing: As I drove past _____ School, I noticed two or three suspicious-looking suspects 
standing in the schoolyard, who glanced apprehensively at me as I passed. I drove on 
down the street, parked my vehicle, and walked toward them. As I approached, one 
of the suspects reached into his pocket and dropped a clear plastic bag at his feet. I 
bent down to pick it up and noticed that it contained a substance which resembled 
marijuana. 56    

    Greenberg goes on to suggest that this clumsiness is extraordinary, since both 
the offi cer and the suspect know that a search would not be lawful under these 
circumstances. But given the fact that the alleged marijuana suddenly comes into 
plain view, the seizure can be explained. 
    Under the  protective sweep doctrine,  which has been the subject of numerous 
court cases in recent years, the scope of plain view has been expanded considerably. 
The protective sweep doctrine suggests that when law enforcement offi cers make 
an arrest on or outside private premises, they may, despite the absence of a search 
warrant, examine the entire premises for other persons whose presence would pose 
a threat, either to their safety or to evidence that could be removed or destroyed. 
Moreover, protective sweep procedures may be initiated even if there is only a 
suspicion that other such persons are present on the premises, and any evidence 
that is in plain view during the search, or sweep, may be lawfully seized. 57   

 Racial Profi ling 
 Is the disproportionate stopping and searching of African Americans and Hispan-
ics “racial profi ling”? What about the detaining of a Muslim airline passenger? Is 
it lawful? It would appear that in many jurisdictions there has been a propensity 
among some police offi cers to single out people for criminal justice interventions 
on the basis of their race, gender, ethnicity, sexual orientation, or social class.

Crack has been a real boon to both 
buyer and seller. It’s cheap, real cheap. 
Anybody can come up with $5 or $10 
for a trip to the stars. But most impor-
tant, it’s easy to get rid of in a pinch. 
Drop it on the ground and it’s almost 
impossible to fi nd; step on it and the 
damn thing is history. All of a sudden 
your evidence ceases to exist.

—a miami narcotics detective

Why is it that so many drug users seem 
to suffer from an allergy which causes 
them to drop things in the presence of a 
police offi cer?

—steven m. greenberg
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 What about the government’s call for heightened vigilance after the Septem-
ber 11 th  terrorist attacks? In the interest of national security, do law enforcement 
offi cials have the right to detain airline passengers based on their nationality or 
their name? 
    As for the constitutionality of racial profi ling, a number of decisions have 
already been handed down. The Supreme Court’s ruling in  Delaware  v.  Prouse  
certainly applies. Cases involving “drug courier profi les” are problematic. The drug 
courier profi le, developed by the Drug Enforcement Administration during the 
mid-1970s, is a general description of a “typical” drug runner. In  United States  v. 
 Sokolow  (45 CrL3001, 1989), the Supreme Court upheld the use of such profi les, 
but in that case there were a number of “suspicious acts”: the defendant had pur-
chased two expensive airline tickets with cash, he was using an assumed name, he 
did not check any luggage, his itinerary included a short stop in Miami, and he 
appeared very nervous. 
    As the “war on terror” continues, airline detentions are likely to continue as 
well, and the courts are likely to become further entrenched in the issue of racial 
profi ling. 

   As can be seen from the extent and complexity of the principles governing search 
and seizure, the legality of police actions when conducting a search is central to 
the decision as to whether particular items can be used at trial. Since this is often 
the key to the outcome of the case, the next section focuses more specifi cally on 
the rules of evidence, particularly the exclusionary rule.     

 The Exclusionary Rule  
 In 1914, the U.S. Supreme Court announced its well-known and highly controver-
sial  exclusionary rule,  prohibiting the use of evidence seized by federal agents in 
violation of the Fourth Amendment protection against unreasonable search and sei-
zure. The rule was an outgrowth of  Weeks   v.   United States,  58  and during the almost 
nine decades since that case there has been a continuing debate over whether the 
decision is an effective remedy or an expensive constitutional right.  

 Weeks v. United States 

 In common law proceedings, the admissibility of evidence in criminal cases (that 
is, whether evidence may be used at trial) was unrelated to any illegal actions the 
police may have engaged in when securing such evidence. An attorney might 
argue that a certain piece of evidence was immaterial, inappropriate, irrelevant, 
or even incompetent, but if it passed these tests it was clearly admissible. The 
courts, even at the appellate and supreme levels, were not concerned with the 
legality of the methods used to obtain evidence. If the evidence had been stolen, 
common law provided for prosecution of the thief, or a civil action for trespass 
and return of the property, but the illegally obtained evidence could still be used 
in court proceedings. 
    Yet it had long been argued that any evidence that was obtained illegally 
should not be admissible and that such a rule would provide the only effective 
deterrent to illegal searches and seizures. Even the Supreme Court adhered to the 
common law principle, as in  Adams  v.  New York  (1904), 59  when it ruled that the 
admissibility of evidence was not affected by the illegality of the means by which 
it was obtained. 
    In  Weeks,  the defendant was arrested at his place of business. The police offi -
cer then searched Weeks’s house and turned over the articles and papers found 
there to a U.S. marshal. Thereupon, the marshal, accompanied by police offi cers, 
repeated the search of Weeks’s room and confi scated other documents and letters. 
No warrants had been obtained for the arrest or the search. Before his trial, Weeks 
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petitioned the federal district court for the confi scated articles and papers, but the 
court refused and allowed the materials to be used against him at trial, resulting 
in his conviction. 
        On appeal, the Supreme Court ruled in Weeks’s favor, thus initiating the exclu-
sionary rule. Speaking for the Court, Justice William R. Day explained:

  If letters and private documents can thus be seized and held and used in evidence 
against a citizen accused of an offense, the protection of the Fourth Amendment, declar-
ing his right to be secure against such searches and seizures, is of no value, and, so far 
as those thus placed are concerned, might as well be stricken from the Constitution. 
The efforts of the courts and their offi cials to bring the guilty to punishment, praise-
worthy as they are, are not to be aided by the sacrifi ce of these great principles estab-
lished by years of endeavor and suffering which have resulted in their embodiment in 
the fundamental law of the land.   

    The decision in  Weeks  quickly became the subject of much legal controversy. By 
denying prosecutors the use of certain evidence, the rule sometimes caused the col-
lapse of the government’s case and the freeing of a defendant against whom there 
was strong evidence of guilt. In 1931, George W. Wickersham, chairman of the 
National Commission on Law Observance and Enforcement, commented that the 
“guarantees as to searches and seizures are often in the way of effective detection.” 60  
And Benjamin Cardozo (who would later become a Supreme Court justice) wrote, 
“The criminal is to go free because the constable has blundered.” 61  
    But  Weeks  was only a partial victory for the Fourth Amendment. The exclusion-
ary rule applied only to material obtained in an unconstitutional search and seizure 
by a  federal  agent in a  federal  case; it did not apply to  state  actions. In addition, 
Weeks made possible the  “silver platter” doctrine,  which permitted federal prosecutors 
to use evidence obtained by state agents through unreasonable search and seizure 
(handed to them on a “silver platter”)—provided that the evidence was obtained 
without federal participation and was turned over to federal offi cials. 62    

 Wolf v. Colorado 

 In 1949, the Supreme Court made a tentative movement toward applying  Weeks  to 
state court actions. The case was  Wolf  v.  Colorado,  63  in which a deputy sheriff seized 
a physician’s appointment book without a warrant, interrogated patients whose 
names appeared in the book, and thereby obtained the evidence needed to charge 
Wolf with performing illegal abortions. Wolf was convicted. 

   In  Wolf,  the Supreme Court created a 
right without a remedy.  

  — kenneth   c.   haas      

   In  Wolf,  the Supreme Court created a 
right without a remedy.  

  — kenneth   c.   haas      

Reprinted by permission of www.CartoonStock.com
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    On appeal to the Supreme Court, Wolf challenged the use of the evidence, 
arguing that it had been seized illegally. But the Court upheld Wolf ’s conviction. 
At the same time, the Court held that the Fourth Amendment guarantee protected 
individuals against state as well as federal action. It did not, however, extend the 
exclusionary rule to the states. In effect, it announced the application of the Fourth 
Amendment’s guarantees to the states but immediately neutralized them by continu-
ing to sanction the admission of evidence that had been illegally obtained by the 
states.  Wolf  prohibited unreasonable searches and seizures by the states, but if the 
evidence was trustworthy (that is, if it was “material, relevant, and competent” as 
required by common law), it was admissible regardless of how it was obtained. 
    Despite its refusal in  Wolf  to apply the exclusionary rule to illegally seized 
evidence at the state level, in 1952 the Supreme Court ruled in  Rochin   v.   Cal-
ifornia  that evidence acquired in a manner that “shocks the conscience” would be 
invalid. 64  
    In the decade after the  Rochin  decision, two loopholes in the exclusionary rule 
as it applied to the federal system were closed. In  Rea  v.  United States,  65  federal 
law enforcement offi cials were prohibited from turning over to state prosecutors 
evidence that had been seized by them in an unconstitutional manner. And in 
1960 the “silver platter” doctrine was put to rest by the Court’s decision in  Elkins  
v.  United States,  66  which stated that any evidence seized in an unconstitutional 
fashion by state offi cials and handed over to a federal prosecutor was inadmissible 
in federal courts.  

    Mapp v. Ohio 

 It was not until almost a half-century after the Supreme Court fi rst announced the 
exclusionary rule that it fully extended the principle to the states. The case was 
 Mapp   v.   Ohio,  67  decided in 1961. 
    The  Mapp  case began on May 23, 1957, when three Cleveland police offi cers 
arrived at the residence of Dollree (“Dolly”) Mapp. They had been informed that a 
suspect in a recent bombing was hiding out in her home and also that a large amount 
of gambling paraphernalia was being concealed at the residence. Mapp and her 
daughter lived on the top fl oor of the two-family dwelling. Upon arriving, the police 
knocked at the door and demanded entry. After telephoning her attorney, Mapp 
refused to admit them without a search warrant. The offi cers advised their head-
quarters of the situation and began a surveillance of the house. 
    When at least four additional offi cers arrived on the scene some three hours 
later, the police again sought entry to the residence. When Mapp did not come to 
the door immediately, they forced their way into the dwelling. Meanwhile, Mapp’s 
attorney arrived, but the police barred him from either seeing his client or entering 
the house. From the testimony, Mapp was apparently about halfway down the stairs 
from the second fl oor when the police broke into the lower hall. She demanded to 
see the search warrant. Thereupon one of the offi cers held up a paper that he claimed 
to be a warrant.  
     Mapp grabbed the alleged warrant and stuffed it into her bra. A struggle 
ensued during which the offi cers removed the paper and at the same time hand-
cuffed her because she was “belligerent” in resisting their offi cial rescue of the 
warrant paper from her person. They then took her forcibly to her bedroom, where 
they searched a dresser, a chest of drawers, a closet, and some suitcases. They also 
looked through a photo album and some of Mapp’s personal papers. The search 
then spread to the remainder of the second fl oor, including the daughter’s bedroom, 
the living room, the kitchen, and the dining area. The basement of the building 
and a trunk found there were also searched. Neither the bombing suspect nor the 
gambling paraphernalia were found, but the search did turn up an unspecifi ed 
amount of pornographic literature. 
    After the search, Mapp was arrested on a charge of possessing “lewd and las-
civious books, pictures, and photographs.” She was convicted in an Ohio court on 

 Rochin v. California 

 On the morning of July 1, 1949, three Los 

Angeles County deputy sheriffs entered Ro-

chin’s home without the benefi t of a war-

rant, on the basis of “some information” that 

he was selling narcotics. Upon locating Ro-

chin in his bedroom, the offi cers observed 

“two capsules” on his bedside table and in-

quired about them. Rochin “seized the cap-

sules and put them in his mouth,” and after 

he swallowed them, the offi cers forcibly 

took him to a hospital where they had his 

stomach pumped to recover the drugs, 

which were used as evidence at trial. 

  The Supreme Court ruled Rochin’s con-

viction invalid—but the reversal was based 

not on the warrantless search by police on 

less than probable grounds but, rather, on 

the seizure, which was a blatant violation of 

the concept of due process of law as found 

in the Fifth and Fourteenth Amendments. ❚ 

 Rochin v. California 

 On the morning of July 1, 1949, three Los 

Angeles County deputy sheriffs entered Ro-

chin’s home without the benefi t of a war-

rant, on the basis of “some information” that 

he was selling narcotics. Upon locating Ro-

chin in his bedroom, the offi cers observed 

“two capsules” on his bedside table and in-

quired about them. Rochin “seized the cap-

sules and put them in his mouth,” and after 

he swallowed them, the offi cers forcibly 

took him to a hospital where they had his 

stomach pumped to recover the drugs, 

which were used as evidence at trial. 

  The Supreme Court ruled Rochin’s con-

viction invalid—but the reversal was based 

not on the warrantless search by police on 

less than probable grounds but, rather, on 

the seizure, which was a blatant violation of 

the concept of due process of law as found 

in the Fifth and Fourteenth Amendments. ❚ 

Scent Identifi cation Lineups

Juries just love dog testimony. As a wit-

ness, nothing beats a canine for sincerity 

and trustworthiness. And everybody knows 

that dogs have an incredible sense of smell. 

But is dog scent evidence reliable? Can 

Rover properly identify a suspect by a scent 

that he or she left behind? Since 1923, dog 

scent evidence has played a role in more 

than 1,000 criminal cases in the United 

States. However, a scientifi c basis for the 

process has yet to be established. Prosecu-

tors skirt that issue by arguing that scent 

lineups are no more than a logical continua-

tion of the use of dogs for tracking fugitives 

or sniffi ng out drugs—uses that have long 

since passed legal muster. Some judges buy 

that idea, but many don’t. ❚



 chapter 8 the law of arrest, search, and seizure 221

possession of obscene materials. At the trial, no search warrant was produced by the 
prosecution, nor was the failure to produce one ever explained or accounted for. 
    The issue in  Mapp,  of course, was the legality of the arrest, search, and seizure. 
There was no search warrant and no consent to search, but one could argue, as the 
prosecution did, that at the time that the police applied force and searched her 
apartment, Dolly Mapp was indeed under arrest; hence, it was a search incident to 
arrest. Yet, as the defense pointed out and the facts of the case confi rmed, there was 
no probable cause for arrest. The only background the police had was “information 
that a fugitive was hiding in her home.” 
    It was on the basis of these facts, or rather the lack of them, that the Supreme 
Court reversed the decision of the Ohio court and extended the exclusionary rule 
to all the states. The Court ruled that the Fourth Amendment is incorporated, by 
inference, in the due process clause of the Fourteenth Amendment. From then on, 
any evidence that was illegally obtained by the police would be inadmissible in any 
and every courtroom in the country. The Court’s opinion, written by Justice Tom 
C. Clark, stated as follows:

  The ignoble shortcut to conviction left open to the State tends to destroy the entire 
system of constitutional restraints on which the liberties of the people rest. Having once 
recognized that the right to privacy embodied in the Fourth Amendment is enforceable 
against the States, and that the right to be secure against rude invasions of privacy by 
state offi cers is, therefore, constitutional in origin, we can no longer permit that right to 
remain an empty promise. Because it is enforceable in the same manner and to like effect 
as other basic rights secured by the Due Process Clause, we can no longer permit it to 
be revocable at the whim of any police offi cer who, in the name of law enforcement 
itself, chooses to suspend its environment. Our decision, founded on reason and truth, 
gives to the individual no more than that which the Constitution guarantees him, to the 
police offi cer no less than that to which honest law enforcement is entitled, and, to the 
courts, that judicial integrity so necessary in the true administration of justice.   

    The  Mapp  decision was a controversial one, both within and outside the Supreme 
Court. It had been reached by a fi ve-to-three majority (with Justice Potter Stewart 
abstaining). Among those concurring with the Court’s opinion was Justice William O. 
Douglas, who asserted that “once evidence, inadmissible in a federal court, is admissible 
in a state court a ‘double standard’ exists which leads to ‘working arrangements’ that 
undercut federal policy and reduce some aspects of law enforcement to a shabby busi-
ness.” However, Justice Hugo Black, though also concurring with the majority opinion, 
commented that he was “still not persuaded that the Fourth Amendment, standing 
alone, would be enough to bar the introduction into evidence against an accused of 
papers and effects seized from him in violation of its commands.” Among the dissent-
ers, Justice John Marshall Harlan believed that “the  Wolf  rule represents sounder con-
stitutional doctrine than the new rule which now replaces it.” And Justice Potter Stew-
art refused to deal with the constitutional issue that was the basis of the  Mapp  reversal. 
In a separate memorandum to the Court, he commented that the Ohio obscenity law 
under which Mapp was convicted in the fi rst place was itself unconstitutional.  *   
      Outside the Supreme Court there were also opposing opinions regarding the 
 Mapp  decision. The very next day,  The New York Times  referred to  Mapp  as “an 
historic step,” and Harvard Law School dean Erwin Griswold—soon to become 
solicitor general of the United States—saw the case as requiring “a complete change 
in the outlook and practices of state and local police.” 68  In contrast, the decision 
produced a frantic torrent of complaints from outraged police across the nation, who 
felt that they were being deprived of their legal right to search for and obtain evi-
dence. 69  In response to police complaints, University of Michigan law professor Yale 
Kamisar offered the following argument:

  What law enforcement offi cers were really bristling about was tighter enforcement of 
long-standing restrictions. Not  Mapp,  but state and federal constitutional provisions that 

*The Supreme Court subsequently invalidated all state laws prohibiting the private possession of pornog-
raphy in the home. See Stanley v. Georgia, 394 U.S. 557 (1969).
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had been on the books for decades, banned arbitrary arrests and unreasonable searches. 
The police never had the authority to proceed without “probable cause,” only the incen-
tive. And the principal contribution of  Mapp  was to reduce that incentive. 70     

 The Impact of Mapp   In 1965, the Court held in  Linkletter  v.  Walker  71  that the 
 Mapp  decision would not be retroactively applied to overturn state criminal convic-
tions that occurred prior to the expansion of the exclusionary rule in 1961. The 
Court stated that the goal of  Mapp  was to deter future unlawful police conduct and 
thereby carry out the guarantee of the Fourth Amendment against unreasonable 
searches and seizures. The purpose was to deter, not to redress the injury to former 
search victims, and making the rule retroactive would not have any deterrent effect. 
Despite this decision, for the 26 state jurisdictions that had rejected the exclusionary 
rule prior to  Mapp,  the  Mapp  decision was an explosive one. Not only were police 
required to suddenly change their search and seizure procedures, but the rule also 
immediately applied to all cases that were currently under court review.   

 The Retreat From Mapp   Throughout the 1960s and into the following 
decades, dissatisfaction with the  Mapp  rule continued. There was considerable 
demand for modifi cation, if not outright abolition, of the rule, not only in Congress 
but also in the Supreme Court and among a public that was fearful of increased 
levels of street crime. 
  The justices who wished to modify  Mapp —including John Marshall Harlan, 
Byron Raymond White, Harry Andrew Blackmun, and the new Chief Justice, War-
ren Earl Burger—thought it had developed into a series of confusing and compli-
cated requirements that puzzled the police more than it restrained them. The Fourth 
Amendment prohibited “unreasonable” searches, but the term  unreasonable  had never 
been fully defi ned by either the Constitution or the Court. Moreover, the Fourth 
Amendment also required that police obtain a warrant and that a warrant be issued 
only when “probable cause” was shown. Yet over the years the Court had allowed 
numerous exceptions to this requirement.  
   Even before his appointment to the Supreme Court, Chief Justice Burger had 
been a strong advocate of a change in the exclusionary rule. He argued that society 
had paid a monstrous price for the rule, that evidence should be excluded only in 
cases of genuine police misconduct, that it was absurd to free a thief or murderer 
because a police offi cer had made a minor error in an application for a search war-
rant, that the rule had little deterrent effect on police misconduct, and that in place 
of the rule there should be a remedy such as disciplinary action against police offi -
cers who abused constitutional rights. 
  While Justices Harlan, White, Blackmun, and Burger opposed  Mapp,  Justices 
Thurgood Marshall, William Joseph Brennan, and William O. Douglas strongly sup-
ported it. Justice Potter Stewart, though undecided, had views similar to Harlan’s—
and Justice Hugo Black, a judge since 1910 and a member of the Supreme Court 
since 1937, was also in doubt. Black’s position was that, rather than overrule  Mapp,  
a clear checklist should be created of what was and was not a reasonable search and 
when evidence could and could not be excluded. 
  This was the situation in the spring of 1971. 72  Fearing the “death of  Mapp, ” 
and possibly of  Weeks  as well, Justices Brennan and Marshall instructed their clerks 
not to accept cases involving the Fourth Amendment until the positions of Black 
and Stewart were fully clear. The message was that there would be no free shots at 
the Fourth Amendment; the Court would hear only cases involving fl agrant police 
violations, not those intended to “right little wrongs.” Awaiting decision at this point 
was  Coolidge  v.  New Hampshire,  73  a case that involved numerous Fourth Amendment 
issues—arrest, probable cause seizure, plain view seizure, arrest search, and consent 
search. The facts in  Coolidge  were so complicated, however, that it was decided that 
this case would not be used to determine the future of  Mapp.  
  The retreat from  Mapp  began less than three years later with  United States  v. 
 Calandra,  74  decided on January 8, 1974. In this case, the Court ruled that the 
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been unprovoked, but when one of his vic-

tims was arrested six months later on rape 

and robbery charges, New York’s “subway 

vigilante,” as he was called, received new 

support. But although Goetz was considered 

a hero by some, others called him a racist.

In the years immediately following the 

shootings, the Goetz case was seized upon 

by advocates on both sides of such urban 

issues as crime, race relations, gun control, 

and vigilantism. Goetz ultimately went to trial 

in 1987 on charges of attempted murder, as-

sault, and illegal possession of a fi rearm, but 

his only conviction was on the gun charge, 

for which he served eight months in jail. ❚
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exclusionary rule was not applicable to the presentation of illegally obtained evi-
dence at grand jury proceedings. 
  In 1976, the Court’s decision in  Stone  v.  Powell  75  practically closed federal court-
rooms to state prisoners convicted by means of illegal searches and seizures. Under 
the federal  habeas corpus  statute, 76  state prisoners who had allegedly been convicted 
and incarcerated on the basis of illegally obtained evidence could appeal to the 
federal courts. In  Powell,  the Court ruled that federal courts are under no constitu-
tional obligation to use the writ of  habeas corpus   *       to order release of persons who 
argue that their convictions in state courts were obtained with illegally seized evi-
dence. So long as the state provides an opportunity for a full and fair hearing of the 
defendant’s challenge to the evidence, the Court held, there is no obligation at the 
federal level to use the  habeas corpus  statute to enforce the exclusionary rule. 
  A further setback for the exclusionary rule came in 1984 with the Supreme 
Court’s statement of the “good-faith” exception. This came in  United States   v.   Leon  
and  Massachusetts  v.  Sheppard,  77  two cases involving defective search warrants. In 
 Leon,  probable cause to support the warrant was lacking, yet this had not been 
noticed by the prosecutors who reviewed the application, the magistrate who approved 
the warrant, or the offi cers who executed the search in accordance with its authori-
zation (see  Exhibit 8.5 ). In  Sheppard,  an inappropriate warrant form had been used 
and had been fi lled out improperly. Trial courts had held that these defects required 
the exclusion of evidence under the Fourth Amendment’s exclusionary rule. Dis-
agreeing with this result, the Court adopted a good-faith exception to the rule in 
 Leon  and then applied the exception in  Sheppard,  thus allowing the evidence as a 
result of the warrants to be admitted at trial. 
  Three years after  Leon,  the Supreme Court added a second good-faith exception 
to the exclusionary rule. In  Illinois  v.  Krull,  78  the Court justifi ed the use of evidence 
obtained by police offi cers who carry out a search under a state law that is later found 
to be unconstitutional. In  Murray  v.  United States,  79  decided in 1988, the Court also 
added an “independent source” exception to the exclusionary rule. It held that evi-
dence discovered by police during an initial, warrantless entry into a warehouse is 
admissible if the same evidence is discovered in a second search pursuant to a warrant 
based on information obtained independently of the initial, illegal search. 

          Custodial Interrogation  
 Confessions, the Supreme Court stated more than a century ago in  Hopt  v.  Utah,  80  
are “among the most effectual proofs of the law,” but they are admissible as evidence 
only when made voluntarily. This has long been the rule in the federal courts, where 
the Fifth Amendment clearly applies. A confession, whether written or oral (but 
now usually recorded), is simply a statement by a person admitting to the violation 
of a law. In  Hopt,  the Court stressed that for a confession to be valid it must be 
 voluntary.  It defi ned as involuntary, or coerced, any confession that “appears to have 
been made, either in consequence of inducements of a temporal nature . . . or 
because of a threat or promise . . . which, operating upon the fears or hopes of the 
accused . . . deprive him of that freedom of will or self-control essential to make 
his confession voluntary within the meaning of the law.” In 1896 the Court restated 
this position, ruling that the circumstances in which a confession is made must be 
considered in order to determine if it was made voluntarily. 81   

 Twining v. New Jersey 

 The preceding Supreme Court rulings on involuntary confessions did not apply to 
the states. The Court’s decision in  Twining  v.  New Jersey  (1908) 82  specifi cally empha-
sized this point. The defendants, Albert C. Twining and David C. Cornell, executives 

 No person . . . shall be compelled in any 
criminal case to be a witness against 
himself.  

  —from the fifth amendment   

   In all criminal prosecutions the accused 
shall enjoy the right . . . to have the as-
sistance of counsel for his defense. 

—   from the sixth amendment     

 No person . . . shall be compelled in any 
criminal case to be a witness against 
himself.  

  —from the fifth amendment   

   In all criminal prosecutions the accused 
shall enjoy the right . . . to have the as-
sistance of counsel for his defense. 

—   from the sixth amendment     

*Habeas corpus is explored at length in Chapter 16.
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EXHIBIT 8.5 LAW & CRIMINAL JUSTICE

United States v. Leon

In United States v. Leon, a California district court judge issued a search 

warrant based on information from a confi dential source and a lengthy 

police investigation. The warrant authorized the search of three houses 

and several automobiles. The subsequent search produced large quan-

tities of cocaine and methaqualone. Defendants fi led a pretrial motion 

to suppress the evidence seized in the search on the grounds that the 

affi davit was insuffi cient to establish probable cause. The district court 

granted part of the motion, and the U.S. Court of Appeals for the Ninth 

Circuit affi rmed. The government’s petition for certiorari presented 

only the question of whether a “good-faith” exception to the exclusion-

ary rule should be adopted.

 Justice Byron White, writing for the majority, reversed the decision 

of the court of appeals and fi nally announced the long-awaited good-

faith exception to the exclusionary rule. The majority based its decision 

on two independent grounds. First, it said that the Fourth Amendment 

does not contain any expressed provisions precluding the use of evi-

dence obtained in violation of its commands. Once the illegal search is 

completed, the wrong prohibited by the Fourth Amendment is “fully 

accomplished” and “the exclusionary rule is neither intended nor able 

to cure the invasion of the defendant’s rights which he has already 

suffered.” The judicially created rule acts only to safeguard Fourth 

Amendment rights through its deterrent effect.

 Second, the majority said that the question of whether a party’s 

Fourth Amendment rights were violated is a separate issue from the 

question of whether the exclusionary rule should be imposed. In Leon, 

only the latter question had to be resolved. The Court reasoned that it 

would be resolved by “weighing the costs and benefi ts of preventing the 

use . . . of inherently trustworthy tangible evidence.” The Court noted 

that the costs exacted by the exclusionary rule were “substantial.” Ex-

cluding relevant, probative evidence impedes the “truthfi nding” function 

of judge and jury, which further results in the objectionable consequence 

that “some guilty defendants may go free. . . .” Such a benefi t to guilty 

defendants is particularly offensive to the criminal justice system when 

the illegal acts of law enforcement are minor and were done in good 

faith. Therefore, the indiscriminate application of the exclusionary rule 

under such circumstances might result in “disrespect for the law and the 

administration of justice.” Thus, after applying a cost-benefi t analysis 

test, the Court concluded that the exclusionary rule should be modifi ed 

to allow introduction of unconstitutionally obtained evidence where offi -

cers acted in “reasonable good faith belief that such a search or seizure 

was in accord with the Fourth Amendment.”

 The majority further supported this new exception in those areas 

where the deterrent effect of the exclusionary rule would not be 

achieved. In those situations, the benefi ts of the rule would not out-

weigh its costs. “In short . . . the Court has applied, in deciding whether 

exclusion is appropriate in a particular case, attempts to mark the 

point at which the detrimental consequences of illegal police action 

became so attenuated that the deterrent effect of the exclusionary 

rule no longer justifi es its cost.” This balancing approach provides 

strong support for adopting a good-faith modifi cation.

 The Court concluded that even if the rule effectively “deters some 

police misconduct . . . it cannot be expected and should not be applied, 

to deter objectively reasonable law enforcement activity.” Excluding 

evidence will not in any appreciable way further the ends of the exclu-

sionary rule where the offi cer’s conduct is objectively reasonable. “This 

is particularly true when an offi cer acting with good faith has obtained 

a search warrant from a . . . magistrate and acted within its scope.”

 Under this rule, suppression of evidence would be an appropriate 

remedy when the issuing magistrate was misled by information that 

the affi ant knew was false. This exception would also not apply when 

the issuing magistrate disregards his or her role in such a manner that 

“no reasonable well-trained offi cer should rely on the warrant.” Nor 

would the police be acting in objective good faith if the affi davit was 

“so lacking of probable cause as to render offi cial belief in its existence 

unreasonable.”

 The majority concluded that this good-faith exception was not in-

tended to signal an unwillingness to enforce Fourth Amendment re-

quirements. Nor would it preclude judicial review concerning the con-

stitutionality of searches and seizures.

Source: Adapted from J. Michael Hunter, “Is the Exclusionary Rule a Relic of the Past? 
Leon, Sheppard, and ‘Beyond,’ ” Ohio Northern Law Review 12 (November 1985). Re-
printed by permission of the author.

of the Monmouth Safe and Trust Company, were indicted by a grand jury for having 
knowingly displayed a false paper to a bank examiner “with full intent to deceive him” 
as to the actual condition of their fi rm. At trial, Twining and Cornell refused to take 
the stand. Judge Webber A. Heisley addressed the jury as follows:

  Because a man does not go upon the stand you are not necessarily justifi ed in drawing 
an inference of guilt. But you have a right to consider the fact that he does not go upon 
the stand where a direct accusation is made against him. 83    

    The jury returned a verdict of guilty, at which point Twining and Cornell 
appealed to the U.S. Supreme Court. They contended that the exemption from self-
incrimination was one of the privileges and immunities that the Fourteenth Amend-
ment forbade the states to abridge. They claimed that the judge’s statement amounted 
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to compulsory self-incrimination and therefore constituted a denial of due process. 
In an eight-to-one decision, the Court ruled against Twining and Cornell, stating 
that the privilege against self-incrimination was “not fundamental in due process of 
law, not an essential part of it.” 
     Twining  was not a case of forced confession in the strictest sense of the term, for 
no confession had actually occurred. But the notion of a potentially involuntary confes-
sion was inferred, and the resulting decision was that defendants in state courts do not 
enjoy the Fifth Amendment privilege against compulsory self-incrimination.   

 Brown v. Mississippi 

 Although more than half a century would pass before the Supreme Court would 
specifi cally apply the Fifth Amendment privilege to the states, the Court, through 
its unanimous decision in  Brown  v.  Mississippi  (1936), 84  forbade states to use coerced 
confessions to convict persons of crimes. 
    The case involved three black men who were arrested for the murder of a white 
man. At trial, they were convicted solely on the basis of their confessions, and sen-
tenced to death. But the confessions had been coerced. The defendants had been 
tied to a tree, whipped, twice hanged by a rope from a tree, and told that the pro-
cess would continue until they confessed. And although there was no doubt that 
torture had been used to elicit the confessions, the convictions were affi rmed by the 
Mississippi Supreme Court. 
    On appeal to the U.S. Supreme Court, Mississippi defended its use of the 
confessions obtained through beatings and torture by citing the earlier  Twining  rul-
ing that state court defendants do not enjoy the Fifth Amendment privilege. The 
Court agreed with  Twining  but rejected the Mississippi defense, holding that the 
state’s right to withdraw the privilege of self-incrimination was not the issue. Speak-
ing for the Court, Chief Justice Charles Evans Hughes distinguished between “com-
pulsion” as forbidden by the Fifth Amendment and “compulsion” as forbidden by 
the Fourteenth Amendment’s due process clause:

  The compulsion to which the Fifth Amendment refers is that of the processes of justice 
by which the accused may be called as a witness and required to testify. Compulsion by 
torture to extort a confession is a different matter. . . . 

   No state shall make or enforce any law 
which shall abridge the privileges or im-
munities of citizens of the United 
States; nor shall any state deprive any 
person of life, liberty, or property, with-
out due process of law; nor deny to any 
person within its jurisdiction the equal 
protection of the laws. 

   —from the fourteenth 

amendment     

   No state shall make or enforce any law 
which shall abridge the privileges or im-
munities of citizens of the United 
States; nor shall any state deprive any 
person of life, liberty, or property, with-
out due process of law; nor deny to any 
person within its jurisdiction the equal 
protection of the laws. 

   —from the fourteenth 

amendment     

Victims are often the most common sources of leads. An offi cer makes sure they have an opportunity 
to calm down and collect their thoughts before conducting an in-depth interview. In this case, a 
Des Moines, Iowa, police offi cer interviews a recent victim of crime.
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  Because a state may dispense with a jury trial, it does not follow that it may substitute 
trial by ordeal. The rack and torture chamber may not be substituted for the witness stand. 
It would be diffi cult to conceive of methods more revolting to the sense of justice than 
those taken to procure the confessions of these petitioners, and the use of the confessions 
thus obtained as the basis for conviction and sentence was a clear denial of due process.   

    In the years that followed, the Supreme Court reversed numerous decisions in 
which confessions had been compelled, examining in each case the totality of cir-
cumstances surrounding the arrest and interrogation. The Court’s philosophy made 
it clear that coercion could be psychological as well as physical. As summarized by 
Justice Felix Frankfurter in 1961:

  Our decisions . . . have made clear that convictions following the admission into evidence 
of confessions which are involuntary . . . cannot stand. This is so not because such 
confessions are unlikely to be true but because the methods used to extract them offend 
an underlying principle in the enforcement of our criminal law: that ours is an accusato-
rial and not an inquisitorial system—a system in which the State must establish guilt by 
evidence independently and freely secured and may not by coercion prove its own charge 
against an accused out of his own mouth. 85      

 The Prompt Arraignment Rule 

 Just before the turn of the twentieth century, the Supreme Court had implied that 
delay in charging a suspect with a crime might be one of the factors in determining 
whether a confession was voluntary or not. 86  A number of federal statutes served to 
clarify the Court’s intent. Their purpose was to prevent federal law enforcement 
agents from using postarrest detention as a way of obtaining confessions through 
interrogation and from justifying illegal arrests through confessions obtained by 
means of prolonged questioning.  
     But the rules had no compelling force until 1943, when the Supreme Court 
ruled in  McNabb  v.  United States  87  that confessions obtained after “unreasonable 
delay” in arraigning a suspect could not be used as evidence in a  federal  court. Five 
Tennessee mountaineers were arrested when federal agents closed in on their moon-
shining operations, and during the course of the raid one of the agents was killed. 
Two of the defendants were convicted of second-degree murder on the basis of their 
confessions and sentenced to 45 years’ imprisonment. Their incriminating statements 
were made after three days of questioning in the absence of any counsel and before 
they were charged with any crime. The Court overturned the  McNabb  convictions, 
not on the basis of the Fifth Amendment but on that of existing  prompt arraignment  
statutes as well as the Court’s general power to supervise the functioning of the 
federal judicial system. Speaking for the Court, Justice Frankfurter explained the 
purpose of the ban on unnecessary delay between arrest and arraignment:

  This procedural requirement checks resort to those reprehensible practices known as the 
“third degree” which though universally rejected as indefensible, still fi nd their way into 
use. It aims to avoid all the evil implications of street interrogation of persons accused 
of crime. It refl ects not a sentimental but a sturdy view of law enforcement. It outlaws 
easy but self-defeating ways in which brutality is substituted for brains as an instrument 
of crime detection.   

    The Federal Rules of Criminal Procedure subsequently incorporated this rule. In 
 Mallory  v.  United States,  88  almost 15 years after  McNabb,  the Supreme Court reaf-
fi rmed its prompt arraignment requirement by nullifying the death sentence imposed 
on a convicted rapist who “confessed” to the crime during a delay of more than 
18 hours between arrest and arraignment. The defendant, Andrew Mallory, had been 
arrested in the District of Columbia, and during his long interrogation no attempt 
was made to bring offi cial charges against him—even though arraigning magistrates 
were available in the same building throughout the period of questioning. 
    In both  McNabb  and  Mallory,  the Supreme Court did not rule on whether or 
not the confessions had been obtained voluntarily. Rather, the cases were decided 

Americans View Crime 

as a Resurgent Threat

Although crime does not rival the economy 

or Iraq as a front-burner issue, there are 

clear indications that the public is becoming 

more concerned about the issue.

• 57% rate crime as a “very serious” issue

• By a 56-11% margin, the public believes 

there is more crime rather than less 

crime in American than one year ago

• 78% say that children are more vulnera-

ble to crime than ten years ago

• By a 69-19% margin, Americans feel 

that crime is more of a threat to their 

own safety than terrorism

Source: Third Way Culture Program, 2008. ❚
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on the basis of the Court’s authority to police the federal judicial system. But the 
Court’s decision in  Mallory  was fi ercely criticized. By reversing the conviction on 
the basis of the prompt arraignment rule, the Court was saying that any evidence 
gathered during the delay had been acquired unlawfully and hence was inadmissible—
even if it included a confession that was indeed voluntary. 
    The  McNabb-Mallory  prompt arraignment rule would not stand the test of 
time. At the state level, the example set by the federal courts was never fully fol-
lowed. And even the decisions in  McNabb  and  Mallory  were ultimately diluted. Less 
than a month after the  Mallory  decision, a subcommittee of the House Judiciary 
Committee began hearings to reverse it. Although no “corrective” legislation was 
passed, in 1968 Congress included in the Omnibus Crime Control and Safe Streets 
Act a section that was directly related to  Mallory.  The act modifi ed the  Mallory  
decision to provide that a confession made by a person in the custody of law offi -
cers was not to be ruled inadmissible as evidence  solely  because of delay in arraign-
ing the defendant, if the confession was found to be voluntary, if the weight to be 
given the confession was left to the jury, and if the confession was made within six 
hours after arrest. The measure also provided that confessions obtained after this 
six-hour limit could be used as evidence if the trial judge found the further delay 
to be not unreasonable. 89    

 Confessions and Counsel 

 Before the 1960s, the Fifth Amendment privilege against self-incrimination and the 
Sixth Amendment right to counsel were not linked together. The  Brown  v.  Missis-
sippi  decision in 1936 had ruled on the inadmissibility of confessions obtained by 
physical compulsion. In stating the Court’s opinion in that case, Chief Justice Hughes 
highlighted the constitutional provision that “the state may not deny to the accused 
the aid of counsel.” But in 1958 the Court held in  Crooker  v.  California  90  that con-
fessions could be both voluntary and admissible even when obtained from a suspect 
who was denied the opportunity to consult with legal counsel during interrogation. 
With  Brown  and  Crooker,  the Court took a fi rm stand on coerced confessions but 
nonetheless limited the right to counsel. 
    In the 1960s, the Supreme Court under Chief Justice Earl Warren issued a series 
of decisions that served to link together the provisions of the Fifth and Sixth Amend-
ments and at the same time strengthen defendants’ rights. In 1964, the Court reversed 
its position in  Crooker,  declaring in  Massiah  v.  United States  91  that an indicted person 
could not be properly questioned or otherwise persuaded to make incriminating state-
ments in the absence of his or her attorney. Shortly thereafter, the Court’s decision 
in  Malloy  v.  Hogan  fi nally extended the privilege against self-incrimination to state 
defendants. 92  At the same time, it laid the groundwork for the most important deci-
sion of the Court’s 1964 term,  Escobedo   v.   Illinois  93  (see  Exhibit 8.6 ). 
    The  Escobedo  decision required that an accused person be permitted to have an 
attorney present during interrogation. The majority view held that the adversary 
system of justice had traditionally been restricted to the trial stage but that the same 
rules should apply to earlier stages of criminal proceedings. It also contended, how-
ever, that the  Escobedo  decision need not affect the powers of the police to investigate 
unsolved crimes. But when “the process shifts from investigatory to accusatory,” the 
Court stated, “when its focus is on the accused and its purpose is to elicit a confes-
sion, our adversary system begins to operate, and under the circumstances here, the 
accused must be permitted to consult with his lawyer.” 
    The four dissenting justices were not convinced; they believed that the decision 
would hamper law enforcement efforts. Across the country police and prosecutors 
echoed these feelings. Interrogation of suspects behind closed doors in order to 
secure a confession was a deeply entrenched police practice based on centuries-old 
custom and usage. No longer would the “third degree” and “good guy–bad guy” 
interrogation routines be readily available. 

Ernesto Miranda. Ten years after 
the landmark Supreme Court 
decision, Miranda was killed in a 
bar fi ght in Phoenix.
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       Miranda v. Arizona 

  Escobedo  seemed to raise more questions than it answered regarding police conduct 
during arrest and interrogation. In its discussion of the conditions that existed in Danny 
Escobedo’s interrogation and led to the reversal of his conviction, was the Court sug-
gesting that  all  of these conditions had to be met for a confession to be admissible as 
evidence? Were police required to warn suspects of their right to remain silent? If a 
suspect requested counsel but none was at hand, could a police interrogation continue? 
If a suspect did not wish counsel, what then? And most important, how were the police 
to determine when an investigation began to “focus” on a particular suspect? 
              Given these unsettled issues, by January 1966 two separate U.S. courts of appeals 
had interpreted  Escobedo  in opposite ways. To resolve the confl ict, the U.S. Supreme 
Court sifted through some 170 confession-related appeals and agreed to hear four 
cases:  Miranda   v.   Arizona,   Vignera  v.  New York, Westover  v.  United States,  and  Cali-
fornia  v.  Stewart.  94  Known by the leading case,  Miranda,  this set of cases brought 
together the appeals of four individuals who had been convicted on the basis of 
confessions made after extended questioning in which they had not been informed 
of their right to remain silent. In all four cases, the crimes for which the defendants 
had been convicted involved major felonies—Miranda had been convicted of kidnap-
ping and rape, Vignera of robbery in the fi rst degree, Westover of bank robbery, and 
Stewart of robbery and fi rst-degree murder. The convictions were reversed by the 
Supreme Court, and from this decision came the so-called  Miranda  warnings, which 
a police offi cer must state to a suspect before any questioning occurs:  

  1.   “You have a right to remain silent.”  

  2.   “Anything you say can and will be used against you in a court of law.”  

EXHIBIT 8.6 LAW & CRIMINAL JUSTICE

Escobedo v. Illinois

On the night of January 19, 1960, Manuel Valtierra, the brother-in-law 

of 22-year-old Danny Escobedo, was fatally shot in the back. Several 

hours later Escobedo was arrested without a warrant and was inter-

rogated for some 15 hours. During that period, he made no statements 

to the police and was released after his attorney had obtained a writ 

of habeas corpus. Eleven days after the shooting of Valtierra, Escobedo 

was arrested for a second time and again taken to a police station for 

questioning. Shortly after Escobedo was brought to the Chicago police 

station, his attorney also arrived but the police would not permit him 

to see his client. Both the attorney and Escobedo repeatedly requested 

to see each other, but both were continually denied the privilege. Esc-

obedo was told that he could not see his attorney until the police had 

fi nished their questioning. It was during this second period of interro-

gation that Escobedo made certain incriminating statements that 

would be construed as his voluntary confession to the crime.

 Danny Escobedo was convicted of murder and sentenced to a 22-year 

prison term. On appeal to the state supreme court of Illinois, Escobedo 

maintained that he was told “he would be permitted to go home if he 

gave the statement and would be granted an immunity from prosecu-

tion.” The statement in question referred to the complicity of his four co-

defendants, who had all been arrested on the murder charge. The Illinois 

Supreme Court reversed Escobedo’s conviction, but the state petitioned 

for, and the court granted, a rehearing of the case. The decision was again 

reversed, sustaining the trial court’s original conviction, and Escobedo still 

faced the 22-year prison term. Escobedo’s counsel appealed further, and 

the U.S. Supreme Court granted certiorari.

 On June 22, 1964, the Court ruled in favor of Danny Escobedo by a 

fi ve-to-four decision. In delivering the opinion of the Court, Justice Arthur 

Goldberg noted that it was based on fi ve pivotal facts in the interrogation:

We hold, therefore, that where . . .

1.  the investigation is no longer a general inquiry into an unsolved crime but 

has begun to focus on a particular suspect,

2.  the suspect has been taken into police custody,

3.  the police carry out a process of interrogations that lends itself to eliciting 

incriminating statements,

4.  the suspect has requested and been denied an opportunity to consult with 

his lawyer, and

5.  the police have not effectively warned him of his absolute constitutional 

right to remain silent,

the accused has been denied “the assistance of counsel” in violation of the 

Sixth Amendment of the Constitution as “made obligatory upon the states by 

the Fourteenth Amendment,” and that no statement elicited by the police dur-

ing the interrogation may be used against him in a criminal trial.

Source: Escobedo v. Illinois, 378 U.S. 478 (1964).

The idea that the police cannot ask 
questions of the person that knows 
most about the crime is an infamous 
decision.

—attorney general edwin 

meese, commenting on 

miranda, september 1, 1985
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  3.   “You have a right to consult with a lawyer and to have the lawyer present dur-
ing any questioning.”  

  4.   “If you cannot afford a lawyer, one will be obtained for you if you so desire.”   

    The reactions to  Miranda,  even within the Supreme Court, were immediate. 
Four justices prepared a dissenting opinion, and it was reported that Justice Harlan, 
his face fl ushed and his voice occasionally faltering with emotion, denounced the 
decision from the bench, terming it “dangerous experimentation” at a time of a “high 
crime rate that is a matter of growing concern” and a “new doctrine” without sub-
stantial precedent, refl ecting “a balance in favor of the accused.” 95  
    Outside the Supreme Court, the  Miranda  decision was bitterly attacked for 
handcuffi ng the police in their efforts to protect society against criminals. Critics 
asserted that more than three-fourths of the convictions in major crimes depended 
on confessions. Police offi cers and prosecutors echoed the belief of New York City’s 
police commissioner, Patrick V. Murphy, that “if suspects are told of their rights they 
will not confess.” 96  
    During his 1968 presidential campaign, Richard M. Nixon promised to 
appoint Supreme Court justices who would be less receptive to the arguments of 
criminal defendants and more responsive to the needs and reasoning of law 
enforcement offi cers. The fi rst of the Nixon appointees, Warren Burger, came to 
the Court in 1969. Burger was a conservative appeals court judge, and he replaced 
the retiring Earl Warren as the Court’s chief justice. Burger clearly espoused “law 
and order,” which made him attractive to the Senate Judiciary Committee, and 
he was known in Washington circles as Nixon’s “hatchet man.” As the new chief 
justice, he announced to the other justices exactly which previous decisions the 
Court had to overrule— Miranda, Mapp, Chimel,  and others—and he eyed closely 
the votes that might be marshaled to achieve that result. 97  In 1970, Burger was 
joined on the bench by another Nixon appointee, Harry A. Blackmun, and in 
1971 by Lewis F. Powell and William H. Rehnquist. These four justices quickly 
became known as the “Nixon Court,” and it would appear that  Miranda  would 
soon be overturned. However, that turned out  not  to be the case. Since then there 
have been other challenges to  Miranda,  but the right to remain silent has man-
aged to survive for now. 98  

   Show-Ups and Lineups 
 In addition to interrogation, law enforcement offi cers employ a variety of investigat-
ing techniques to detect and identify criminal offenders. Among these are show-ups, 
lineups, photographs, and other forms of “nontestimonial” material that the Supreme 
Court has allowed as admissible evidence under certain conditions. 
    The term  show-up  is not consistently used by either the police or the courts; 
 lineup  is more popular. In general, the show-up is a one-on-one procedure that 
generally takes place shortly after a crime has been committed. The victim or 
witness is taken to the police station, confronted with a suspect, and asked, “Is 
he the one?” In a lineup, the suspect is placed together with several other persons 
and the victim or witness is asked to pick out the suspect from this array of 
individuals. Here is an example of a show-up, described in the 1972 case of  Kirby  
v.  Illinois:  99  

 After Kirby and his alleged accomplice Ralph Bean were arrested, police offi cers brought 
Willie Shard, the robbery victim, to a room in a police station where Kirby and Bean 
were seated at a table with two other police offi cers. Shard testifi ed at trial that the 
offi cers who brought him to the room asked him if Kirby and Bean were the robbers 
and he indicated they were.   

    The constitutional issues in the use of lineups and show-ups have generally 
focused on their fairness and on the suspects’ and defendants’ rights to counsel 
during these procedures. In  Foster  v.  California,  100  for example, there was only one 
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Either way, you are under arrest and are 
going to jail.

    —detective andy sipowitz 
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witness to a robbery. The suspect, who was six feet tall, was fi rst placed in a lineup 
with two other men who were several inches shorter. He was wearing a leather 
jacket similar to the one the witness had seen one of the robbers wearing. The 
witness thought the suspect was indeed the robber, but was not absolutely sure. 
Several days later another lineup was held, and the suspect was the only one in the 
second lineup who had been in the earlier one. At this point the witness positively 
identifi ed the suspect as the robber. The Supreme Court ruled against this type of 
identifi cation procedure, stating that “in effect, the police repeatedly said to the 
witness, ‘ This  is the man.’” 
     United States   v.   Wade  addressed the issue of a defendant’s right to counsel 
during a lineup. 101  The defendant had been shown to witnesses at a postindict-
ment lineup, without the accused or his attorney being notifi ed beforehand and 
without the attorney present. The Court ruled that under these conditions the 
chances of an unfair identifi cation, whether intentionally or otherwise, are so great 
that a person who is subjected to a pretrial lineup or show-up is entitled to be 
represented by counsel at that time. Note, however, that  Wade  referred only to 
postindictment lineups and not to those occurring in earlier phases of the crim-
inal justice process.   

 DNA and Other Nontestimonial Exemplars 
 DNA is a long double-stranded molecule wound in a spiral called a  helix.  Each strand 
in the helix contains billions of subunits, and the manner in which these are arranged 
determines an individual’s unique genetic code, DNA profi le, or “DNA fi ngerprint.” 
DNA can be extracted from an individual’s blood, saliva, semen or vaginal secretions, 
or even a speck of skin. When forensic scientists conducting criminal investigations 
examine DNA, they cannot focus on all of these billions of subunits. However, they 
can look at certain ministrands of DNA. If three of these ministrands match a 
suspect’s, the chances are 2,000 to one that the police have the right person. Nine 
matches boost the odds to a billion to one, and FBI procedures require no less than 
13 matches. Quite clearly, DNA is a powerful tool in criminal investigation. DNA 
testing has been especially useful in rape cases, because the predator’s semen is gen-
erally left behind in the victim’s vagina or anus. As such, DNA evidence can serve 
to either convict or exonerate suspects. In fact, in recent years, scores of death row 
inmates have had their convictions overturned on the basis of new DNA evidence. 
But because DNA is still relatively new, the U.S. Supreme Court has yet to defi ne 
the parameters of its collection and use. 
    With respect to other nontestimonial exemplars, the Supreme Court has main-
tained a fi rm position:

   •   In  Schmerber  v.  California,  102  the Court ruled that the forced extraction of a 
blood sample from a defendant who was accused of driving while intoxicated 
was admissible at trial.  

  •   In  United States  v.  Dionisio,  103  the Court held that a suspect could be forced to 
provide voice exemplars.  

  •   In  United States  v.  Mara,  104  the Court held that a suspect could be compelled 
to provide a handwriting exemplar.  

  •   In  United States  v.  Ash,  105  the Court held that the Sixth Amendment does not 
grant the right to counsel at photographic displays conducted for the purpose 
of allowing a witness to attempt an identifi cation of an offender.    

    The position of the Supreme Court in these cases has been that the Fifth 
Amendment privilege protects an accused only from being compelled to testify 
against himself or herself—that is, from evidence of a communicative nature. On 
the other hand, in  Winston  v.  Lee  106  the Court held that a suspect cannot be forced 
to undergo surgery to remove a bullet from his or her chest, even though probable 
cause exists that surgery would produce evidence of a crime. DNA strands.
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      ■ CRITICAL

THINKING IN CRIMINAL JUSTICE  

 DNA Fingerprinting 

 In a State of the State message on January 5, 1999, laden with numerous anticrime 

proposals, former New York Governor George E. Pataki called for the collection of DNA 

fi ngerprints from all felony offenders and the logging of the DNA prints into state com-

puters. Governor Pataki stressed that “DNA is going to be the fi ngerprinting of the 

twenty-fi rst century.” 107  This was the second call for DNA fi ngerprinting in New York 

State in so many weeks. Less than a month earlier, the New York City police commis-

sioner recommended that everyone arrested for a crime—never mind convicted of 

one—be required to submit a DNA sample to police. Civil rights advocates condemned 

the idea, arguing that police already have too much power, that once a DNA database 

is compiled it is unlikely to ever be disassembled, and that it would only be a matter 

of time before the data would grow to include not just wrongdoers but law-abiding 

citizens as well. 

  Thinking critically about these proposals and arguments, should police be permitted 

to collect DNA? Should there be comprehensive DNA databases? Is this a good law 

enforcement tool, and are the debates just the result of civil libertarian alarmism, or there 

Fourth Amendment issues with DNA databanks? 

  Over the past decade, anyone who watched such TV journalism broadcasts as 

 60 Minutes, 20/20, Dateline NBC,  or  48 Hours  might agree that DNA profi ling has come 

to be almost as important to crime fi ghting as conventional fi ngerprinting. Although some 

observers worry about the trend, here is the question to think critically about: What would 

be the problem with having our DNA prints on fi le, for, after all, don’t most of us already 

have our fi ngerprints on fi le for one reason or another? 

  Opponents of DNA fi ngerprinting and DNA databases consider the problem to be this: 

The Fourth Amendment guarantees citizens protection from unreasonable searches and sei-

zures. Although the framers of the Constitution did not contemplate strands of DNA when 

drafting the Bill of Rights, what search could be more invasive than our very genes? How far 

will DNA inquiries go? There are indications that by the year 2010, DNA analyses may be 
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able to determine physical characteristics—enough to create a genetic police sketch of a 

suspect’s appearance. The next step might be untangling the genetic hardwiring to uncover 

DNA strands that infl uence temperament and behavior, including criminal behavior. And what 

would be done with that information? Think critically about the ethics of such situations. 

■

         ■ SUMMARY  

 The police have both investigative and arrest powers. Investigative powers include 
the power to stop and frisk, to order someone out of a vehicle, to question, and to 
detain. Arrest powers include the power to use force, to search, and to exercise 
seizure and restraint. The Constitution places restrictions on the exercise of these 
powers, but determining the specifi c intent of the Constitution in this behalf has 
been left to the courts. 
   Search and seizure  refers to the search for and taking of persons and/or property 
as evidence of crime. The Fourth Amendment prohibits “unreasonable” searches and 
seizures, although it has been notably ambiguous in defi ning the parameters of 
unreasonableness. As a result, the Supreme Court has had to defi ne these limits in 
a variety of Fourth Amendment challenges. Court decisions have provided guidelines 
for the issuance of search warrants, searches incident to arrest, and the circumstances 
involving stop-and-frisk, fresh pursuit, random automobile checks, consent searches, 
and “plain view” seizure. 
  In  Terry  v.  Ohio  (1968), the Supreme Court held that police could no longer stop 
and frisk individuals at will. Instead, the Court ruled that the offi cer must have con-
stitutionally reasonable grounds for doing so. On the other hand, the Court has 
tended to be quite liberal in granting police offi cers access to warrantless searches of 
automobiles. A number of recent decisions have expanded the circumstances under 
which offi cers may search vehicles and their contents. With regard to consent searches, 
the Court has issued a number of rulings regarding under what conditions and by 
whom consent can be issued, the nature of free and voluntary consent, and the viabil-
ity of limited consent as a legal principle. Lastly, in the case of plain view, the Court 
ruled in  Harris  v.  United States  (1968) that evidence in an offi cer’s plain view is admis-
sible because it was not produced by a search. 
  The Supreme Court’s exclusionary rule prohibits in court the use of any evi-
dence seized in violation of the Fourth Amendment ban against unreasonable search 
and seizure. In  Weeks  v.  United States  in 1914, the Court established the exclusionary 
rule for federal prosecutions;  Mapp  v.  Ohio  extended this rule to the states in 1961. 
Since  Mapp,  however, there has been dissatisfaction with the exclusionary rule, and 
the 1960s saw the beginning of a general retreat from the guidelines established in 
 Mapp . The greatest setback came in 1984 when the Court established the “good-
faith” exception, allowing evidence gathered in questionable searches to be admitted 
into court depending on the circumstances of the search. 
  In criminal prosecutions, the Constitution prohibits forced confessions and 
guarantees the assistance of counsel in federal cases. However, these restrictions were 
applied to the states only recently. The fi rst of these provisions occurred in 1936 as 
part of the  Brown  v.  Mississippi  decision in which the Court ruled that state courts 
cannot use coerced confessions as the basis of criminal convictions. During the 1964 
term, the Court ruled in  Escobedo  v.  Illinois  that the accused must be allowed to have 
an attorney present during the police interrogation. In addition, the Court later 
established in  Miranda  v.  Arizona  (1966) that police offi cers must issue  Miranda  
warnings to all suspects prior to questioning them. As with  Mapp,  there was dis-
satisfaction with the  Miranda  rule, but over the years it has managed to survive.   
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■ KEY TERMS    

  Carroll doctrine (211)    
   Chimel  v.  California  (206)    
   Delaware  v.  Prouse  (212)    
   Escobedo  v.  Illinois  (227)    
  exclusionary rule (218)    
   Florida  v.  Bostick  (215)    
  fruit of the poisonous tree (208)    
   Illinois  v.  Gates  (204)    

   Illinois  v.  Wardlow  (210)    
   Indianapolis  v.  Edmond  (213)    
   Mapp  v.  Ohio  (220)    
   Minnesota  v.  Dickerson  (210)    
   Miranda  v.  Arizona  (228)    
  “plain view” doctrine (216)    
  probable cause (203)    
  protective sweep doctrine (217)    

   Rochin  v.  California  (220)    
  search and seizure (203)    
  search warrant (203)    
   Terry  v.  Ohio  (207)    
   United States  v.  Leon  (223)    
   United States  v.  Wade  (230)    
   Weeks  v.  United States  (218)       

■ ISSUES FOR DISCUSSION    
  1.   Given the facts in  Chimel  v.  California,  could the prosecution have 

applied the doctrines of “plain view” and protective sweep?  
  2.   What are the various rights of the accused during the pretrial 

phases of the criminal justice process?  
  3.   Applying the concept of probable cause, what specifi cally was 

considered “unreasonable” about the search and seizure in 
 Mapp  v.  Ohio?   

  4.   What are your opinions of the reasonableness of the Supreme 
Court decisions in  Escobedo  v.  Illinois  and  Miranda  v.  Arizona?   

  5.   What are some of the considerations police offi cers must take into 
account even when consent has been obtained for a warrantless 
search?  

  6.   Are DNA databases a good idea? Are there constitutional 
concerns?     
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   CHAPTER 9 
 Police Misconduct 
and Police Integrity 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What is police integrity? 

    2 What is police corruption? 

    3 What are the main areas in which police 

corruption manifests itself? 

    4 What are the primary explanations for why police 

corruption occurs? 

    5 What is police brutality? 

    6 What are the primary explanations for why police 

brutality occurs? 

    7 What are the best ways of controlling police 

misconduct? 

    8 What is meant by police professionalism? 

    9 What are civilian review boards?   
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FPO

  T
his chapter focuses on three important areas of police behavior: 

corruption, violence, and integrity.  Police corruption  involves illegal 

activities for economic gain, including payment for services that 

police are sworn to carry out as part of their peacekeeping role.  Police vio-

lence,  in the forms of brutality and misapplication of deadly force, involves 

wrongful use of police power.  Police integrity  involves exercising powers and 

using discretion according to the highest standards of competence, fairness, 

and honesty.    

  Police Corruption   
 Research on white-collar crime, combined with government inquiries concerning the 
internal operations of organized crime, labor unions, and various business enterprises, 
has demonstrated that work-related lawbreaking can be found in every profession 
and occupation. Similarly, illegal job-related activities involving graft, corruption, 
theft, and other practices are evident within the ranks of the police. Yet crime and 
corruption may be considerably more widespread in policing than in many other 
occupations. Virtually every urban police department in the United States has expe-
rienced both organized corruption and some form of scandal, and similar problems 
have been uncovered in small towns and rural sheriffs’ departments. 2  During the 
1970s, for example, the Police Foundation, based in Washington, D.C., arranged to 
receive newspaper clippings detailing incidents of police corruption across the United 
States. In a period of only 60 days, the foundation received articles from 30 states. 
The articles reported on allegations of graft and corruption in major urban centers, 
small cities, sheriffs’ offi ces, state police forces, and suburban departments. They 
refl ected practices ranging from accepting bribes from traffi c offenders to accepting 
payment to alter testimony at trials. 3  
          During approximately the same period, an analysis of police practices in Phila-
delphia noted that offi cers saw themselves operating in a world where “notes” (pay-
offs) were constantly available, “and only the stupid, the naive, and the faint-hearted 
are unwilling to allow some of them to stick to their fi ngers.” 4  In New York, in the 
early 1970s the Knapp Commission found that more than half of the city’s 29,600 
police offi cers had taken part in corrupt practices; 5  in 1994 the Mollen Commission 

 Police corruption begins with the notion 
that policemen by some divine right are 
entitled to free meals, free movies, and 
cut-rate prices on virtually everything 
they buy.

— journalist  david  burnham

 Police corruption begins with the notion 
that policemen by some divine right are 
entitled to free meals, free movies, and 
cut-rate prices on virtually everything 
they buy.

— journalist  david  burnham

ments, new leadership, better police train-

ing, and innovative reforms. It is an old 

story. It has happened many times—in Los 

Angeles and New York, in Philadelphia and 

Chicago, and in other large cities and small 

towns across the nation. In addition to po-

lice violence, what types of police miscon-

duct occur, and why do these abuses occur 

over and over again? Why do they persist? 

What accounts for police misconduct, and 

how might it best be controlled? Finally, 

given that most offi cers do not engage in 

bad behaviors while “on the job,” what is 

police integrity?

police offi cers accused of brutality. The 

heightened prosecutions come as the na-

tion’s largest police union fears that agen-

cies are dropping standards to fi ll thou-

sands of vacancies and “scrimping” on 

training.1 Cases in which police and other 

law enforcement offi cers have used exces-

sive force or other tactics to violate victims’ 

civil rights increased 25 percent from 2001 

to 2007, as compared to 1995–2000. The 

cases involve only a small fraction of the 

more than 800,000 police in the United 

States, suggesting that most offi cers main-

tain signifi cant levels of integrity. Neverthe-

less, even a small number of cases garner 

widespread attention and create alarm.

 No doubt the investigations will call 

for more citizen oversight of police depart-

Police attempt to remove a protester who 
was part of a group blocking a street during 
a rally at the Republican National Conven-
tion in St. Paul, Minnesota, Sept. 1, 2008.

Accusations of Police Brutality

WASHINGTON, DC—Federal prosecu-

tors are targeting a rising number of 
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found a “willful blindness” to corruption throughout the NYPD, which allowed 
highly organized networks of rogue offi cers to deal in drugs and prey on citizens in 
African American and Hispanic neighborhoods. 6  Throughout the 1990s and into 
the new century, the media reported incidents of all types of corruption in many 
parts of the nation. 7  
    The problem lies in the fact that policing is rich in opportunities for 
corruption—more so than in most other occupations. The police offi cer stands at 
the front lines of the criminal justice system in a nation where crime rates are high 
and demands for illegal goods and services are widespread. These conditions, com-
bined with a range of other variables, create a situation in which police offi cers 
are confronted daily with opportunities for accepting funds in lieu of fully dis-
charging their duties. For a detailed examination of police misconduct in a his-
torical context, see  Exhibit 9.1 . 
     Police corruption  is best defi ned as misconduct by police offi cers in the forms 
of illegal activities for economic gain and accepting gratuities, favors, or payment for 
services that police are sworn to carry out as part of their peacekeeping role. It occurs 
in many forms, but researchers agree that it is most evident in nine specifi c areas: 8  
meals and services, kickbacks, opportunistic theft, planned theft and robbery, shake-
downs, protection, case fi xing, private security, and patronage. The rest of this section 
explores each of these areas.  

 Meals and Services 

 Free or discount meals are available to police offi cers in many American cities. A 
number of restaurant chains have a policy of providing meals to offi cers on a regu-
lar basis, keeping records so that they can demonstrate their goodwill to both the 
department and the city. Numerous diners, coffee shops, and other small restaurants 
have a similar policy, but their goal is to encourage  “police presence”  in the estab-
lishment. Many restaurant owners feel that attracting police offi cers will make their 
places of business more secure. It is true that holdups are much less likely to occur 
at locations that are regularly visited by police, and if a crime or altercation does 
occur, police response is typically more rapid. 
    The free coffee, meals, gifts, and other gratuities—often referred to as “mooching”—
that some offi cers receive from restaurants or small businesses, although a minor 
form of corruption, are frowned upon by police organizations. Not only are they 
illegal, but they can lead to major abuses. As a result, many police departments have 
established “no acceptance” policies, the violation of which can result in formal 
disciplinary procedures. 9  

       Kickbacks 

 Police offi cers have numerous opportunities to direct individuals to persons who can 
assist them—for a profi t. Police can also receive fees for referring arrested suspects 
to bail bond agents and defense attorneys, putting accident victims in contact with 
physicians and lawyers who specialize in personal injury claims, sending tow trucks 
and ambulances to accident scenes, and arranging for the delivery of bodies to funeral 
homes. 

   Opportunistic Theft 

 Police have numerous opportunities to pilfer valuable items. Such “opportunistic 
theft” typically involves jewelry and other goods taken from the scene of a burglary 
or from a suspect; narcotics confi scated from drug users and dealers; merchandise 
found at the scene of a fi re; funds taken during a gambling raid; money and personal 
property removed from the bodies of drunks, crime victims, and deceased persons; 
and confi scated weapons. 

 No police department can remain free 
of corruption in a community where 
bribery fl ourishes in public offi ce and 
private enterprise; a corrupt police de-
partment in an otherwise corruption-
free society is a contradiction in terms.    

— orlando   w.   wilson , former 

chicago superintendent of 

police   
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 Scores of offi cers told us that they be-
lieved the department did not want 
them to report corruption, that such in-
formation was often ignored and that 
their careers would be ruined if they did 
so. The evidence shows that this belief 
was not unfounded. 

—the mollen commission
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police were extremely underpaid and 
overworked, and that is much less the 
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 Drugs corrupt both cops and robbers.    

—anthony v. bouza    
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—anthony v. bouza    

East St. Louis Police Chief Ronald 
Matthews is escorted in handcuffs by 
FBI agents after being arrested as part 
of a federal corruption investigation.



238 part 2 the police

EXHIBIT 9.1 historical perspecti ves on crime and justice
“Clubber” Williams and the Tenderloin

Among the more widely publicized fi gures in nineteenth-century 

American police history was Alexander S. Williams, a Canadian 

immigrant whose career with the New York City Police Department 

spanned almost three decades. Born in Nova Scotia in 1839, Williams 

moved to New York at midcentury in search of work as a ship’s 

carpenter and quickly established himself in the world of shipbuild-

ing. During the Civil War, Williams became the fi rst westerner to 

construct a ship in Japan, undertook salvage work for the United 

States government, and ultimately became a partner in a growing 

shipbuilding fi rm. Labor problems in that industry, however, quickly 

put an end to his business aspirations, and as an alternative he 

joined the NYPD in 1866.

 After only two years as a patrolman, Williams made the fi rst of a 

series of moves that would ultimately make him well known among his 

fellow offi cers, within the underworld, and to the citizens of New York 

as well. In 1868, he was assigned to the Broadway Squad in lower 

Manhattan, where many police offi cers before him had been either 

seriously assaulted or murdered by the numerous gang members, 

street brawlers, and other violent criminals that ranged through the 

area. On his second day at the new post, Offi cer Williams positioned 

himself in front of the Florence Saloon—a notorious resort of local 

thieves, muggers, and other types of criminals, located at the intersec-

tion of Broadway and Houston Street—where he selected two of the 

neighborhood’s toughest characters, picked fi ghts with them, knocked 

them unconscious with his nightstick, and hurled their bodies through 

the plate-glass window of their hangout. According to local folklore, 

10 of their comrades came to the rescue, but Williams, a large and 

powerful man, stood his ground and mowed them down one after 

another with his hardwood club. Thereafter, he averaged a fi ght a day 

for almost four years. His skill with the nightstick was said to be so 

extraordinary and the force of his blows so powerful that he was hailed 

as “Clubber” Williams—a title he retained throughout his life.

 Following his assignment to the Broadway Squad, Williams’s ca-

reer moved quickly. In July 1871, he was promoted to the rank of ser-

geant. Only two months later he became a captain, and from there he 

moved on to become a police inspector. His fame grew so rapidly in 

Clubber Williams

         Planned Theft and Robbery 

 As a type of police corruption, planned theft and robbery refers to the involvement 
of police in predatory criminal activities, either directly or through complicity with 
criminals. Unlike some minor forms of corruption, planned theft and robbery are 
not tolerated by police departments. Although there might be passive support for 
free meals and small kickbacks, as soon as police thefts and robbery become known 
to the public, even corrupt departments generally react in a forceful manner. 10  

       The “Shakedown” 

 Shakedowns are forms of extortion in which police offi cers accept money from citi-
zens in lieu of enforcing the law. The term  shakedown  has its roots in the nineteenth-
century British underworld. A “shakedown” then was a temporary substitute for a 
bed, common in many an English prostitute’s room. Hence, her quarters also became 
known as a shakedown. Also commonplace in the underworld of the time was the 
practice of an extortion scheme that had several variations, usually involving the 

 In the old days cops took money to look 
the other way while others committed 
street crimes. Now they’re competing 
with the criminals.

—    former knapp commission 
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collective efforts of sneak thieves, prostitutes, and other types of criminals. In a typ-
ical situation, an attractively dressed woman approached a country gentleman, explain-
ing that she was a victim of circumstances and was thus forced for the fi rst time in 
her life to accost a man. After naming a modest sum for her charms, she would escort 
him to her room, bolting the door. While he engaged in sexual relations with the 
young woman, a wall panel would slide open from which a thief would enter, replace 
the money in the victim’s pocket with paper, and silently exit. After the theft had 
taken place, a sound would be heard that the woman would claim to be her husband. 
The gentleman would quickly dress and hastily leave through a rear door, unaware 
that his money had been taken. It was from rackets such as this that most forms of 
extortion became known as shakedowns—appropriately named after the place where 
they occurred: the “shakedown,” the prostitute’s room. 
    Police have been known to shake down tavern owners by threatening to enforce 
obscure liquor laws and restaurant owners and shopkeepers by threatening to enforce 
health regulations and zoning violations. Moreover, as the “war on drugs” has esca-
lated, there have been numerous reports of police shakedowns of drug traffi ckers and 
dealers—taking money or drugs in lieu of enforcement of the drug laws. 11    

New York that he once commented, “I am so well known here in New 

York that car horses nod to me every morning.” He was the star fea-

ture of police parades and received constant attention from the daily 

press. He even refereed a major prizefi ght—in full uniform—at the 

original Madison Square Garden.

 But there was another side to Alexander Williams, for he also epito-

mized the kinds of brutality and corruption that were characteristic of 

New York police during the latter part of the nineteenth century. His use 

of the nightstick was not limited to warding off thugs and street brawl-

ers but was applied to strikers and sleeping drunks as well. And Wil-

liams was also known for clubbing spectators at parades as a means of 

crowd control. His technique with the nightstick refl ected both sadism 

and brutality. Williams often spoke of how his stick could be used for 

knocking a man unconscious, for killing him, or for just battering him to 

pieces. In terms of “art for art’s sake,” he discussed on many occasions 

how a tap with the stick on the head, hands, or feet could send a cur-

rent through the spine to make a prisoner stand up or lie down.

 As for graft and corruption within the ranks of policing, Williams 

was an entrepreneur. It was “Clubber” Williams who reportedly 

coined the term “tenderloin” as the designation for areas of vice and 

nightlife. When he was transferred from the not-too-lucrative down-

town Broadway precinct to the area bounded by Manhattan’s Four-

teenth to Forty-second Streets and Fifth and Seventh Avenues, Wil-

liams was quite pleased. His new sector was so wide open as a vice 

resort that New Yorkers called it “Satan’s Circus.” But Williams gave 

it the new nickname. As he took over his post, he commented, “I’ve 

had nothing but chuck steaks for a long time, and now I’m going to 

get me a little of the tenderloin.”

 Williams, of course, was speaking of opportunities for graft, and 

bountiful it was for him, for by imposing tribute on every kind of illegal 

activity, he quickly became a wealthy man. Houses of prostitution paid 

him initiation fees plus monthly charges for protection; saloons paid to 

stay open after hours; gambling halls paid monthly contributions; and 

pickpockets, burglars, and other thieves paid him a percentage of their 

thefts. By the late 1880s, Williams’s fortune was said to be worth 

many hundreds of thousands of dollars. In addition to his considerable 

cash holdings, he owned a fashionable home in New York City, a man-

sion in Cos Cob, Connecticut, and a well-equipped yacht. William’s 

fortune also came from graft within the ranks of policing. He had struc-

tured an organized fee system for arranging appointments to the force 

and for promotion within. It cost $300 to become a patrolman, $1,600 

to become a sergeant, and as much as $15,000 to become a captain 

in a profi table district.

 During a period of police reform in the 1890s Williams was called 

before a special committee to explain his large fi nancial holdings, but 

he denied any wrongdoing, explaining that he had done well speculat-

ing on land in Japan. When Theodore Roosevelt was appointed as 

New York’s new police commissioner in 1895, he forced Williams to 

resign. Undaunted, however, Williams moved into the insurance busi-

ness. He died a millionaire in 1910 at the age of 71.

 The adventures of Alexander “Clubber” Williams were typical, al-

though on a larger scale, of the graft and corruption within the ranks of 

policing made possible by the politics of city bossism that existed dur-

ing that period of American history. Although police corruption in this 

grand and open manner has all but disappeared, Williams’s exploits 

are nevertheless colorful illustrations of the problems that continue to 

exist in some departments.

Sources: A. E. Costello, Our Police Protectors (New York: Author’s Edition, 1885), 364–
365; Herbert Asbury, The Gangs of New York (Garden City, NY: Garden City Publishing 
Company, 1928), 235; James F. Richardson, The New York Police: Colonial Times to 1901 
(New York: Oxford University Press, 1970), 204; Report of the Special Committee Ap-

pointed to Investigate the Police Department of the City of New York, Vol. 1 (Albany: State 
of New York, Senate Documents, 1895), 30–32; Lincoln Steffens, The Autobiography of 

Lincoln Steffens (New York: Harcourt, Brace, 1931), 209; Lloyd Morris, Incredible New 

York (New York: Bonanza, 1951), 112; Edward Robb Ellis, The Epic of New York City (New 
York: Coward-McCann, 1966), 432; M. R. Werner, Tammany Hall (Garden City, NY: Dou-
bleday, Doran, 1928), 360–366.
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 Protection 

 The protection of illegal activities by police has been commonplace for well over 
a century. Such protection usually involves illegal goods and services such as 
prostitution, gambling, drugs, and pornography, and the resulting corruption is 
typically well organized.   

 Case Fixing 

 As a form of corruption, case fi xing appears at all levels of the criminal justice pro-
cess and involves not only police but bailiffs, court personnel, members of juries, 
prosecutors, and judges. Fixing a case with a police offi cer, however, is the most 
direct method, and often the least complicated and least expensive. The most com-
mon form involves a bribe to an offi cer in exchange for not being arrested—a prac-
tice that is typically initiated by pickpockets, prostitutes, gamblers, drug users, the 
parents of juvenile offenders, members of organized crime, and sometimes burglars. 
Case fi xing can also take the form of perjury on the witness stand, reducing the 
seriousness of a charge against an offender, or agreeing not to pursue leads that 
might produce evidence supporting a criminal charge. 
    Traffi c-ticket fi xing is likely the most common form of case fi xing, and often it 
does not involve any monetary payment. In some jurisdictions, simply knowing 
someone on the police force is all that is needed to have a summons discharged, and 
in other instances a call to a police chief can be effective.   

 Private Security 

 Corruption in the form of private security involves providing more police protection 
or presence than is required by standard operating procedures. Examples might 
include checking the security of private premises more frequently and intensively than 
is usual, escorting businesspeople to make bank deposits, or providing a more visible 
police presence in stores or establishments in order to keep out undesirables. In such 
instances, payoffs are less likely to be made in cash but typically take the form of 
goods, services, and favors. Some offi cers hire themselves out as bodyguards. 
    This discussion should not suggest, however, that all private policing by public 
police is corrupt. On the contrary, “extra-duty policing,” as it has come to be known, 
is common in many parts of the nation. In fact, in many jurisdictions there is a great 
demand for extra-duty uniformed offi cers: for traffi c control and pedestrian safety 
at road construction and repair sites; for crowd control at major private events, such 
as football games and rock concerts; and for private security and protection of life 
and property. 12  In all of these instances, employers contract directly with police 
departments for the services of uniformed offi cers, and the offi cers, in turn, are paid 
overtime wages by their departments. 

       Cops and Coppers 

 American slang has a long and curious history, and much of it is traceable to the 
underworlds of vice and crime of past centuries. Such currently popular slang terms 
as “beef ” (to complain), “fence” (a receiver of stolen goods), “hick” (a farmer), “hump” 
and “screw” (sexual intercourse), “lush” (a drunk), “snitch” (to inform on someone), 
and “tail” (a woman’s buttocks or sexual intercourse) have their origins in the  cant,  
or slang, of the sixteenth-century Elizabethan professional thief. Other slang usages 
date back to seventeenth-century England. 
    “Cop” and “copper”—both meaning a police offi cer—also have origins in the 
underworld. Etymological investigation suggests that “cop” is associated with the root 
of the Latin  capere,  meaning “to seize or snatch,” or the Gypsy  kap  and  cop , both 
meaning “to take.” In the nineteenth-century cant of both English and American 

 Here in Bogotá, you can buy your way 
out of an arrest with a carton of 
Marlboro.    

—american diplomat   

 Ten or twenty years ago, when you 
talked about a bribe, it was a twenty-
dollar bill in a matchbook. Today, you 
have people in the drug culture saying, 
“There’s ten grand in the bag, and it’s 
yours if you let me go.”    

—sheldon greenberg, 

police executive 

research forum   
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dollar bill in a matchbook. Today, you 
have people in the drug culture saying, 
“There’s ten grand in the bag, and it’s 
yours if you let me go.”    

—sheldon greenberg, 

police executive 

research forum   
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thieves, “to cop” came to mean to snatch, grab, or arrest; hence, the “cop” or “copper” 
was the police offi cer who grabbed a thief or made an arrest. And from the same root 
came such slang terms as “copped” (arrested), “cop a plea” (accept a plea of guilty to 
a lesser crime), “cop a feel” (to surreptitiously touch or grab a woman’s breasts), and 
“cop out” (to offer a plea or excuse).   

 Patronage 

 Patronage can take a variety of forms, all of which involve the use of one’s offi cial 
position to infl uence decision making. Historically, patronage has meant making 
governmental appointments in such a way as to increase one’s political strength, and 
it has always been a part of political life in one form or another. 
    Although there may be ethical issues surrounding the practice of political 
patronage, it is not necessarily illegal in all of its forms. However, patronage clearly 
becomes corruption when payments are made for political favors. Within the ranks 
of policing, corruption by patronage can occur through the granting of promotions 
and transfers for a fee. Arranging access to confi dential department records or agree-
ing to alter such records may also be construed as patronage. In addition, infl uenc-
ing department recommendations regarding the granting of licenses is patronage. 
    Patronage can occur in other ways as well. Within a police department, for 
example, people have been paid to falsify attendance records, infl uence the choice of 
vacations and days off, report offi cers as being on duty when they are not, and 
provide passing grades for training programs and promotion exams.     

  Explanations of Police Corruption   
 A number of hypotheses as to why police corruption occurs have been offered. The 
three most common interpretations are that police corruption is caused by society 
at large, by infl uences within police departments, or by a predisposition toward cor-
ruption in some individuals (“rotten apples”) who become police offi cers. 13   

Police monitor demonstrators standing on an overhead walkway in Los Angeles. The demonstrators 
were protesting the actions of the police in an ongoing police corruption scandal.
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 The Society-at-Large Explanation 

 The society-at-large explanation comes from the late O. W. Wilson and is based on his 
observations and experiences as Chicago’s superintendent of police. As Wilson put it:

  This force was corrupted by the citizens of Chicago. . . . It has been customary to give 
doormen, chauffeurs, maids, cooks and delivery men little gifts and gratuities. . . . It is 
felt that the level of service depends on these gratuities. 14    

    Such practices, in turn, led to small bribes, such as accepting money in lieu of 
enforcing traffi c laws or minor city ordinances. Accepting small payoffs from drivers 
and business operators then extended to more serious crimes. Wilson called this 
progression the  slippery slope hypothesis —corruption begins with apparently harmless 
and well-intentioned practices and eventually leads, in individual offi cers or in 
departments as a whole, to all manner of crimes for profi t. 

       The Structural Explanation 

 In his well-known book  Behind the Shield,  the late Arthur Niederhoffer made the 
following comment:

  Actual policemen seem to accept graft for other reasons than avarice. Often the fi rst 
transgression is inadvertent. Or, they may be gradually indoctrinated by older policemen. 
Step by step they progress from a small peccadillo [trifl ing sin] to outright shakedown 
and felony. 15    

    Going further, this step-by-step progress results from the contradictory sets of 
norms that police offi cers see both in the world at large and in their own depart-
ments. Offi cers, particularly those in large cities, are exposed to a steady diet of 
wrongdoing. They discover, moreover, that dishonesty and corruption are not limited 
to those whom the community views as “criminals” but also extend to individuals of 
“good reputation”—including fellow offi cers with whom they must establish mutual 
trust. In time, they develop a cynical attitude in which they view corruption as a 
game in which every person is out to get a share. 16    

 The Rotten-Apple Explanation 

 The “bad apple” or “rotten apple” view is perhaps the most popular explanation of 
police corruption. It suggests that in an otherwise honest department there are a few 
bad offi cers who are operating on their own. Corruption is the result of the moral 
failure of just a few offi cers, but it spreads to the others, for after all, as the old 
proverb suggests, “One rotten apple spoils the rest of the barrel.” 
    The rotten-apple theory is frequently used by police chiefs and commissioners 
to explain misconduct in their ranks. They suggest this because to do otherwise 
would condemn the very systems in which they have risen to the top. 
    In reality, there is probably no single explanation that accounts for all police 
corruption, and unfortunately there are no empirical data supporting any of the 
explanations. The three discussed here are the principal views, and it is likely that 
they work in conjunction with one another. The rotten-apple explanation, though 
the most popular, is also the most criticized, for it fails to explain why individual 
offi cers become corrupt. More specifi cally:

  If corruption is to be explained in terms of a few “bad” people, then some departments 
attracted a disproportionately high number of rotten apples over long periods of 
time. 17     

    Police Violence 
 Police violence in the form of brutality, unwarranted deadly force, and other 
mistreatment of citizens is not uncommon in American history. Commentaries 

Every situation I go through I assume 
right away I’m going to be outgunned.

—cleveland police officer
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documenting the growth and development of both the urban metropolis and the 
rural frontier give ample testimony to the unwarranted use of force by police. Law 
enforcement records in the trans-Mississippi West provide numerous examples of 
the “shoot fi rst and ask questions later” philosophy of many American police 
offi cers. Moreover, the brutal and sadistic application of the police offi cer’s night-
stick to demonstrate that “might makes right” appears often in the histories of 
urban police systems. 
    In 1903, New York City magistrate and former police commissioner Frank Moss 
made the following comment:

  For three years, there has been through the courts and the streets a dreary procession of 
citizens with broken hands and bruised bodies against few of whom was violence needed 
to effect an arrest. Many of them had done nothing to deserve an arrest. In a majority 
of such cases, no complaint was made. If the victim complains, his charge is generally 
dismissed. The police are practically above the law. 18    

   Moss was expressing his frustrations about a problem that was widespread during 
his time but received little attention. And the ambivalence toward police violence 
that he described continued throughout the better part of the twentieth century. 
    It was not until the 1960s that the issue of police misconduct in the forms of 
brutality and deadly force took on any public and political urgency, and this can be 
attributed to two phenomena. The fi rst was the “criminal law revolution” (see Chap-
ter 5) carried on by the Supreme Court under the leadership of Chief Justice Earl 
Warren. The second was the fi ndings of the Kerner Commission—the National 
Advisory Commission on Civil Disorders. 
    In 1936,  Brown  v.  Mississippi  (see Chapter 8) established the Court’s position on 
brutality, at least as far as coerced confessions were concerned. 19  It was the fi rst time 
a state conviction was overturned because it had been obtained by using a confession 
extracted by torture. But the importance of  Brown  remained unnoticed for 25 years, 
until the Court fi nally developed some hard-and-fast rules concerning the methods 
of interrogation of suspects while in police custody. In  Rogers  v.  Richmond  (1961), 
 Greenwald  v.  Wisconsin, Georgia  v.  Sims,  and  Florida  v.  Brooks  (1968), the Court 

Some Memorable Passages 

from the Annals of American Policing

Who knows what evil lurks in the hearts 
of men?

—the shadow, 1939

Criminals are a superstitious, cowardly 
lot, so my disguise must be able to 
strike terror into their hearts . . . black, 
terrible . . . a bat.

—batman, 1940

There is still a little law and order left in 
this country.

—sheriff buforð pusser, 1967

My hatred for punks and crime is 
absolute.

—lieutenant theo kojak, 1975

A Chicago police sergeant taking serious exception to Barton Silverman, a New York Times 
photographer, at the 1968 Democratic Convention. Photograph by Barton Silverman/ The New 
York Times.

I’ve come to fi ght for truth, justice, and 
the American way.

—superman, 1980

Go ahead, make my day.

—detective dirty harry 

callahan, 1984

I battle for justice where the law cannot 
reach.

—the saint, 1997

How many times have we heard it said 
that crime just doesn’t pay?

—horatio caine of csi: 

miami, 2007



244 part 2 the police

asserted that the Fourteenth Amendment bars confessions when “the methods used 
to extract them offend the underlying principle in the enforcement of our criminal 
law,” especially those which refl ect “shocking displays of barbarism.” 20  
    While the Supreme Court examined police violence in the context of the bru-
tality of squad room interrogations, the Kerner Commission targeted the wider issue 
of street justice. Known more formally as the National Advisory Commission on 
Civil Disorders, its purpose was to investigate the causes of the rioting and destruc-
tion that occurred in Detroit, Los Angeles, Newark, New York, and 20 other urban 
areas during the summer of 1967. The commission concluded that there were 
numerous causes, but it identifi ed police practices in inner-city areas as the primary 
cause. Aggressive preventive patrol, police brutality, unwarranted use of deadly force, 
harassment, verbal abuse, and discourtesy were sources of aggravation for African 
Americans, and complaints of such practices were found in all of the locations 
studied. 21  
    Because police brutality is so central to any discussion of police violence, it is 
now examined in detail. For a discussion of police “death squads,” see  Exhibit 9.2 . 

         Police Brutality  

 Although the Supreme Court and the Kerner Commission brought police violence 
to public attention during the 1960s, the subject had long been the focus of rigorous 
study. A half-century ago, for example, sociologist William A. Westley asked police 
offi cers in Gary, Indiana, this question: “When do you think a policeman is justifi ed 
in roughing a man up?” 22  Seventy-four offi cers responded. The major reasons given 
covered a variety of areas, including the following:  *   

        Disrespect for police 27%  

   When it is impossible to avoid   17%  

   To obtain information   14%  

   To make an arrest   6%  

   For the hardened criminal   5%  

   When you know the person is guilty   2%  

   For sex criminals   2%  

      Systematic observations in Boston, Chicago, Washington, D.C., and other cities 
revealed similar patterns. 23  More recently national attention has focused on allega-
tions of police brutality in numerous cities, including the videotaped assault of Rodney 
King by LAPD offi cers in 1991, the attack on Abner Louima by NYPD offi cers in 
1997, the videotaped beating of Thomas Jones by Philadelphia police in 2000, the 
videotaped beating of Robert Davis by New Orleans police in 2005, as well as  
numerous other incidents reported by CNN, ABC, NBC, and CBS. 
    In the past,  police brutality  was believed to be limited to those few sadistic 
offi cers who were seen as “bad apples.” However, more recent commentaries suggest 
that police violence is the result of norms shared throughout a police department 
and that it is best understood as an unfortunate consequence of the police role. 
Police are given the unrestricted right to use force in situations in which their 
evaluation of the circumstances demands it. Yet this mandate has never been pre-
cisely defi ned or limited. Moreover, some offi cers show characteristics of the police 
“working personality” (discussed in Chapter 7)—the feeling of constant pressure to 
perform, along with elements of authoritarianism, suspicion, racism, hostility, inse-
curity, and cynicism. Police norms that emphasize solidarity and secrecy support a 
structure in which incidents of brutality and other misconduct will not be condemned 
by fellow offi cers. 

*These percentages must be viewed with some caution. Most of the offi cers responded “never,” and many 
others gave multiple answers. Thus, although the percentages total to 73 percent, considerably fewer 
offi cers felt that roughing someone up was justifi ed.
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EXHIBIT 9.2 A View from the Field

Police Death Squads in Rio de Janeiro by James A. Inciardi and Hilary L. Surratt

From 1993 through 1998, both of us were affi liated with the State 

University of Rio de Janeiro and operated an AIDS prevention project 

designed for the indigent populations living in Rio’s hillside shanty-

towns. Almost immediately after we arrived for our fi rst of some 40 

visits to cidade maravilhosa (wonderful city), we heard about the 

death squads.

 Police death squads began to operate in Brazil in 1968, principally in 

Rio de Janeiro, to avenge the terrorist murder of a well-known police 

offi cer. Then the killings spread, and the victims were easily recognized. 

Their hands were always tied behind their backs, their tongues cut out, 

and a crudely drawn skull and crossbones would be left on the corpse with 

the initials “E.M.”—Esquadrão de Morte (Death Squad)—appended.

 We learned quickly from news reports that many police assassination 

squads have existed in Latin America. Guatemala had its La Mano Blanca 

(the White Hand); Argentina, its Anti-Communist Alliance; the Dominican 

Republic, its La Banda gang; and Paraguay, Honduras, and EI Salvador, 

simply Esquadron de Muerte, or Death Squad. All were organized, but 

unoffi cial, police vigilante organizations established with the aim not only 

of preserving their respective political regimes through selective political 

murders but also of eliminating those viewed by the police as “undesir-

ables”—trade unionists, street children, drug dealers, and criminals.

 The death squads still exist, particularly in Brazil, and especially in 

Rio de Janeiro. The scores of neglected, abandoned, and homeless 

children living on the streets of Rio de Janeiro and São Paulo, who 

survive in part through prostitution and petty theft, are targets of retribu-

tive violence by police death squads. Store owners hire off-duty police 

offi cers to eliminate the “disposable children,” because they consider 

them to be bad for business. The most notorious of the death squad 

killings of street children occurred in 1993 in Rio, just before our fi rst 

visit. At 1 a.m. on July 25, as 50 homeless youths were sleeping on the 

grounds of the Candelária Cathedral in a downtown section of the city, 

a group of gunmen drove up and began shooting. Four of the youths died 

instantly, a fi fth was shot and killed as he ran, two more were abducted, 

beaten, shot, and dumped in the gardens of the nearby Museum of 

Modern Art, and an eighth died several days later, never waking from a 

coma. Eight others were also shot but survived their wounds. The shoot-

ings were reportedly provoked by an occurrence earlier in the day in 

which some of the children had allegedly thrown stones at a military 

police vehicle after one youth had been detained for drug use.

 We learned the hard way that transvestites are also a target of po-

lice violence in Rio. In fact, one of the populations served by our AIDS 

prevention research center was male transvestite sex workers. They 

were reviled by the police, and one of our transvestite clients was found 

murdered in the project parking lot—allegedly at the hands of police.

 Police death squads persist in Rio. In 1997, for example, police 

fi red on a group of beggars as they slept under the awning of a Rio 

furniture store. One of the victims had been a survivor of the 1993 

Candelária massacre. It would appear that the killings continue be-

cause of tacit support from major segments of the citizenry. Polls 

suggest that Brazilians have a general disdain for outcasts, whether 

they be criminals, street children, gays, or transvestites, and have 

little sympathy when they are killed unlawfully. For example, a recent 

survey by Rio de Janeiro’s Institute for Religious Studies and the 

Fundação Getúlio Vargas found that almost two-thirds of Brazilians 

felt that criminals forfeited their rights because they had failed to 

respect the rights of others. In addition, 40.4 percent of the popula-

tion felt that the use of torture by police to extract confessions was 

acceptable in some cases, and 40.6 percent of Brazilians considered 

lynchings of suspected offenders to be wrong but understandable.

 The most recent string of killings by police in Rio de Janeiro hap-

pened on April 1, 2005. Some 30 people in two working-class neigh-

borhoods were gunned down in drive-by shootings. The gunmen were 

believed to be military police offi cers, angered by a recent campaign to 

curb police violence.

 We continue to work in Brazil, but cidade maravilhosa has become 

such a violent metropolis that we avoid it at all costs.

Sources: Stephen Brookes, “Life on Rio’s Mean Streets,” Insight, August 5, 1991, 12–19; 
“Brazilians Believe Criminals Forfeit Rights,” Reuters News Service, September 10, 1997; 
The New York Times, December 12, 1997, A6; Andrew Downie, “Public Figures Fear 
Death Squads,” Miami Herald, October 25, 2003, 14A; James A. Inciardi, Hilary L. 
Surratt, and Paulo R. Telles, Sex, Drugs, and HIV/AIDS in Brazil (Boulder, CO: Westview 
Press, 2000); The New York Times, April 2, 2005, A3.

Police on patrol in a Rio de Janeiro shantytown.

    Also contributing to police brutality is the type of policing described by politi-
cal scientist James Q. Wilson as the  watchman’s style . 24  Watchman-style departments 
tend to be located in older cities with high concentrations of poor and minority 
citizens. In such cities, police offi cers act primarily as reluctant maintainers of order. 
They ignore many minor problems—those involving gambling, traffi c violations, 
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misdemeanors, juvenile rowdiness, and domestic disputes. Offi cers act tough in seri-
ous situations, but in most others they follow the path of least resistance. Moreover, 
many offi cers are poorly trained, and the departments rarely meet even minimum 
standards for planning, research, and community relations. This style of policing 
often leads to organized corruption, discriminatory arrests, and unnecessary police 
violence. 
    Going beyond the working personality and the watchman’s style as factors con-
tributing to unnecessary police violence, sociologist Richard J. Lundman has focused 
on three additional issues:  

  1.   Police perceptions that citizen acceptance of police authority is fundamental to 
effective policing.  

  2.   Police judgments of the “social value” of certain citizens.  

  3.   The conservative nature of police decision making. 25     

    Police Authority   Because authority is essential to the police roles of enforcing 
the law and keeping the peace, those who question or resist that authority represent 
a challenge to offi cers, detectives, and the organizations they represent. Often police 
use intense verbal coercion to establish their authority quickly. Should that fail, some 
use physical force to elicit compliance from citizens. An offi cer in Baltimore, Mary-
land, related the following incident to the author:

  I pulled this kid over one Sunday night for a defective tail light and I asked him for 
his license and registration. When he started making excuses I told him very clearly, 
“Look, kid, it’s late, you’re a hazard to other motorists, and I don’t want any of your 
shit!” When he continued to whine about getting a ticket I grabbed him by the jaw 
and told him that he’d either quit stalling or get his ass kicked from here to kingdom 
come.     

 Judgments of Social Value   In the view of many police offi cers, certain 
citizens—prostitutes, drunks, members of juvenile gangs, gays, sex offenders, drug 
users, hardened criminals—have little to contribute to society. Many offi cers do 
not consider such people worth protecting, or they protect them using norms 
different from those that guide their protection of other citizens. Some police 
even single out these people for physical abuse. A Delaware state police offi cer 
put it this way: “So what if we knocked him around a little; he was nothing but 
a dirty junkie.” 

   Police Decision Making   Since police work requires offi cers to make quick 
decisions, often on the basis of fragmentary information, both offi cers and their 
superiors tend to defend the use of violence as a means of rapid problem resolu-
tion. As police researcher Richard J. Lundman has pointed out, many members 
of the criminal justice system and the public at large also hold this view. 26  He 
cites the example of  Chicago Daily News  (now defunct) journalist John O. Lin-
stead, who was assaulted by police offi cers during the 1968 Democratic National 
Convention. Linstead observed police beating three bystanders and intervened by 
shouting obscenities at the offi cers, who then turned on him. The offi cers were 
charged with assault, and the evidence against them was overpowering. But the 
jury returned a verdict of not guilty, and the judge congratulated them with the 
following comments:

  The language that Mr. Linstead used was vile and degrading to the offi cers. He charged 
some of the offi cers with committing incest with their mothers in the lowest gutter 
language, which I suggest would be provoking in such a manner that any red-blooded 
American would fl are up. 27    

  As a fi nal point here, it has been documented that women police offi cers have 
been involved in incidents of brutality and excessive force. However, as illustrated 
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Gender Perspectives on Crime and Justice EXHIBIT 9.3

Women Police Offi cers and Violence

Police brutality exerts a heavy toll on society, as each year offi cers 

and citizens alike are injured or killed during violent confrontations. 

Such incidents can invite expensive lawsuits against agencies and 

generate feelings of mistrust among the public, often costing law 

enforcement the cooperation of those they are under oath to pro-

tect and serve.

 Research suggests that women offi cers rely more on verbal 

rather than physical tactics in diffusing dangerous situations and 

are therefore less involved in excessive force incidents. For exam-

ple, a recent study by the National Center for Women and Policing 

found that although women currently constitute just 11.4 percent of 

sworn police offi cers in major metropolitan areas across the United 

States, female offi cers are underrepresented in police brutality inci-

dents. Female offi cers accounted for only 5 percent of citizen com-

plaints for excessive use of force and for just 2 percent of sustained 

allegations of excessive force. Overall, male offi cers were found 

two to three times more likely to be named in a citizen complaint of 

excessive force and eight and a half times more likely than female 

offi cers to have an allegation of excessive force sustained against 

them. Moreover, male offi cers cost taxpayers up to fi ve and a half 

times more money than female offi cers in terms of excessive-force 

liability lawsuit payouts.

 Research also shows that women are more effective in respond-

ing to domestic violence, which accounts for nearly half of all violent 

crime reported to police. Studies have found that domestic violence 

is two to four times more common in police families than in the 

general public, suggesting that a substantial percentage of male of-

fi cers who respond to such situations are themselves perpetrators of 

the offense.

 Considering the gender differences between female and male of-

fi cers, both law enforcement agencies and the public would likely ben-

efi t from an increase in female police presence.

Sources: Lonsway et al., Men, Women, and Police Excessive Force: A Tale of Two Gen-

ders (Arlington, VA: The National Center for Women and Policing, 2002); Lonsway et al., 
Equality Denied: The Status of Women in Policing: 2001 (Arlington, VA: The National 
Center for Women and Policing, 2002); Peter B. Hoffman and Edward R. Hickey, “Use of 
Force by Female Police Offi cers,” Journal of Criminal Justice 33 (2005): 145–151; Ivan Y. 
Sun, “Policing Domestic Violence: Does Offi cer Gender Matter?” Journal of Criminal Jus-

tice 35 (2007): 581–595.

in  Exhibit 9.3 , there are some signifi cant gender differences with regard to 
frequency. 

    Deadly Force 

 Under common law, police were authorized to use deadly force as a last resort to 
apprehend a fl eeing felon. This rule dates back to the Middle Ages, when all felonies 
were punishable by death. This “shoot to kill” doctrine persists in one form or 
another in many jurisdictions throughout the United States, for there are few oper-
ational guidelines in the use of deadly force by police. The  Code of Alabama  illustrates 
this point: “An offi cer may use reasonable force to arrest, but is without privilege to 
use more force than is necessary to accomplish the arrest.” 28  
    The lack of specifi city in such codes demonstrates that the decision to use deadly 
force in making an arrest remains largely a matter of discretion. All jurisdictions 
permit offi cers to use lethal force in their own defense, and most allow them to fi re 
on a fl eeing felon. Yet before  Tennessee   v.   Garner  in 1985, 29  the conditions under 
which such force could be applied to a fl eeing felon were variable. Some jurisdictions 
required the suspect to be a “known” felon; others required that the offi cer be a 
witness to the felony; and still others permitted deadly force when the offi cer had 
a “reasonable belief ” that the fl eeing individual had committed the felony in ques-
tion. In  Garner,  the Supreme Court held that deadly force against a fl eeing felon is 
proper only when it is necessary to prevent the escape  and  if there is probable cause 
to believe that the suspect poses a signifi cant threat of death or serious physical 
injury to the offi cer or others (see  Exhibit 9.4 ). 
    When it comes to explaining the use of force, both lethal and nonlethal, 
police researcher James J. Fyfe points out that many writers on the topic fail to 
distinguish between police violence that is clearly extralegal and abusive and vio-
lence that is an unnecessary result of police incompetence. 30  He argues that this 

 When police offi cers fi re their guns, the 
immediate consequences of their deci-
sions are realized at the rate of 750 feet 
per second.    

— james   j.   fyfe    
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EXHIBIT 9.4 LAW & CRIMINAL JUSTICE

Tennessee v. Garner

On the evening of October 2, 1974, Memphis police offi cers Elton 

Hymon and Leslie Wright were dispatched to answer a “prowler 

inside call.” Upon arriving at the scene they saw a woman standing 

on her porch gesturing toward the adjacent house, indicating that 

she had heard glass breaking and that “someone” was breaking in 

next door. Offi cer Hymon went behind the house, heard a door slam, 

and saw someone run across the backyard. The fl eeing suspect, 

Edward Garner—a 15-year-old eighth-grade student—stopped at a 

chain-link fence at the edge of the yard. With the aid of a fl ashlight, 

Offi cer Hymon was able to see Garner’s face and hands. Hymon 

saw no sign of a weapon and, although not certain, was “reason-

ably sure” that the suspect was unarmed. While Garner was still 

crouched at the base of the fence, Offi cer Hymon shouted, “Police, 

halt!” and took a few steps forward. At this point Garner began to 

climb over the fence. Convinced that if Garner made it over the 

fence he would elude capture, Offi cer Hymon shot him. The bullet 

hit Garner in the back of the neck, causing a wound that proved to 

be fatal. Ten dollars and a purse taken from the house were found 

on his body.

 In using deadly force to prevent the escape, Offi cer Hymon was 

acting under the authority of a Tennessee statute which provided that 

“if, after notice of intention to arrest the defendant, he either fl ee(s) or 

forcibly resist(s), the offi cer may use all the necessary means to effect 

the arrest.”

 The victim’s father, Cleamtee Garner, brought an action to the 

federal district court on the ground that the shooting had violated his 

son’s constitutional rights under Fourth, Fifth, Sixth, Eighth, and Four-

teenth Amendments. Seeking damages, Garner named Hymon, the 

police department and its director, and the mayor and city of Mem-

phis as defendants. The district court dismissed Garner’s claims, 

concluding that the Tennessee statute was constitutional and that 

Offi cer Hymon had employed the only reasonable and practicable 

means of preventing Edward Garner’s escape. The court of appeals 

agreed that Offi cer Hymon had acted in good-faith reliance on the 

Tennessee statute, but it ruled in favor of Garner in that the deadly 

force statute was fl awed since it failed to distinguish between 

felonies of different magnitude. The state of Tennessee, which had 

intervened in the case to defend the constitutionality of its statute, 

appealed the decision to the U.S. Supreme Court.

 The High Court ruled in favor of Cleamtee Garner, holding the Ten-

nessee statute to be unconstitutional in that it authorized the use of 

deadly force against an apparently unarmed, nondangerous suspect. 

The Court emphasized that deadly force may not be used unless it is 

necessary to prevent the escape of a suspect for whom there is rea-

sonable cause to believe a signifi cant threat of death or serious physi-

cal injury to the offi cer or others exists:

[a] Apprehension by the use of deadly force is a seizure subject to the 

Fourth Amendment’s reasonableness requirement. To determine whether such 

a seizure is reasonable, the extent of the intrusion on the suspect’s rights under 

that Amendment must be balanced against the governmental interests in effec-

tive law enforcement. The balancing process demonstrates that, notwithstand-

ing probable cause to seize a suspect, an offi cer may not always do so by killing 

him. The use of deadly force to prevent the escape of all felony suspects, 

whatever the circumstances, is constitutionally unreasonable.

[b] The Fourth Amendment, for purposes of this case, should not be 

construed in light of the common-law ruling allowing the use of whatever 

force is necessary to effect the arrest of a fl eeing felon. Changes in the legal 

and technological context means that the rule is distorted almost beyond 

recognition when literally applied. Whereas felonies were formerly capital 

crimes, few are now, or can be, and many crimes classifi ed as misdemean-

ors, or nonexistent, as common law are now felonies. Also, the common-

law rule developed at a time when weapons were rudimentary. And, in light 

of the varied rules adopted in the States indicating a long-term movement 

away from the common-law rule, particularly in the police departments 

themselves, that rule is a dubious indicium of the constitutionality of the 

Tennessee statute. There is no indication that holding a police practice such 

as that authorized by the statute unreasonable will severely hamper effec-

tive law enforcement.

[c] While burglary is a serious crime, the offi cer in this case could not rea-

sonably have believed that the suspect posed any threat. Nor does the fact that 

an unarmed suspect has broken into the dwelling at night automatically mean 

he is dangerous.

Source: Tennessee v. Garner, U. S. SupCt 36 CrL 3233 (1985).

distinction is important because the causes and motivations for the two types of 
violence vary greatly. Extralegal violence involves willful and wrongful use of force 
by offi cers who knowingly exceed the bounds of their offi ce. By contrast, unnec-
essary violence, including  deadly force,  occurs when well-meaning offi cers are 
unable to deal with the situations they encounter without needlessly or too hast-
ily resorting to force. 
    Although the number of people killed each year by “police intervention” is 
relatively small, there is a widespread perception that African Americans are singled 
out as victims. More important, however, a number of studies have demonstrated 
that members of minority groups are statistically overrepresented among the victims 
in police killings. 31  But there is no clear explanation for this phenomenon. Radical 
sociologist Paul Takagi states that “police have one trigger fi nger for whites and 

Police work on inner-city streets is a do-
mestic Vietnam, a dangerous no-win 
struggle fought by confused, misdi-
rected and unappreciated troops.

—u.s. news & world report
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another for blacks,” suggesting that police are engaged in a form of genocide against 
minority groups. 32  This, however, seems to be a naive oversimplifi cation of a very 
complex issue, for many factors are operating simultaneously. Another explanation 
is that communities get the number of police killings they deserve. Richard Kania 
and Wade Mackey found that there is a statistical correlation between police killings 
and violent crimes in a community. They argue that “the police offi cer is reacting to 
the community as he perceives it.” 33  A third view cites the “bad apple” theory, which 
puts the blame on a few uncontrollable police offi cers. 34  
        In all likelihood, however, the reasons for the disproportionate number of 
minority group members killed by police involve all of these explanations. In addi-
tion, perhaps the most insightful analysis of police use of deadly force suggests that 
its frequency is heavily infl uenced by individual departmental policies, combined 
with the fact that African Americans and other minorities tend to be overrepresented 
in the most violent and crime-prone neighborhoods. 35  

Detectives investigating a fatal police shooting in downtown Cleveland, Ohio.

“Would you mind stepping out of the pumpkin, please?”

© The New Yorker Collection 1999 Michael Maslin from cartoonbank.
com. All Rights Reserved.
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    Although police shootings are an inevitable part of enforcing the law and keeping 
the peace, ever since the Supreme Court’s decision in  Tennessee  v.  Garner  in 1985, 
virtually every police department in the United States has reexamined its policies on 
the use of deadly force. In addition, both new recruits and seasoned offi cers are exposed 
to training seminars on the use of restraint and the consequences of an improper 
shooting. However, some police offi cials have expressed concern that an overemphasis 
on restraint has placed some offi cers in jeopardy. Or as Commander John Burke, head 
of the Warren County (Ohio) Drug Task Force recently stated:

  I have found that there has been a disturbing trend in law enforcement over the past 
10–15 years involving offi cers faced with shooting decisions. 
  I taught a class entitled “Shoot or Don’t Shoot” for many years. After training 
virtually everyone at the Cincinnati Police Division in this class, I was much more 
concerned that an offi cer would  not  shoot someone he should, than shoot someone that 
was innocent. Policies and procedures that stress using constraint and consequences of 
an improper shooting were paramount in most training sessions, but not mine. Offi cers 
were reluctant to take their weapon out of the holster to be ready at their side in 
potentially very dangerous situations. 
  There’s nothing wrong with telling cops when they can’t shoot, but we have to 
temper that with being ready in dangerous times, and that it’s okay to defend yourself 
or someone else. Police administrators, sometimes because of special interest groups and 
fear of liability, go way too far with hammering home the point of not shooting. 36    

    There is also the phenomenon that has become known as “suicide by cop.” It 
has been suggested that of the hundreds of police shootings that occur each year, 
a signifi cant number are provoked by people seeking to die. The suicides are not 
usually capricious acts of mania or rage but calculated attempts to force police to 
act as executioners. A recent analysis of the shootings by police offi cers that 
occurred in Los Angeles County over a 10-year period showed that out of the 437 
shootings studied, 11 percent were actually “suicide-by-cop” situations. 37  The 
effects of such suicides on police offi cers are dramatic, typically resulting in early 
retirement from policing. 

   Tasers and Nonlethal Use of Force 

 In the most recent attempt to reduce the number of fatal shootings by police, law 
enforcement agencies around the nation have been increasingly arming their offi cers 
with Tasers, guns that use an electric current to temporarily immobilize a suspect. 
Tasers utilize compressed nitrogen to project two small probes connected by insulated 
wire to transmit an electronic signal to a target up to 25 feet away. When the signal 
makes contact with the suspect’s body or through clothing, the 50,000-volt shock 
renders an immediate loss of neuromuscular control. Some 5,200 of the estimated 
23,000 to 25,000 agencies nationwide have adopted the use of Tasers. Hundreds of 
police departments, including Phoenix, San Diego, Sacramento, Albuquerque, and 
Reno, have issued Tasers to every patrol offi cer. 
    Many police forces, such as Seattle and San Jose, incorporated Tasers into 
their arsenals after controversial police shootings elicited public outcry. Advocates 
say Tasers reduce the number of fatal shootings by police while providing an 
alternative means of subduing rowdy, uncooperative, or dangerous suspects. Sta-
tistics indicate a decrease in the number of fatal shootings by several police 
departments after the acquisition of Tasers. In Phoenix, for example, shootings 
by police fell by half in the fi rst year of their use. In Houston, civilian shootings 
plunged to a 25-year low, and in Aventura, Florida, injuries to suspects dropped 
60 percent while injuries to police offi cers were down by 40 percent after the 
adoption of Tasers. 38  
    Critics, however, maintain that the safety of Tasers has not been suffi ciently 
proved, citing the more than 100 deaths that have occurred nationwide. 39  Although 
Tasers have been trumpeted as safe and effective in studies sanctioned by the 
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manufacturer, Taser International, skeptics say the company’s studies (consisting 
of tests on a pig in 1996 and fi ve dogs in 1999) have not been thorough or rigor-
ous enough. 40  Since then, however, several other studies have been undertaken, 
fi nding various degrees of safety. Nevertheless, there is no federal regulation of the 
devices, nor have there been federal studies of any of the Taser deaths to determine 
their cause. 
    There are no uniform guidelines among law enforcement agencies to standard-
ize Tasers’ use either, prompting critics to charge some agencies with being “trigger 
happy.” In Orange County, Florida, for example, use of pepper spray and batons 
sharply declined after Tasers, were acquired, but the overall use of force increased 
58 percent from 2000 to 2003. Furthermore, human rights groups have voiced con-
cern over who is getting stunned. For example, in San Jose’s fi rst year of Taser use, 
64 percent of the 174 people tasered were mentally ill or under the infl uence of 
drugs or alcohol, and Latinos, who constitute 30 percent of the city’s population, 
accounted for 52 percent of those tasered. In just four months with Tasers, offi cers 
in Houston tasered 144 suspects, 90 percent of whom were black or Hispanic. And 
in Miami, the tasering of a 6-year-old boy and 12-year-old girl prompted revisions 
of the police department’s policy on Taser use on minors. 41  But despite the contro-
versies, the public appears to be generally in favor of Tasers. Judging by the popular-
ity among police departments and the company’s tremendous fi nancial success, Tas-
ers will likely play an increasing role in modern policing.     

  Controlling Police Misconduct   
 Without question, policing is rich in opportunities for corruption, brutality, abuse 
of discretionary powers, violation of citizens’ rights, and other forms of misconduct. 
Moreover, “policing the police” is diffi cult, for a variety of reasons. Corruption 
generally occurs in the most covert of circumstances and involves cooperation by 
many citizens. In addition, the victims of the misconduct—of the brutality, abuse 
of discretionary powers, and violations of due process rights—are often reluctant to 
make the misconduct fully public or are prevented from doing so. Further, police 
offi cers operate alone or in small teams—beyond the observation of departmental 
supervisors. Finally, the internal policing of certain abusive practices, combined with 
the elements of secrecy and solidarity that are characteristic of all police organiza-
tions, inhibit many police agencies from making instances of misconduct a matter 
of public record. 
    This is not to say that police abuses cannot be brought under greater control. 
There are many mechanisms that can affect police behavior for the better, including 
the legislature, the community, and the police system itself.  

   Legislative Control 

 Although the Civil Rights Act of 1964 was an act of Congress, it is actually imple-
mented by the courts; as such, it is not a direct control over police behavior. How-
ever, state and local legislative bodies can have a specifi c impact on the conduct of 
law enforcement by reevaluating laws that create the potential for police violations 
and corruption. 
    Throughout the history of the United States, criminal justice has been faced 
with the problem of overcriminalization due to the legislation of morality and the 
overregulation of civilian conduct. Laws that impose restrictions on alcohol con-
sumption, drug use, prostitution, gambling, and other “victimless” crimes, com-
bined with the numerous rules issued by regulatory agencies, are the areas in which 
most police corruption occurs. Thus, if legislatures are to control police conduct, 
one could argue that they might begin by decriminalizing these victimless crimes. 
It seems unlikely that anything will be done in this area, however. The continued 

famous criminals

Lizzie Borden
Lizzie Borden took an ax and gave her 

mother forty whacks.

And when she saw what she had done,

she gave her father forty-one . . .

A group of police offi cers examined two 

butchered corpses in Fall River, Massachu-

setts, on a hot Sunday afternoon late in July 

1892. Abbey Borden had been struck at least 

20 times with an ax in her bedroom. Her hus-

band Andrew lay downstairs on the sofa with 

at least 11 wounds from the same weapon. 

Their deaths had been brutal, agonizing, and 

grisly. The residents of the town were horrifi ed 

and shocked. But they were also fascinated 

and curious. Why had these deaths occurred? 

Who had killed the Bordens?

Circumstantially, the Bordens’ daughter 

Lizzie was the natural suspect. She hated 

Abbey, her stepmother, and the death of her 

well-off but stingy father would guarantee 

her substantial fi nancial comfort. Lizzie was 

charged with the crime, but at her trial, the 

prosecution’s evidence failed to convince 

the jury, which rendered a verdict of not 

guilty after only 90 minutes of deliberation. 

In the court of public opinion, however, Lizzie 

Borden was unquestionably, indisputably, 

and irrefutably guilty, as evidenced by the 

infamous and gruesome nursery rhyme that 

millions of children have learned to recite. ❚
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existence of many of the victimless crimes that generate the potential for corrup-
tion is the result of legislative unwillingness to repeal them for fear of committing 
political suicide. Nevertheless, a few changes have occurred. Gambling laws have 
been relaxed through the establishment of state-run lotteries and off-track betting; 
prostitution has been legalized in at least one jurisdiction and reduced to a minor 
violation in some others; and a number of restrictions on business owners, land-
lords, and the building construction industry have been eliminated. However, 
much police corruption is an outgrowth of the laws controlling the possession of 
cocaine, crack, heroin, and numerous other drugs, and it is unlikely these will be 
legalized any time soon, if ever. 
    By contrast, Section 1983 of the Civil Rights Act of 1871 authorizes lawsuits 
for violations of constitutional rights. Under this provision, an individual can hold a 
law enforcement agency or municipality liable for an incident of police misconduct.   

 Civilian Review Boards 

 The infl uence of citizens on police behavior is most evident in small communities. 
There is closer contact between the police and members of the community, offi cers 
are typically longtime residents of the locations they patrol, police offi cials are often 
dependent on public support for departmental fi nances and tenure, and police 
behavior in general is more visible. Further, the opportunities for police abuse are 
less widespread in small cities, towns, and rural areas. The reverse seems to be true 
in large urban centers, where community control over policing is almost totally 
absent. A number of suggestions have been made concerning how to counter this 
problem, including “putting the cop back on the beat,” community policing, sensi-
tivity training for police recruits, and the establishment of civilian review boards to 
enforce police discipline. More than three decades ago, Arthur I. Waskow offered 
the following three-part formula for placing control of the police system in the 
hands of the citizenry:

   First,  police forces should be restructured along neighborhood lines with control over 
each force residing in elected offi cials from the neighborhood;  second,  organizations 
should be developed to protect those who are policed; and  third,  community control 
should be established informally by changing the police “profession” so that police are 
not isolated from the rest of the community. 42    

    Waskow’s suggestions probably have merit, at least from a technical point of 
view. But they are based on an idealized concept of police-community relations and 
may therefore be unworkable. The paramilitary character of police organizations, the 
conservative nature of police decision making, and the elements of the police culture 
that stress secrecy and solidarity combine to create a situation in which police would 
be highly resistant to the kind of outside control Waskow espouses. The experience 
with civilian review boards illustrates this point. 
        Before 1958, all power to discipline law enforcement personnel was in the 
hands of police departments, generally in the form of an internal review committee 
composed of one or more police offi cials. But concern about this system surfaced 
during the late 1950s and early 1960s, when the United States Commission on 
Civil Rights found that many African Americans felt powerless to do anything 
about police malpractice. These revelations were confi rmed by later studies con-
ducted by the American Civil Liberties Union (ACLU), the National Association 
for the Advancement of Colored People (NAACP), and the University of Califor-
nia. The studies pointed to a range of dissatisfactions with internal police review 
boards, including the following:  

  1.   They could not be impartial in judging fellow offi cers.  

  2.   The procedures for fi ling complaints were so cumbersome that they discouraged 
citizen reporting.  

  3.   They made no effort to solicit complaints.  

   Civilian review is no more necessary 
than jury trials; but both exist to provide 
citizen input to the system, and to en-
hance the system’s credibility.    

—orlando w. wilson, former 

chicago superintendent of 

police     
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 The major reason for having a civilian 
oversight mechanism is mistrust of 
cops investigating cops. Democratic in-
stitutions, such as civilian review or the 
jury, are instituted not because they are 
more effi cient or able, but because they 
are trusted.    

— jerome   h.   skolnick    
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“Nationwide, How Much Police 

Brutality Do You Think Exists 

Against Minorities?”

Source: Newsweek poll.
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The stronger one’s reputation for being 
tough, mean, and aggressive, the less 
iron-handed one actually has to be.

—jerome h. skolnick
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  4.   They insulated police offi cers and departments from public accountability.  

  5.   They rarely disciplined offi cers, thus giving the impression that they were sim-
ply whitewash efforts. 43    

    The ACLU also found that in an effort to protect the reputation of their 
departments, the internal affairs units and other special police squads that were 
structured for “policing the police” employed a host of tactics to discourage citi-
zens from fi ling complaints against offi cers. In New York City, they threatened 
complainants with criminal libel; in Cleveland, they forced them to take lie detec-
tor tests; and in Philadelphia, Washington, D.C., and Los Angeles, they took 
them into custody on charges of resisting arrest, disorderly conduct, or some other 
minor offense. Other departments intimidated witnesses, deprived complainants 
of access to departmental fi les, or otherwise acted as though the citizens were on 
trial. 44  
    The ACLU, the NAACP, and other citizen groups urged police authorities to 
shift the responsibility for handling complaints to citizen-controlled outside review 
boards. The boards were to serve several purposes:  

  1.   They would restrain offi cers who engaged in brutality, harassment, and other 
abusive and even illegal practices.  

  2.   By ensuring a thorough and impartial investigation of all complaints, they would 
protect other offi cers against malicious, misguided, and otherwise unfounded 
accusations.  

  3.   They would offer African Americans and other minority group members an 
avenue of redress, which would help restore their confi dence in the police 
departments.  

  4.   They would explain police procedures to citizens, review enforcement requirements 
with police, and initiate a genuine dialogue in place of mutual recrimination. 45    

    Proposals for such  civilian review boards  incensed most police offi cers and 
were bitterly fought by such organizations as the International Association of 
Chiefs of Police, the International Conference of Police Associations, and the 
Fraternal Order of Police. Despite opposition, however, a few cities did establish 
civilian review boards. The fi rst was set up in Philadelphia on October 1, 1958, 
but from its inception its potential for objective judgment was severely limited. 
Philadelphia’s fi ve-member Police Advisory Board had no investigatory staff of its 
own and had to rely on the police department’s community relations unit to inves-
tigate complaints. 
    In the ensuing years, civilian review boards have come and gone in a number of 
places; currently, at least 35 of the nation’s largest cities have some form of civilian 
review. These vary, however, and some are less effective than others. In San Francisco, 
for example, civilian investigators examine each complaint and present their fi ndings 
to outside adjudicators. Other cities allow police personnel to investigate a complaint 
fi rst and then, if it is determined to be unfounded or unresolvable, turn it over to an 
independent review board for further consideration. In many cases, police managers, 
not board members, decide how to respond to the board’s fi ndings and the type of 
punishment to be imposed. 46    

 Police Control 

 Control of police misconduct from within police departments is of two types: pre-
ventive and punitive. 
     Preventive control  occurs in several areas, all of which involve alterations in the 
structure and philosophy of a police department. First, the policy of  internal account-
ability  holds members of a law enforcement agency responsible for their own actions 
as well as those of other members. It is based on clear communication of standards 
to which offi cers and offi cials will be held accountable and on statements of “who 

Kenneth Hall, 14, of the Roxbury 
neighborhood of Boston, pauses at a 
memorial for 23-year-old youth 
basketball coach William “Biggie” Gaines 
who was killed in front of his team after 
brandishing a fake gun.
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will be responsible for whom.” Second, internal accountability becomes workable 
only under  tight supervision  of police offi cers by administrators, precinct command-
ers, and other control staff. Tight supervision involves direct surveillance of offi cers’ 
work by fi eld commanders, combined with daily logs documenting offi cer activity. 
Third, preventive control can affect areas of police misconduct through  abolition of 
corrupting procedures.  Every large police department and many smaller ones have 
numerous formal procedures that inadvertently encourage corruption. For example, 
some policies imply levels of productivity that are all but impossible to achieve by 
legitimate means; others create pressures for fi nancial contributions by offi cers that 
the offi cers attempt to “earn back” in corrupt ways. Vice investigators and detectives, 
for instance, often must “purchase” leads from informers, but funds for such pur-
poses may be limited or unavailable in some departments. Similarly, criminal inves-
tigation work may require the use of personal autos with no provisions for expense 
reimbursement. 
    Sociologist Lawrence W. Sherman has noted that preventive controls along 
these lines were implemented in Oakland during the 1950s and in New York City 
as an outgrowth of the Knapp Commission hearings on police corruption in the 
early 1970s. 47  In both cities, policies of internal accountability were established, 
aimed at diffusing the responsibility for control of misconduct both vertically and 
horizontally throughout the police departments. These policies were swiftly enforced. 
In Oakland, for example, a detective commander lost fi ve days’ pay for failing to 
thoroughly investigate a corruption allegation; a sergeant was suspended for failing 
to investigate a prisoner’s complaint that offi cers had taken money from him; and 
another sergeant was suspended for letting one of his offi cers work while intoxi-
cated. Supervision was tightened primarily by extending decision-making powers 
to lower levels in the police hierarchy and maintaining a lower ratio of line offi cers 
to supervisors. 
    More recently, the reform administration in New York also focused on poten-
tially corrupting procedures. “Buy money” for purchasing drugs and funds for inform-
ers was greatly increased and more rigidly controlled; the cost of using personal autos 
in surveillance work was reimbursed on a per-mile basis; and the use of arrest quo-
tas to evaluate the productivity of vice investigators was abolished. 
     Punitive control  falls into the area of policing known as internal affairs or  internal 
policing —the domain of “headhunters” and “shoo-fl y” cops who investigate complaints 
against police personnel or other actions involving police misconduct. Internal polic-
ing may be the responsibility of a single offi cer or detective, a small police unit, or 
an entire division or bureau, depending on the size of the department and its com-
mitment to in-house review. Regardless of size, however, internal affairs units are 
generally responsible for inquiries into the following:  

  1.   Allegations or complaints of misconduct made by a citizen, police offi cer, or any 
other person against the department or any of its members.  

  2.   Allegations or suspicions of corruption, breaches of integrity, or cases of moral 
turpitude from whatever source—whether reported to or developed by internal 
policing.  

  3.   Situations in which offi cers are killed or wounded by the deliberate or willful 
acts of other parties.  

  4.   Situations in which citizens have been killed or injured by police offi cers either 
on or off duty.  

  5.   Situations involving the discharging of weapons by offi cers. 48    

    Internal policing began during the latter part of the nineteenth century, when 
headquarters personnel made inspections on a citywide basis and investigated cor-
ruption. In New York and a number of other cities they became known as “shoo-
fl ies,” a term taken from the language of the professional underworld. The shoo-fl y 
was originally a criminal’s spy who watched for police activity in order to warn the 
thief. 49  By 1900, detectives were also known as shoo-fl ies, because as nonuniformed 

International Corruption

Corruption of some kind likely exists in 
every country in the world, and much of 
it involves police corruption. In a recent 
study by Transparency International, 
countries were ranked according to their 
level of corruption. The “corruption index” 
is a scale from 10 (the least corrupt) to 
zero (the most corrupt). As indicated 
below, in 2004, Finland was considered 
the least corrupt, and Bangladesh and 
Haiti were the most corrupt. The United 
States was about one-third of the way 
down the list. Source: Transparency International.
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IAD [Internal Affairs Division] investigators 
are considered by many NYPD offi cers to 
be scum. To most cops, they are turn-
coats, known by various epithets, such as 
“Cheese-eater,” “Ben,” and “Willard”—all 
signifying “rat.” Mention the three letter 
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investigators they spied on criminals. 50  During Arthur Woods’s tenure as commis-
sioner of the New York Police Department, which began in 1914, a confi dential 
squad was organized to spy on the activities of police offi cers. 51  It was at that point 
that the term  shoo-fl y cop  came into general use. 
    It was not until the mid-1900s, however, that structured bureaus for internal 
policing came into being. In the wake of a major scandal during the late 1940s, 
Los Angeles police chief William A. Worton formed the Bureau of Internal Affairs. 
Within a decade, Boston, Chicago, and Atlanta followed suit, and at the beginning 
of the 1960s New York City joined the trend when that city’s police commissioner 
established the Inspection Service Bureau, which brought together several units that 
had been separately monitoring the integrity and effi ciency of the police. 
    The special internal control units and bureaus, though permanent fi xtures in 
big-city policing, are not without problems. Rank-and-fi le police offi cers have 
always despised the activities of headhunters and shoo-fl y cops. Moreover, some 
internal affairs offi cers are corrupt themselves, and others are unwilling to tarnish 
their department’s reputation by exposing corruption and incompetence. Finally, 
citizens have apparently been unwilling to fi le complaints, and offi cers have been 
unwilling to testify against one another. The product of such diffi culties is a very 
low level of effi ciency. 
    Nevertheless, not all aspects of internal policing have been unsuccessful. Even 
in disorganized and ineffi cient departments, a certain level of misconduct has been 
detected and ferreted out. Without any internal control mechanisms, police organi-
zation would probably become chaotic. 
    Attempts to reduce police misconduct should not be limited to efforts by 
legislatures, review boards, and internal policing. These treat only the symptoms 
of the problem. Greater professionalization of police also seems warranted. How-
ever, this too is an area that is problematic, for there are differing conceptions of 
professionalism in law enforcement. Police understand professionalism to mean 
more clearly defi ned rules and regulations, increased central control, strict disci-
pline, and obedience. In every other organization, professionalism means that a 
large measure of discretion is left to individuals, who respond to situations on the 
basis of expertise gained from long training and experience, rather than organiza-
tional rules and regulations. In law enforcement agencies, such professionalism 

A fi eld supervisor in Venice Beach, California, gives his offi cers instructions before they start their 
shift patrolling the boardwalk.
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would come from better trained and educated offi cers, more sophisticated police 
resources, closer attention to the needs for community service and police-
community relations, and more effi cient and detailed policies regarding police 
behavior in contacts with citizens. 
    Properly understood,  police professionalism  implies that brutality and 
corruption are symptoms of incompetent policing. And incompetence may be 
judged by the following standard: while the right to use force is at the core of 
the police role, skill in policing is revealed by the ability to avoid its use. With 
respect to corruption, professionalism gives rise to norms of pride and dignity of 
occupation that make police intolerant of fellow offi cers who do not meet these 
standards. 52    

 Police Integrity 

 Going beyond the traditional avenues of controlling police misconduct, perhaps a 
more comprehensive and effective approach is the enhancement of police integrity. 
 Police integrity  involves exercising powers and using discretion according to the 
highest standards of competence, fairness, and honesty. Until recently, the adminis-
trative view of police integrity was to see it as refl ective of the moral virtues of 
individual police offi cers. 53  Within this context, agencies fought police corruption 
and violence by carefully screening applicants for police positions, pursuing defective 
offi cers aggressively through internal policing, and removing them from their posi-
tions. And while no one questions the value of these efforts, it focuses on the “bad 
apple” theory of police misconduct, which has been recognized as inadequate. What 
has begun to replace that theory is a recognition that enhancing police integrity is 
an organizational and administrative responsibility that goes well beyond removing 
the “bad apples” from the force. This approach stresses the importance of a variety 
of efforts, including (1) organizational rulemaking; (2) detecting, investigating and 
disciplining rule violations; and (3) circumscribing “The Code,” a term that will be 
described shortly.  

 Organizational Rulemaking   Every police agency has rules, but because 
of the decentralization of police departments in the United States, the rules gov-
erning what behaviors are permitted and forbidden differ from jurisdiction to 
jurisdiction. This is especially the case with regard to such marginally corrupt 
practices as accepting free meals, small gifts, discounts from merchants, and off-
duty employment. Moreover, while the offi cial agency policy may prohibit these 
behaviors, the unoffi cial policy often ignores such behaviors provided they are 
limited and are done discreetly. Yet the obligations of organizational rulemaking 
are to create policies, to make offi cers fully aware of them, and to communicate 
the agency’s rationale for them.   

 Detecting, Investigating, and Disciplining Rule Violations   Police 
administrators should strive for developing an occupational culture in their agen-
cies that supports disciplining offi cers who violate established standards of 
integrity. A wide range of activities can be established in support of this goal, 
including inspections, internal and external reviews, audits, and the disciplining 
of offending police.   

 Circumscribing “The Code”   It has been called many things—The “Code of 
Silence,” the “Blue Curtain,” the “Blue Wall of Silence,” or more simply,  “The 
Code”— the informal prohibition in the occupational culture of policing against 
reporting the misconduct of other offi cers. The Code likely exists in every police 
agency, and weakening the bonds of loyalty that support its existence is diffi cult, but 
possible nevertheless when administrators discipline those who violate the rights and 
privileges of their positions (see  Exhibit 9.5 ). 

Trend in Views of Police Ethics

Those rating the honesty and ethical 

standards of the police as “very high” 

or “high”:

 1985 47%

 1990 49

 1994 46

 1997 49

 2000 49

 2004 60

 2007 66

Source: BJS Sourcebook; the Gallup Organization.

Views of Police Brutality

In some places in the nation, there 

have been charges of police brutality. 

Do you think there is any police 

brutality in your area?

 Yes No

 TOTAL 35% 60%

 Whites 33 62

 Blacks 45 46

 Other 43 56

 Large city 59 36

 Medium city 40 55

 Suburb 33 59

 Small town 24 74

 Rural 20 74

Note: “No opinion” answers were not listed.

Source: Gallup Poll.
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Victims & Justice EXHIBIT 9.5

Police Integrity and the “Blue Wall of Silence”

Prosecutors investigating allegations of police misconduct are aware 

that a code of silence exists in the majority of police departments in 

the United States. This code of silence holds that a police offi cer must 

not provide adverse information against fellow offi cers, no matter 

what they have been accused of. Repercussions for breaking the code 

include ostracism, threats, and the fear that offi cers will not “back up” 

or protect those who break the code. One NYPD offi cer, for example, 

on trial for both corruption and brutality, testifi ed that he never feared 

that another offi cer would turn him in, because:

Cops don’t tell on cops. If a cop decided to tell on me, his career is ruined. He’s 

going to be labeled as a rat.

Another offi cer added:

You fi rst learn of the code in the Police Academy, with instructors telling you 

to never be a “rat.” See, we’re all blue. We have to protect each other no 

matter what.

 In New York City, the assault on Haitian immigrant Abner Louima 

proved to test the limits of the code. Louima was arrested in Brooklyn on 

August 9, 1997, on a charge of disorderly conduct. He claimed that he 

was then taken to a bathroom at the 70th Precinct, sodomized with 

“something” (either a toilet plunger or broken-off broom handle) by Offi cer 

Justin Volpe, and warned by Volpe that “if you tell anyone about this, I’ll 

fi nd you and kill you.” Sometimes later Louima was taken to a local hos-

pital for surgery—his bladder and small intestine had been punctured.

 The Louima case served to be a powerful example of how police 

react to misconduct in their ranks. But in this instance the event was 

so sadistic that it tested, and ultimately broke, the “blue wall of si-

lence.” NYPD offi cers testifi ed that after the assault Volpe pranced 

around the precinct house with a blood-and-feces-stained stick, invit-

ing other offi cers to examine it, and boasted that “I took a man down 

tonight.” In the face of the evidence against him, Offi cer Volpe eventu-

ally pleaded guilty in federal court to charges of torturing Louima, and 

was sentenced to a 30-year prison term.

 But did the Louima/Volpe case really break the code of silence? 

Most observers say “no,” because Volpe himself refused to name all of 

the other offi cers who took part in the assault, and those who testifi ed 

against Volpe took weeks to come forward, and likely did so then only 

because of the pressure of a highly publicized investigation.

 Although the case against Justin Volpe was the most visible and 

sadistic in recent years, this should not suggest that the “blue wall” is 

limited to the NYPD, or that the code is something restricted just to 

patrol offi cers. During the latter half of the 1990s, Human Rights Watch 

conducted a lengthy and intensive investigation of police abuse in 14 

U.S. cities: Atlanta, Boston, Chicago, Detroit, Indianapolis, Los Ange-

les, Minneapolis, New Orleans, New York, Philadelphia, Portland, 

Providence, San Francisco, and Washington, D.C. The Human Rights 

Watch report concluded:

In all the cities we examined, and particularly in those like Philadelphia and New 

Orleans where police abuse and corruption have been visibly rampant, the code 

of silence is not limited to street offi cers who witness abuses and fail to report 

them, or who lie when asked about reported incidents. In these cases, respon-

sibility for the “blue wall of silence:” extends to supervisors and ultimately po-

lice commissioners and chiefs. Furthermore, local district attorneys, when they 

prosecute criminal suspects based on offi cers’ patently fabricated justifi cations 

of searches or suspects’ injuries, and who continue to cooperate with offi cers 

who commit human rights abuses rather than attempt to prosecute them on 

criminal charges, join in complicity.

Sources: Human Rights Watch, Shielded from Justice: Police Brutality and Accountability 

in the United States (Washington, DC: Human Rights Watch, 1998); Newsweek, June 7, 
1999, 42; New York Daily News Online, May 26, 1999, “Volpe Admits Louima Attack;” 
The New York Times, December 14, 1999, A1, B5.

■ CRITICAL

THINKING IN CRIMINAL JUSTICE

“Zero Tolerance” and Police Shootings

In February 1999, an unarmed street peddler—22-year-old Amadou Diallo—was shot to 

death by four white NYPD plainclothes police offi cers. Diallo, an African immigrant with no 

criminal record, was killed outside his apartment in the Bronx during the offi cers’ investiga-

tion of a serial rapist in the area. The offi cers were part of the NYPD Street Crime Unit, a 

special task force established as part of New York’s “zero-tolerance” crime policy. The 

killing of Amadou Diallo occurred not too long after Haitian immigrant Abner Louima was 

assaulted and sodomized by NYPD offi cer Justin Volpe.

 These incidents, it is claimed, are symptomatic of a police force that routinely 

shoots, or otherwise abuses, suspects who are not white. Moreover, the NYPD has 

become the focus of a debate of global importance: is it possible to successfully police 
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a large, modern, democratic city? Think critically about this question, and examine some 

of the issues. Is the NYPD out of control? Are African American suspects, or suspects 

in general, the victims of an inordinate number of police shootings? Read the press 

reports. Look up the fi gures. Do the math. Analyze the policies. What are your critical 

thoughts?

 Shifting back to the killing of Amadou Diallo, what really happened? Was it a case of 

police brutality, a racially motivated police execution, or just a tragic accident precipitated 

by a group of overzealous, trigger-happy offi cers?

 In the months that followed the Diallo killing, the majority of New Yorkers felt that 

the killing was neither racial nor intentional. Most observers agreed, however, that blacks 

were far more likely than whites to suffer at the hands of the police. Although the four 

offi cers were indicted for second-degree murder, even antipolice activists conceded that 

it had not been a deliberate killing. In 2000, all four were acquitted of the charges by a 

multiracial jury. What actually happened, however, may never be fully understood. In all 

likelihood, the offi cers said something to Diallo, he moved in a manner that they inter-

preted as threatening, someone shouted “gun,” the offi cers started fi ring, and they may 

have mistaken their own ricocheting bullets as return fi re. In all, 41 shots were fi red, 

and 19 hit Diallo. It may have been hysteria, similar to the kind seen in wartime—nervous 

soldiers are tramping through the jungle, a sound is heard, something moves, and every-

one shoots.

 What were the underlying causes of the incident? For one thing, there is New York 

City’s zero-tolerance crime policy, which holds that no crime—not the breaking of a 

window, not the theft of a pack of cigarettes, not the jumping of a subway turnstile, 

nothing—is too insignifi cant to capture the swift, decisive attention of the police. But one 

of the problems is that the policy can trample on individual rights. During 1997 and 1998, 

before the Diallo killing, offi cers in the Street Crime Unit frisked more than 45,000 people 

thought to be carrying guns but arrested just under 10,000. One result was that a lot of 

guns were taken off the street, but another result was that tens of thousands of citizens 

were mistakenly detained.

 A second problem is the manner in which zero tolerance is applied. Black leaders 

and civil libertarians point out that when police put emphasis on aggressive prevention 

strategies, they must rely on intuition and hunches. In doing so, offi cers invariably lean 

on broad profi les in stopping and interrogating possible criminals. Those profi les are often 

based on prejudices, and the people most likely to be stopped are members of minority 

groups.

 A third problem is police training, not only in the areas of police-community relations, 

the Constitution, and civil rights but on “search and seizure” issues as well.

 The claim that the NYPD has become more trigger-happy in recent years does not 

stand up to serious examination. With a force of 37,000 offi cers in 2007, 10 people were 

killed by police. In 1990 the toll was 41, and in 1993 it was 23.54 By contemporary stan-

dards in the United States, 10 police killings is a low fi gure. More people were killed by 

the Prince George’s County, Maryland, force of 1,400 offi cers than in all of New York City. 

In fact, among the largest city and county police departments for the period 1990–2000, 

Prince George’s County ranked fi rst in the number of both fatal shootings per 1,000 sworn 

offi cers and fatal shootings per 10,000 arrests.55

 Although the NYPD has one of the lowest rates of police shootings in the United 

States, the shooting of even 14 citizens in 2003 suggests that it is still too high and that 

a good, hard look at zero-tolerance policing initiatives is long overdue.56

 In the fi nal analysis, there is no confl ict between good crime control and respect 

for people’s rights, but maintaining order under the rule of law is diffi cult to apply in 

practice.

■
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    ■           SUMMARY  

 Police misconduct falls primarily into two areas: corruption and the excessive use of 
violence. Police corruption refl ects illegal activities for economic gain, including pay-
ment for services that police are sworn to do as part of their law enforcement role. 
Police violence, in the forms of brutality and the misuse of deadly force, involves 
the wrongful use of police power. 
  Police corruption can occur in many ways, but observers and researchers in the 
fi eld of police behavior agree that it is most manifest in nine specifi c areas: meals 
and services, kickbacks, opportunistic theft, planned theft, shakedowns, protection, 
case fi xing, private security, and patronage. Policing is rich in opportunities for 
corruption—more so than most, if not all, other occupations. 
  Three major theories that attempt to explain the persistence of police corrup-
tion have gained considerable attention—the society-at-large explanation, the 
structural account, and the rotten-apple analogy. The society-at-large theory has 
attempted to locate the incidence of corruption among offi cers within a larger 
frame of relationships with citizens—specifi cally, those relations that involve the 
acceptance of gifts and gratuities for service and the waiver of minor traffi c fi nes. 
The structural explanation can be seen as an extension of the society-at-large 
hypothesis. In this view, offi cers develop a cynical attitude when they begin to 
realize that dishonesty and criminal behaviors are not limited to lawbreaking cit-
izens but are also found among those considered upstanding citizens, including 
offi cers in their own departments. Lastly, the rotten-apple theory asserts that cor-
ruption occurs among a few bad offi cers in an otherwise honest department. In 
this view, criminal behavior among offi cers is the result of a breakdown of moral-
ity among certain offi cers that has the potential to spread like a contagion through 
the rest of the department. 
  Police violence has been relatively visible throughout American history but has 
received much attention in recent years by the U.S. Supreme Court and the Kerner 
Commission. Studies have shown that police violence occurs most often when peo-
ple show disrespect for offi cers, when police encounter certain types of offenders, 
and when police try to coerce confessions. 
  In the past, police brutality was considered to be a practice limited to a few 
sadistic offi cers. More recent commentaries suggest that while it is not particularly 
widespread, it appears to be an unfortunate consequence of departmental norms of 
conduct and the police role. Specifi cally, the dangerous and often controversial role 
of police offi cers can contribute to the police “working personality” that involves a 
variety of performance-related pressures, elements of authoritarianism, pervasive 
suspicion, racism, hostility, insecurity, and cynicism. Also related is the “watchman’s 
style” of policing, which tends to be most prevalent in departments that are located 
within disproportionately poor, minority communities. Police violence also includes 
the improper use of deadly force—a “shoot-to-kill” doctrine based on common law 
principles that persist in a few law enforcement agencies. 
  Attempts to control police misconduct of all varieties have emanated from the 
legislature, from civilian review boards, and from police agencies themselves. Per-
haps the most effective method is police professionalism, which views brutality as 
incompetent policing and corruption as beneath the dignity of effective law 
enforcement agents.   

 ■ KEY TERMS   

  civilian review boards (253)    
  “The Code” (256)    
  police brutality (244)    

  police corruption (237)    
  police integrity (256)    
  “police presence” (237)    

  police professionalism (256)    
   Tennessee  v.  Garner  (247)       
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 ■ ISSUES FOR DISCUSSION   
  1.   In what ways can civilian review boards be improved to increase 

their effectiveness in controlling and sanctioning police corrup-
tion and brutality?  

  2.   Do you think that providing police with “goodwill” services con-
tributes to corruption? Why or why not?  

  3.   How has the war on drugs contributed to police corruption?  
  4.   Is the problem of brutality so much a part of the police role that 

it can never be routed out? Why or why not?  

  5.   In your community, what do you feel would be the best combi-
nation of activities for controlling police corruption?  

  6.   Do you feel that corruption is more or less widespread in the ranks 
of policing than in other occupations and professions? Why?  

  7.   What kinds of police misconduct have you observed? In each 
case, were they offi cer-initiated or citizen-initiated?  

  8.   Do you think that legalizing drugs would reduce police 
corruption?     
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PART THREE
The Courts

Justice is the great interest of man on earth. –Daniel 

Webster. Injustice is relatively easy to bear; what stings 

is justice. –H. L. Mencken. Everyone loves justice in 

the affairs of others. –Italian Proverb. Felonies worry 

you to death; misdemeanors work you to death. –Los 

Angeles Public Defender. The task of the trial 

court is to reconstruct the past from what are at best second-

hand reports of the facts. –Jerome Frank, U.S. 

Court of Appeals Judge. I’m not kidding. Capital 

punishment may not be much of a deterrent against murder, 

but the sight of a few corpses swinging from a scaffold 

might work with drug dealers. –Newsweek 

Columnist James J. Kilpatrick.
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CHAPTER 10
   The Structure 
of American Courts 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What is the meaning of “court jurisdiction”? 

    2 What occurs at each level of the state and 

federal court systems? 

    3 What are the problems of the lower courts? 

    4 How are the federal courts organized? 

    5 What was the signifi cance of  Marbury  v. 

 Madison ? 

    6 How does the U.S. Supreme Court select its 

cases? 

    7 What are the functions of the U.S. Supreme 

Court? 

    8 What are “nontraditional courts”?   

263



264 part 3 the courts

     T
 here are many types of courts in the United States. It will soon become 

clear that the variety is almost endless, as can be seen in the following 

exchange: 

   Citizen:   Where’s the courthouse? 

  Police offi cer:   Which one? 

  Citizen:   The criminal court, please. 

  Police offi cer:   Which one? 

  Citizen:   Huh? 

  Police offi cer:    There’s the police court, county court, circuit court, trial court, 

superior court, and appeals court! 

  Citizen:   The trial court, I guess. 

  Police offi cer:   Which one?   

 The Evolution of U.S. Courts  
 As America evolved into a nation, the court emerged as an integral part of life in 
most communities. It was at the local courthouse that celebrations were held and 
emergencies brought to the attention of the populace. Courthouses served as muster-
ing places during the War of Independence and the Civil War, and victories and 
reverses were announced in broadsheets posted on their doors. They also served as 
meeting places—for religious services, dances, and town council assemblies—as well 
as fulfi lling their primary function, the dispensation of justice. And courthouses were 
places for exchanging news and meeting old friends. 

  Corn can’t expect justice from a court 
composed of chickens.   

 —african proverb    

  Corn can’t expect justice from a court 
composed of chickens.   

 —african proverb    

on the spot in full public view, after which 

they were released with a summons to 

appear in court the following morning. For 

students who failed to appear, local law 

enforcement offi cers immediately tracked 

them down, armed with a warrant for their 

arrest. Most made every effort to comply 

with their court date, evidenced by in-

stances in which many defendants 

passed out or vomited during the proceed-

ings. Ultimately, students could contest the 

charges, pay a $215 fi ne, or suit up in an 

orange jail work vest for a day of trash de-

tail. Most students chose the last option, 

and as a result, hundreds of tons of 

garbage were cleared from the beaches 

and roadsides (debris usually originally dis-

carded by students).

 How effective is a nontraditional court like 

this? Do you think students take it seriously? 

Is it a real court? Are there other kinds of 

nontraditional courts? What other kinds of 

courts are there and what types of justice do 

they serve? How is the court system in the 

United States organized?

traveling to a sunny destination for fun, re-

laxation, and the consumption of copious 

amounts of alcohol to an extent that often 

gets out of hand. Panama City Beach is a 

popular location, but the police in this 

Florida community quickly became over-

whelmed every year with disruptive 

students—men urinating in the streets, 

women baring their breasts in public 

places, and intoxicated members of both 

genders, often underage, behaving in a 

disorderly manner. To process the scores of 

students being arrested every day and 

night, city offi cials experimented with the 

concept of a “spring break court.”1

 The spring break court operated during 

the six-week period every year from early 

March to mid-April when up to half a million 

college students descended upon the area. 

Anywhere between 100 and 150 students 

were being arrested on any given night for 

infractions ranging from nudity to disorderly 

conduct, and, not surprisingly, the majority 

involved excessive drinking. Students were 

handcuffed, fi ngerprinted, and photographed 

College students partying during spring 
break in Panama City, Florida.

Spring Break Courts

PANAMA CITY BEACH, FL—Spring 

break for college students means 
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        In matters of law, the procedure was clear and simple. The courthouse stood at 
the center of town. There, the justice of the peace decided on all aspects of civil 
disputes and minor criminal transgressions. With the more serious issues of crime, 
law, and justice, the procedure—at least in its outward aspects—was just as clear. 
Once each month, on “court day,” a judge would visit the community and dispose 
of these weightier matters. 
    As towns became cities, the procedures became somewhat less simple. Because 
there were more people, and hence more problems, there were more courts. For civil 
matters, there were counterparts of the rural justices of the peace; for less serious 
criminal affairs, there were police and magistrate’s courts; and for serious problems 
of law and order, there was a more permanent higher court. 2  
    As the nation grew more populous and more mature, so too did its system of 
courts. By the late nineteenth century, American courts refl ected a bewildering 
mosaic of names, types, structures, and functions. The old courthouse still stood; the 
rural justices of the peace and the urban magistrates still decided on certain matters 
of law; and the county courts, night courts, and higher courts still operated. But 
along with these one could also fi nd mayor’s courts, municipal courts, probate courts, 
chancery courts, superior courts, and various levels of appeals and supreme courts. 
Some town and county courts were consolidated into circuits and districts; numerous 
areas had general sessions and special sessions courts; and legal practitioners spoke 
in terms of appeals courts and trial courts, higher courts and lower courts, superior 
courts and inferior courts. Over all was a  dual court system  that had evolved 
throughout America after the signing of the Declaration of Independence—at the 
state level and at the federal level. Without question, fi nding “the courthouse,” or at 
least the  right  courthouse, had become a perplexing problem. 
    Today, the situation is no less knotty, even when one does not include courts 
that handle only civil matters. In fact, the court system has become even more 
intricate. The purpose of this chapter is to unravel these complexities of American 
court confi guration and analyze the roles of the various types of courts. 

            State Courts  
 Two key characteristics of state court systems are that no two are exactly alike and 
that the names of the various courts vary widely regardless of their functions. For 
example, all states have major trial courts devoted to criminal cases. In Ohio and 
Pennsylvania, these are called courts of common pleas; in California, they are known 
as superior courts; in New York, they are supreme courts—a designation that is typi-
cally used elsewhere for appeals courts. Moreover, while Michigan’s major trial courts 
are called circuit courts, within the city of Detroit they are called recorder’s courts. 

 I woke up one morning and all of my 
stuff had been stolen . . . and replaced 
by exact duplicates.  

  — comedian   steven   wright    

 I woke up one morning and all of my 
stuff had been stolen . . . and replaced 
by exact duplicates.  

  — comedian   steven   wright    

An early American courthouse in Waxahachie, Texas.
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  State Court Infrastructure 

 The many names, functions, and types of state court structures have resulted from 
the fact that each state is a sovereign government insofar as the enactment of a penal 
code and the setting up of enforcement machinery are concerned. Thus, in each of 
the 50 jurisdictions, the court systems developed differently—sometimes in an 
unplanned, sporadic way—generally guided by different cultural traditions, demo-
graphic pressures, legal and political philosophies, and needs for justice administra-
tion. Yet, despite this apparent confusion, there is a clear-cut structure within all the 
state court systems. State judiciaries are divided into three, four, or sometimes fi ve 
tiers, each with separate functions and jurisdictions. 
    As outlined in  Exhibit 10.1 , the courts of last resort are at the uppermost level, 
occupying the highest rung of the judicial ladder. These are the appeals courts. All 
states have a court of last resort, but depending on the jurisdiction, the specifi c name 
varies—supreme court, supreme court of appeals, or perhaps simply court of appeals. 
In addition, in some states, including Texas and Oklahoma, there are two courts of 
last resort, one for criminal cases and one for all others. 
    Immediately below the courts of last resort in more than half the states are the 
intermediate appellate courts. Located primarily in the more populous states, these 
courts have been structured to relieve the caseload burden on the highest courts. 
Like the highest courts, they are known by various names; often the names are 
similar to those of the courts above them in the hierarchy (appeals courts), as well 
as below them (superior courts). 

EXHIBIT 10.1 LAW & CRIMINAL JUSTICE

State and Federal Court Structure
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United States
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    The major trial courts are the courts of general jurisdiction, where felony cases 
are heard. All states have various combinations of these, and depending on the locale, 
they might be called superior, circuit, district, or some other designation. 
    The lower courts, often referred to as inferior, misdemeanor, minor, or courts 
of limited jurisdiction, exist in numerous combinations in every state. Variously 
named county, magistrate, police, municipal, justice of the peace, or justice courts, as 
well as dozens of other designations, they are the entry point for most defendants 
and the only level at which infractions and most misdemeanors are processed. 

   Levels of Jurisdiction in State Courts 

 The  jurisdiction  of each court varies by geography, subject matter, and hierarchy. 
Courts are authorized to hear and decide disputes arising within specifi c political 
boundaries—a city, borough, township, county, or group of counties. In addition, 
some courts are limited to specifi c matters—for example, misdemeanors or civil 
actions versus all other types of cases. There are family courts that decide on juvenile 
and domestic relations matters, probate courts whose jurisdiction is limited to the 
handling of wills and the administration of estates, and many others. Jurisdiction 
can also be viewed as limited, general, and appellate, as follows:  

  1.    Courts of limited jurisdiction,  the lower courts, do not have powers that extend 
to the overall administration of justice; they do not try felony cases; and they 
do not possess appellate authority.  

  2.    Courts of general jurisdiction,  the major trial courts, have the power and author-
ity to try and decide any case, including appeals from a lower court.  

  3.    Courts of appellate jurisdiction,  the appeals courts, are limited in their jurisdiction 
to matters of appeal from lower courts and trial courts.   

    Court systems may be simple or complex in their organizational structure. 
The Florida court system has a simple four-tier structure (see  Exhibit 10.2 ). The 
county courts are the courts of limited jurisdiction and the circuit courts have 
general jurisdiction. The supreme court and the district courts of appeal are two 
levels of appellate jurisdiction. This structure can be contrasted with that of the 
New York State court system, which also has four tiers (refer again to  Exhibit 
10.2 ). The two lowermost levels are the courts of limited jurisdiction, which are 
geographically separate and have different functions. The supreme courts are the 
courts of general jurisdiction, and the upper courts, like those of Florida, are the 
appellate courts. 
    In the pages that follow, each level of the state court system is examined in 
more detail. The greatest amount of discussion will be about the lower courts, for 
it is there that most defendants begin judicial processing. The chief function of the 
trial court—the criminal trial—is addressed in Chapter 12. 

       Courts of Limited Jurisdiction 

 The  courts of limited jurisdiction,  or  lower courts —more than 13,000 across the 
nation—are the entry point for criminal judicial processing. They handle minor 
criminal offenses such as prostitution, drunkenness, petty larceny, disorderly conduct, 
and violations of traffi c laws and city and county ordinances. In addition, courts of 
limited jurisdiction hear most civil cases and conduct inquests. For defendants 
charged with felonies, the lower courts have the authority to hold initial appearances 
and preliminary hearings and to make bail decisions. 
    In matters involving minor violations, the lower court conducts all aspects of 
the judicial process, from initial appearance to sentencing. Given the large number 
of felony cases that are initially processed in this part of the state court structure, 
the lower courts ultimately deal, in one way or another, with more than 90 percent 
of all criminal cases. 

  The lower criminal courts represent a 
stepchild of the American judicial 
system. 

   — h.   ted   rubin     

  The lower criminal courts represent a 
stepchild of the American judicial 
system. 

   — h.   ted   rubin     
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    Historically, the lower courts have been the most signifi cant, yet typically the 
most neglected, of all the courts. The signifi cance of these courts lies not only in 
the sheer number of defendants who pass through them but also in their jurisdiction 
over many of the offenses that represent the initial stage of an individual’s criminal 
career. As pointed out some decades ago by the President’s Commission on Law 
Enforcement and Administration of Justice, most convicted felons have prior mis-
demeanor convictions, and although the likelihood of diverting an offender from a 
career in crime is greatest at the time of his or her fi rst brush with the law, the lower 
courts do not deal effectively with those who come before them. 3  Little has changed 
since the observation made by the President’s Commission. 

© The New Yorker Collection 1987 Arnie Levin from CartoonBank.com. All Rights Reserved.

EXHIBIT 10.2 LAW & CRIMINAL JUSTICE

Organization of the Florida Court System (left); Organization of the New York State Court System (right)
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    In an address to the members of the New York Bar Association in 1919, 
Supreme Court Justice Charles Evans Hughes commented on the proper role of the 
lower courts:

  The Supreme Court of the United States and the Court of Appeals will take care of 
themselves. Look after the courts of the poor, who stand most in the need of justice. 
The security of the Republic will be found in the treatment of the poor and the ignorant; 
in indifference to their misery and helplessness lies disaster. 4    

   Although Justice Hughes might have been better advised to make his reference not 
only to the poor but also to the millions of others who pass through the lower courts 
each year, his point was well intentioned and unquestionably correct. But in the 
decades that followed, there were few changes in the lower courts. 
    In the 1970s, the National Advisory Commission on Criminal Justice Standards 
and Goals echoed Hughes’s impressions and outlined the three major problems that 
continued to plague the lower courts: (1) neglect by bar associations, higher courts, 
and governmental agencies; (2) the volume and nature of their caseloads; and (3) the 
 trial   de novo  system, the system of new trials, that is, appeals from lower courts to a 
court of general jurisdiction. 5  By the 2000s, little had changed with respect to the 
operations of the lower courts. 6  However, there are some differences in the nature of 
these problems as they affect rural and urban courts. 

      Justice of the Peace Courts   Justice of the peace courts, which are similar to 
alderman’s and mayor’s courts, developed at a time when a lack of effective trans-
portation and communication tended to isolate small communities. The  justice of 
the peace  generally was not required to be an attorney and was best known as the 
person who performed marriages. The justice was either appointed or elected and 
usually had strong ties to the community. He or she heard cases involving viola-
tions of local ordinances, issued search and arrest warrants, set bail, arraigned 
defendants, and processed civil cases involving limited dollar amounts. 7  For a 
glimpse at the antics of a justice of the peace in the early American frontier, see 
 Exhibit 10.3 . 
  The problems with this judicial system were, and in some places still are, numer-
ous. First, not only did justices of the peace, referred to as “JPs,” have minimal legal 
training, but their “courtrooms” were often located where they worked—in saloons, 
fi lling stations, or other unusual settings. Second, methods of compensation were 
problematic. In some jurisdictions, the JP was compensated with a portion of the 
court costs paid by convicted defendants. Thus, it was in the justice’s interest to 
convict as many people as possible. 
  In recent years, justice of the peace courts have been eliminated in some states 
and downgraded in others. However, some of the original diffi culties still persist. 
For example, in 1927, in  Tumey  v.  Ohio,  the Supreme Court declared that the prac-
tice of compensating JPs from court costs paid by defendants only when they were 
convicted was unconstitutional; 8  nevertheless, this practice has persisted. Moreover, 
as recently as 1977 the U.S. Supreme Court invalidated a Georgia law that provided 
JPs with a fee for each search warrant they issued to the police. 9  
  Low levels of legal training among magistrates and justices of the peace and the 
unusual nature of their court settings still endure in several jurisdictions. Indeed, in 
many areas formal legal training is not considered a prerequisite for dispensing jus-
tice. The Louisiana constitution provides that “justices of the peace shall be of good 
moral character, freeholders and qualifi ed electors, able to read and write the English 
language correctly, and shall possess such other qualifi cations as may be prescribed 
by law.” 10  By contrast, a few jurisdictions have upgraded their systems dramatically. 
In South Carolina, for example, 30 years ago some JPs allegedly had only a high 
school education, and some had never opened a law book. 11  Currently, although 
magistrates still are not required to hold college or law degrees, they must pass a 
qualifying exam, attend a Magistrate Certifi cation Program, and complete 12 hours 
of judicial legal training each year. 12  

Distribution of Cases Filed 

in Courts of General and 

Limited Jurisdiction

Source: Bureau of Justice Statistics.

Juvenile
1%

Civil
16%

Traffic
70%

Criminal
14%
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  The conditions that led to the development and growth of justice of the peace 
courts no longer exist. Modern means of transportation and communication have 
eliminated the total isolation of even the most remote rural outposts. But as long as 
JPs can convince the electorate and legislature that their closeness to the community 
and its interests is advantageous, the justice of the peace court will continue to exist. 
JP courts persist, for example, throughout Delaware, not only in rural areas but also 
in the densely populated metropolitan county of New Castle. 
  Alternatives to the JP courts in rural areas are the county courts and their vari-
ants, which lack the more negative characteristics of the justice of the peace system. 
As lower courts, they handle minor offenses, civil issues, and the pretrial aspects of 
felony processing. County justices usually have at least some legal training; the 
dispensing of justice occurs in more formal courts of law staffed by judges, clerks, 
and other personnel on state or county payrolls; and judges are paid salaries rather 
than fees for service.   

 Municipal Courts   The urban counterpart of the justice of the peace and county 
courts are municipal courts, also called  magistrate’s courts.  In jurisdictions where the 
judicial system has formally separated the processing of criminal and civil cases, these 
lower courts may be known as  criminal courts  or  police courts.  

EXHIBIT 10.3 historical perspecti ves on crime and justice
Justice of the Peace Roy Bean and the Law West of the Pecos

In history and folklore, Judge Roy Bean of the West Texas frontier is a 

familiar character. Books have been written about him, and the 1972 

Warner Brothers production The Life and Times of Judge Roy Bean 

cast actor Paul Newman as the colorful seat of the rural bench. Al-

though Bean was hardly a Paul Newman look-alike, he was a carica-

ture and exaggeration of everything that could possibly be wrong with 

a rural magistrate, and his methods of distributing justice were indeed 

a satirical rendition of the justice of the peace court.

 Born in the hills of Mason County, Kentucky, in 1825, Roy Bean’s 

early life hardly refl ected the qualities and experiences one would 

hope to fi nd in a person charged with making decisions in the cause of 

justice. In 1847 he shot a man in a barroom brawl; several years later, 

he killed a Mexican army offi cer in a gun duel over a woman, after 

which he was hanged (but survived); during the Civil War he operated 

with Confederate irregulars, and following the war he was a blockade 

runner in San Antonio.

 Bean’s career in frontier justice began in 1882 when he drifted across 

the Pecos River into West Texas, dispensing whiskey from a tent. First at 

a place called Eagle’s Nest on the Rio Grande, and later beside a railroad 

bed that ran through Dead Man’s Canyon just north of the Mexican bor-

der, he plied his trade as a saloon keeper. His saloon was called the 

“Jersey Lily,” and the spot was Langtry, Texas—both named after ac-

tress Lillie Langtry, whom Bean idolized but had never met.

 The records of Pecos County, Texas, document that Roy Bean was 

appointed justice of the peace on August 2, 1882, by the County Com-

missioner’s Court and that he fully qualifi ed for the position by submit-

ting a $1,000 bond on December 6, 1882.

 As a rural magistrate, he dispensed both justice and beer from the 

same bar, frequently interrupting his court to serve liquor. He knew 

little of law and criminal procedure, and his methods of handling 

cases were often bizarre. Once he reportedly fi ned a dead man $40 

for carrying a concealed weapon; on another occasion, he threatened 

to hang a lawyer for using profanity in the courtroom (the attorney 

had stated that he planned to habeas corpus his client). And in one 

memorable trial Judge Bean freed a man accused of murdering a 

Chinese railroad worker because he could not fi nd any law that made 

it a crime “to kill a Chinaman.”

 Bean’s antics became so widely known that passengers traveling 

through Langtry often stopped to look at the “Law West of the 

Pecos,” as Judge Bean called himself. These visits sparked more 

tales, which encouraged Bean to hand down more of his infamous 

Judge Roy Bean holds court in Langtry, Texas. The building functioned 

as both a courthouse and a saloon.
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  The functions of municipal courts are the same as those of county courts, and 
many of the problems are similar. But municipal courts have the added problems of 
large caseloads and assembly-line justice. In the face of heavy workloads, some magis-
trates exercise wide discretion—for instance, by ordering certain cases dismissed or by 
abbreviating the law. In addition, in cases involving lesser offenses such as prostitution, 
drunkenness, and loitering, groups of defendants are sometimes processed en masse. 
  During the early 1920s, legal scholars Roscoe Pound and Felix Frankfurter 
participated in an analysis of criminal justice administration in the city of Cleveland, 
sponsored by The Cleveland Foundation. Their report included a scathing denun-
ciation of that midwestern city’s municipal court, noting that it was devoid of any 
quality and commenting that it was not unlike an early-nineteenth-century police 
court. 13  Some 50 years later, H. Ted Rubin, a former judge, returned to the Cleve-
land Municipal Court and described it as follows:

  The courtroom is well worn, crowded, and noisy. Row on row of benches are peopled with 
defendants out on bail, witnesses, friends and relatives of defendants, attorneys, social service 
personnel, and others. Most attorneys sit at the several counsel tables at the front of the 
room. The judge is fl anked by a representative of the clerk’s offi ce to his right and two police 
offi cers. To his left is his bailiff. An assistant police prosecutor is present on one end of the 
judge’s bench, an assistant county prosecutor on the other. A stenotype reporter . . . sits 

“decisions.” In fact, he spent much of his time working on the diffu-

sion of his own legend.

 But the “Law West of the Pecos” was anything but just, for Bean 

was ignorant, biased, racist, and corrupt. He allowed his jurors (when 

he had them) to drink profusely before considering a verdict; he pock-

eted most of the fi nes he collected; he confi scated money and prop-

erty from bodies brought to him in his role as coroner; he stuffed ballot 

boxes to ensure his reelection; and although he could hang a horse 

thief without batting an eye, when his friends were accused of murder, 

leniency always prevailed.

 Besides his involvement—or lack of involvement—with law and 

order, Roy Bean spent much of his time worshipping Lillie Langtry. 

As legend tells it, his most precious moment came in the spring of 

1888, when the woman whose tattered picture he carried in his 

pocket played in San Antonio. Free of alcoholic fumes and in a front-

row seat, Bean watched the woman who had tortured his mind for 

years. But no one would introduce him to her, and sadly he returned 

to Langtry and his “Jersey Lily,” thinking only of a love he could 

never have.

 For the next eight years he continued his antics in frontier justice, 

until he fi nally overstepped his bounds. In 1896, after a count of votes 

cast for Bean proved their number to be well in excess of the Langtry 

population, he was removed from the bench. For the next seven years, 

until his death in 1903, Bean continued as a saloon keeper, having 

failed to achieve his lifelong dream of meeting Miss Langtry. Ironically, 

only months after his death, she visited his saloon while on a tour 

through Texas. The Langtry townspeople gave Bean’s revolver to Lillie, 

and she kept it until her own death in 1929. Today, Roy Bean’s “Jersey 

Lily” still stands, and Langtry remains a small town in Texas with a 

population of some 75 persons.

Sources: Horace Bell, On the Old West Coast (New York: William Morrow, 1930); 
C.L.Sonnischen, Roy Bean: Law West of the Pecos (Old Greenwich, CT: Devin-Adair, 1943).

Actress Lillie Langtry

Too often, when our citizens seek a dig-
nifi ed place of deliberation in which to 
resolve their controversies, they fi nd 
instead aesthetic revulsion. They bear 
witness—not to dignity, but to deterio-
ration, not to actual justice delivered, 
but to the perception of justice denied 
or, worse, justice degraded.

—sol wachtler, 

former chief judge, 

new york state
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along the bar in front of the judge immediately next to the defendants and counsel who 
appear. The arraignments, hearings, and conferences which occur at the bench are largely 
inaudible beyond the second or third row of the spectator gallery. Witnesses generally testify 
from standing positions off to the side of the judge. There is little dignity to the setting. 
Jailed defendants are brought in and out from a door behind the judge and off to his right. 
People leaving the courtroom go out a door in the front of the room and off to the judge’s 
left, where outside noise enters the courtroom as the door opens and closes. 14    

  The situation in Cleveland might be considered mild when compared with that 
in New York City (see  Exhibit 10.4 ). 

        Major Trial Courts 

 The major  trial courts,  or  courts of general jurisdiction,  are authorized to try  all  
criminal and civil cases. Such courts, of which there are more than 3,000 across the 
nation, handle about 10 percent of the defendants originally brought before the lower 
courts who are charged with felonies and serious misdemeanors (the balance having 
been disposed of at the lower-court level). 

Felony Defendants in Urban 

Areas, by Arrest Charge

Source: Bureau of Justice Statistics.
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EXHIBIT 10.4 A View from the Field

Court Chaos and the Criminal Justice “Nonsystem” by James A. Inciardi

The criminal court in Brooklyn, New York, is a court of limited jurisdiction 

that handles minor criminal offenses as well as pretrial processing of all 

felony cases. My observations in this court over the past 30 years re-

vealed a chaotic system of justice. On one Monday morning in one 

particular courtroom that dealt almost exclusively with preliminary 

hearings and arraignments of felony cases, the rows of benches were 

packed with hundreds of spectators. Presumably, these were the fami-

lies, friends, and acquaintances of the defendants, together with other 

interested parties, and possibly sight-seers. Although many sat in a 

dignifi ed manner, attempting to follow the proceedings, others con-

versed, ate, slept, played cards, read, or attended to other matters. 

Children played at their mothers’ feet; an artist sketched the posture of 

the magistrate; and a college student studied a physics text.

 The rumble of sound made it impossible to pay attention to the pro-

ceedings. Only those in the fi rst few rows of the courtroom, which were 

reserved for attorneys, could hear the words of the judge, defendant, 

prosecutor, bailiff, and defense. Occasionally the court clerk had to re-

mind the crowd that they were in a court of law and should be quiet.

 Along the aisles, sides, and rear walls of the courtroom were doz-

ens of police, as well as parole and probation offi cers. They com-

plained that the docket was crowded again that day, that their cases 

would not be heard for at least three hours: “There goes another day 

off,” said one police offi cer.

 Just beyond the rail that separated the bench from the spectators 

was a space reserved for the Legal Aid lawyers. It was a long table 

piled high with case materials. Court personnel huddled around the 

table to discuss cases during the proceedings while defendants, par-

ents, spouses, attorneys, police offi cers, and probation and parole of-

fi cers hung over the rail to glance at the materials, plead their cases, 

or elicit information.

 To the left of the magistrate’s bench was a door that led to the 

detention pens where defendants awaited their turn. To the right of 

the bench, within the courtroom, was another holding area, where the 

faces of the accused were grim and their hands cuffed.

 Justice was swift and to the point. A preliminary hearing in a felony 

case took only 10 minutes, or 5, or 2. In one hearing, after the charges 

of robbery, assault, and possession of a deadly weapon had been read, 

the following exchange took place:

Judge:  Do you understand the charges as they have 

been read?

Defendant: Yes, sir.

Judge: How do you plead?

Defendant: Not guilty, sir.

Judge: Is the state’s case ready?

Prosecutor: Yes, your honor.

Judge: Is the defense’s case ready?

Attorney: Yes, your honor.

Judge: Bind him over for trial!

The entire proceeding lasted a total of 27 seconds.

 Things seem to be no different across the East River in the Manhat-

tan Criminal Court, where one juror recently commented: “The dis-

graceful physical conditions just fuel the general malevolence of sitting 

around waiting for something to happen.”*

 Similar styles of criminal processing may be observed in other 

urban courts. The basic problem stems from heavy caseloads, and 

the result is often cursory justice. Defendants may not be granted 

the full range of procedural safeguards, and run the risk of conviction 

and sentence in situations in which constitutional guidelines are not 

fully observed.

*The New York Times, August 2, 2000, A24.
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    Trial courts may be called  circuit, district,  or  superior  courts or have numerous 
other titles. But there are some exceptions. For example, Indiana has both circuit 
courts and superior courts, and in Indianapolis the court is simply called “criminal 
court.” While many county courts may be part of a state’s lower-court system, as 
described earlier, other county courts may actually be circuit or district courts and 
hence are major trial courts. Also, a given county courthouse may often serve as both 
a lower court and a trial court. For example, when several counties are grouped 
together in a  judicial circuit,  it is customary for a judge to hold court in each county 
in turn. The judge moves from county to county within the circuit, and the local 
county courthouse becomes the circuit court during the judge’s term there; the 
phrase “riding the circuit” is derived from this practice. 15  
    The administration of criminal justice in major trial courts tends to be less 
problematic than it is in courts of limited jurisdiction. Judges are lawyers and mem-
bers of the bar and hence are better equipped to deal with the complex issues of 
felony cases; most are salaried, full-time justices and are not tarnished by the fee-
for-service payment structure. The adjudication process generally adheres to the 
principles of procedural criminal law and due process; and as courts of original 
jurisdiction, the trial courts are  courts of record,  which means that a full transcript 
of the proceedings is made for all cases. However, this does not mean that the trial 
courts are without diffi culties. As will be seen in later chapters, there are procedural 
problems involving bail, indictment, plea negotiation, sentencing, and judicial discre-
tion that can affect the fairness of trial court justice. 
    To understand more fully the separate roles and relationships between the lower 
and trial courts, consider the criminal case processing in Colorado’s First Judicial 
Circuit (see  Exhibit 10.5 ), which refl ects what is typical throughout the nation.  All  
cases involving felonies and misdemeanors begin in the lower court, called the county 
court in that jurisdiction. While the misdemeanor cases remain in the lower court 
through sentencing, felony processing shifts to the district court (the major trial 
court) at arraignment. This is in contrast to jurisdictions in which the entire felony 
process occurs in the trial court. 

   Appellate Courts 

 In law and criminal justice, the word  appeal  refers to review by a higher court of 
the judgment of a lower court. Thus,  appellate jurisdiction  is restricted to matters 
of appeal and review; an appellate court cannot try cases as can courts of general 
jurisdiction. However, this is not to say that the workload of these courts is light. 
Filings for appeal emerge not only from criminal cases but from civil matters as 
well. (In fact, the majority of appeals come out of civil suits. In the area of domes-
tic relations alone, for example, the number of appeals requesting reviews of deci-
sions rendered in matters of child custody rights, dependent support, alimony, and 
property settlement runs into the tens of thousands.) And if an attorney complies 
with the court’s rules for appealing a case, the court must hear it.  *   
      As a result, there are  intermediate courts of appeal  in more than half the states. 
These courts serve to relieve the state’s highest court from hearing every case. 
An unfavorable decision from an intermediate appeals court, however, does not 
automatically guarantee a hearing by the state supreme court, the court of last resort 
in each state. The state supreme court has the power to choose which cases will be 
placed on its docket—a characteristic of the highest court in every jurisdiction.   

 Reform and Unifi cation of State Courts 

 The state courts have many problems. Prominent among these are problems of 
organization, structure, and deployment. 

Felony Defendants in Urban Areas, 

by Conviction Offense

Source: Bureau of Justice Statistics.

Rape
1%

Murder
1%

Burglary
10%

Robbery
6%

Assault
5%

Misdemeanors
22%

Drug offenses
28%

Larceny-theft
19%

Public order
offenses

7%

Other felonies
1%

*This assumes that the matter is appealable, an issue that is discussed in Chapter 13.
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    For most of the twentieth century and into the twenty-fi rst, various federal, state, 
and city commissions and foundations have examined the state courts, and their 
recommendations for reorganization have remained unchanged through the years:  

  •   Unify felony and misdemeanor courts.  
  •   Create single, unifi ed state court systems.  
  •   Centralize administrative responsibility.  
  •   Abolish the justice of the peace courts.  
  •   Increase the numbers of judicial personnel.  
  •   Improve physical facilities.   

   Perhaps the most pressing issue in this regard is court unifi cation. A concise descrip-
tion of what is needed was provided by the National Advisory Commission on 
Criminal Justice Standards and Goals three decades ago:

  State courts should be organized into a unifi ed judicial system fi nanced by the State and 
administered through a statewide court administrator or administrative judge under the 
supervision of the chief justice of the State supreme court. 
  All trial courts should be unifi ed into a single trial court with general criminal as 
well as civil jurisdiction. Criminal jurisdiction now in courts of limited jurisdiction should 
be placed in these unifi ed trial courts of general jurisdiction, with the exception of certain 
traffi c violations. The state supreme court should promulgate rules for the conduct of 
minor as well as major criminal prosecutions. 

EXHIBIT 10.5 LAW & CRIMINAL JUSTICE
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  All judicial functions in the trial courts should be performed by full-time judges. 
All judges should possess law degrees and be members of the bar. 
  A transcription or other record of the pretrial court proceedings and the trial should 
be kept in all criminal cases. 
  The appeal procedure should be the same for all cases. 16    

    These recommendations remain valid today; however, court unifi cation is more 
easily recommended than implemented. Some unifi cation has occurred in Arizona, 
Illinois, North Carolina, Oklahoma, and Washington, and each year other states 
consider proposals for a unifi ed system. But because of political, philosophical, and 
pragmatic obstacles, few such proposals have been adopted. Local governments wish 
to retain control of their local courts; some judges fear that they would lose their 
status and discretion; judges who are not lawyers fear that they would lose their 
jobs; political parties fear a loss of patronage opportunities; local municipalities fear 
the loss of revenues derived from court fi nes and fees; and many lawyers, judges, 
and prosecutors in all jurisdictions are simply resistant to change. 17  
    The problem of overloaded court dockets is even more pervasive, for the costs 
that would be involved in expanding staff and facilities are well beyond the resources 
of most jurisdictions. Further, it seems that the overload is getting worse, largely as 
a result of the proliferation of drug abuse and drug-related crime and the increased 
police activity in drug-ridden neighborhoods. The overall result is greater numbers 
of drug cases on court dockets across the nation. 

     The Federal Judiciary  
 Unlike the state court systems, the federal judiciary has a unifi ed structure with 
jurisdiction throughout the United States and its territories. But the federal court 
system is also complex. It has a four-tier structure similar to that found in most of 
the states (see  Exhibit 10.6 ). Although it handles fewer cases than state court sys-
tems do, its scope is considerably greater. It is responsible for the enforcement of 
the following:  

  1.   All federal codes (criminal, civil, and administrative) in all 50 states, U.S. ter-
ritories, and the District of Columbia  

  2.   Local codes and ordinances in the territories of Guam, the Virgin Islands, and 
the Northern Mariana Islands   

   In addition, the U.S. Supreme Court has ultimate appellate jurisdiction over the 
federal appeals courts, the state courts of appeal, the District of Columbia court of 
appeals, and the Supreme Court of Puerto Rico.  

 U.S. Commissioner’s Courts and U.S. Magistrate’s Courts 

 Historically, U.S. commissioners occupied positions comparable to that of justice of 
the peace in the state court systems. Established by an act of Congress at the begin-
ning of the twentieth century, commissioners had the authority to issue search and 
arrest warrants, arraign defendants, set bail, hold preliminary hearings, and try cases 
involving petty offenses on certain federal reservations. Many of the criticisms leveled 
at the justice of the peace system, however, were also applicable to the U.S. commis-
sioner’s courts. In 1967, the President’s Commission on Law Enforcement and 
Administration of Justice found that 30 percent of the more than 700 commissioners 
were not lawyers, that all but seven had outside employment because of the part-time 
nature of the work, that commissioners’ private businesses often took precedence over 
their offi cial duties, and that the number of commissioners in many districts had no 
relation to the number that might be needed. The commission concluded by recom-
mending that the system either be abolished or drastically altered. 18  
    On the basis of the commission’s fi ndings, together with an examination of the 
situation by the Senate Judiciary Committee, Congress passed the federal Magistrate’s 

   The judicial power of the United States 
shall be vested in one Supreme Court, 
and in such inferior courts as the Con-
gress may from time to time ordain and 
establish. 

   —the constitution 

of the united states     

   The judicial power of the United States 
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gress may from time to time ordain and 
establish. 

   —the constitution 

of the united states     
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Act in 1968. The act provided for a three-year phasing out of the offi ce of the U.S. 
commissioner. It also established  U.S. magistrates —lawyers whose powers are limited 
to trying lesser misdemeanors, setting bail in more serious cases, and assisting the 
district courts in various legal matters. In 1976, their authority was expanded to 
include the issuance of search and arrest warrants, the review of civil rights and  habeas 
corpus  petitions, and the conduct of pretrial conferences in both civil and criminal 
hearings. 19  Magistrates can be either full-time or part-time jurists, and all are 
appointed by the federal district court judges. 

   U.S. District Courts 

 The U.S. district courts were created by the federal Judiciary Act, which was passed 
by Congress on September 24, 1789. Originally there were 13 courts, one for each 
of the original states, but now there are 94—with 89 distributed throughout the 
50 states, and 1 each in the District of Columbia, Puerto Rico, Guam, the Virgin 
Islands, and the Northern Mariana Islands. 
    The  U.S. district courts  are the trial courts of the federal system and the Dis-
trict of Columbia—the courts of general jurisdiction. They have jurisdiction over 
cases involving violations of federal laws, including bank robbery, civil rights abuses, 
mail fraud, counterfeiting, smuggling, kidnapping, and crimes involving transporta-
tion across state lines. The district courts try cases that involve compromises of 
national security, such as treason, sedition, and espionage; selective service violations, 
copyright infringements, and jurisdictional disputes; and violations of regulatory 
codes such as the Securities and Exchange Acts, the Endangered Species Acts, the 
Meat and Poultry Inspection Acts, and the Foreign Agent Registration Act, among 

   The sword of human justice is about to 
fall upon your guilty head. 

   —isaac c. parker, federal 

district court judge, 1876     

   The sword of human justice is about to 
fall upon your guilty head. 

   —isaac c. parker, federal 

district court judge, 1876     
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many others. In addition, district court caseloads include numerous civil actions and 
petitions fi led by state and federal prisoners. 
    At present there are 94 district courts. Each has one or more judges, depending 
on the caseload, with a total of 655 judgeships authorized by law. In most cases, a 
single judge presides over trials, and a defendant may request that a jury be present. 
In complex civil matters, a three-judge panel may be convened. In addition to U.S. 
magistrates, each court has numerous other offi cers attached to it: a U.S. attorney, 
who serves as the criminal prosecutor for the federal government; several assistant 
U.S. attorneys; a U.S. marshal’s offi ce; and probation offi cers, court reporters, clerks, 
and bankruptcy judges. 
    Since the 1980s, the district courts have had to function under near-crisis con-
ditions. The workload increased dramatically, from 122,624 cases in 1970 to more 
than 332,000 by the end of 2007. The level of criminal cases has increased in recent 
years to 66,860 in 2007, dealing with everything from traffi c offenses to signifi cant 
violations of the U.S. Criminal Code. Yet the number of district court judges has 
not been expanded in proportion to the workload. In 1970, there were 649 judge-
ships with an average load of 370 cases. In 2007, there were still 655 judgeships, 
but with average loads of well over 400 cases. Moreover, more than 10 percent of 
these judgeships were vacant. 20  
    To keep pace with the workload, hundreds of new judges would have to be 
hired, and it is unlikely that there are many highly qualifi ed attorneys in the United 
States who would be willing to work for the salary offered. In 2005, district court 
judges were earning just under $180,000. 21  Although this is no trifl ing salary when 
compared with the average national income, it is well below that of other people in 
the legal profession with similar credentials and experience. Yet by contrast, district 
court judges are already among the highest-paid offi cials in the federal government, 
and if their salaries were raised signifi cantly, many other federal salaries would have 
to be raised as well. The public, increasingly disenchanted with high levels of gov-
ernment spending, probably would not stand for it. 
    In recent years there have been growing jurisdictional confl icts between state trial 
courts and federal district courts. Since the beginning of the 1990s, moreover, there 
have been a number of high-profi le cases that could have been, and in some instances 
were, tried in both federal and state courts. More generally, the expanding federal role 
in criminal prosecution (especially in drug cases) means that criminal behavior, which 
formerly was almost exclusively the province of state courts, is now a concern of federal 
district courts as well. It is diffi cult to predict how this jurisdictional dilemma will be 
resolved. In 2000, however, the U.S. Supreme Court weighed in on the issue when it 
ruled on the constitutionality of the Violence Against Women Act (see  Exhibit 10.7 ). 

U.S. District Courts Criminal 

Filings, 1980–2007

Source: Administrative Offi ce of the U.S. Courts.
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   U.S. Courts of Appeals 

 Appeals from the U.S. district courts move up to the next step in the federal judi-
cial hierarchy, the  U.S. courts of appeals.  There are 13 of these courts, with more 
than 179 authorized judgeships. Each court is located in a  circuit —described earlier 
as a specifi c judicial jurisdiction served by the court, as defi ned by geographical 
boundaries. For example, the U.S. Court of Appeals for the First Circuit is located 
in Boston and serves the district courts located in Maine, Massachusetts, New 
Hampshire, Rhode Island, and Puerto Rico (see  Exhibit 10.8 ). 
    The 13 courts of appeals hear almost 75,000 cases each year involving both 
criminal and civil matters. 22  These cases are appealed from the U.S. district courts, 
not from state supreme courts or appeals courts. Almost all are heard by three-judge 
panels; a few are heard  en banc,  or “in bank,” meaning that the full bench of judges 
authorized for the court considers the appeal. In only three types of situations can 

EXHIBIT 10.7 Victims & Justice

United States v. Morrison and the Violence Against Women Act

The issues in United States v. Morrison date back to 1994, when in the 

fall semester of that year, Christy Brzonkala enrolled at Virginia Poly-

technic Institute (Virginia Tech). Some weeks later, she met Antonio 

Morrison and James Crawford, both of whom were students at Vir-

ginia Tech and members of the school’s varsity football team. Brzonk-

ala claimed that within 30 minutes of her meeting Morrison and Craw-

ford at a party they assaulted and repeatedly raped her. After the 

attack, Morrison allegedly told Brzonkala, “You better not have any . . . 

diseases.” During the months that followed, Morrison allegedly an-

nounced in his dormitory’s dining room that he “liked to get girls drunk 

and . . .” (Morrison’s comments, quoted verbatim in Supreme Court 

briefs, consisted of boasting, as well as vulgar remarks about what he 

would do to women.)

 Christy Brzonkala alleged that the attack so devastated her that 

she became severely depressed. She sought assistance from a uni-

versity psychiatrist, who prescribed antidepressant medication. As a 

result of the depression, she stopped attending classes and withdrew 

from the university. She indicated that she was so despondent and 

humiliated by the crime that she did not go to the authorities until 

1995, then fi ling a complaint against Morrison and Crawford under 

Virginia Tech’s sexual assault policy. During the school’s hearing on 

her complaint, Crawford was exonerated, but Morrison admitted hav-

ing sexual contact with her despite the fact that she had twice told 

him “no.” Although Morrison was found guilty of sexual assault and 

was sentenced to immediate suspension for two semesters, he chal-

lenged his conviction. A subsequent hearing at Virginia Tech found 

him guilty only of “using abusive language,” and his punishment was 

set aside. Moreover, a local grand jury refused to indict the two play-

ers on any criminal charges.

 It was at that point that Brzonkala fi led an $8.3 million suit 

against Morrison and Crawford under the 1994 Violence Against 

Women Act. The intent of the act was to give women the alterna-

tive of fi ling civil lawsuits against their attackers, regardless of the 

status of any criminal prosecution. Brzonkala contended that be-

cause she subsequently dropped out of college, she had suffered 

the economic consequence of a lesser education and diminished 

employment opportunities. Ultimately, the case reached the U.S. 

Supreme Court.

 The legal questions before the Supreme Court were whether the 

Violence Against Women Act was valid under either the interstate 

commerce clause of the Constitution or the Fourteenth Amendment. 

The commerce clause is a provision that gives Congress exclusive 

powers over interstate commerce. Found in Article I, Section 8, this 

power is the basis for a considerable amount of federal legislation and 

regulation. Congress frequently uses the commerce clause to outlaw 

activities that do social harm. The rationale for the 1964 Civil Rights 

Act, for example, was that discrimination hurts the economy. Title VII 

of the Civil Rights Act, which bars employment discrimination, has 

clear economic consequences because it prevents people from fi nding 

work and keeping their jobs. The Violence Against Women Act main-

tains that violence against women has an adverse impact on interstate 

commerce by reducing women’s capacity to produce goods and ser-

vices used nationwide, stymieing their travel because of safety con-

cerns. The Fourteenth Amendment issue focused on whether the Vio-

lence Against Women Act upheld Americans’ right to “equal protection” 

under the law.

 When the High Court delivered its opinion in United States v. Mor-

rison in 2000, the decision had little to do with rape allegations. At the 

center of the Court’s fi ve-to-four ruling was the constitutional justifi ca-

tions Congress employed in passing the Violence Against Women Act. 

The High Court ruled against Christy Brzonkala’s attempt to sue in 

federal court. The Court concluded that the Violence Against Women 

Act improperly interfered with the sovereignty of state laws on rape. 

The link between violence against women, including rape victimiza-

tion, was not compelling to the justices. The Court also rejected the 

equal protection argument on grounds that the purpose of the Four-

teenth Amendment was to protect against governmental discrimina-

tion, not that by individuals.

Source: United States v. Morrison, 120 S.Ct. 1740 (2000).
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a case appealed from one of the district courts bypass the court of appeals and go 
directly to the U.S. Supreme Court:  

  1.   When the ruling under appeal was decided by a special three-judge district court 
hearing.  

  2.   When the case involves a federal statute that was declared unconstitutional by 
a district court, and the United States is a litigant.  

  3.   When the issue under review is considered so important that it requires imme-
diate settlement.   

   The U.S. Supreme Court 

 The  U.S. Supreme Court  is the highest court in the nation. It stands at the apex of 
the federal judiciary and is truly the court of last resort. The Supreme Court is com-
posed of nine justices: one chief justice and eight associate justices, who serve for life. 
They are nominated by the president of the United States, and their appointments 
must be confi rmed by the Senate. The vast majority of these justices have been white, 
male, and Protestant, although currently there is a Roman Catholic majority.  

 The Origins of the Supreme Court   The Supreme Court was provided for 
by the Constitution, but only in the briefest of terms. Article III placed the judicial 
power of the United States in a supreme court and inferior federal courts: Section 
1 of the article noted that the justices would retain their posts during “good behav-
ior,” and Section 2 outlined the range of judicial power. In contrast to Articles I and 
II of the Constitution, which spell out in considerable detail the powers and pre-
rogatives of Congress and the executive branch, Article III provides no more than 
a terse outline of the nature and responsibilities of the nation’s highest court. More-
over, the Court had a slow start. 

U.S. Courts of Appeals Filings, 

1980–2007 

Source: The Administrative Offi ce of the U.S. Courts.
A

p
p
ea

ls
 fi

le
d
 (

th
o
u
sa

n
d
s)

Year ending June 30

Criminal appeals
Civil appeals
Other appeals

80

70

60

50

40

30

20

10

0

1
9
8
0

1
9
8
4

1
9
8
8

1
9
9
0

1
9
9
3

1
9
9
7

2
0
0
0

2
0
0
4

2
0
0
6

2
0
0
7

1
9
9
5

LAW & CRIMINAL JUSTICE EXHIBIT 10.8
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  On September 24, 1789, President George Washington signed into law the 
Judiciary Act, which actually created the Supreme Court, and sent to the Senate 
for confi rmation the names of the fi rst chief justice and fi ve associate justices. 
However, one of these declined the nomination, another accepted but never 
attended, and three others either resigned or died before the close of the Court’s 
fi rst decade. John Jay of New York, the fi rst chief justice, spent much of his ten-
ure abroad and resigned in 1795. Two other men followed him as chief justice 
within 10 years—John Rutledge of South Carolina in 1795 and John Marshall 
of Virginia in 1801. 
  Only three of the six justices were present for the Court’s opening session on 
February 1, 1790, but there was no business other than the appointment of a clerk. 
In fact, no judicial decisions were made during the Court’s fi rst three years, and in 
1792 Chief Justice John Jay reportedly described the post of a Supreme Court jus-
tice as “intolerable.” 23  
  Although the early terms of the Court saw few signifi cant decisions, the justices 
themselves were kept busy. When the Judiciary Act of 1789 created the Supreme 
Court and the 13 district courts, it also established three judicial circuits, each com-
posed of the geographical areas covered by several of the district courts. Within each 
of the circuits, circuit court sessions were held twice a year to handle some of the 
more serious federal cases. But the Judiciary Act had not provided for judges for the 
federal circuit courts. Thus, the chief justice and the fi ve associate justices were 
required to travel throughout the country to hold circuit court where and when 
necessary, a situation that lasted for almost a century.   

 Marbury v. Madison   The Supreme Court’s power became fully established dur-
ing the early decades of the nineteenth century under the leadership of John Mar-
shall, who served as chief justice from 1801 through 1835. In 1803, just two years 
after Marshall assumed his post, the Court announced its decision in  Marbury   v.  
 Madison,  24  and in so doing it claimed, exercised, and justifi ed its authority to review 
and nullify acts of Congress that it found to confl ict with the Constitution. 
   Marbury  v.  Madison  involved a dispute over presidential patronage that had 
escalated into a contest for authority between Congress and the Supreme Court. 
The case emerged from the bitter presidential election of 1800, in which Democratic-
Republican Thomas Jefferson defeated Federalist John Adams. Unwilling to relin-
quish the power they had held since the beginning of the Union, the Federalists 
sought to entrench themselves in the federal judiciary. John Marshall’s appointment 
to the Supreme Court had been part of that effort. In addition, just before Adams 
left offi ce, Congress approved legislation creating 16 new district court judgeships. 
It also authorized Adams to appoint as many justices of the peace for the newly 
created District of Columbia as he deemed necessary, and it reduced the number of 
Supreme Court justices from six to fi ve at the next vacancy. This latter move was 
intended to deprive Jefferson of an opportunity to appoint a new justice. 
      Adams nominated, and Congress confi rmed, the 16 district court judges and 
42 justices of the peace. On his last night in offi ce, he signed the commissions for 
the new justices of the peace and had them taken to Marshall, then secretary of 
state, who was to affi x the Great Seal of the United States and deliver them to the 
appointees. The Seal was affi xed, but not all of the commissions were delivered 
before Jefferson took offi ce. 
  William Marbury, an aide to the secretary of the navy, was one of four men 
who did not receive their commissions. At President Jefferson’s request, Secretary of 
State James Madison refused delivery of the commissions. Marbury asked the 
Supreme Court to issue a writ of  mandamus  ordering Madison to give the four men 
their commissions. A  writ of   mandamus  is simply a command to perform a certain 
duty, and the Judiciary Act of 1789 had authorized the Supreme Court to issue such 
writs to offi cers of the federal government. 
  Chief Justice Marshall found himself in a dilemma, with the authority of the 
Supreme Court at stake. If the Court ordered that the commission be delivered, 

 The people can change Congress, but 
only God can change the Supreme Court. 

   —the late george norris, 

u.s. senator from nebraska   
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Madison could refuse to obey the order, which seemed likely, and the Court had no 
means to enforce compliance. If the Court did not issue the writ, it would mean 
surrendering to President Jefferson’s point of view. Either way, the Court would be 
conceding its power. 
  In what has been called a “masterwork of indirection, a brilliant example of Mar-
shall’s capacity to sidestep danger while seeming to court it, to advance in one direc-
tion while his opponents are looking in the other,” 25  the chief justice made a cunning 
decision. First, he ruled that once the president had signed the commissions and the 
secretary of state had recorded them, the appointments were complete and valid. Sec-
ond, he ruled that a writ of  mandamus  was the proper tool to require the new secretary 
of state to deliver the commissions. These actions served to rebuke Madison, and Jef-
ferson by implication. Marshall then turned to the question of jurisdiction, to whether 
the Supreme Court had the authority to issue the writ. He concluded that it did not. 
Marshall stated that Congress could not expand or contract the jurisdiction of the 
Supreme Court and that Congress had acted unconstitutionally, exceeding its power 
when, in Section 13 of the Judiciary Act of 1789, it authorized the Court to issue 
such writs in original cases ordering federal offi cials to perform particular acts. 
  Although this matter of jurisdiction served to absolve the Jefferson administra-
tion of responsibility for installing several of President Adams’s appointees, the real 
signifi cance of  Marbury  v.  Madison  was the establishment of the Court’s power to 
review acts of Congress. The  Marbury  decision is therefore considered by many to 
have been the most important ruling in Supreme Court history.   

 The Jurisdictional Scope of the Supreme Court   In the words of the 
Constitution, the Supreme Court’s jurisdiction is broad but not limitless. As stated 
in Article III, Section 2:

  The judicial power shall extend to all cases, in law and equity, arising under this Con-
stitution, the laws of the United States, and treaties made, or which shall be made, under 
their authority; to all cases affecting ambassadors, other public ministers and consuls; to 
all cases of admiralty and maritime jurisdiction; to controversies to which the United 
States shall be a party; to controversies between two or more States; between a State and 
citizens of another State; between citizens of the same State claiming lands under grants 
of different States, and between a State, or the citizens thereof, and foreign States, citi-
zens or subjects.   

 Thus, the Constitution outlined eight jurisdictional areas for the Supreme Court, 
but its main function was to serve as guardian of the Constitution. 
  As defi ned by the Constitution and spelled out in the Judiciary Act of 1789, the 
Supreme Court has two kinds of jurisdiction over cases—general and appellate. The 
Court’s general jurisdiction usually involves suits between two states, issues that test 
the constitutionality of state laws, and matters relating to ambassadors. In such 
instances, the Supreme Court can serve as a trial court. In its appellate jurisdiction, 
the Court resolves confl icts that raise “substantial federal questions,” typically questions 
related to the constitutionality of some lower-court rule, decision, or procedure.   

 Selection of Cases   As the fi nal tribunal beyond which no judicial appeal is 
possible, the Supreme Court has the discretion to decide which cases it will review. 
However, the Court  must  review cases in the following instances:  

  •   When a federal court has held an act of Congress to be unconstitutional.  
  •   When a U.S. court of appeals has found a state statute to be unconstitutional.  
  •   When a state’s highest court of appeals has ruled a federal law to be invalid.  
  •   When an individual’s challenge to a state statute on federal constitutional 

grounds has been upheld by a state supreme court.   

 In all other instances, as provided by the Judiciary Act of 1925, the Supreme Court 
decides whether or not it will review a particular case. 
  The Supreme Court does not have the authority to review all decisions of state 
courts in either civil or criminal matters. Its jurisdiction extends only to cases in which 

famous criminals
Butterfi ngers Moran
When Thomas Bartholomew Moran died in 

1971 at the Miami Rescue Mission, he was 

a vagrant, a derelict, and his pockets were 

empty—a rather ironic ending to a life spent 

emptying the pockets of others. Yet, in spite 

of the dismal circumstances of his death, 

Moran had been a celebrated criminal whom 

many considered to be the dean of American 

pickpockets. His career in crime had been a 

lengthy one. It began in 1906 when, as a 

youth of only 14, he polished his approaches 

to the point where he could remove a dia-

mond pin from a garment, a watch from a 

vest, and a wallet from a suit coat or pants 

pocket, all without his victim’s knowing that 

a theft was taking place. Moran quickly 

achieved the rank of “class cannon,” a desig-

nation that typifi ed him as a thief with the 

skill and daring to devote a lifetime to steal-

ing from the pockets of live victims. Moran 

was also an accomplished shoplifter and 

forger, although picking pockets was always 

his prime vocation. He worked the streets 

and stores of almost every major city in the 

United States; he followed the circuses and 

carnivals that traveled across America, lured 

by the thousands of “rubes” (farmers and 

hicks) who crowded the midways in search 

of thrills and excitement; and he visited the 

resort towns, preying on the wealthy who 

were careless as they leisured in the sun and 

at the race tracks. ❚



282 part 3 the courts

a federal statute has been interpreted or a defendant’s constitutional right has allegedly 
been violated. Moreover, a petitioner must exhaust all other remedies before the High 
Court will consider reviewing his or her case (see  Exhibit 10.9 ). That is, should a 
matter of “substantial federal question” emerge in a justice of the peace court, for 
example, the fi rst review would not be in the Supreme Court. Rather, it would be 
heard as a trial  de novo  in the state trial court. Following that would be an appeal to 
the intermediate court of appeals (in states where they exist), and then an appeal to 
the state’s highest court. Only then would the case be eligible for review by the 
Supreme Court. A similar process occurs with respect to the federal court structure. 
  The Supreme Court’s authority to decide which cases it will hear is known as 
its  certiorari  power and comes from the  writ of   certiorari,  a writ of review issued by 
the Court ordering a lower court to “forward up the record” of a case it has tried 
so that the Supreme Court can review it. 
  Prior to this granting of  certiorari,  the potential case must pass the  Rule of Four;  
that is, a case is accepted for review only if four or more justices feel that it merits 
consideration by the full Court. 
  The Supreme Court accepts for review only cases in which its decision might 
make a difference to the appellant and, as stated earlier, only those involving a 
“substantial federal question.” It does not operate as a court of last resort to correct 
the endless number of possible errors made by other courts. Rather, it reserves its 
time and energy for the most pressing matters. Currently, between 8,000 and 9,000 
cases are fi led annually for review by the Supreme Court. However, the Court lim-
its itself to deciding less than 100 cases with full opinions each term.   

 Affi rming, Reversing, and Remanding   When the Supreme Court affi rms 
a case, it has determined that the action or proceeding under review is free from 
reversible prejudicial or constitutional error and that the judgment appealed from 
the lower court shall stand. Thus, if a conviction appealed from a lower court is 
 affi rmed,  the conviction remains in force. 

The Supreme Court in session in the 
1930s. This photograph, by Dr. Erich 
Salomon, is believed to be the only one 
ever taken while the justices were 
actually hearing a case.
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  A Supreme Court decision that  reverses,  or overturns, a defendant’s conviction 
or sentence does not necessarily free the appellant or impose a lighter penalty. Rather, 
it  remands,  or returns, the case to the court of original jurisdiction for a proper judg-
ment. At that point the trial court has several options, depending on the nature of 
the case. For instance, many of the criminal cases heard by the Supreme Court revolve 
around the constitutional issues of illegal search and seizure, illegal confessions, and 
other matters that might invoke the exclusionary rule. In such instances, the court of 
original jurisdiction can order a new trial but cannot introduce the “tainted” evidence. 
In many of these cases, however, the prosecution may decide that without such evi-
dence the state would have a weak case, and so it dismisses the charges. In other 
circumstances, the Supreme Court’s decision may require a  change of venue  because 
of pretrial publicity or community hostility that resulted in an unfair trial. Any new 
trial must be held in a different county or judicial district. Other Supreme Court 
reversals have ordered institutional authorities to remedy unconstitutional conditions 
of incarceration and have required trial courts to resentence certain defendants on the 
ground that the original sentences constituted cruel and unusual punishment. 

   The Supreme Court’s Growing Workload   When the fi rst Supreme Court 
convened in 1790, its role as guardian of the Constitution was newly conceived. 
At the same time, the country itself was new, with 13 states and fewer than 4 million 
citizens. The work of the Court in those early days was simple. In its fi rst three years 
it decided no cases, and during the next two years it ruled on only four matters. 

   Not a single law fi rm in the entire city of 
New York bid for my employment. 

   —ruth bader ginsburg, 

107th justice of the 

u.s. supreme court     
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  As the United States grew in size, complexity, and maturity, and greater empha-
sis was placed on due process, human rights, and civil liberties, more and more cases 
began to work their way up through the appellate system (see  Exhibit 10.10 ). Although 
the number of justices had increased by 50 percent, from six to nine, in the more 
than two centuries since the Court’s inception, the population the Court was serving 
had expanded by some 270 million—an increase of more than 6,000 percent. 
  During the term ending in the summer of 2007, the Court received more than 
9,000 petitions. With so many appeals, the justices have been forced to rely more 
and more on their clerks to review cases, and a greater number of cases have been 
decided without written opinions. Moreover, the Court has had to become more 
selective in the cases it chooses to hear; or, as Erwin N. Griswold, former dean of 
Harvard Law School, stated a number of years ago, the justices have been forced 
into “rationing justice”—ruling in only a smattering of cases, while leaving citizens 
without guidance on numerous questions. 26  
  The Court’s increased workload comes not only from the simple mathematics 
of population growth and the greater emphasis on and awareness of civil liberties 
but also from its own performance. For example, in 1961, when it extended the 
exclusionary rule to the states in  Mapp  v.  Ohio,  27  the Court opened the door to 
thousands of appeals involving various aspects of illegal search and seizure. Although 
the  Mapp  decision was clear enough in its spirit and central holding, it offered lower 
state and federal courts no guidance as to the specifi c criteria that cause a search to 
be in violation of the Fourth Amendment. For example,  Mapp  shed no light on such 
important questions as whether searches of automobiles following a traffi c arrest are 
valid, whether search warrants issued on the basis of anonymous tips are justifi able, 
or whether one spouse may waive the Fourth Amendment rights of the other and 
consent to a search of their home. Indeed, the Court did not even tell the lower 
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courts whether the  Mapp  decision should be regarded as retroactive—that is, appli-
cable to trials that occurred before  Mapp.  In light of the confusion surrounding 
 Mapp,  then, it is not surprising that no two state supreme courts reacted to  Mapp  
in the same way. Some implemented  Mapp  in a very receptive fashion, while others 
responded in as restrictive a manner as possible. 
  Studies of the impact of Supreme Court decisions demonstrate that a similar 
phenomenon has occurred in the aftermath of every major Supreme Court decision 
affecting the rights of defendants. Like  Mapp,  decisions such as  Escobedo  v.  Illinois  
and  Miranda  v.  Arizona  actually created more legal questions than they answered. 28  
In the fi eld of criminal law, as in all areas of law, the Court simply cannot hear 
enough cases to spell out all the principles that may derive from its major decisions. 
The very nature of the Court’s work permits the justices to do little more than 
formulate general policy. The pressures generated by heavy caseloads and the neces-
sity to write majority opinions that usually represent a compromise among the view-
points of individual justices make it highly likely that the Court’s decisions will be 
uncertain and ambiguous.  

 ■ CRITICAL 
THINKING IN CRIMINAL JUSTICE  

 Nontraditional Courts 

 Do nontraditional courts like “spring break courts” really exist, or is this just some kind of 

a joke? Are there other types of nontraditional courts? What are the pros and cons of 

such courts? Do they serve a purpose? Do they actually accomplish anything? Think critically 

about these questions.  

 SPRING BREAK COURTS 

 An overwhelming number of rowdy students descending on a resort area can bring frustra-

tion to local citizens and police alike. But the students also provide a boost to the local 

economy. While some Florida cities like Key West and Daytona Beach have overtly discour-

aged spring breakers from choosing their location, others like Panama City Beach have tried 

innovative ways to accommodate them. Panama City Beach’s established a spring break 

court because of the negative image that students on break give the community. Key West 

ran a similar program, but abolished it in 2007 because few spring breakers go to the 

Florida Keys anymore. 

  Proponents of spring break courts say that they prevent the regular court system from 

being clogged with minor cases, while at the same time they teach students a lesson, 

and perhaps a little responsibility as well. Some students appreciate that the program 

enables them to avoid getting an offi cial arrest record or, worse yet, having their parents 

fi nd out. One student even declared it “a good way to meet people.” Whether or not the 

students really do learn a lasting lesson is up to the individual, but one thing is certain: 

there is a lot less trash on the streets when the court is in session. 

  Some spring breakers, fed up with what they call “police harassment” of their drinking 

activities, have decided to go “south of the border”—to Acapulco, Mazatlán, Los Cabos, 

and Cancún—where the laws, and apparently the police, are less vigilant. Cancún, in par-

ticular, has become party central. However, fed up with the thousands of drunk and disor-

derly students, the wet T-shirt contests, and the serial wardrobe malfunctions, combined 

with the loss of many wealthier visitors such as golfers, honeymoooners, and eco-tourists, 

that city has launched a Civility Pact, a code of public behavior intended to curb the excesses 

of spring breakers. The next likely step will be a spring break court. And perhaps the last 

place a vacationing student would want to visit and spend the night is a Mexican jail.   
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 STADIUM COURTS 

 Anyone who has attended a Monday night football game or a European soccer match 

understands how ill-tempered some sports fans can get. And Philadelphia sports fans may 

be among the worst: They have booed injured players as they were carried off the fi eld; 

they have taunted Santa Claus; police dogs and mounted offi cers were needed to control 

them when Philadelphia teams won world championships; and one fan even fi red a fl are 

gun across the playing fi eld. 

  During the opening weeks of the 1997 football season some Philadelphia Eagles fans 

became so rowdy that city offi cials decided to strike back. On November 23, 1997, a 

makeshift courtroom was set up at the local stadium to mete out summary justice to 

disorderly fans. It was a “fi rst” for football, but what kind of a court was this? Was it a 

real court? 

  The majority of Philadelphia Eagles fans welcomed the makeshift stadium court, for 

they too were fed up with the rowdy behavior that was giving their city a bad name. It 

is indeed a real court of law, and in the media it quickly became known as the “Eagles 

Court.” And its brand of “stadium justice” seemed to work. On the court’s fi rst day of 

operation, 20 people were arrested and tried on a variety of disorderly conduct charges. 

In addition to public humiliation, the sentences included fi nes of up to $600 and loss of 

the offenders’ season tickets. Since its fi rst appearance in 1997, the court continues to 

dispense justice to rowdy fans caught spitting, smoking, stumbling drunk, or starting fi ghts 

at Eagles games. Other cities are considering the experiment. Soon there may be a court 

in a stadium near you.   

 DRUG COURTS 

 The label “drug court” is actually a generic term for several different kinds of initiatives 

designed to cope with the growing number of drug cases coming to the attention of the 

criminal justice system. These approaches include special courts or judges, distinctive case 

management systems, and pretrial diversion programs. Many of these new entities function 

as traditional courts by hearing evidence and adjudicating guilt, while others serve as 

special “plea bargaining” forums. Many handle only fi rst offenders, with others having no 

such limitations. Drug courts vary throughout the country, but most fi t within three models: 

dedicated drug treatment, speedy trial and differentiated case management, or a combina-

tion of the two. 

  The most common are the  dedicated drug treatment courts.  They use court-monitored 

drug treatment under a deferred prosecution or deferred sentencing arrangement. Arrest-

ees are given the opportunity for treatment, and their progress is closely monitored 

through urinalysis and reports from the treatment program. Negative behavior can result 

in short periods of jail confi nement, but court personnel recognize that relapse to drug 

use is often part of the recovery process. As such, drug court clients are given several 

chances to prove themselves. Positive behaviors are rewarded with decreased reporting 

requirements, and successful completion may result in the charges being dropped or a 

lesser sentence being imposed. 

  The goals of dedicated drug treatment courts are to (1) concentrate drug case 

expertise in one courtroom, (2) link defendants to community-based drug treatment, 

(3) address other defendant needs through effective case management, (4) reduce drug 

use and recidivism, (5) relieve pressures on nondrug caseloads, and (6) increase over-

all trial capacity. 

  Are drug courts effective? Well, a number of advantages have been identifi ed. First, 

judges, prosecutors, and public defenders assigned to drug courtrooms become specialists and 

therefore are able to process cases more quickly and effi ciently. Second, new rules for 

courtrooms—such as early and complete discovery and fi rm trial dates—encourage early plea 
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negotiation and settlement. Third, segregating drug cases can speed the processing of both 

drug and nondrug cases. And fourth, since the nature of law enforcement results in large 

numbers of relatively standardized cases, drug courts reduce the likelihood that defendants will 

seek a trial and streamline the case preparation and investigation process for prosecutors. 

  Data from a number of evaluation studies suggest that drug courts provide an effec-

tive alternative to incarceration by reducing recidivism and easing population pressures in 

overcrowded jails. As a result, the number of drug courts has expanded from 1 in 1989 to 

almost 400 by 1997, to 2,000 at the beginning of 2008.   

 THE JUSTICE BOAT 

 Perhaps the most unusual of nontraditional courts is the  justice boat,  a one-room courthouse 

on the top deck of an Amazon riverboat, afl oat in a channel of the Bailique Archipelago at 

the mouth of the Amazon River. Boat and judge and court are part of a program established 

in 1996 to bring governmental services to isolated rain-forest communities of the State of 

Amapá in northern Brazil. Almost like an island, Amapá lies between the northern bank of 

the Amazon River and French Guiana. From Brazil, the only way to get there is by boat or 

plane, and the only road connection is a rough dirt track from French Guiana. 
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  For residents of these isolated communities, every other month the old-style Amazon 

riverboat travels 125 miles downstream from the state capital of Macapá, with judge and 

legal staff aboard, to hold trials and issue judgments. Criminal cases include accusations 

of sexual assault, cattle rustling, and duck theft. For communities with road access, there 

is also the  justice bus —a courthouse on a bus that makes the rounds of the state’s smaller 

communities, often convening hearings and trials on the town square. 
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 ■ SUMMARY  

 The American court system has come to be a bewildering mosaic of names, struc-
tures, and functions. There are justice of the peace and municipal courts, county and 
city courts, superior and inferior courts, trial and appellate courts, plus a host of 
others. The confusion comes from a variety of sources—no two state court systems 
are identical, the names of courts vary regardless of function, and there are various 
levels of jurisdictional authority. 
  The variability in the structure of state court systems is a result of the consti-
tutional guarantee that all states have sovereignty with regard to penal codes and 
enforcement mechanisms. Nevertheless, despite the differences among them, state 
court structures do possess some degree of uniformity. Common to all state court 
structures are appeals courts, major trial courts, and courts of limited jurisdiction. 
Court jurisdiction varies by geography, subject matter, and hierarchy. The federal 
judiciary refl ects a structure similar to that of the states. 
  Appellate state courts ensure that participants in lower-court hearings have access 
to a higher court’s review of the decision and proceedings in the lower court, provided, 
of course, that petitioners can demonstrate their case is worthy of judicial review. 
Caseloads in appellate courts are limited to matters of appeal and review in both civil 
and criminal cases. All states have a high court of appeals in one form or another, and 
more than half the states have an intermediate court of appeals that staves the fl ow 
of cases going directly to higher appeals courts. Major trial courts are also a part of 
each state’s judicial structure. Authorized to try all criminal and civil cases, the major 
trial courts have different names in different states but are most commonly known as 
circuit, district, or superior courts. Courts of limited jurisdiction constitute the lower 
courts in all states and serve as the entry point for criminal judicial processing. 
  The U.S. Supreme Court stands at the apex of the federal judiciary and is the 
highest court in the nation. The Constitution provided the Supreme Court with 
both original and appellate jurisdiction. Its original jurisdiction covers lawsuits 
between two states, issues that test the constitutionality of state laws, and matters 
relating to ambassadors. In its appellate jurisdiction, the Court resolves confl icts that 
raise “substantial federal questions.” 

■

A typical Amazon riverboat with a confi guration similar to that of the justice boat.

  Given the benefi ts of these various forms of nontraditional courts, what other types 

do you think might be benefi cial to the American system of criminal justice?           
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 ■ ISSUES FOR DISCUSSION   
  1.   What type of restructuring would be most effi cient to unify the 

state court systems?  
  2.   What are the major problems with the lower courts, and how 

might these be remedied?  
  3.   Is there any solution to the crush of drug cases in America’s courts?  

  4.   What are some of the problems created by the backlog of cases 
in state and federal courts?  

  5.   What types of cases fall under the jurisdiction of the U.S. 
Supreme Court?  

  6.   What are “nontraditional” courts?     

 ■ KEY TERMS   

  appellate jurisdiction (273)    
  courts of general jurisdiction (272)    
  courts of limited jurisdiction (267)    
  courts of record (273)    
  dual court system (265)    
  judicial circuit (273)    

  justice of the peace (269)    
   Marbury  v.  Madison  (280)    
  Rule of Four (282)    
  trial  de novo  (269)    
  U.S. courts of appeals (278)    
  U.S. district courts (276)    

  U.S. magistrates (276)    
  U.S. Supreme Court (279)    
  writ of  certiorari  (282)    
  writ of  mandamus  (280)       

  The Supreme Court is currently composed of nine justices, although the guide-
lines established in the Judiciary Act of 1789 allowed for only six justices. Each 
justice is nominated by the president of the United States and is confi rmed by the 
Senate for a lifetime appointment. Like members of other higher courts, justices of 
the Supreme Court have discretion over which cases will be considered for review. 
Nevertheless, there are a number of scenarios under which the Court must grant 
review to a case. These include cases in which a federal court has determined an act 
of Congress to be unconstitutional, cases in which a U.S. court of appeals has found 
a state statute to be unconstitutional, cases in which a federal law was ruled invalid 
by a state’s highest court of appeals, and cases in which an individual’s challenge to 
a state statute on federal constitutional grounds is upheld by a state supreme court. 
  In recent years the Supreme Court has become overburdened by a crush of 
appeals. This problem has occurred mostly as a result of the greater emphasis on 
due process, human rights, and civil liberties. The result has been that a greater 
number of appeals have been administered in absence of a written opinion and that 
justices have become increasingly dependent on their clerks to review cases.   

 ■ MEDIA AND LITERATURE RESOURCES  
     Courtrooms of the Future.  A number of jurisdictions are experi-
menting with high-technology courtrooms that allow the presenta-
tion of evidence by means of video and other multimedia formats 
and the paperless fi ling of motions online. Arizona has made sub-
stantial efforts in using the Internet to make the courts more acces-
sible to the public. The Maricopa County, Arizona, court Web site, 
for example, has an online service center where people who are 
representing themselves can obtain forms to fi le for court protection 
orders and other matters ( www.superiorcourt.maricopa.gov ). 

    Drug Courts.  See    John   F.   Anderson   ,  “What to Do About ‘Much 
Ado’ About Drug Courts?”    International Journal of Drug Policy   12 
( 2001 ):  469–475 ;    Denise   C.   Gottfredson   ,    Stacy   S.   Najaka   , and 
   Brook   Kearley   ,  “Effectiveness of Drug Treatment Courts: Evidence 
from a Randomized Trial,”    Criminology and Public Policy   2 ( 2003 ): 
 171–196 ;    David   S.   Festinger   ,    Douglas   B.   Marlowe   ,    Patricia   A.   Lee   , 
   Kimberley   C.   Kirby   ,    Gregory   Bovasso   , and    A.   Thomas   McLellan   , 
 “Status Hearings in Drug Court: When More Is Less and Less Is 
More,”    Drug and Alcohol Dependence   68 ( 2002 ):  151–157 ;    Douglas   
B.   Marlowe   ,  Effective Strategies for Intervening with Drug Abus-
ing Offenders,”    Villanova Law Review   47 ( 2002 ):  989–1026 ;    James   
A.   Inciardi   ,    Duane   C.   McBride   , and    James   E.   Rivers   ,   Drug Control 
and the Courts   ( Newbury Park, CA: Sage Publications ,  1996 ); and 

   Roger   H.   Peters    and    Mary   R.   Murrin   ,  “Effectiveness of Treatment-
Based Drug Courts in Reducing Recidivism,”    Criminal Justice and 
Behavior   20 (February  2000 ):  72–96 . 

    The Supreme Court.  Some excellent books on the U.S. Supreme 
Court are available. See    Kermit   L.   Hall   ,   The Oxford Guide to United 
States Supreme Court Decisions   ( Oxford: Oxford University Press ,  2001 ); 
   Jethro   Koller   Lieberman   ,   A Practical Companion to the Constitution: 
How the Supreme Court Has Ruled on Issues from Abortion to Zoning   ( Los 
Angeles: University of California Press ,  1999 );    Henry   J.   Abraham   ,   Jus-
tices, Presidents, and Senators   ( Lanham, MD: Rowman & Littlefi eld , 
 1999 );    Peter   Irons   ,   The People’s History of the Supreme Court   ( New York: 
Penguin Books ,  2000 ); and    David   M.   O’Brian   ,   Storm Center: The 
Supreme Court in American Politics   ( New York: Norton ,  1990 ) 

    The Law of the Western Frontier.  For those of you who want to learn 
more about the history of the “Wild West” as it relates to justice and 
the law, there are several interesting books available, including    Ruel   
McDaniel   ,   Vinegarroon: The Saga of Judge Roy Bean, Law West of the 
Pecos   ( Whitefi sh, MT: Kessinger ,  2004 );    David   C.   Frederick   ,   Rugged 
Justice: The Ninth Circuit Court of Appeals and the American West,    1891–
1941  ( Berkeley: University of California Press ,  1994 );    Clare   V.   Mc-
Kanna   , Jr.,   The Trial of “Indian Joe”: Race and Justice in the Nineteenth-
Century West   ( Lincoln, NE: University of Nebraska Press ,  2003 ).      
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 The Courtroom Work Group 
and the Right to Counsel 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What are the major roles of judges, prosecutors, 

and defense attorneys? 

    2 What is plea bargaining, and what are the roles 

of the defense attorney, the prosecutor, and the 

judge in the plea bargaining process? 

    3 What are the arguments for and against plea 

bargaining, and what is the Supreme Court’s 

position on it? 

    4 What are the problems associated with providing 

legal assistance to indigent defendants? 

    5 How are judges selected in the state and federal 

court systems? 

    6 What are the issues surrounding prosecutorial 

discretion and the  nolle prosequi?  

    7 In addition to judges, prosecutors, and defense 

attorneys, who are the other members of the 

courtroom work group and what are their roles? 

    8 What were the major issues and cases 

associated with extending the Sixth Amendment 

right to counsel to state defendants? 

    9 What are withholds of adjudication?   
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   CHAPTER 11 



FPO

     U
 nquestionably, the processing of criminal cases is not without dramatic 

moments and characters. There are the many forms of legal magic that 

combine legislation and judicial interpretation; there are the courtroom 

wizards who analyze legal axioms and ideals; there are the procedural practitio-

ners who use justice and emotion to infl uence the outcome of a case; and there 

is the atmosphere of confusion that sometimes reduces fair-minded legal reason-

ing to a state of judicial chaos. All of these refl ect the melodrama and romanti-

cism of the judicial process. At the same time, there are also the little-known 

fi gures who, together with the many other components of the process, represent 

the backbone of the American court system. This chapter, then, examines the 

full spectrum of players in the judicial process in order to demonstrate the impor-

tance of each to a more unifi ed system of criminal justice.    

  The Courtroom Work Group   
 The major participants in the criminal judicial process in the United States are the 
judge, the prosecutor, the defense attorney, and the accused. However, there may 
be many other participants, depending on the particular phase of the process, the 
type of case, and the level of the court. For example, there may be police offi cers 
and witnesses to contribute evidence of innocence or guilt; there may be grand 
juries and trial juries to consider the nature and importance of the evidence and 
render judgment; and there may be offi cers of the court, such as bailiffs, clerks, and 
reporters, who attend to administrative matters. Finally, there are others with only 
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Plea Bargains and Withholds 

of Adjudication Shortcut 

Courtroom Procedures

COURT STREET, USA—Fred Smith, an 

18-year-old white male, stabbed a good 

samaritan who tried to break up a fi ght. He 

pleaded no contest to aggravated battery. 

Lucky for Smith, a judge called the attack 

an “isolated incident” and instead of re-

ceiving a felony conviction, he received a 

“withhold of adjudication.”

 Reginald Wilson, a 16-year-old black 

male, also stabbed someone during a 

fi ght. Wilson, however, wasn’t as lucky 

as Smith and, instead of receiving a 

a penalty of up to 15 years in prison. The de-

fendant’s savvy lawyer, who recognizes that 

the evidence and testimony point to the de-

fendant without a doubt, suggests the defen-

dant “plea bargain”—that is, plead guilty to 

robbery three—and tells him he’ll be back on 

the street in two years. His lawyer also in-

forms him that if this goes to trial he will 

probably be convicted and receive 15 years in 

prison. The defendant agrees and goes off to 

prison for 18 to 24 months, and the judge, 

defense attorney, and assistant DA move on 

to the next case.

 What is a “withhold of adjudication”? In 

a case where two people are charged with 

the exact same crime, why is one person 

granted a withhold and able to move on with 

his or her life, while the other person, labeled 

a convicted felon, struggles with unemploy-

ment for the rest of his or her life? Is it fair 

that a guilty man was able to plea-bargain 

his way out of a 15-year sentence to a sen-

tence that probably lasted less than two 

years? Do withholds of adjudication and plea 

bargains corrupt our criminal justice system? 

Has justice been served?

withhold, was convicted of a felony and sen-

tenced to two years in prison.

 Neither Smith nor Wilson had prior records.

 Now, three years later, Smith is employed 

as a supervisor at a video store and is attending 

Florida International University with the intention 

of becoming a marine biologist. Wilson has 

dreams of attending school like Smith. However, 

college appears to be more of a fantasy than 

reality. He lives alone in a small, run-down apart-

ment. He has applied for about 50 jobs but is 

having trouble gaining employment because of 

his status as a convicted felon.

 In another community, Jason Frederick 

struck and killed an elderly woman as she 

crossed the street; then he drove off. He 

pleaded “no contest” to leaving the scene of 

an accident resulting in death. He received a 

withhold of adjudication and received pro-

bation. This means that, in the eyes of the 

law, he’s not a felon and does not lose his 

civil rights.

 A man with prior convictions has been ar-

rested for robbery in the fi rst degree, assault, 

and possession of a deadly weapon. Robbery 

in the fi rst degree is a serious offense, carrying 
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quasi-judicial functions, such as coroners and medical examiners, whose testimony 
and judgment may be required in specifi c kinds of cases. Each of these participants 
has a specifi c role in criminal court processing, and without them various phases in 
the judicial system would not be fully possible. 

  Judges 

 Although there are many high-ranking offi cials at all levels of the criminal justice 
process, none have the prominence and the prestige of  judges,  also referred to as 
 magistrates  or  justices.  They are responsible for the honest, impartial, and equitable 
administration of justice. To most observers, they are the ultimate arbiters and 
symbols of law and order. When they enter a courtroom, everyone rises; when they 
speak, others listen. Although at times their power to decide a case may be assigned 
to a jury, the judges alone have the authority to interpret the rules that govern 
court proceedings. 
    In military tribunals, judges are different in some ways than those seen in other 
courts—all are military offi cers (see  Exhibit 11.1 ).  

 Roles and Responsibilities   The roles and responsibilities of judges are 
numerous—in fact, a monograph prepared by the American Bar Association during 
the 1970s took some 100 pages to describe them only briefl y. 1  At the most general 
level, judges are both arbiters and administrators. As arbiters, they are responsible 
for safeguarding the rights of the accused as well as the interests of the public in 
the administration of criminal justice. As administrators, they must control the fl ow 
of cases through the courts and oversee such ancillary duties as the appointment and 
evaluation of court personnel, record keeping, and budget requests. 
  Generally, these roles and responsibilities apply to the justices of urban munic-
ipal courts, rural county courts, and state trial courts. Even justices of the peace 
have similar duties as they preside over minor offenses and civil disputes. However, 
there are variations depending on the size and complexity of a particular jurisdic-
tion. County judges are more likely to have administrative duties—securing funds 
to operate the court, hiring personnel, purchasing supplies—than are judges on the 
higher rungs of the judicial ladder. Conversely, justices in urban municipal courts 
or state trial courts are likely to devote more of their time to managing the fl ow 
of cases through the court than are judges in less populated areas, simply because 
they have more defendants. 
      At the appellate level, the responsibilities of judges differ greatly from those of 
judges in the lower and felony courts. Appeals are dealt with through written briefs 
or oral arguments, and in the latter case the only participants are the counsels for the 
defense and the prosecution. The responsibilities of appeals judges are as follows:  

  1.   Determining whether the proper procedures were followed in the presentation 
of the appeal.  

  2.   Examining the written brief, the trial record, or other materials that may have 
been fi led.  

  3.   Presiding over any oral arguments.  

  4.   Weighing the facts of the case and the nature of the appeal in order to arrive 
at a decision.  

  5.   Negotiating a decision through vote, persuasion, or compromise in cases in 
which more than one judge hears the appeal.  

  6.   Preparing a written  opinion  that details the logic and reasons for the decision.   

  Beyond these duties and responsibilities, judges also have infl uence over other 
aspects of the criminal justice process that are related directly and sometimes indi-
rectly to the court. In some jurisdictions, for example, service agencies such as pro-
bation and release-on-recognizance programs are under the administrative control 

   It is upon the judge’s wisdom that we 
must rely.

    —justice charles evans hughes     

   Judges are apt to be naive, simple-
minded men.

    —justice oliver wendell 

holmes, jr.     

 Nobody outside of a baby carriage or a 
judge’s chamber can believe in an un-
prejudiced point of view.    

— lillian   hellman    

   I think a judge should be looked on 
rather as a sphinx than as a person—
you shouldn’t be able to imagine a 
judge having a bath.    

— judge   h. c.   leon      

   It is upon the judge’s wisdom that we 
must rely.

    —justice charles evans hughes     

   Judges are apt to be naive, simple-
minded men.

    —justice oliver wendell 

holmes, jr.     

 Nobody outside of a baby carriage or a 
judge’s chamber can believe in an un-
prejudiced point of view.    

— lillian   hellman    

   I think a judge should be looked on 
rather as a sphinx than as a person—
you shouldn’t be able to imagine a 
judge having a bath.    

— judge   h. c.   leon      

   That judges of important causes should 
hold offi ce for life is a disputable thing, 
for the mind grows old as well as the 
body.

    — aristotle      

   A trial court must be guided by statutes 
and the case law.    

— judge   lance   ito      

   That judges of important causes should 
hold offi ce for life is a disputable thing, 
for the mind grows old as well as the 
body.

    — aristotle      

   A trial court must be guided by statutes 
and the case law.    

— judge   lance   ito      
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EXHIBIT 11.1 International Perspectives on Crime & Justice

Terrorism, Faceless Judges, and Military Tribunals

Not too long after American troops were sent to the Middle East in the 

wake of the 9/11 attacks, the United States declared that persons 

captured in connection with the war on terrorism and held at Guanta-

namo Bay, Cuba, were “enemy combatants.” As a result, they would 

not be entitled to the legal protections espoused by the Geneva Con-

vention. Among the privileges guaranteed by the convention is the 

right to an individual hearing to determine the status of each prisoner. 

Because all the prisoners were designated as combatant status, the 

hundreds of detainees were scheduled to face the fi rst U.S. military 

tribunals since World War II. By law, only enemy combatants can be 

tried in military tribunals.

 Military tribunals are essentially streamlined court proceedings 

that operate in secret. The judges are military offi cers selected by the 

government, and less stringent rules of evidence apply. For example, 

defendants have no right to choose their own defense, protect them-

selves against self-incrimination, or appeal the verdict. Further, the 

death penalty may be imposed even without the unanimous approval 

of the judges. Proponents argue that the tribunals can swiftly and ef-

fectively dole out punishment for dangerous criminals without getting 

bogged down in legal technicalities.

 Military tribunals in the United States date back to the Civil War. 

President Abraham Lincoln used them as part of a wider campaign aimed 

at eradicating public dissent and silencing vocal critics of his administra-

tion and the bitterly divisive war. The tribunals were used once again by 

President Roosevelt in 1942 on eight Germans who plotted terrorist 

attacks against American interests—eerily similar to those plotted by 

al-Qaeda. They schemed to destroy railroads, aluminum factories, power 

plants, bridges, and Jewish-owned and operated places of business. 

The constitutionality of the military tribunal was challenged and taken to 

the Supreme Court, whose decision in Ex parte Quirin (317 U.S. I), or the 

“Quirin case,” named after one of the defendants, was the basis for the 

U.S. attorney general’s legal argument in favor of using military tribunals. 

The justices presiding over the World War II–era case unanimously ruled 

in favor of the legality of the proceedings.

 But the secretive nature and harsh form of justice that military tri-

bunals can bequeath has prompted criticism. The problem with mili-

tary tribunals, critics say, is that they violate the separation-of-powers 

doctrine. The president oversees the creation of the military commis-

sions and determines who will be tried before them. By circumstance, 

the military commission acting as the judges cannot be a genuinely 

independent body since its members answer directly to the secretary 

of defense and the president, the very same people who ordered them 

to prosecute the cases.

 Other critics have compared the secret military tribunals with Pe-

ru’s use of “faceless judges,” a measure introduced in that country’s 

war against the Sendero Luminoso, or “Shining Path,” a corps of fa-

natic guerrilla insurgents seeking to purify Peru by violence. It emerged 

from a tangled web of Peruvian politics in 1970 in the ancient colonial 

city of Ayacucho—a community of 70,000 residents located some 

200 miles southeast of Lima. The moving force behind Sendero’s cre-

ation was Abimael Guzman (also known as Chairman Gonzolo), a phi-

losophy professor at the San Cristobal de Huamanga University. Noting 

the striking class differences in his society, Guzman concluded that as 

Peru approached the twenty-fi rst century, it was still a semifeudal and 

semicolonial society. Moreover, the government embodied a fascist 

structure masquerading as democracy and engaging in the construc-

tion of a corporate state and the development of bureaucratic capital-

ism. Guzman held that social reform could be had only by making revo-

lutionaries out of Peruvian peasants for the purpose of overthrowing 

the established government.

 Sendero violence against the government began a decade later, in 

July 1980, and by the end of the year some 240 incidents had been re-

corded, including the destruction of local tax records, bombings of gov-

ernment offi ces, and sabotage of electricity pylons. By 1981, the rate of 

incidents had increased, expanding to such activities as the raiding of 

banks, mines, and police posts. Kidnapping was added the following 

year. The ideological politics of the Sendero Luminoso became most 

evident in the focus of its terrorist activities during the latter half of the 

1980s. In southern Peru, Sendero guerrillas captured plantations and 

haciendas, sometimes killing their owners and employees, and distrib-

uted cattle, sheep, alpacas, and other goods to local peasants.

 By the time Guzman and a number of his followers were arrested 

in 1992, the death toll from the country’s guerrilla war had surpassed 

30,000 people. Property damage was estimated at nearly $20 billion. 

A state of emergency, with constitutional guarantees in abeyance, 

existed in almost two-thirds of Peru, affecting half the population. 

Moreover, Sendero Luminoso was believed to have fi elded some 5,000 

guerrillas and 50,000 followers nationwide.

 In the wake of Guzman’s arrest, Peru established a system of anti-

terrorism laws and special tribunals to preside over terrorism trials in 

of the court. In others, where these are separate county or state agencies, their 
functioning is infl uenced by the attitudes and judicial policies of the local chief 
magistrate. Similarly, police and prosecutors are infl uenced by the judge, whose dis-
cretion in the acceptance of evidence and pleas and in sentencing clearly has an 
impact on the arrest and charging processes.   

 Selection of Judges   Although judges, justices, and magistrates have the highest 
authority in the criminal justice process, they are not always the most qualifi ed or 
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which cases were heard by jueces sin rostro, or “faceless judges.” The 

system was introduced by President Alberto Fujimori to prevent intimi-

dation by terrorists who could identify the judges at public trials. Under 

the procedure, suspects were tried in military courts, and judges cov-

ered their faces or presided from behind screens or one-way glass to 

prevent identifi cation and signed their verdicts using code names.

 From 1992 through 1997, tribunals of faceless judges convicted 

and sentenced more than 5,000 accused terrorists—hundreds to 

terms of life imprisonment—statistics that were intended to demon-

strate the effi ciency of the system. Among those sentenced was 

Sendero Luminoso leader Abimael Guzman. But from its very begin-

ning, the system of using faceless judges was seen as a threat to 

both human rights and the justice it was supposed to administer. In 

fact, both the press and human rights groups frequently reported 

instances of doubtful sentences or cases of union leaders, members 

of opposition parties, municipal authorities, students, and others 

who spent months in prison waiting for their cases to be heard. 

Peru’s Institute for Legal Defense, a human rights organization, 

argued that hundreds of innocent people were left defenseless 

against a system that, at the outset, permitted arrest and accusation 

based on political persecution and personal revenge and then sanc-

tioned tribunals presided over by faceless judges.

 In 1997, Peru abandoned its system of faceless judges. However, 

other provisions of its antiterrorism legislation remain, including the 

use of military courts to hear cases of civilians accused of crimes 

against the government and the shielding of police and military 

personnel involved in the interrogation and detention of sus-

pects from cross-examination by defense lawyers.

As of 2008, the Sendero Luminoso was still active in sev-

eral of Peru’s rural areas, but its strength had declined dra-

matically as a result of the Peruvian military’s antiterrorism 

efforts. Membership is unknown; it is estimated to be only 400 

to 500 armed militants, but growing again, possibly due to in-

volvement in narcotraffi cking.

In retrospect, defendants throughout history whose trials 

and convictions have been shrouded in secrecy leave the pub-

lic questioning the true weight of justice served. The practice 

also sets a precedent for the future suspensions of civil liber-

ties. The U.S. State Department has criticized secret military 

tribunals in other countries for years, saying that the secrecy 

can shield corruption and foster distrust among the public.

At the same time, the federal courts are weighing in on 

the issue. On January 31, 2005, U.S. district court judge 

Joyce Green ruled that “enemy combatants’ being held at 

Guantanamo must be allowed to challenge their detention in U.S. 

courts, holding that the “military commissions” being used are illegal. 

Specifi cally, the decision concluded that the Guantanamo military 

tribunals designed to determine whether the prisoners are members 

of the Taliban or al-Qaeda were “so stacked against them that their 

judgments cannot be trusted.” However, the ruling directly confl icted 

with one issued by U.S. district judge Richard Leon, who held in a 

similar case earlier in the month that the detainees’ bid for freedom 

is supported by “no viable legal theory.” 

In 2006 the U.S. Supreme Court struck down the use of military 

commissions, holding that they were neither authorized by federal 

law nor required by military necessity. The Court also held that U.S. 

courts have jurisdiction to hear legal challenges on behalf of persons 

detained at the U.S. Naval Station in Guantanamo Bay, Cuba, in con-

nection with the war against terrorism.

Sources: Mark Weisenmiller, “Military Tribunals in the United States,” History Today, 
April 2002, 28–29; “Justice Can’t Be Done in Secret,” Nation 274, 22 (2002), 16–20; 
Neal Katyal, “Waging War, Deciding Guilt: Trying the Military Tribunals,” Yale Law Journal 
11, 6 (2002), 1259–1310; Sanjuana Martinez, “Montesinos Still Controls Peru,” Proceso, 
October 1, 2000, 10; Gustavo Gorriti, The Shining Path: A History of the Millenarian War 

in Peru (Chapel Hill: University of North Carolina Press, 1999); Michael Reid, Peru: Paths 

to Poverty (London: Latin America Bureau, 1985); “‘Faceless Judges’ Threaten Rights in 
Peru,” Latinamerica Press, September 9, 1993, 3; U.S. Department of State, “Sendero 
Luminoso,” Global Terrorism Report, November 2000; U.S. Department of State, Country 

Reports on Terrorism, 2004, April 2005; Jennifer K. Elsea and Kenneth R. Thomas, Enemy 
Combatant Detainees: Habeas Corpus Challenges in Federal Court (Washington, DC: 
Congressional Research Service, 2007).

Former Peruvian President Alberto Fujimori meeting with leaders of the 

Shining Path.

best trained. In some lower courts, neither a college degree nor a law degree is 
required. This situation has evolved from both the manner in which judges are 
recruited and the methods through which they are trained. Judges are either  elected  
or  appointed,  and both mechanisms have a variety of problems. 
  All federal judges are nominated by the president of the United States and 
must be confi rmed by the Senate. The U.S. Constitution specifi es this for Supreme 
Court justices, and the Judiciary Act of 1789 adopted the same procedure for other 
federal judgeships. 

Judges are the weakest link in our 
system of justice, and they are also 
the most protected.

—alan m. dershowitz
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  Because all federal judges hold their offi ces “during good behavior”—that is, for 
life—the appointments are extremely important, giving the president great power to 
shape the direction of federal judicial policy. This is unquestionably true with respect 
to the U.S. Supreme Court. Generally, although senatorial confi rmation of a presi-
dential nominee to the Court is often little more than a formality, it is a process 
that the Senate takes seriously and that has resulted in some rugged battles. Never-
theless, on only 12 occasions since the nation’s founding (with just 4 of them in the 
twentieth century), has the Senate failed to confi rm a presidential choice; the mar-
gins of confi rmation have been wide, with more than two-thirds of the nominees 
receiving unanimous Senate approval. The president’s power has also been apparent 
in the partisan nature of most judicial appointments. Of the 122 Supreme Court 
justices, only 12 were not members of the president’s political party. 
  For recent Supreme Court nominations, however, there has been a good deal of 
discussion and disagreement about the role of the Senate and about what “advise and 
consent” means. (The phrase  advise and consent  is taken from Senate Rule 38: “The 
fi nal question on every nomination shall be, ‘Will the Senate advise and consent to 
this nomination?”’) The members of the Judiciary Committee have expressed the view 
that the Senate must make an independent judgment. Further, the Senate has a role 
in determining which of a number of choices a president will send forward. 
  In the other federal courts, too, the president’s nominee is confi rmed or rejected 
by the Senate. In years past, senators used appointments to the U.S. district courts 
and U.S. courts of appeals as political patronage. Thus, although the president made 
the nomination, most senators sponsored specifi c candidates and expected them to 
receive the appointment, unless it was discovered that a candidate had committed 
some grave misdeed in the past. Senators enforced their demands in specifi c ways. 
They could threaten to withdraw their support for certain bills that were important 
to the president’s legislative program, or they could block the appointment of anyone 
else to the post by involving the rule of “senatorial courtesy.” According to this 
unwritten rule, if a senator of the president’s party declares that an appointee who 
is to serve in the senator’s home state is “personally obnoxious” to him or her, the 
Senate will not confi rm the nomination. 2  
  To some extent, the patronage system and senatorial courtesy still persist. How-
ever, partisan politics plays a signifi cant role in the selection of federal judges, and, 
as a result, many judgeships have remained vacant. (For a glimpse at one of the 
district court appointments made by President Ulysses S. Grant, see  Exhibit 11.2 .) 
  In state, county, and municipal jurisdictions where judges are elected, political 
connections are even more important. To win a judgeship, the candidate must fi rst 
secure the party nomination and then campaign on the party ticket. Thus, the poten-
tial judge becomes embroiled in the same type of partisan politics seen in the elec-
tion of presidents, governors, legislators, and other government offi cials. This system 
generally results in the election of the most politically active, but not necessarily the 
most qualifi ed, candidates. 
  In state jurisdictions where judges are appointed, partisan politics still can play 
a role, but the degree of political infl uence over specifi c selections varies by state and 
by level in the judicial hierarchy. In many systems, governors appear to have more 
freedom than the president in making selections. Generally, gubernatorial appoint-
ments are made to the courts of appeals and sometimes the major trial courts. In 
both instances, party connections and service in the state legislature play important 
roles in the nomination process. 
  At the lower levels of the judicial hierarchy, partisan politics are almost always 
present in the selection of judges. Appointments of judges in municipal and justice 
of the peace courts are typically made by mayors, county managers, or town councils, 
and friendship, kinship, party affi liation, and the political spoils system may play a 
role in the process. 
  In an attempt to overcome the shortcomings of judicial selection through appoint-
ment or election, the American Bar Association (ABA) has long advocated a hybrid 
appointment and election system called the  Missouri Plan.  3  Also known as the  ABA 

famous criminals
Albert Fish
Before Jeffrey Dahmer, and even before the 

fi ctional character Hannibal Lechter, there 

was Albert Fish, a grandfatherly-looking indi-

vidual who was America’s fi rst known can-

nibal. Born in Washington, D.C., in 1870, Fish 

began his career as a predator at age 20. He 

would lure children away from their homes, 

torture them in various ways including using 

a paddle laced with sharp nails, and then 

rape them. As time went on, the sexual fan-

tasies he would act out on the children grew 

more fi endish and bizarre, and often ended 

in murdering and than cannibalizing his 

young victims.

Although Fish was a small, gentle-look-

ing man who appeared kind and trusting, af-

ter his capture he admitted to molesting 

over 400 children and torturing and killing 

many of them. He was eventually arrested 

for his crimes, and at his trial in 1935, he 

pleaded not guilty by the reason of insanity. 

He said it was voices in his head telling him 

to kill children that made him do such evil 

crimes. Despite the many psychiatrists who 

described Fish as insane, the jury found him 

both sane and guilty. He was sentenced to 

death, and on January 16, 1936, Albert Fish 

was electrocuted at Sing Sing Prison. ❚
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historical perspecti ves on crimie and justice EXHIBIT 11.2

The Law West of Fort Smith

During the years immediately following the Civil War, the territory west of 

Fort Smith, Arkansas, was a virtual no-man’s-land. Comprising more than 

74,000 square miles of unfriendly Indian country, bounded on the north by 

Kansas and on the south by Texas, its population seemed to be dominated 

by frontier predators. Thieves, prostitutes, cattle rustlers, bank robbers, 

and murderers sought refuge here, where there was no court or formal 

law under which a fugitive could be extradited. The area included the 

notorious “Robbers Cave” in the San Boise Mountains, celebrated in his-

tory and folklore as a junction city of robbers, gamblers, horse thieves, 

and bounty hunters; just west of the fort were the rugged Cookson Hills, 

an out-thrust of the Ozark Mountains, from which came Frank and Jesse 

James, the Younger brothers, the Daltons, Belle Starr, and other well-

known frontier desperadoes. The territory was one of mountains and hills, 

crevices with inaccessible canyons, narrow valleys, steep watercourses, 

natural caves, and segmented deserts that made it an almost impervious 

outlaw sanctuary where savagery prevailed.

 On May 2, 1875, federal judge Isaac C. Parker arrived in Fort Smith 

to reestablish the federal court in the Western District of Arkansas. 

The court had originally been created by congressional action in 1851, 

but from the outset it had been ineffective. During the Civil War the 

courthouse had been burned to the ground, and the years that fol-

lowed its rebuilding were marked by incompetency and corruption. 

With Parker’s appointment by President Ulysses S. Grant as a federal 

district judge, law fi nally came to the territory west of Fort Smith.

 Judge Parker was given 200 federal marshals to police the 74,000-

square-mile area, and only eight days after his arrival at Fort Smith he 

opened his fi rst term of court. Eighteen persons were brought before 

him charged with murder, and fi fteen were convicted. Eight were sen-

tenced to die on the gallows on September 3, 1875. Before the date 

arrived, however, one was shot during an escape attempt, and another 

had his sentence commuted to life imprisonment.

 The mass hanging of the remaining six brought international atten-

tion to the court and its judge. People from all parts of the country, and 

even strangers from abroad, began fi ltering into the town a week before 

the execution. On the morning of September 3, more than 5,000 people 

packed the jail yard and clung from the tops of the old fort’s stone walls 

to view the macabre event. The six felons were lined up along a scaffold 

with their feet across the crack where the planks forming the death trap 

came together. As the nooses were adjusted about their necks, Judge 

Parker said: “Farewell forever until the court and you and all here today 

shall meet together in the general resurrection.” The trap door fell, and 

the six men died at the end of ropes with broken necks.

 Press reports of the event shocked people throughout the nation. 

The deaths on the gallows were considered atrocities, and Parker 

became known as “the hanging judge”; as one correspondent put it, 

“None but a heartless judge could be so lacking in compassion as to 

decree such wholesale killing.” But to the locals, it was different. At 

the time of the hangings crime was so rampant that conditions had 

given rise to the phrase, “There is no Sunday west of St. Louis—no 

God west of Fort Smith.”

 In his 21 years as judge of the federal district court at Fort Smith, 

Isaac C. Parker sentenced 168 persons to death, of whom 88 were 

actually hanged. However, Parker was also a civic-minded jurist 

whose sympathies lay with the victims and their families; he was a 

supporter of good city government, and an advocate for the many 

Native American tribes in his jurisdiction.

 Parker died in 1896 at the age of 58. His territory “west of Fort Smith” 

is now the state of Oklahoma, and his restored courtroom and a replica of 

his hanging gallows are a part of the Fort Smith National Historic Site.

Sources: Glenn Shirley, Law West of Fort Smith (New York: Henry Holt, 1957); Clyde B. 
Davis, The Arkansas (New York: Farrar & Rinehart, 1940); Homer Croy, He Hanged Them 

High (New York: Duel, Sloan and Pearch, 1952).

“Hanging Judge” Isaac Parker.

Plan  or “merit selection,” it calls for the governor to select a candidate from a list of 
nominees drafted by a commission of lawyers, members of the public, and an incum-
bent judge. The appointee serves for one or more years, or until the next election, 
and then must be confi rmed by the people in a  plebiscite  (vote of the people). The 
voters are asked, “Shall Judge _____ be retained in offi ce?” If the voters approve, the 
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judge serves until the next such election. If not, another judge is appointed through 
the same procedure. The Missouri Plan thus is a mechanism through which the 
governor, the state bar association, and the public participate in the selection of judges, 
as well as a means by which the voters can reject a sitting judge. 
  By the 1990s, the Missouri Plan or comparable forms of merit selection of 
judges had been established in the majority of states and the District of Columbia. 4  
Recently, however, this approach has run into some diffi culties. In Missouri, where 
the plan originated in 1940 as a cure for widespread patronage, there have been 
allegations that the merit selection process has come under political infl uence. More-
over, studies comparing the Missouri Plan with partisan election systems suggest 
that the characteristics of the judges selected under the two processes tend to be 
similar in both background and legal experience. Currently, the majority of states 
continue to use merit selection, with the remainder choosing their judges through 
 partisan  (using political parties) or  nonpartisan  (without party politics) elections. 5    

 Judicial Training   Although judges, justices, and magistrates obtain their posi-
tions through various political mechanisms, this should not suggest that none are 
qualifi ed to serve. There are, to be sure, no constitutional or statutory qualifi cations 
for serving on the U.S. Supreme Court—there is no age limitation, no requirement 
that the justices be native-born citizens, not even a requirement that appointees have 
a legal background. However, there are informal criteria for membership on the 
Court, and  every  nominee thus far has been a lawyer. Curiously, however, it was not 
until 1957 that the Court was composed entirely of law school graduates. 
      Current members of the Supreme Court have extensive legal backgrounds, pri-
marily in the federal judicial system. For example, Justice Anthony M. Kennedy, who 
was nominated by Ronald Reagan in 1988, graduated from Harvard Law School 
and practiced law for more than two decades, was a part-time professor at the 
McGeorge School of Law and a member of the United States Tax Court bar, and 
ultimately served as a U.S. court of appeals judge. U.S. district and appeals court 
judges have similar backgrounds, and virtually all are law school graduates. 
  At the state level, the vast majority of trial and appellate judges have legal 
education and training, but in courts of limited jurisdiction there are some who do 
not. The lack of legal education seems to be more prevalent in county court systems 
and justice of the peace courts. In larger municipal court systems some changes have 
been made in recent years. The New York City Criminal Court Act, for example, 
requires the following:

  Each of the judges of the court shall be a resident of the city. No person, other than one 
who holds such offi ce on the fi rst day of September, nineteen hundred sixty-two, may 
assume the offi ce of judge of the court unless he has been admitted to practice law in 
this state at least ten years. 6    

 The New York law, passed in 1962 and adopted by numerous other jurisdictions 
since then, was designed to prevent the appointment of inexperienced legal practi-
tioners. Although it did not require a law degree, it did mandate admittance to the 
bar—that is, passing the state bar examination. The wording of the act also implied 
a requirement of 10 years’ experience in the practice of law, which in effect set the 
minimum age requirement in the early thirties. 
  Even with the various changes in judicial selection practices and requirements for 
legal education, the training of judges remains a problem. Trial judges in the courts of 
original jurisdiction are the most crucial actors in criminal justice processing, but few 
have any formal training or apprenticeship in the judicial function. They generally come 
to the bench with no knowledge of the art of judging other than perhaps some experience 
as trial lawyers—experiences that rarely include extensive criminal practice. 
  The idea that judges should go back to school for training seminars has never 
been a popular one, but since the 1960s some programs have been developed through 
the efforts of the American Bar Association. Currently, the National College of the 
State Judiciary conducts two-week and four-week summer courses for trial judges, 

famous criminals
Richard Ramirez, 
“The Night Stalker”
Residents of California were paralyzed by 

fear for a period of 14 months during the 

mid-1980s when the killer Los Angeles jour-

nalists dubbed as “the Night Stalker” terror-

ized communities with brutal crimes of rape 

and murder.

On June 28, 1984, Ramirez made his fi rst 

strike. When a 79-year-old woman left her 

apartment window cracked open on a humid 

summer night, Ramirez slipped inside, attacked 

her while she was sleeping, sexually assaulted 

her, and stabbed her to death. In the months 

that followed, heinous crimes of sexual assault 

and murder were reported throughout the LA 

area with increasing frequency and intensity.

In response to the crime wave, citizens 

throughout the region formed neighborhood 

watch programs, vigilantes patrolled the 

streets, patrol cars and unmarked cars 

scanned neighborhoods with an increased 

presence, scores of residents bought guard 

dogs, and some even created cardboard cut-

outs of humans to keep in their lit windows 

so that it would appear that someone was 

home and awake at night. A special Night 

Stalker task force was established, with 200 

detectives dedicated to the case 24/7.

Ramirez was eventually arrested, tried, 

and found guilty of 13 murders and 30 other 

offenses. He reportedly said, “No big deal. 

Death comes with the territory. I’ll see you 

in Disneyland,” after he was handed 19 

death sentences. At the time of this writing, 

“The Night Stalker” remains on death row 

and continues to appeal his conviction. ❚
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and the Federal Judicial Center conducts seminars for newly appointed federal judges 
as well as continuing education for veteran judges. Yet only a minority of the nation’s 
jurists have exposure to such judgeship training, and the possibility of creating 
apprenticeships for those who wish to pursue judicial careers—an educational mech-
anism that exists in most European countries—remains dim.    

 Prosecutors 

   The  prosecutor,  also known as the  district attorney  or DA, the  county attorney,  the 
 state attorney,  or the  U.S. attorney —depending on the jurisdiction of his or her 
offi ce—is a government lawyer and the chief law enforcement authority of a par-
ticular community. As an elected or appointed public offi cial, the prosecutor occupies 
a crucial position in criminal justice processing. It is the prosecutor who decides how 
cases brought by the police will be disposed of, which cases will be pursued through 
the courts, and whether the original charges against an accused may be reduced to 
some lesser offense. In many jurisdictions, the prosecutor prepares and approves 
arrest and search warrants before they are formally issued by a magistrate.  

 Roles and Responsibilities   At the most general level, the responsibilities of 
the prosecutor are threefold: (1) enforcing the law, (2) representing the government 
in matters of law, and (3) representing the government and the people in matters of 
legislation and criminal justice reform. As such, the functions of the prosecutor are 
extremely broad and considerably more diverse than the commonly perceived role 
of the state’s trial lawyer. Moreover, as legal scholar Wayne R. LaFave has pointed 
out, the specifi cs of the prosecutorial role are diffi cult to grasp fully:

  Appraisal of the role of the prosecutor is made diffi cult because that role is inevitably 
more ambiguous than that of the police or the trial court. It is clear that the police are 
concerned with the detection of crime and the identifi cation and apprehension of 
offenders; it is likewise apparent that courts must decide the issue of guilt or innocence. 
A prosecutor, however, may conceive of his principal responsibility in a number of dif-
ferent ways. He may serve primarily as trial counsel for the police department, refl ect-
ing the views of the department in his court representation. Or, he may serve as a sort 
of “house counsel” for the police, giving legal advice to the department on how to 
develop enforcement practices which will withstand challenge in court. On the other 

   In truth, there is a tremendous 
ambivalence—almost a schizophrenia—
that the quasi-judicial role of a prosecu-
tor imposes. On the one hand, he is a 
trial advocate, expected to do every-
thing in his power to obtain convictions. 
On the other hand, he is sworn to ad-
minister justice dispassionately, to seek 
humane dispositions rather than to 
blindly extract every last drop of punish-
ment from every case.    

— steven   phillips , former 

assistant district attorney, 

bronx county, new york      

   I battle crime every day, and I defend 
myself every day, too. I am a black 
prosecutor in Louisville, Kentucky. I 
have presented cases before juries, but 
from my fi rst day on the job I have felt 
that I have been on trial in the court of 
public opinion. Even my maternal grand-
mother once asked if I was a Republi-
can (I’m not), while others just asked 
the ultimate question: how can you put 
our black men in jail? I put people in jail 
because they break the law, not 
because I’m a puppet of a racist 
judicial system.    

— felicia   j.   nu´man      
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An attorney arguing her case before the Connecticut Supreme Court.
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hand, the prosecutor may consider himself primarily a representative of the court, with 
the responsibility of enforcing rules designed to control police practices and perhaps 
otherwise acting for the benefi t of persons who are proceeded against. Another possibil-
ity is that the prosecutor, as an elected offi cial . . . will try primarily to refl ect com-
munity opinion in the making of decisions as to whether to prosecute. 7    

 At the very least, the prosecutor is all of these things. Unlike the roles of other 
players in the administration of justice, those of the prosecutor span the entire 
criminal justice process, as follows:  

   1.    Investigation:  During the investigation phase, prosecutors prepare search and 
arrest warrants and work with police to ensure that investigation reports are 
complete. In some circumstances, through either citizen complaints or suspicion 
of alleged criminal acts, prosecutors initiate their own investigations, which may 
be independent of police activity.  

   2.    Arrest:  After arrests have been made, prosecutors screen cases to determine 
which should be prosecuted and which should be dropped.  

   3.    Initial appearance:  During the fi rst court appearance, prosecutors ensure that 
defendants are notifi ed of the charges against them. In addition, they serve as 
the government’s attorney at summary trials in minor cases and participate in 
bail decisions. Importantly, prosecutors can also discontinue a prosecution 
through a  nolle prosequi  (also referred to as  nol. pros.  or simply  nolle ), a formal 
statement of unwillingness to proceed further in a particular case.  

   4.    Preliminary hearing:  Prosecutors have two functions at preliminary hearings: to 
establish probable cause and to  nol. pros.  cases when appropriate. In jurisdictions 
that have no initial appearance but proceed directly to the preliminary hearing, 
prosecutors have the additional tasks of giving formal notice of charges and 
participating in bail decisions.  

   5.    Information and indictment:  Prosecutors prepare the  information  report that 
establishes probable cause and binds an accused person over for trial. In jurisdic-
tions that use the indictment rather than the information, prosecutors establish 
probable cause before the grand jury.  

   6.    Arraignment:  Prosecutors arraign felony defendants; that is, they bring the 
accused to the court to answer to matters charged in the information or indict-
ment. Prosecutors also participate in  plea negotiation —that is, allowing defen-
dants to plead guilty to a reduced charge or charges.  

   7.    Pretrial motions:  As representatives of the state, prosecutors initiate and par-
ticipate in the argument of any pretrial motions.  

   8.    Trial:  Prosecutors are the government trial lawyers, and as such they attempt to 
prove guilt beyond a reasonable doubt.  

   9.    Sentencing:  Prosecutors recommend either rigid or lenient sentences.  

  10.    Appeal:  Through written or oral debate, prosecutors argue that convictions were 
obtained properly and should not be reversed.  

  11.    Parole:  In some jurisdictions, prosecutors make recommendations for or against 
parole for all inmates who are up for review. In most instances, however, prosecutors 
typically limit themselves to opposing early parole release for serious offenders.   

  Of these many functions and roles, those with the greatest impact on criminal 
justice processing are the ones involving  prosecutorial discretion —the decision to pros-
ecute, the  nol. pros.  of cases, and plea bargaining.   

 The Decision to Prosecute   Prosecutorial discretion typically begins after an 
arrest has been made, when police reports are forwarded to the county or state 
attorney for review. At that point, the prosecutor screens and evaluates the evidence 
and the details of the arrest and decides whether to accept or reject the case for 
prosecution. In this decision-making process, the prosecutor has, in theory, absolute 

   Far more than in any other democracy, 
American prosecutors have almost un-
fettered authority to decide whom to 
charge, what crimes to identify, what 
penalties to seek, what bail to urge, 
what evidence to present, what per-
sons to give immunity from prosecution, 
what plea bargains to make, and what 
sentences to negotiate.

—    new york times 

law correspondent 

stuart diamond     

   Far more than in any other democracy, 
American prosecutors have almost un-
fettered authority to decide whom to 
charge, what crimes to identify, what 
penalties to seek, what bail to urge, 
what evidence to present, what per-
sons to give immunity from prosecution, 
what plea bargains to make, and what 
sentences to negotiate.

—    new york times 

law correspondent 

stuart diamond     

8

7

6

5

4

3

2

1

0

L
im

it
ed

 p
ri

so
n
 s

p
ac

e

L
ac

k 
o
f 

re
so

u
rc

es

L
en

ie
n
t 

se
n
te

n
ci

n
g

C
ro

w
d
ed

 d
o
ck

et
s

P
o
o
r 

p
o
lic

e 
w

o
rk

In
ad

eq
u
at

e 
o
r 

u
n
en

fo
rc

ea
b
le

 la
w

s

L
aw

 e
n
fo

rc
em

en
t 

co
rr

u
p
ti
o
n

Prosecutors’ Biggest Complaints

On a scale of 1 to 10, prosecutors rated 
how seriously various factors hamper 
their efforts. Source: National Law Journal.
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and unrestricted discretion to choose who is prosecuted and who is not. The pros-
ecutor’s decision in this behalf is called  selective prosecution . Its justifi cations are not 
unlike those for selective enforcement of the law by police, including ambiguity in 
the penal codes, the seriousness of the offense, the size of the court’s workload, and 
the need to treat defendants as individuals. 
  The legitimacy and necessity of the prosecutor’s discretion in pressing charges 
has long been recognized. As the President’s Commission on Law Enforcement and 
Administration of Justice pointed out many years ago:

  There are many cases in which it would be inappropriate to press charges. In some 
instances, a street fi ght for example, the police may make lawful arrests that are not 
intended to be carried forward to prosecution. When the immediate situation requiring 
police intervention has passed, the defendant is discharged without further action. Often 
it becomes apparent after arrest that there is insuffi cient evidence to support a conviction 
or that a necessary witness will not cooperate or is unavailable; an arrest may be made 
when there is probable cause to believe that the person apprehended committed an offense, 
while conviction after formal charge requires proof of guilt beyond a reasonable doubt. 
Finally, subsequent investigation sometimes discloses the innocence of the accused. 8    

  In addition, there may be tactical matters and law enforcement needs that make 
it inadvisable to press charges, such as conserving resources for more serious cases 
or perhaps dropping a charge in exchange for information about more serious crimes. 
Similarly, invoking the criminal process against marginal offenders may accomplish 
more harm than good. Attaching a criminal label to a one-time petty offender can 
conceivably set that person on a course toward a career in serious crime. It should 
also be noted that a large proportion of arrests are for annoying and offensive 
behavior—drunkenness, vagrancy, disorderly conduct—rather than dangerous crimes. 
Prosecuting all these cases would cause undue hardships both for the defendants and 
for the judicial process. 
  Other types of cases in which prosecutors are not inclined to seek criminal 
penalties include minor domestic disturbances; assaults and petty thefts in which the 
victim and the offender are in the same family or have some social relationship; 
statutory rape when both parties are young; fi rst-offense car thefts that involve teen-
agers taking a short joyride; checks drawn on insuffi cient funds; shoplifting by fi rst 
offenders, particularly when restitution is made; and criminal acts by offenders suf-
fering from emotional disorders. 
  In cases in which the accused person poses a serious threat to the welfare of a 
community—or conversely, when the offense is a minor one—the decision to pros-
ecute or not to prosecute is easy to make. Often, however, the offense and its related 
elements fall somewhere between these extremes, and the prosecutor must decide 
whether the benefi t to be derived from prosecution would outweigh the costs of such 
an action. 
  In practice, the prosecutor’s offi ce is the focal point of an exchange system in 
which numerous marketlike relationships infl uence the allocation of justice. Political 
scientist George F. Cole’s examination of prosecutorial decision making in Seattle, 
for example, demonstrated that in actuality, prosecuting attorneys had only a limited 
degree of discretion when deciding whether to bring formal criminal charges against 
individuals arrested for violating the law. 9  Cole found that police, court personnel, 
defense attorneys, and community leaders often managed to affect prosecutorial 
behavior in circumstances such as the following:  

  1.   Police can apply pressure on a district attorney’s offi ce not to prosecute a certain 
offender because of information the suspect is willing to provide regarding other, 
more serious criminals. In exchange, the police may offer more investigation 
resources for a case that the prosecutor is especially interested in.  

  2.   Within courts, pressures from the wardens of overcrowded prison systems 
affect judges’ decisions to convict. Those decisions, in turn, have an impact 
on the behavior of the prosecutor. The backlog of cases also infl uences the 
decision to prosecute.  

Can Two Misdemeanors 

Equal One Felony?

Remember that old trick with algebra where 

you could make 2 equal 1? The equations 

went something like this:

 Step 1.  If a ⫽ 1 and b ⫽ 1, therefore 

a ⫽ b.

 Step 2.  Multiplying both sides by a yields 

a2 ⫽ ab.

 Step 3.  Subtracting b2 from both sides 

yields a2 ⫺ b2 ⫽ ab ⫺ b2.

 Step 4.  Factoring each side of the equa-

tion yields (a ⫹ b) (a ⫺ b) ⫽ 

b(a ⫺ b).

 Step 5.  Dividing both sides by (a ⫺ b) 

yields a ⫹ b ⫽ b, or 2 ⫽ 1.

Although it would appear that 2 might equal 

1 here, there is a fallacy. Step 5 called for di-

viding both sides of the equation by (a ⫺ b), 

which is zero in this case, and you cannot 

divide by zero in any branch of mathematics.

 The legal parallel to this example 

occurred in a Florida courtroom. The case 

revolved around Ramiro de Jesus Rodriguez 

and a parent’s worst nightmare. When his 

car hit an oncoming van at a suburban inter-

section, his three-year-old daughter pitched 

from her mother’s arms into the windshield, 

suffering fatal head injuries. Theoretically, it 

would appear that Rodriguez had committed 

two crimes: failing to secure his child in a 

car seat—a misdemeanor punishable in 

Florida by a $37 fi ne—and failure to yield 

the right of way when making a left turn—a 

traffi c infraction. The prosecution interpreted 

the failure to yield as “reckless driving” and 

elevated the charge to vehicular homicide.

 The case against Rodriguez—a Nicara-

guan immigrant who spoke no English and 

couldn’t believe what was happening to 

him—was so wrenching and so sad that 

many potential jurors expressed outrage 

that he was even being put on trial. After 

the prosecution rested its case, the judge 

dismissed the charge, ruling that “failure to 

yield” does not automatically mean “reck-

lessness.” In the end, like the mythical 2 = 1, 

the prosecutor’s legal equation had a fallacy 

of its own.

Sources: The New York Times, May 4, 1991, 1, 8; 
Time, May 13, 1991, 54. ❚
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  3.   Defense attorneys, too, have exchange relationships with prosecutors. Both pros-
ecutor and defense counsel are interested in a speedy solution to criminal cases. 
This shared interest results in decisions not to prosecute certain defendants in 
exchange for the defense’s cooperation in prosecuting others.  

  4.   Community leaders, as well, can apply pressure on the prosecutor’s offi ce. 
County, district, and state attorneys are appointed or elected to their posts, and 
all are vulnerable to public criticism. In an effort to appease the concerns of a 
community and its infl uential representatives, prosecutors tend to ignore certain 
types of offenders and offenses in favor of others. In other instances they may 
overplay their roles.   

  In high-profi le cases, prosecutors often face special challenges. To cite one exam-
ple, consider the 1996 case of Amy Grossberg and Brian Peterson, two University of 
Delaware freshmen who were charged with intentionally killing their newborn son 
and abandoning him in a dumpster. Initially, the Delaware attorney general’s offi ce 
sought the death penalty because of the age of the victim. This attempt was con-
demned as too punitive. Later, after Grossberg and Peterson were released on bond 
and sent home with electronic monitoring pending trial, the attorney general did not 
contest the pretrial release decision. This decision was also condemned—this time 
as too lenient. The contradictory reactions to the legal treatment of the young 
defendants is understandable given the public’s ambivalence toward neonaticide and 
infanticide, 10  yet it also points to the kinds of dilemmas prosecutors face.   

 Nolle Prosequi   Once prosecution has formally begun and the case is a matter of 
court record, the prosecutor can terminate any further processing through the  nolle 
prosequi.  As noted earlier, the  nolle prosequi,  or  nol. pros.,  is a formal entry in the 
record by which the prosecutor declares that he or she “will no further prosecute” 
the case, either (1) as to some of the counts, (2) as to some of the defendants, or 
(3) altogether. 
  This right of the prosecutor  not  to prosecute further, even in the face of suffi cient 
evidence, is one of the most powerful examples of discretionary authority in the 
criminal justice system. There are many reasons for entering a  nol. pros.  The prosecu-
tor may decide, once the judicial process has begun, that the evidence after all is not 
suffi cient for conviction or that it is inadmissible. Alternatively, the decision may rest 
on aspects of the plea negotiation process or even on leniency. 11  Although this aspect 
of the prosecutor’s discretionary powers has been heavily criticized, it has been repeat-
edly upheld in the appellate courts. For example, in  United States  v.  Cowen,  12  a U.S. 
attorney negotiated a plea agreement whereby the accused would plead guilty to one 
count of bribery and would cooperate with the Watergate investigation. In exchange, 
another indictment against the defendant pending in Texas would be dismissed 
through a  nol. pros.  At trial, the presiding judge denied the U.S. attorney’s motion to 
dismiss, yet on appeal to the Fifth Circuit of the U.S. Court of Appeals the prose-
cutor’s “absolute power” to dismiss proceedings was upheld. 
  The  nol. pros.  is not without problems, for it can lead to corruption, favoritism, 
nepotism, and discrimination. Nevertheless, some form of this discretionary process 
seems necessary, if only to screen out trivial cases, eliminate false accusations, and 
remove cases in which the accused may indeed be guilty but the prosecution is almost 
certain to lose—thus wasting the court’s time and resources.   

 Plea Negotiation   In  United States  v.  Cowen,  two aspects of prosecutorial discre-
tion were involved: the  nol. pros.  and plea negotiation. Usually referred to as  plea 
bargaining , plea negotiation is one of the most commonly accepted practices in 
criminal justice processing. It is believed that more than 90 percent of criminal 
convictions result from negotiated pleas of guilty. 13  
      As noted at the beginning of the chapter, plea bargaining takes place between 
the prosecutor and the defense counsel or the accused. It involves discussions that 
aim toward an agreement under which the defendant will plead guilty in exchange 
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for some prosecutorial or judicial concession (see  Exhibit 11.3 ). These concessions 
are of four types:  

  1.   The initial charges may be reduced, thus ensuring a reduction in the sentence.  

  2.   In instances of multiple charges, the number of counts may be reduced.  

  3.   A recommendation for leniency may be made by the prosecutor, thus reducing 
the potential sentence from incarceration to probation.  

  4.   In cases in which the charges involve a negative label, such as child molesting, 
the complaint may be altered to a less repugnant one, such as assault. 14    

  The widespread use of negotiated pleas is a result of overcrowded caseloads in 
criminal courts. Proponents of plea bargaining maintain that it is benefi cial to both 
the accused and the state. For the accused, plea bargaining has three advantages:  

  1.   It reduces the possibility of detention during extensive pretrial and trial processing.  

  2.   It increases the chances of a reduced sentence.  

  3.   It decreases the costs of legal representation.   

 For the state, plea bargaining also has advantages:  

  1.   It reduces the overall fi nancial costs of criminal prosecution.  

  2.   It improves the effi ciency of the courts by having fewer cases go to trial.  

  3.   It enables the prosecution to devote more time and resources to more important 
and serious cases.   

      While plea negotiation is common, it is also controversial. First, it encourages 
the accused person to waive his or her constitutional right to trial. Second, it enables 
the defendant to receive a sentence that is generally less severe than the one he or 
she might otherwise have received; in the eyes of the public, the criminal has “beaten 
the system.” Third, it sacrifi ces legislative policies (embodied in the criminal law) 
for the sake of tactical accommodations between the prosecution and defense. Fourth, 
it ignores the correctional needs of the bulk of offenders, for in many instances the 
accused may ultimately plead guilty to a charge that is far removed from the origi-
nal crime. Fifth, it raises the danger that an innocent person, fearing a guilty verdict 
and harsh sentence if the case goes to trial, will plead guilty and accept conviction, 
hoping for lighter treatment. For example, there is the problematic case of Harry 
Seigler, a 30-year-old man who was tried in a Virginia court for robbery and mur-
der. Having pleaded not guilty, he was waiting for the jury to return a verdict. With 
three convictions of robbery already to his credit, he was nervous. His two lawyers 
had disagreed on his chances of being found not guilty; there was the possibility of 
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his being convicted of capital murder; and another man had just been executed in 
Virginia’s electric chair. The prosecutor offered a deal: Plead guilty to fi rst-degree 
murder and robbery and receive a 60-year prison term, with 20 years suspended. 
Seigler accepted the deal, and so did the judge. As Seigler was led away, the judge 
was informed that the jury had fi nally reached its verdict:  not guilty.  15  

EXHIBIT 11.3 Victims & Justice

Players in the Plea Bargaining Process

Discussions about plea bargaining generally revolve around two is-

sues: (1) the advantages versus disadvantages of the practice and 

(2) Supreme Court decisions that have attempted to regulate proper 

conduct of the negotiations. But who are the principal players in the 

process and what are their roles in the negotiation of a plea? Do crime 

victims have a say in the negotiations?

The Prosecutor

Without question, it is the prosecutor who plays the major role in plea 

negotiation. On a case-by-case basis, the prosecutor determines the 

concessions to be offered. Some jurisdictions have guidelines to pro-

vide consistency in plea bargaining cases, but in most there are no 

procedures to control the discretion of the prosecutor. Thus, such 

competing alternatives and factors as the seriousness of the crime, 

the attitude of the victim, the content of the police report, the appli-

cable sentencing provisions, the strength of the state’s case, the pre-

siding judge’s attitudes toward plea bargaining, the court caseload, 

and the pressures exerted by the police and the community all repre-

sent input to the prosecutor’s decision.

The Defense Counsel

The defense, whether a private attorney, assigned counsel, or a public 

defender, has a very explicit role in the plea bargaining process. First, 

the counsel for the defense interacts directly with the prosecutor in 

the negotiation of the plea. Second, once a plea has been initially 

“bargained,” there are well established guidelines—from both the 

U.S. Supreme Court and the American Bar Association—as to the 

defense attorney’s actions. It is the responsibility of the defense to 

make certain that his or her client understands both the bargaining 

process and the plea. That is, the attorney must explain to the accused 

the facts of the various charges, the sentencing provisions of the alter-

native charges, and that he or she is waiving certain rights by pleading 

guilty. Thus, the defense acts in an advisory role and is required to 

inform the client of all discussions and negotiations throughout the 

bargaining process.

The Accused

Although it is the accused whose future is at stake, he or she has 

only a small role in the plea bargaining process. The accused rarely 

takes part in direct negotiations, the exceptions being defendants 

who may have some information to offer a prosecutor about other 

cases in return for further concessions. In general, however, the ac-

cused’s role is limited to an acceptance or a rejection of the prose-

cutor’s offer.

The Judge

Participation by federal judges in plea negotiations is prohibited by the 

federal rules of criminal procedure. At the state level, some jurisdictions 

formally prohibit the practice while others encourage it. Some argue 

that judicial participation in plea negotiations would regulate the prac-

tice, ensure greater fairness, and make sentencing more uniform. 

However, opponents claim that such participation lessens the objec-

tivity of the judge in determining the voluntariness of the plea, is incon-

sistent with the purposes of the presentence investigation report, and 

suggests to the defendant that he or she may not receive a fair trial.

The Victim

In the majority of states, the victims of crime and/or members of their 

families are given some level of consultation about a pending negoti-

ated plea agreement. However, the extent of this consultation varies 

widely from one jurisdiction to the next. In some states, for example, 

the only requirement under law is that a reasonable effort be made to 

notify the victim that a plea agreement is being considered. In Arizona, 

by contrast, the standards are more rigorous. Victims must be given 

notice of a plea proceeding, their right to be present, and their right to 

be heard. And in South Dakota, prosecutors are required to disclose 

the victim’s comments and enter them into court records.

 While debates continue over the appropriateness, fairness, and 

effi cacy of plea bargaining, the practice persists. Furthermore, because 

most negotiations take place in judges’ chambers, in prosecutors’ of-

fi ces, in courtroom hallways and restrooms, and even in the barrooms 

adjacent to the courthouse, it remains diffi cult to fully assess the ac-

tual roles played by all of the participants and to more effectively regu-

late the levels of their conduct and involvement.

A plea being negotiated.
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  Despite its controversial nature, plea bargaining has received the blessing of the U.S. 
Supreme Court. The Court once commented that although there may be neither a 
constitutional nor a statutory basis for plea bargaining, the practice can serve the inter-
ests of both the accused and the court. However, this formal recognition of the previously 
unacknowledged custom of plea negotiation did not occur until 1970, in  Brady   v.  
 United States.  16  In later declarations, the Supreme Court built a number of safeguards 
into the bargaining process. In 1971, it maintained that the promise of a prosecutor 
made during plea negotiations must be kept; 17  and in 1976, it ruled that to be valid, a 
guilty plea had to be made  voluntarily  and with full knowledge of its implications. 18  
  In defense of the state’s position in plea bargaining, the Supreme Court has also 
made its position clear. In the 1970 case of  North Carolina  v.  Alford,  19  for example, 
the Court ruled that a judge may accept a guilty plea from a defendant  who maintains 
his innocence  if (1) the plea is made voluntarily and understandably and (2) there is 
strong factual evidence of the defendant’s guilt. And in  Bordenkircher  v.  Hayes,  20  
decided in 1978, the Court ruled that due process rights are not violated when a 
prosecutor threatens to reindict a defendant on more serious charges if he or she 
does not agree to plead guilty to the original charge. 
  In the fi nal analysis, plea bargaining will necessarily endure. It is a great safety 
valve, perhaps the only factor that stands between the administration of justice and 
utter chaos. Without this tool, every defendant charged with an offense, however 
serious or benign, would have to go to trial. As it is, millions of cases are processed 
in the courts each year. With existing resources, a person arrested today might have 
to wait a quarter-century for his or her case to come up. Aside from expediency, 
however, the “virtue” of plea bargaining for both the defense and the prosecution is 
that it eliminates uncertainty—all sides generally prefer to opt for a “sure thing.” For 
the defendant charged with murder, it can remove the possibility of a life sentence 
or even death; for the prosecutor, it precludes any possibility of having a serious 
offender escape justice because of some real or imagined weakness in the case. On 
the negative side, however, there are innocent individuals who would rather plead 
guilty to a negotiated offense than face the possible consequences of an adverse 
verdict; these are people caught in a web of circumstances that have made them 

© The New Yorker Collection 2005 Ed Fisher from cartoonbank.com. All Rights Reserved.
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appear guilty. There is no way of knowing how many innocent defendants have 
chosen this course and spent weeks, months, or even years in prison. For a descrip-
tion of the introduction of plea bargaining in France, see  Exhibit 11.4 . 

        Defense Attorneys 

 The right of a criminal defendant to be represented by counsel is fundamental to 
the American system of criminal justice. The reason for this right is the need to 
protect individual liberties. Defendants facing criminal charges require the assistance 
of counsel to protect their interests at every phase of the adversarial process and to 
help them understand the nature and consequences of the proceedings against them. 
Moreover, courtroom operations are highly technical, and even the best-informed 
defendants are ill-equipped to represent themselves tactically in the face of the com-
plexities of criminal law and procedure.  

 Functions of Defense Counsel   The defense counsel can perform many 
functions while representing a defendant in the criminal process. Those functions 
generally include the following:  

   1.   Representing the accused immediately after arrest to provide advice during 
interrogation and ensure that constitutional safeguards are not violated during 
pretrial procedures.  

   2.   Reviewing police reports and further investigating the details of the offense.  

   3.   Interviewing the police, the accused, and the witness, and seeking out additional 
evidence and witnesses on behalf of the defendant.  

   4.   Discussing the offense with the prosecutor to gain insight into the strength of 
the state’s case.  

   5.   Representing the accused at bail hearings and during plea negotiations.  

   6.   Preparing, fi ling, and arguing pretrial motions.  

EXHIBIT 11.4 International Perspectives on Crime & Justice

Plea Bargaining in France

France enacted sweeping and controversial legislation in early 2004 

designed to crack down on crime and expedite the legal process. The 

Perben II, so named after France’s justice minister, Dominique Perben, 

contains 400 changes to the country’s penal system, but among the 

most controversial is that it, for the fi rst time, introduces American-

style plea bargaining to a society traditionally reluctant to yield too 

much power to prosecutors and the court system. Plea bargaining al-

lows a defendant to plead guilty to a charge in exchange for a lesser 

sentence, which proponents of the measure say is necessary to expe-

dite the sluggish French courts and to obtain corroborating evidence 

from defendants.

 Vocal critics of plea bargaining are worried that it might entice 

innocent people to plead guilty in order to avoid a harsher sentence later. 

Hundreds of lawyers, including the presidents of France’s 181 bar asso-

ciations, protested outside the National Assembly after the bill’s pas-

sage, and most of the country’s 40,000 lawyers went on strike to show 

their disdain for the legislation. The socialist opposition in the National 

Assembly challenges the very constitutionality of the provision, claiming 

that it may in fact violate the clause guaranteeing a right to a fair trial.

 The juxtaposition of the plea bargaining measure lies in the govern-

ment’s claim that it would reduce the backlog of cases in the courts, 

but at the same time other recent laws have strengthened punish-

ments for crimes, including misdemeanors. France’s prisons already 

exceed their capacity by 25 percent.

 Such dramatic legal changes have come about in France amid an 

increase in violent crime and evidence of terrorist activity within the 

country. In 2002, the French elected a center-right government into 

power in Jacques Chirac’s administration, which claims that reforms 

like the Perben II are necessary in order to fi ght crime and adapt to 

modern times. Those opposed to such restrictive measures say that 

they will expand police and prosecutorial powers at the expense of 

civil liberties and human rights.

Sources: Marc Burleigh, “French Lawyers Strike over Criminal Justice Bill,” Agence 

France Presse, February 11, 2004; John Henley, “Lawyers Protest as French MPs Give 
Police More Powers,” The Guardian, February 12, 2004, 15; Eric Pape and Adam Piore, 
“Justice, American Style,” Newsweek, February 23, 2004, 32; Elaine Sciolino, “Lawyers 
Protest Across France at Sweeping Anticrime Law,” The New York Times, February 12, 
2004, A11.

This case . . . is a loser.

—o. j. simpson´s lead defense 

attorney, the late johnnie 

cochran

Yes, I would defend him. And I 
would win.

—harvard law professor 

alan dershowitz, telling a 

group of yale law students 

that, if he had the chance, 

he would defend adolf hitler
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   7.   Preparing the case for trial.  

   8.   Participating in jury selection.  

   9.   Representing the accused at trial.  

  10.   Providing advice and assistance at sentencing.  

  11.   Determining and pursuing the appropriate bases for appeal.  

  12.   Presenting written or oral arguments at appeal. 21    

  In actual practice, few defense attorneys participate in all of these 
activities. As noted earlier, a number of cases are “screened out” of 
the justice system through the prosecutor’s decision not to prosecute, 
and most of the remaining cases are disposed of through guilty pleas. 
Thus, the defense attorney’s activities are usually limited to the pre-
trial phases of the judicial process. Moreover, studies indicate that 
most defense lawyers have their initial contacts with their clients only 
after they have been placed on bail or released on recognizance. 
  Because more and more government attorneys are selecting for 
prosecution only cases in which the potential for conviction is high, 
the defense counsel’s most intensive efforts take place at the beginning 
of the discretionary screening process. During this period, which can 
last up to two weeks in urban areas where arrest rates are high, the 
defendant’s lawyer has the opportunity to gather background material 
on the client and the case. If this preliminary investigation suggests 
that the offense was a minor one, that the arrest was weak or question-
able, or that there were irregularities in the arresting offi cer’s behavior 
(such as illegal search and seizure), the defense counsel can put pres-
sure on the prosecutor to dismiss the case or begin plea negotiations. 
  A second-level activity for the defense counsel involves pretrial motions. A  motion  
is an application made to the court or the judge requesting an order or ruling in favor 
of the applicant. Motions can be of various types, but most common at the pretrial 
proceedings are those that seek to learn something about the prosecutor’s case or to 
suppress certain types of evidence. Prominent Houston attorney Anthony C. Friloux 
noted that aggressive use of pretrial motions can have numerous advantages for the 
defense, including the following:  

  1.   It forces partial disclosure of the prosecutor’s evidence at an early date.  

  2.   It puts pressure on the prosecutor to consider plea bargaining early in the pro-
ceeding.  

  3.   It forces exposure of primary state witnesses at an inopportune time for the 
prosecution.  

  4.   It raises before the trial judge, early in the proceedings, matters the defense may 
want called to his attention.  

  5.   It forces the prosecutor to make decisions prior to her fi nal case preparation.  

  6.   It allows the defendant to see his defense counsel in action, which has a salutary 
effect on the client-attorney relationship. 22    

  The use of motions is in part a bluffi ng game to determine how the court will 
react and how many rulings a judge will make. Nevertheless, it tends to wear down 
many prosecutors. In some heavily populated jurisdictions, it is not unusual for a 
prosecutor to be carrying 50 to 60 cases at any given time. With this heavy work-
load it is generally easier for the prosecutor to negotiate a guilty plea or drop the 
case altogether than to continue in a time-consuming struggle to answer all of an 
adversary’s petitions.   

 Retained Counsel   The idea of a “criminal lawyer” may conjure up images of 
people such as Alan Dershowitz, F. Lee Bailey, the late Johnnie Cochran, or the 
fi ctional Perry Mason. But these are only the most visible defense attorneys. They 

   Defending people accused of a crime is 
the most distasteful function performed 
by lawyers.

—    defense attorney f .   lee   bailey      
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accept only the most sensational and dramatic cases or the ones that will earn them 
substantial fees or celebrity. In contrast, the average criminal lawyer deals with more 
mundane crimes and does not enjoy high prestige—much like the majority of attor-
neys portrayed in TV’s  Law & Order.  
  Criminal law is a fi eld that few attorneys actively choose. The greatest fi nancial 
rewards go to lawyers who devote their professional lives to the litigation of major 
civil suits and to advising businesses and corporations. Thus, the best-trained and most 
highly skilled attorneys are drawn to the corporate, large-scale, bureaucratic types of 
practice. The criminal lawyer, on the other hand, exists in an environment character-
ized by long hours in overcrowded, physically unpleasant courts, generally dealing with 
people who are educationally, economically, and socially underprivileged. Moreover, 
studies have demonstrated that criminal work is most often undertaken by lawyers 
operating as individual practitioners. Many are from working-class families and went 
to law school on a part-time basis. Known in New York as “Baxter’s bar,” in the Dis-
trict of Columbia as the “Fifth Streeters,” in Chicago as the “State Street bar,” and 
almost everywhere as “the courthouse gang” or the night school “schlocks,” these are 
the attorneys at the lower end of the legal profession. They do the “dirty work” of the 
bar—not only criminal cases but personal injury, divorce, and collections as well. 23  
  The “Court Street lawyers” of Brooklyn, New York, are typical of this group. 
Referred to locally as “ambulance chasers” and as “shysters,” “schlocks,” and “schnor-
rers,” many operate from small storefront offi ces on commercial streets near court 
buildings. The windows of their premises are fi lled with notices of the services they 
perform: real estate and insurance sales, tax preparation, and notary work. They are 
readily found roaming the hallways, galleries, and restrooms of court buildings, 
searching for clients who can pay them a modest fee. 24  
  As to the role of defense counsel in the typical criminal case, lawyer-sociologist 
Abraham S. Blumberg has referred to it as a “lawyer-client confi dence game,” in 
which the mission of the attorney is the fi xing and collection of fees. 25  At the out-
set, attorneys who are members of the local “courthouse gangs” make it clear to their 
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clients that there is a fi rm connection between fee payment and the zealous exercise 
of professional expertise, “inside” knowledge, and organizational connections on their 
behalf. The attorney then manipulates the client and stage-manages the case so that 
legal service has at least the appearance of being rendered. This is accomplished 
through a certain amount of sales puff, combined with the implication of access to 
secret legal knowledge and connections. 
  For Blumberg, the lawyer-client relationship represents a confi dence game in 
that throughout his or her performance the criminal defense attorney is a “double 
agent” who works not only for the accused but also for the court organization. Both 
sides are anxious to terminate the litigation with a minimum of time, expense, and 
damage. The attorney collects a fee in advance, emphasizes to the client how dif-
fi cult the case is, speaks of “connections” within the court system, negotiates a lesser 
plea that is in the interests of the prosecutor, and ultimately “cools out” the client 
by telling him or her that the lesser sentence on the reduced charge was actually a 
victory. Moreover, as Blumberg emphasizes, “As in a genuine confi dence game, the 
victim who has participated is loath to do anything that will upset the lesser plea 
which his or her lawyer has ‘conned’ him or her into accepting.” 26  And the con game 
is  complete,  since the defendant is separated from any gains he or she may have 
acquired from illicit activities. Not infrequently, the proceeds from a larceny are 
sequestered (seized) by a defense lawyer in lieu of a fee. 
  This lawyer-client confi dence game is played not only by many of the “court-
house gang,” but also by some of the larger and more prestigious operations:

  The large-scale law fi rm may not speak as openly of its “contacts” and “fi xing” abilities 
as does the lower-level lawyer. It trades instead upon the facade of thick carpeting, 
walnut paneling, genteel low pressure, and superfi cialities of traditional legal profession-
alism. But even the large fi rm may be challenged because the services rendered or results 
obtained do not appear to merit the fee asked. Thus there is a recurrent problem in the 
legal profession in fi xing the fee and justifying it. 27    

  Whether the defense counsel is truly representing the interests of the client or 
is engaging in the lawyer–client confi dence game, the general impression given to 
the public is that the attorney is helping the criminal “beat the rap.” To most Amer-
icans this seems to be a perversion of justice, especially when evidence suggests that 
the accused is clearly guilty but, through a lawyer’s skillful maneuverings, is set free 
on a legal technicality. 
  Many people also question the ethics of an attorney who defends a client that 
he or she knows is guilty. However, both the code of the legal profession and the 
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principles of American jurisprudence demand such action. The doctrine of fairness 
in the adversarial system recognizes that individuals accused of criminal offenses are 
entitled to use every resource at their disposal to defend themselves. The function 
of the defense attorney is  not  to decide whether the accused is innocent but to give 
him or her the best possible advice within the limits of the law and the ethics of 
the legal profession. The rights of the accused are designed to protect the innocent, 
and if the guilty are freed as the result of some technical issue, then that is the price 
that must be paid to ensure that the scales of justice remain in balance. Thus, defense 
attorneys should be seen not as legal technicians who are attempting to “get crimi-
nals off ” but, rather, as counselors who are protecting the entire system. As one legal 
commentator put it: “If attorneys refuse to represent defendants who they believe 
are guilty, the right of a defendant to be represented by counsel is eliminated and 
with it the entire traditional trial.” 28   
   This diffi culty is often faced by public defenders, who represent a large percent-
age of the defendants in criminal proceedings. But whether counsel is a private 
attorney or a public defender, he or she is an advocate whose role is to obtain an 
acquittal for the client. Of course, under ethical and legal codes a defense lawyer is 
not permitted to mount a dishonest defense (arranging for witnesses who will lie, 
for example). Aside from that, the lawyer’s only obligation is to the client.    

 Bailiffs, Clerks, and Other Courtroom Regulars 

 In addition to the principal actors in the courtroom work group—judges, prosecu-
tors, and defense attorneys—there are other persons who play a role in criminal 
proceedings. They include bailiffs and sheriffs, the court clerk, court reporters and 
stenographers, witnesses, coroners and medical examiners, and others.  

 Bailiffs and Sheriffs   Each courtroom is assigned a  bailiff  or  sheriff,  whose for-
mal duties are to announce the arrival and departure of the judge and maintain order 
in the courtroom. In addition, depending on local custom, bailiffs and sheriffs serve 
as messengers for lawyers and other court offi cials; keep track of prosecutors, attor-
neys, and witnesses so that they are present when their cases come up; and, in some 
instances, provide information to defendants—advising them which court they 
belong in, where their attorney might be found, and, if asked, what the outcome of 
the case might be. 29    

 The Court Clerk   Every court has a clerk, whose responsibilities include “calling 
the calendar” (calling up the next case before the judge), updating defendants’ fi les, 
managing the court’s fi les, and ensuring that evidence in the custody of the court is 
secure. In the small lower courts, there may be only one clerk for the entire court-
house. In larger jurisdictions, each courtroom may have its own  court clerk,  plus 
several courthouse fi le clerks who help maintain the court’s records, collect any fi nes 
and court costs imposed, and prepare the daily calendars. 
  Although the title may imply otherwise, the court clerk occupies a position of 
considerable importance. This is especially true of the chief clerk of a large court system. 
Often the clerk’s post is occupied by young attorneys who use it as a stepping-stone to 
the prosecutor’s offi ce. Not only does it provide exposure to the routine of the court-
house, but it also offers experience in some areas of law, since many clerks are empow-
ered to prepare formal writs and process documents issued by the court.   

 Court Reporters and Court Stenographers   A  court reporter  or  court ste-
nographer  is present at almost every judicial proceeding to report and (perhaps) 
transcribe matters of record. The mechanics of court reporting have changed con-
siderably over time. In the past most reporters were expert stenographers who used 
a manual shorthand system to create verbatim accounts (transcripts) of proceedings. 
Manual shorthand writers are almost extinct, having been replaced by machine writ-
ers. Machine writers use a device that resembles a small typewriter to imprint coded 

On Lawyers

Lawyer: a person learned in the law.

—black´s law dictionary

To some lawyers all facts are created 
equal.

—justice felix frankfurter

A lawyer starts life giving fi ve hundred 
dollars’ worth of law for fi ve dollars, and 
ends giving fi ve dollars’ worth for fi ve 
hundred dollars.

—benjamin h. brewster

If there were no bad people there would 
be no good lawyers.

—charles dickens

I don’t want a lawyer to tell me what I 
cannot do; I hire him to tell me how to 
do what I want to do.

—j. pierpont morgan

Accuracy and diligence are much more 
necessary to a lawyer than comprehen-
sion of mind or brilliancy of talent.

—daniel webster

Ninety-nine percent of lawyers give the 
rest a bad name.

—comedian steven wright

The bad image and reputation lawyers 
have are earned in part, and part is the 
nature of the business, which is fi lled 
with controversy. It is a business in 
which, at a minimum, each lawyer 
makes somebody unhappy either by 
beating him, embarrassing him, or tying 
him in knots.

—f. lee bailey

How do you know when a lawyer is ly-
ing? When you see his lips moving.

—ellis rubin, 

miami attorney
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letters on a tape. The tape may be translated visually, or it may be optically scanned. 
Alternatively, the keystrokes may be used to create a cassette from which a computer 
is instructed to transcribe. 
  Enormous sums have been spent on electrical equipment for recording judicial 
proceedings. Although it is cost-effective compared to the use of live reporters—
some reporters earn $500 a day or more—this equipment has not lived up to its 
promise. Objectionable comments of witnesses and counsel, extraneous noises, and 
privileged communications are regularly recorded—and not easily edited. More 
important, there is no court reporter present to interrupt proceedings when language 
is unclear, garbled, or barely audible. 
  To remedy this situation, computer-assisted reporting and transcription have 
revolutionized the profession. Not only are transcripts more accurate, but preparation 
and delivery times have been reduced. Today’s court reporter, then, must be a com-
puter-compatible writer.  

        Witnesses   Almost all criminal proceedings have witnesses, who are of three prin-
cipal types: the police witness, the lay witness, and the expert witness. 
  A  police witness  is generally an arresting offi cer who has some knowledge of the 
facts of the case, having been at the scene of the crime during or soon after its 
commission. The police witness would be called to testify if he or she had observed 
some part of the offense (for example, seeing the accused perpetrating the crime) or 
pertinent events in its aftermath (for example, observing the accused fl eeing from 
the crime scene). Police also serve as witnesses when they present the results of an 
investigation that led to the arrest of the defendant. 
  The  lay witness  is a citizen bystander or victim who has some personal knowl-
edge that is relevant to the case. The lay witness is permitted to testify only on facts 
that were directly ascertained through sensory perception. Thus, the citizen cannot 
be a witness if his or her knowledge of the case is based on conjecture or opinion. 
  The  expert witness  is called into court to provide technical information and 
opinions about matters of which the judge or jury may have no knowledge. To 
qualify as an expert, the witness must offer testimony in an area in which the gen-
eral public has little or no understanding and must have established qualifi cations 
and authority in that area. The decision as to whether someone qualifi es as an expert 
witness is made by the trial judge. There are experts on fi ber evidence, DNA evi-
dence, eyewitness testimony, and so forth. A psychiatrist, for example, may testify 
as an expert witness regarding the accused’s mental competency; an authority on 
ballistics may comment on whether a bullet was fi red from a certain weapon; or a 
specialist in earth science may establish whether soil on the accused’s clothing 
matches soil samples from where the murder victim was found. 
  The expert witness role is a subject of debate, however. There are concerns 
about “hired guns” and specialists in “junk science” who advertise that they will 
testify in any court to almost any theory as long as they are well paid. This con-
troversy has intensifi ed since the beginning of the 1990s, perhaps because of wider 
use of DNA evidence, the battered woman syndrome and “abuse excuse” defenses, 
and similar issues. Some observers have argued that courts have fallen victim to 
“junk science” because many judges and juries are unable to separate sound science 
from fanciful fi ction. 30  Although few scholars would agree that jurors are incapable 
of evaluating scientifi c evidence, surveys suggest that judges and jurors alike fi nd 
the task challenging. As a safeguard in this regard, in 1993 the U.S. Supreme Court 
concluded in  Daubert  v.  Merrell Dow Pharmaceuticals  that trial judges should act as 
gatekeepers, making preliminary evaluations of the scientifi c basis of such testimony 
before allowing the expert to testify in the presence of a jury. 31  Since  Daubert,  a 
number of court decisions have gone further to establish that judges must now 
evaluate the proffered expert evidence according to a set of criteria and make a 
general determination that it is sound science. As a result, the Federal Judicial 
Center and other judicial education programs now train judges to be “miniscientists” 
in addition to being judges.   
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 Coroners and Medical Examiners   The  coroner  is an appointed or elected 
county offi cial whose chief function is to investigate the cause of all deaths that have 
occurred in the absence of witnesses, that show evidence of violence, or that have 
occurred under suspicious circumstances. The offi ce of coroner is an English inven-
tion dating from the twelfth century, when the entire realm was considered to be 
the property of the king. The term derives from  corona,  meaning “crown,” and the 
coroner was second only to the king in power and dignity. He was a man of sub-
stance who was considered to be capable of mature judgment; his duties included 
adjudicating not only on matters of violent and suspicious death but also on ques-
tions of property ownership. 32  
  The American coroner system is a relic of its early English counterpart. Cur-
rently, the offi ce of coroner in most communities is a political position like that of 
mayor or sheriff, and requires no qualifi cations other than eligibility to hold political 
offi ce. The coroner appoints a number of deputies, a forensic pathologist—sometimes 
with an assistant who specializes in toxicology or ballistics—and a scattering of part-
time physicians. 
  The coroner does not hold a judicial position in the strictest sense, but performs 
certain quasi-judicial functions. The coroner is authorized, for instance, to conduct 
 inquests,  which are legal inquiries into deaths in which accident, foul play, or violence 
is suspected. The inquest is similar to a trial in many ways, although it is not gov-
erned by the same precise procedure. The coroner conducts the inquest, subpoenas 
witnesses and documents, cross-examines witnesses under oath, introduces evidence, 
and receives testimony—all with a jury present. Should the inquest fi nd “just cause” 
to arrest a suspect, the coroner issues an arrest warrant or moves for the prosecutor 
to request a warrant from a magistrate. 
  The coroner system in the United States has been heavily criticized for both 
corruption and incompetence. Coroners often gain this position through patronage—
either direct appointment or placement on the ballot. Coroners usually have no 
background in either medicine or law; the physicians who work as adjuncts to the 
offi ce are not necessarily required to have any medico-legal training; and if a foren-
sic pathologist is appointed as a coroner’s deputy, he or she is generally a newly 
qualifi ed medic with little experience. 
  As a result, many jurisdictions have abolished the offi ce of coroner and substi-
tuted the offi ce of  medical examiner,  thus divorcing the system from political control 
and infl uence. The medical examiner is a licensed physician with training in forensic 

New York City Medical Examiner’s offi ce removing actor Heath 
Ledger’s body.
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pathology who is appointed by governmental authority on a nonpartisan basis. He 
or she carries out only the medical aspects of any investigation, not the quasi- judicial 
functions, which are handled by the court. 33  
  The medical examiner system was installed in Massachusetts as early as 1877 
and is currently used in more than half the states. It is also found in metropolitan 
areas of some states where the coroner system still persists. In addition, some juris-
dictions have medical examiner–coroner systems, in which the coroner’s offi ce is 
headed by a medical examiner.   

 Auxiliary Court Personnel   Depending on the jurisdiction, the size of the 
court, and the traditions of a given legal community, a range of additional personnel 
may provide support services for the criminal judicial process. Both the prosecutor’s 
and public defender’s offi ces may have a number of  secretaries, aides, translators and 
interpreters,  and  investigators,  who assist in the collection of evidence and the prep-
aration of cases. There are  court offi cers,  or perhaps  police offi cers  assigned to the court, 
or  correctional offi cers  who maintain custody over detainees who are making court 
appearances. Also, because many courts have various types of pretrial diversion pro-
grams, there may be any number of  pretrial service representatives.  Similarly, because 
pretrial release often occurs,  bail bond agents  are also part of the court process. 
  Finally, there are a number of other signifi cant fi gures who will be discussed in 
detail in later chapters. These are  probation offi cers, grand juries,  and  trial juries.  

       The Right to Counsel   
 Despite the unambiguous language of the Sixth Amendment, for almost a century 
and a half after the framing of the Constitution only individuals charged with fed-
eral crimes punishable by death were guaranteed the right to counsel. The right of 
all other defendants—both federal and state—to have the help of an attorney typi-
cally depended on their ability to retain their own defense lawyers. In the 1930s, 
however, this began to change.  

 Powell v. Alabama 

 On March 25, 1931, a group of nine young African American men, ranging in age 
from 13 to 21 years, were riding in an open gondola car aboard a freight train as it 
made its way across the state of Alabama. Also aboard the train were seven other 
young men and two young women, all of whom were white. At some point during 
the journey, a fi ght broke out between the two groups, during which six of the whites 
were thrown from the train. A message was relayed ahead reporting the incident 
and requesting that all the blacks be taken from the train. As it pulled into the sta-
tion at Paint Rock, a small town in northeast Alabama, a sheriff ’s posse was waiting. 
The two white women, Victoria Price and Ruby Bates, claimed that they had been 
raped by a number of the black youths. All nine blacks were immediately taken into 
custody. Surrounded by a growing and hostile crowd, the youths were taken some 
20 miles east and placed under military guard in the local jail at Scottsboro, the seat 
of Jackson County, Alabama. 
    The “Scottsboro boys,” as they became known to history, were indicted on 
March 31 and arraigned on the same day, at which point they pleaded not guilty. 
Until the morning of the trial, no lawyer had been designated by name to represent 
any of the defendants. On April 6, a visiting lawyer from Tennessee expressed an 
interest in assisting any counsel the court might designate for the defense, and a 
local Scottsboro attorney reluctantly offered to represent the defendants. The pro-
ceedings began immediately. 
    The youngest of the nine youths arrested had not been indicted because he was 
only 13 years old. The remaining eight were divided into three groups for separate 
trials, each lasting only a single day. Medical and other evidence showed that the 
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two women, who were alleged to be prostitutes, had not been raped. Nevertheless, 
the eight Scottsboro boys were convicted of rape. Under the existing Alabama stat-
ute, the punishment for rape was to be fi xed by the jury—anywhere from 10 years’ 
imprisonment to death. The jury chose death for all eight defendants. 34  
    The trial court overruled all motions for new trials and sentenced the defendants 
in accordance with the jury’s recommendation. The supreme court of Alabama sub-
sequently reversed the conviction of one defendant, but affi rmed the convictions of 
the remaining seven. Upon appeal to the U.S. Supreme Court, the Scottsboro defen-
dants, in  Powell   v.   Alabama,  35  alleged a denial of Fourteenth Amendment due pro-
cess and equal protection of the laws because they had not been given a fair trial, 
they had been denied the right to counsel, and they had been denied a trial by an 
impartial jury since blacks were systematically excluded from jury service. 
    In reversing the rape convictions, the Supreme Court observed that Powell and 
his codefendants were denied their right to effective assistance of legal counsel, in 
violation of the due process clause of the Fourteenth Amendment. In the Court’s 
majority opinion, Justice George Sutherland made the following comments:

  It is hardly necessary to say that . . . a defendant should be afforded a fair opportunity 
to secure counsel of his own choice. Not only was that not done here, but such designa-
tion of counsel as was attempted was either so indefi nite or so close upon the trial as to 
amount to a denial of effective and substantial aid in that regard.   

   And further:

  In the light of the facts outlined—the ignorance and illiteracy of the defendants, their 
youth, the circumstances of public hostility, the imprisonment and the close surveillance 
of the defendants by the military forces, the fact that their friends and families were all 
in other states and communication with them necessarily diffi cult, and above all that they 
stood in deadly peril of their lives—we think the failure of the trial court to give them 
reasonable time and opportunity to secure counsel was a clear denial of due process.   

      The decision in  Powell  was a very narrow ruling, for it limited its application to 
defendants who were indigent, accused of a crime for which the death penalty could 
be imposed, and incapable of defending themselves because of low intelligence, illiteracy, 

The Scottsboro boys in their jail cell in Alabama.
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or some similar handicap. Nevertheless,  Powell  was the fi rst in a series of Supreme 
Court cases that would extend the Sixth Amendment right to counsel. 36  For more about 
the Scottsboro defendants and the disposition of their cases, see  Exhibit 11.5 . 

   Extending the Right to Counsel 

 Six years after  Powell,  the High Court’s decision in  Johnson   v.   Zerbst  held that all 
indigent  federal  defendants facing felony charges were entitled to the assistance of 
an attorney provided by the government. 37  Johnson, a U.S. Marine charged with 
passing counterfeit money, had been convicted, but without the aid of a defense 
attorney. He challenged his conviction and won a reversal from the Supreme Court. 
But the  Johnson  decision provided no relief for state defendants. Although  Powell  
had extended this Sixth Amendment right to individuals charged with capital 
offenses, and  Townsend  v.  Burke  extended it to defendants in state cases at the time 
of sentencing, 38  the Court continued to withhold such aid in all other state cases. 
    In 1942, the Supreme Court reaffi rmed its position on the matter in  Betts   v. 
  Brady,  39  ruling that in noncapital crimes, “appointment of counsel is not a funda-
mental right” for state felony defendants, unless “special” or “exceptional” circum-
stances such as “mental illness,” “youth,” or “lack of education” are present. In the 
ensuing years, the Court slowly expanded the scope of the Sixth Amendment. 40  At 
the same time, however, there were many cases in which the states failed to appoint 
counsel in compliance with  Betts,  thus setting the stage for the most important Sixth 
Amendment ruling in the Supreme Court’s history.  

 Gideon v. Wainwright   Among the Court’s most signifi cant decisions,  Gideon  
 v.   Wainwright  (1963) 41  not only extended the right to counsel to all state defendants 
facing felony trials but also dramatically demonstrated that even the least infl uential 
of citizens could persuade those in charge to reexamine the premises of justice in 
America. 

Hundreds of demonstrators march in Washington, D.C., against the trials in the Scottsboro case.
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  Clarence Earl Gideon was charged with breaking and entering into the Bay 
Harbor Pool Room in Panama City, Florida, with the intent of committing a 
crime—a case of petty larceny that is considered a felony under Florida law. The 
year was 1961, and Gideon was a 51-year-old white man who had been in and out 
of prisons for much of his life. He was not a violent man, but he had served time 
for four previous felonies. He was a drifter who never seemed to settle down, mak-
ing his way by means of gambling and occasional thefts. He also bore the marks of 
a diffi cult life: a wrinkled, prematurely aged face, a voice and hands that trembled, 
a frail body, and white hair. Those who knew him, even the offi cers who had arrested 
him, considered Gideon a harmless and rather likable human being but one who 
had been tossed aside by life. 42  
  On August 4, 1961, Gideon was tried on the breaking and entering charge in 
the Bay County, Florida, Circuit Court before Judge Robert L. McCrary, Jr. The 
hearing began as follows:  

  Judge:    The next case on the docket is the case of the state of Florida, plaintiff, 

versus Clarence Earl Gideon, defendant. What says the state, are you ready 

to go to trial in this case? 

  Prosecutor:   The state is ready, your honor. 

  Judge:   What says the defendant? Are you ready to go to trial? 

  Gideon:   I am not ready, your honor. 

  Judge:   Did you plead not guilty to this charge by reason of insanity? 

  Gideon:   No sir. 

  Judge:   Why aren’t you ready? 

  Gideon:   I have no counsel. 

  Judge:    Why do you not have counsel? Did you not know that your case was set 

for trial today? 

  Gideon:   Yes sir, I knew that it was set for trial today. 

  Judge:    Why, then, did you not secure counsel and be prepared to go to trial?   

(Gideon answered the court’s question, but spoke in such low tones that his answer was not 

audible.)  

  Judge:    Come closer up, Mr. Gideon, I can’t understand you, I don’t know what you 

said, and the reporter didn’t understand you either.   

(At this point, Gideon arose from the chair in which he was seated at the counsel table and 

walked up and stood directly in front of the bench, facing Judge McCrary.)  

  Judge:   Now tell me what you said again, so we can understand you, please. 

  Gideon:    Your honor, I said: I request this court to appoint counsel to represent me in 

this trial. 

  Judge:    Mr. Gideon, I am sorry, but I cannot appoint counsel to represent you in this 

case. Under the laws of the state of Florida, the only time the court can 

appoint counsel to represent a defendant is when that person is charged 

with a capital offense. I am sorry, but I will have to deny your request to 

appoint counsel to defend you in this case. 

  Gideon:    The United States Supreme Court says I am entitled to be represented by 

counsel.  

  Gideon was wrong, of course, for the Supreme Court had  not  said that he was 
entitled to counsel. In  Betts  v.  Brady,  some 20 years earlier, the Court had stated quite 
the opposite. The decision in  Betts  had actually  denied  free legal counsel to indigent 
felony defendants in state courts, unless “special circumstances” were present. 
  Judge McCrary apologetically informed Gideon of his mistake. Put to trial before 
a jury, Gideon heroically conducted his own defense as best as he could. He made an 
opening statement to the jury, cross-examined the state’s witnesses, presented witnesses 
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in his own defense, declined to testify on his own behalf, and made a short closing 
argument emphasizing his innocence of the charge. But Gideon’s defense was ineffec-
tive; he was found guilty and sentenced to fi ve years in state prison. 
  On January 8, 1962, the U.S. Supreme Court received a large envelope from 
Clarence Earl Gideon, prisoner number 003826, Florida State Prison, P.O. Box 211, 
Raiford, Florida. Gideon’s petition was  in forma pauperis —in the form of a poor man. 
It was prepared in pencil, with carefully formed printing on lined sheets of paper 
provided by the Florida prison. Printed at the top of each sheet, under the heading 
Correspondence Regulations, was a set of rules (“Only 2 letters each week . . . written 
on one side only . . . letters must be written in English . . .”) and a warning: “Mail 
will not be delivered which does not conform to these rules.” 43  
   Certiorari  was ultimately granted to Gideon’s petition. The Supreme Court 
assigned Washington, D.C., attorney Abe Fortas, who was later appointed to the 
Supreme Court by President Lyndon B. Johnson, to argue Gideon’s claim. Fortas 
contended that counsel in a criminal trial is a fundamental right of due process that 
is enforced on the states by the Fourteenth Amendment. The Court’s decision was 
unanimous. In overturning  Betts,  Justice Black wrote: “Any person hauled into court, 
who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is 
provided for him. This seems to us an obvious truth.” 
  This ruling, handed down on March 18, 1963, after Gideon had served almost 
two years in prison, entitled Gideon to a new trial. He was immediately retried in 
the same courtroom and by the same judge as in the initial trial, but this time he 
was represented by counsel and was acquitted. Gideon was set free, as were thousands 
of other prisoners in Florida and elsewhere because they had not been represented 
by an attorney at trial. (For later events in Gideon’s life, see  Exhibit 11.5 ). 
  In extending the right to counsel to all state defendants facing felony trials, 
 Gideon  also represented the beginning of a trend that would ultimately expand Sixth 
Amendment rights to cover most phases of criminal justice proceedings. On the same 
day that it announced its decision in  Gideon,  the Court also delivered its opinion in 
 Douglas  v.  California,  44  which stated that indigent felons are entitled to counsel, if 
requested, at the fi rst appeal proceedings. The ruling in  Douglas  was doubly signifi cant. 
Most of the Supreme Court decisions dealing with the Sixth Amendment right to 
counsel had addressed only the due process clause of the Fourteenth Amendment; 
 Douglas  was the fi rst case to refer to both the due process and equal protection clauses. 
In presenting the Court’s opinion, Justice William O. Douglas wrote the following:

  There is lacking that equality demanded by the Fourteenth Amendment where the rich 
man, who appeals as of right, enjoys the benefi t of counsel’s examination into the record, 
research of the law, and marshalling of arguments on his behalf, while the indigent, 
already burdened by a preliminary determination that his case is without merit, is forced 
to shift for himself. The indigent . . . has only the right to a meaningless ritual, while 
the rich man has a meaningful appeal.   

        The Court continued the trend established in  Gideon  and  Douglas  with its deci-
sions in  Massiah  v.  United States, Escobedo  v.  Illinois, Miranda  v.  Arizona,  and  United 
States  v.  Wade,  which extended the right of access to counsel to indictment, interroga-
tion, and postindictment lineups. 45  In the 1970 decision of  Coleman  v.  Alabama,  46  the 
Court ruled that the preliminary hearing is a “critical stage” in a criminal prosecution, 
during which the “guiding hand of counsel” is essential.   

 Argersinger v. Hamlin   Ever since the Supreme Court’s ruling in  Gideon  v. 
 Wainwright,  there had been some question whether the constitutional right to coun-
sel should apply not only to felony cases but to misdemeanors as well. In 1972, the 
Court addressed this issue in  Argersinger   v.   Hamlin.  47  The defendant was an indi-
gent who had been charged in Florida with carrying a concealed weapon, for which 
the potential punishment was up to six months’ imprisonment and/or a $1,000 fi ne. 
At the trial, the defendant was not represented by counsel but was convicted and 
sentenced to serve 90 days in jail. In a  habeas corpus  petition to the Florida Supreme 
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EXHIBIT 11.5 historical perspecti ves on criminal justice
Whatever Happened to . . .

The Scottsboro Boys

For the nine Scottsboro boys—Clarence Norris, Olen Montgomery, 

Ozie Powell, Haywood Patterson, Willie Roberson, Charlie Weems, 

Eugene Williams, Roy Wright, and Andrew Wright—the decision in 

Powell v. Alabama was but a shallow victory. They were retried in the 

Alabama courts and reconvicted. At one point, Ruby Bates recanted 

her earlier testimony, stating that neither she nor Victoria Price had 

ever been raped but had concocted the charge in an attempt to avoid 

being arrested for vagrancy. This, combined with the lack of any med-

ical evidence of rape, would suggest that the convictions had been 

gross miscarriages of justice. Victoria Price, however, did not fully 

agree with the statements of Bates, although she said she had been 

raped by only six of the defendants. Thus, at least one, and likely all, of 

the Scottsboro boys had to have been innocent of active participation 

in the alleged crime.

 The cases were appealed and retried again, but with little success. 

In a series of trials held in 1936 and 1937, four of the original nine de-

fendants were, for the third time, convicted of rape by all-white juries. 

Their sentences ranged from 75 to 99 years to electrocution.

• On July 24, 1937, the rape charges against Olen Montgomery, Wil-

lie Roberson, and Eugene Williams were dropped. A year after their 

release, the three made a personal appearance at New York’s 

Apollo theater, but they subsequently faded from the public eye.

• Roy Wright was released along with Montgomery, Roberson, and 

Williams in 1937. On August 17, 1959, in a jealous rage, Wright 

stabbed his wife to death and subsequently took his own life.

• The rape charges against Ozie Powell were dropped in 1937. How-

ever, on January 24, 1936, Powell attacked a deputy sheriff. He 

was convicted of assault and sentenced to 20 years’ imprison-

ment. Powell was paroled in 1946 and quickly fell into obscurity.

• Charlie Weems was convicted on the rape charges in 1937 and 

sentenced to 75 years. He was paroled in 1943 and retired to an 

anonymous existence.

• Andrew Wright was convicted on the rape charges in 1937 and 

drew a sentence of 99 years. He was paroled in 1944 but was re-

turned to prison almost immediately, charged with parole violation 

for leaving Alabama. He was paroled again in 1947 but returned to 

prison when his employer learned that he was a Scottsboro boy 

and fi red him. Wright was released for a third time in 1950 and 

moved to Albany, New York. Since that time, his name surfaced 

publicly only once. On July 12, 1951, he was arrested for the rape 

of a 13-year-old girl. He was found innocent and released.

• On January 23, 1936, Haywood Patterson was convicted on the 

rape charges and sentenced to 75 years. In 1948, however, he 

escaped from prison and fl ed Alabama. On January 15, 1951, Pat-

terson was convicted of manslaughter and sentenced to 15 to 20 

years by a Michigan court. Less than a year later, however, he died 

of lung cancer.

• Clarence Norris was convicted on the rape charge in 1936 and 

sentenced to death. In 1938, the death sentence was commuted 

to life imprisonment, and he was paroled in 1944. Norris immedi-

ately left Alabama in violation of his parole, was captured, and re-

turned to prison. He was paroled again in 1946, but left the state 

just three days later and was declared delinquent as a parole viola-

tor. Norris remained at large in New York City for many decades. In 

1976, Alabama’s attorney general recommended Norris’s pardon, 

declaring that studies of the case indicated this last of the Scotts-

boro boys was innocent of the rape with which he had been 

charged some 45 years earlier. The pardon was granted by  Alabama 

governor George Wallace. In 1977, a bill to compensate Norris for 

his wrongful conviction and imprisonment was defeated by an 

 Alabama legislature committee. Regarding the decision, Norris’s 

attorney, Donald Watkins, commented: “The mentality of the 

1930s is alive and well in the 1970s.” On January 23, 1989, 

 Clarence Norris, the last of the Scottsboro boys, died of natural 

causes at the age of 76.

Clarence Earl Gideon

After the Supreme Court’s Gideon v. Wainwright ruling in 1963, Clar-

ence Earl Gideon was granted a new trial. Represented by counsel, he 

was found not guilty and set free. Once again he became a drifter, a 

style of life he had adopted in 1925 when, at age 14, he left school and 

ran away from home.

 The year 1965 found him in a Louisville courtroom. He had traveled 

to that part of the country to see the Kentucky Derby—but out of work 

and having picked a losing horse, he was arrested on a charge of va-

grancy. At the trial, the judge recognized Gideon’s name and offered to 

jail him long enough so that he could appeal for the right to counsel in 

petty trials. That was several years prior to the High Court’s decision in 

Argersinger. But Gideon declined, telling the judge he’d just as soon 

plead guilty and walk away.

 On January 18, 1976, Clarence Earl Gideon died at the age of 65 in 

a Fort Lauderdale medical 

center. Although he had been 

the key fi gure in a Supreme 

Court decision immortalized 

in hundreds of legal essays, a 

major book (Gideon’s Trum-

pet by The New York Times 

correspondent Anthony 

Lewis in 1964), and a Holly-

wood production (Samuel 

Goldwyn Studios’ Gideon’s 

Trumpet in 1979, with actor 

Henry Fonda in the title role), 

Gideon died an obscure 

man—cast aside by life, 

without money or infl uence. Clarence Earl Gideon
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Court, the defendant argued that because he was poor and had not been provided 
with counsel, the charge against him could not effectively be defended. The Florida 
court rejected the claim, and the U.S. Supreme Court granted  certiorari.  
  In a unanimous decision, the Court ruled that the right to counsel applies not 
only to state defendants charged with felonies but in all trials of persons for offenses 
serious enough to warrant a jail sentence. Speaking for the Court, Justice William 
O. Douglas recalled both  Powell  v.  Alabama  and  Gideon  v.  Wainwright:  

 Both  Powell  and  Gideon  involved felonies. But their rationale has relevance to any crim-
inal trial, where an accused is deprived of liberty.  Powell  and  Gideon  suggest that there 
are certain fundamental rights applicable to all such criminal prosecutions. 
  The requirement of counsel may well be necessary for a fair trial even in a petty 
offense prosecution. We are by no means convinced that legal and constitutional ques-
tions involved in a case that actually leads to imprisonment even for a brief period are 
any less complex than when a person can be sent off for six months or more. . . . 
  Under the rule we announce today, every judge will know when the trial of a mis-
demeanor starts that no imprisonment may be imposed, even though local law permits 
it, unless the accused is represented by counsel.      

 Restrictions on the Right to Counsel 

 While  Powell, Zerbst, Gideon,  and  Argersinger  served to guarantee the right to counsel 
to all federal and state defendants facing trials on charges for which sentences of death 
or imprisonment could be imposed, the Court also attempted to avoid overliberalizing 
the Sixth Amendment right. For example, in  McMann  v.  Richardson,  48  the Court 
declared that defendants must assume a certain degree of risk that their attorneys 
would make some “ordinary error” in assessing the facts of their case and the law that 
applied and that such error would not be a basis for reversing a conviction. 
    In  Ross  v.  Moffi tt,  49  the Court held that a state’s constitutional obligation to 
provide appointed counsel for indigents appealing their convictions did not extend 
beyond the fi rst appeal. 
    In  Scott  v.  Illinois,  50  the Court decided that a criminal defendant charged with 
a statutory offense for which imprisonment upon conviction is authorized but not 
imposed does not have the right to appointed counsel. 
    In  Pennsylvania  v.  Finley,  51  the Court ruled that there is no constitutional right 
to counsel in state postconviction proceedings. 
    In  Strickland  v.  Washington,  52  the Court addressed the right to “effective” counsel, 
holding that in order to prevail on a Sixth Amendment claim of ineffective assistance, 
the defendant must prove that his or her attorney’s performance was defi cient, that 
the defi ciency prejudiced the case, and that there was a reasonable probability that if 
it were not for the unprofessional errors, the result would have been different. It should 
be noted that this is a diffi cult standard to meet, as Justice Thurgood Marshall pointed 
out in his dissenting opinion. The effect of  Strickland  was to uphold a death sentence 
even though the defense attorney had failed to investigate and present several poten-
tially important mitigating factors during the penalty phase of the trial. 
    Two cases decided in the 1990s refl ect the Supreme Court’s confusing view of 
the Sixth Amendment right to counsel. First, demonstrating a high regard for the 
provisions of the Sixth Amendment, the Court ruled in the 1994 case of  McFarland  
v.  Scott  that federal judges have the authority to postpone an execution until an 
attorney can be appointed to help prepare a petition for  habeas corpus.  53  On the other 
hand, in  Nichols  v.  United States,  54  also decided in 1994, the Court held that the Sixth 
Amendment right to counsel is not violated when judges consider a defendant’s prior 
misdemeanor convictions—obtained when the defendant was  not  represented by an 
attorney—in determining the length of the defendant’s prison sentence. 
    However, despite the numerous restrictions on the Sixth Amendment right to 
counsel, the High Court’s decision in  Alabama v. Shelton  55  in 2002 represented a 
shift in the trend. In this case, Lareed Shelton represented himself in an Alabama 
circuit court criminal trial. The court repeatedly warned him about the problems 
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self-representation entailed but at no time offered him assistance of counsel at state 
expense. He was convicted of misdemeanor assault and sentenced to a 30-day jail 
term, which the trial court immediately suspended, placing Shelton on two years’ 
unsupervised probation. The U.S. Supreme Court held that a suspended sentence 
“that may end up in the actual deprivation of a person’s liberty” may not be imposed 
unless the defendant was accorded “the guiding hand of counsel” in the prosecution 
for the crime charged. 
    Currently, there remain several areas of criminal processing—from arrest to 
appeal—in which courts are not required to provide counsel for the accused. These 
include preindictment lineups, booking procedures, grand jury investigations, and 
appeals beyond the fi rst review. Decisions that address the right to counsel regarding 
parole and correctional matters are discussed in Chapter 17. For a discussion of the 
right  not  to have counsel, see  Exhibit 11.6 .     

EXHIBIT 11.6 LAW & CRIMINAL JUSTICE

The Right Not to Have Counsel and the Concept of “Standby Counsel”

The case of Faretta v. California (422 U.S. 806), decided by a six-to-three 

majority in 1975, seemed to turn inside out the Supreme Court’s 

series of rulings expanding the Sixth Amendment right to counsel in 

state proceedings.

 The defendant, Anthony Faretta, had been accused of grand theft. 

At his arraignment the presiding judge assigned a local public defender 

to represent him. Well in advance of his trial, Faretta requested that he 

be permitted to represent himself because the public defender’s case-

load was far too heavy to allow the defender time to prepare an effec-

tive defense. The judge approved the request, at least tentatively, but 

warned the defendant that he was “making a mistake.”

 Several weeks later, still in advance of the trial date, the judge 

questioned Faretta about various issues in criminal procedure to deter-

mine his ability to conduct his own defense. On the basis of Faretta’s 

answers and demeanor, the judge ruled that the defendant had not 

made a knowing and intelligent waiver of his right to counsel and that 

he did not have a constitutional right to conduct his own defense. Over 

Faretta’s objections, a public defender was appointed, and the trial led 

to a conviction and sentence of imprisonment.

 Upon review, the U.S. Supreme Court ruled in Faretta’s favor. Writ-

ing for the majority, Justice Potter Stewart commented:

The Sixth Amendment does not provide merely that a defense shall be made 

for the accused; it grants to the accused personally the right to make his 

defense. It is the accused, not counsel, who must be “informed of the nature 

and cause of the accusation,” and who must be “confronted with the wit-

nesses against him,” and who must be accorded “compulsory process for 

obtaining witnesses in his favor.” Although not stated in the Amendment in so 

many words, the right to self-representation—to make one’s own defense 

personally—is thus necessarily implied by the structure of the Amendment. 

The right to defend is given directly to the accused; for it is he who suffers the 

consequences if the defense fails.

 In a dissenting opinion, however, Justice Harry A. Blackmun argued 

that the decision in Faretta left open a host of other procedural issues:

Must every defendant be advised of his right to proceed pro se? If so, when 

must that notice be given? Since the right to assistance of counsel and the right 

to self- representation are mutually exclusive, how is the waiver of each right to 

be measured? If a defendant has elected to exercise his right to proceed pro se, 

does he still have a constitutional right to assistance of standby counsel? How 

soon in the criminal proceeding must a defendant decide between proceeding 

by counsel or pro se? Must he be allowed to switch in midtrial? May a violation 

of the right to self-representation ever be harmless error? Must the trial court 

treat the pro se defendant differently than it would professional counsel? . . . 

Many of these questions . . . such as the standards of waiver and the treatment 

of the pro se defendant, will haunt the trial of every defendant who elects to 

exercise his right to self-representation. The procedural problems spawned by 

an absolute right to self-representation will far outweigh whatever tactical 

advantage the defendant may feel he gained by electing to represent himself.

 Without question, Faretta did raise a number of problematic issues. 

Most critical is the potential catch-22 that could emerge, whereby a 

judge attempts to carry out the Faretta mandate and at the same time 

knowingly allows a defendant to make a mockery of his or her own 

defense or antagonize the court. However, the High Court also held 

that, consistent with the defendant’s right to self-representation, the 

trial court may appoint “standby” counsel “to aid the accused if and 

when the accused requests help, and to be available to represent the 

accused in the event that termination of the defendant’s right of self-

representation is necessary.”

 Nine years later, in McKaskle v. Wiggins, the Supreme Court de-

fi ned the role of standby counsel. Standby counsel may not speak in-

stead of the accused on any important matters, interfere with witness 

questioning or any signifi cant tactical decisions, or destroy the jury’s 

perception that the defendant is representing himself or herself. But 

within these broad limitations, standby counsel may advise the defen-

dant, fi le motions, and bring errors to the court’s attention (outside of 

the jury’s presence). And if requested by the defendant and if the trial 

court so permits, standby counsel may also question witnesses, intro-

duce evidence, and make arguments.

Sources: Faretta v. California, 422 U.S. 806 (1975); McKaskle v. Wiggins, 465 U.S. 168 
(1984); Lisa J. Steele, “Standby Counsel: Coach, Chaperone or Cheerleader?” Criminal 

Law Bulletin 35 (September/October 1999): 505–516.
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   Legal Aid, Assigned Counsel, 
and Public Defenders  

 Legal services for the indigent (poor) come from three primary sources: voluntary 
defender programs sponsored by charitable and private organizations; assigned coun-
sel systems, through which a presiding judge can call upon a local practicing attor-
ney to defend a case; and public defenders, who are paid by the courts to represent 
criminal defendants. 
    Prior to  Gideon,  the availability of legal counsel for indigent defendants was 
limited. In 1961, for example, public defender systems existed in only 3 percent 
of the nation’s counties, serving 25 percent of the U.S. population. 56  The balance 
relied on assigned counsel programs, which were generally rare owing to the orga-
nized bar’s indifference to the need for defense assistance and to private attorneys’ 
lack of interest in practicing criminal law. Moreover, because the right to counsel 
was not yet a Supreme Court mandate, most jurisdictions did not make any 
arrangements for the defense of indigents charged with criminal offenses. However, 
with  Gideon  in 1963 and  Argersinger  in 1972, the criminal justice system was forced 
to meet the needs of indigent defendants, who account for some two-thirds of all 
felony defendants. By 1980, public defender services were available in more than 
1,000 counties, serving some 68 percent of the population. 57  Since then, even more 
public defender programs have been established, assigned counsel systems have 
been improved, and voluntary defender programs have become more visible. By 
2008, in the nation’s 75 largest counties more than 80 percent of indigent defen-
dants charged with felonies were represented by either a public defender or an 
assigned counsel. 58  
    Eligibility for these forms of supported defense varies. Some judges apply 
stringent “indigency standards” before appointing counsel. In some jurisdictions, 
for example, if the defendant owns a home, is employed full-time, or has the 
resources to meet the monetary bond that has been established, he or she is not 
considered indigent. Others require the fi ling of tax returns or affi davits that doc-
ument the resources available to the defendant. Some presiding judges simply ask 
the defendant, “Can you afford a lawyer?” In such cases a simple yes or no deter-
mines eligibility. 

  Voluntary Defender Programs 

 Many private organizations provide legal assistance to indigents. The most numerous 
are the legal aid societies, which are fi nanced by state and private contributions and 
are staffed by full-time attorneys. In addition, there are legal aid bureaus attached 
to charitable organizations, bar association legal aid offi ces, and law school clinics 
that provide legal assistance. 
    During the mid-1960s, federally supported legal assistance programs were 
started as part of the Johnson administration’s “war on poverty.” Originally funded 
by the Offi ce of Economic Opportunity (OEO) and restructured in 1974 as the 
Legal Services Corporation when OEO was disbanded, these offi ces were estab-
lished in many of the poorest urban neighborhoods and poor rural areas. By 1967, 
shortly after the program became fully operational, there were 299 legal assistance 
offi ces, handling almost 300,000 cases annually. 59  Currently, the Legal Services Cor-
poration has chapters in all 50 states, but because of limited funding, it can provide 
help in only 20 percent of the eligible cases. 60  
    Other voluntary legal services come from individual attorneys and some private 
agencies that actively seek out specifi c kinds of court cases. The best known practi-
tioner of this type of service is the  American Civil Liberties Union (ACLU).  Founded 
in 1920 as a nonpartisan organization devoted to the preservation and extension of 
the basic rights set forth in the U.S. Constitution, the ACLU was an outgrowth of 
earlier groups that had defended the rights of conscientious objectors during World 
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War I. It focuses on three areas of American civil liberties: (1)  inquiry and expression,  
including freedom of speech, press, assembly, and religion; (2)  equality before the law  
for everyone, regardless of race, nationality, political opinion, or religious belief; and 
(3)  due process of law  for all. 
    It should be noted that the various voluntary defender programs have a num-
ber of serious weaknesses and shortcomings that have an impact on their usefulness 
for criminal defendants. For example, the uncertainty of their continuing fi nancial 
support is a crucial problem and, as with the Legal Services Corporation, can lead 
to termination of services. More important, however, the voluntary programs accept 
few criminal cases. With a small number of exceptions, the legal aid societies, 
federal assistance centers, bar association programs, law school clinics, and other 
service groups concentrate primarily on family and civil issues. The cases they most 
readily accept are ones involving divorce and child support, housing problems, con-
fl icts with welfare agencies, and consumer credit disputes. However, organizations 
such as the Law Center for Constitutional Rights and the ACLU do handle some 
criminal matters. In recent years, for example, the ACLU has placed considerable 
emphasis on such due process issues as prisoners’ rights, police arrest behavior, and 
cruel and unusual punishment. More often than not, though, the individuals 
defended by ACLU lawyers are involved in test cases, and routine criminal trials 
are handled only rarely.   

 Assigned Counsel Systems 

 The assigned counsel system is unquestionably the oldest and most widely used 
method for representing indigent criminal defendants. Lawyers represent defendants 
on a case-by-case basis. Appointments are made by a presiding judge from a list 
that may consist of all the practicing attorneys in the jurisdiction or only those who 
have volunteered to defend indigents. The attorneys, in turn, contribute their time 
as part of their responsibility to the profession and the community. 
    The assigned counsel system has some very serious drawbacks, however, including 
the following:  

  •   In many jurisdictions, assigned counselors are either novices or has-beens; that 
is, they are either recent law school graduates who seek courtroom experience 
or older, nonprestigious members of the bar who need numerous appointments 
to make a living.  

•     Even when appointments are rotated among all members of the practicing bar, 
there is no guarantee that the counsel assigned is qualifi ed to handle the com-
plexities of criminal law and procedure. Through the luck of the draw, the 
defendant’s lawyer may be the best tax or probate attorney in the area but have 
virtually no experience in criminal cases.  

•     Many jurisdictions neither pay attorneys for representing indigents nor reimburse 
the assigned counsel for out-of-pocket expenses. Where court-appointed lawyers 
are paid, compensation is minimal. This not only discourages qualifi ed attorneys 
who might otherwise serve but also pressures attorneys to dispose of cases quickly 
in order to devote more time to clients who can afford their fees.  

•     Assigned counsel systems seldom provide funds to hire investigators or secure 
the services of expert witnesses, further decreasing the likelihood of a thorough 
and adequate defense.  

•     Attorneys who are dependent on the assigned counsel system for a livelihood 
may be concerned more with pleasing the court than with helping the client. 
In order not to anger the court, such counselors may avoid arguing for lower 
bail, fi ling a greater number of pretrial motions, objecting to court rulings, or 
using other tactics in the client’s defense. 61    

    Despite these considerable weaknesses, advocates support the assigned counsel 
system because it disperses the responsibility for defending indigents among a wide 
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spectrum of practicing lawyers. The assigned counsel system has an additional advan-
tage: Criminal defendants potentially have attorneys with fresh perspectives to rep-
resent them.  Not  being a member of the courtroom work group can lead to a more 
vigorous defense. Moreover, an accused person will often argue that he or she does 
not like being represented by the public defender, feeling far more confi dence in an 
assigned counsel. 

   Public Defenders 

 The public defender is a part-time or full-time county, state, or federal government 
employee who earns a fi xed salary and specializes in representing indigent criminal 
defendants. The fi rst public defender offi ce was established in Los Angeles County 
in 1914. Today, public defender systems exist in most urban areas and are increas-
ingly being adopted in many small and medium-sized jurisdictions. The systems vary 
widely in size. In large cities with high crime and arrest rates, for example, there are 
many hundreds of public defenders to serve the large population of indigent defen-
dants, while in other areas there is only a single such counsel, who may be responsible 
for the criminal caseload of an entire county. 
    With few exceptions, defendants who are represented by public defenders are 
generally more fortunate than those receiving the services of an assigned counsel or 
a volunteer from a legal aid society. First, defender offi ces are staffed by attorneys 
who are as skilled and specialized as those on the prosecutor’s staff. Second, the 
public defender system generally attracts attorneys with greater ability than those in 
assigned counsel systems, for it provides a regular means of income and the experi-
ence necessary for advancement. Third, most defender offi ces have some funds avail-
able for investigations, and the opportunity to conduct an independent investigation 
makes possible a more vigorous defense. Fourth, since the income of the assigned 
public defender continues regardless of whether the case goes to trial, the attorney 
is less likely to force the plea negotiation process in cases in which it may not be 
appropriate. 
    On the other hand, the public defender system does have problems. The salaries 
paid to public defenders are not competitive with those paid to other attorneys with 
similar experience; hence turnover tends to be high. In many jurisdictions, caseloads 
are extremely heavy, limiting the amount of time available for each case. In fact, a 
recent report found that one public defender in Griffi n, Georgia, handled an average 
of 900 felony cases a year. 62  Public defender offi ces lack community support; citizens 
are often hostile to the system because it uses tax dollars to assist “criminals.” Too, 
although some chief public defenders are elected, most are appointed either by the 
governor or the court. This creates the potential for patronage and favoritism. Finally, 
like many attorneys in the assigned counsel system, many public defenders may not 
wish to anger the court through vigorous use of motions, demands for jury trials, 
and appeals.   

 Contract Systems 

 Relatively new to the spectrum of indigent defense systems is the contract sys-
tem, in which individual attorneys, bar associations, or private law fi rms contract 
to provide services for a specifi ed dollar amount. Contract awards are generally 
made on the basis of competitive bidding; selection criteria include cost, quali-
fi cations of bidders, and their proposed methods of representation. Currently, 
only a small number of counties use some form of the contract system, and it 
is the dominant form of indigent representation in only six states. Moreover, 
while the contract system appears to be growing, it has tended to concentrate in 
the less populated areas and on cases for which other forms of indigent defense 
were not available. 

How Satisfi ed Are Lawyers 
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Source: National Law Journal.
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       Legal, Prosecutorial, and Judicial Misconduct: 
Aspects of the Criminal Justice Nonsystem  

 For most of the twentieth century, discussions of corruption and other forms of 
misconduct in criminal justice processing have focused on police behavior. Increas-
ingly, however, problems within the legal and judicial sectors have become more 
visible. Moreover, a variety of criticisms have been aimed at all members of the 
courtroom work group. There have been charges of dishonesty—a growing number 
of judges, lawyers, and prosecutors are being accused of confl icts of interest, defraud-
ing clients, or participating in other misdeeds that refl ect contempt for professional 
ethics. There have been charges of greed—lawyers are being accused of charging fees 
that go far beyond what is justifi ed by the work involved. And there have been 
charges of incompetence—various legal practitioners are being cited for costly mis-
takes and inexcusable errors during trials. 63  
    In addition to ineffective representation on the part of attorneys, there are cases 
of misconduct on the part of prosecutors and judges. Prosecutors can take advantage 
of defendants and compromise their rights by knowingly admitting false testimony, 
hiding evidence that may help the defense, and making biased statements to the jury 
during testimony and closing arguments. A classic example of the latter occurred 
during the fi rst trial of Mississippi segregationist Byron De La Beckwith, who was 
accused of the 1963 sniper murder of civil rights leader Medgar Evers. The prosecu-
tor in the trial, Bill Waller, made the following biased and racist statements to the 
Jackson, Mississippi, jury:

  “Evers was engaged in things that were contrary to what you and I believe in.” 

 “I’m a little upset right now, with all these nigras in the courtroom—does that bother 
you?” 

 “I like Mr. Beckwith. He has a pleasant way. He’s a Mason, you’re a Mason; he’s a 
veteran, you’re a veteran; you’re a father, he’s a father.” 

 “I do not believe you will return a verdict of guilty to satisfy the attorney general of the 
United States [a reference to Robert F. Kennedy, who was hated by southern racists] and 
the liberal national media.” 64    

    Judges, like prosecutors, sometimes exceed the bounds of acceptable behavior. For 
example, a panel of Kentucky circuit court judges ruled that a Jefferson County (Lou-
isville) district judge had violated the constitutional rights of 18 defendants by setting 
unreasonably high bail, incarcerating them without hearings, or trying them in absen-
tia. 65  In one case, a 17-year-old youth appeared in court a little late to fi nd that the 
judge had already convicted him of driving a go-cart across a city street and had 
sentenced him to 90 days in jail. The judge also had the habit of dismissing drunk-
driving cases if police offi cers or other witnesses failed to come forward as soon as 
they were called. Although the judge was not formally sanctioned for these judicial 
indiscretions, he was not expected to do well in his bid for reelection. Similarly, a 
county circuit court judge in St. Marys, West Virginia, was charged with assaulting a 
defendant who appeared in his courtroom. 66  Witnesses reported that after the judge 
refused to lower bail, the defendant cursed at him. The judge then stepped down from 
the bench, removed his robe, bit the defendant on the nose, and then returned to the 
bench as if nothing had happened. After being charged with assault, the judge pleaded 
 nolo contendere  and resigned. And there are numerous other examples. 67  
    In an effort to remedy the problems generated by incompetence, corruption, or 
unethical practices within the courtroom work group, a number of programs have 
been instituted. Judges and prosecutors are now answerable to judicial discipline 
commissions in more than two-thirds of the states. The authority of such commis-
sions, which are composed of judges, attorneys, and citizens, extends to investigating 
complaints against members of the bench, demanding explanations from judges and 
prosecutors charged with misconduct and recommending disciplinary measures to 
bar associations and the courts. These court-watching programs have had an impact, 
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■ CRITICAL

THINKING IN CRIMINAL JUSTICE

   Withholds of Adjudication and Negotiated Pleas 

 Do withholds of adjudication and negotiated pleas corrupt the American system of justice? 

Are guilty offenders simply walking away from their crime or receiving only a slap on the 

wrist instead of what should be many years behind bars? Many observers would answer 

yes to both questions, while others would not. On the basis of your reading of this chap-

ter, think critically about these questions, and then consider the following. 

  Withholds of adjudication were developed in 1941 when Florida legislatures passed a 

law that allows judges to block the convictions of felony offenders. A withhold is intended 

to be a one-time break to help fi rst offenders and spare them a life of economic hardship 

and the social stigma attached to possessing a convicted felon title. Plea bargains usually 

occur when defendants plead guilty to a lesser offense than the one originally charged 

(e.g., robbery three instead of robbery one) in return for a lighter sentence than would be 

possible if they were convicted of the more severe charge. 

  Critics of withholds of adjudication argue that this “one-time break” appears to be 

anything but a break for society. Rapists, child molesters, child abusers, wife beaters, 

burglars, drug offenders, and others have all received withholds in the state of Florida. 

Equally disturbing, it is not uncommon for lawbreakers to avoid convictions multiple 

times. It has also been found that white criminal offenders are more likely to get with-

holds than black offenders charged with the same crime, as was demonstrated in the 

case at the beginning of the chapter. 

  Critics of plea bargains remark that the great majority of defendants negotiate a plea 

because they see it as a route to a lesser sentence in case they are wrongly convicted, 

and they are afraid they will be convicted. Therefore, there may be more innocent people 

in prison because of their own false guilty pleas than there are inmates who were falsely 

convicted. 

  Supporters of these proceedings remark that withholds and plea bargains are both 

tools to unclog heavily burdened criminal justice systems. Withholds are being handed out 

in increasing numbers, acting as an incentive to get offenders to cut deals and speed the 

judicial process. In the state of Florida, about one in three people who pleaded to a felony 

have received adjudications. In regard to plea bargains, supporters remark that if every 

case went to trail, the courts would be hopelessly deadlocked, possibly resulting in the 

dismissal of large numbers of cases for failure to meet the constitutional demand for a 

“speedy trial.” Another plus for withholds is that they can be a valuable tool when used 

properly. Someone who makes a one-time mistake is saved from convicted-felon status, 

thus not losing his or her civil liberties. 69  

  A plea bargain is deliberated between the defendant, the defense attorney, and the 

prosecutor and then approved by the judge. Judges claim that in most cases they grant 

a withhold of adjudication based on input from prosecutors, not based on race. Prosecutors 

get to count plea bargains as convictions and offenders are let off the hook; therefore, it 

for they have led to the resignations and retirements of several judges and prosecu-
tors and to the censure of numerous others. 
    The disciplining of lawyers is handled by the American Bar Association as well 
as by local bar associations and the courts; measures range from censure to actual 
disbarment. Allegations of attorney misconduct and incompetence are investigated by 
the National Legal Aid and Defender Association. Investigations at the local level, 
too, aim at protecting the indigent from unfi t and unscrupulous attorneys. 68  
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 ■ SUMMARY  

 The criminal judicial process in the United States has many participants. First, there 
is a courtroom work group composed of a judge, who serves at the head of the court; 
a prosecutor, who argues the state’s case; and a defense attorney, who argues on behalf 
of the accused. Second, there are many others who are signifi cant to the process—
depending on the nature of the proceeding, the type of case, and the level of the court. 
These include police offi cers, witnesses, jury members, and various offi cers of the court. 
Third, there are those with quasi-judicial functions, such as coroners and medical 
examiners. Each of these participants has a specifi c role in the criminal court process, 
without which given phases in the judicial system would not be fully possible. 
  It is generally believed that more than 90 percent of criminal convictions result 
from negotiated pleas. Plea bargaining takes place between the prosecutor and the 
defense counsel or the accused and involves discussions looking toward an agreement 
under which the defendant enters a plea of guilty in exchange for some prosecuto-
rial or judicial concession. Plea bargaining has both advantages and disadvantages, 
and its abolition has been called for. Advocates for its retraction argue that it encour-
ages defendants to waive their constitutional right to trial and enables them to 
receive a sentence generally less severe than they might otherwise receive. They 
further argue that it ignores the correctional needs of the bulk of offenders and raises 
the danger of an innocent person—fearing a false determination of guilt and a harsh 
sentence if the case goes to trial—pleading guilty to a crime he or she did not com-
mit. Plea bargaining continues to be used, however, for without it the courts would 
become even more backlogged than they are now. 
  The prosecutor is a government lawyer acting on behalf of the state. Prosecutors 
have three basic responsibilities: to enforce the law, to represent the government in 
matters of law, and to represent the government and the people in matters of leg-
islation and criminal justice reform. Defense attorneys, on the other hand, are advo-
cates for the accused, often receiving harsh criticism from the public for representing 
“scoundrels,” “rogues,” and “villains.” Their primary role is to ensure that their clients 
receive both a fair trial and an adequate defense. 
  The Sixth Amendment holds that “in all criminal prosecutions the accused shall 
enjoy the right to have assistance of counsel for his defense.” Despite this guarantee, 
until the Scottsboro case in the 1930s, only persons charged with capital federal 
crimes enjoyed the right to counsel.  Gideon  v.  Wainwright  in 1963 extended the right 
to virtually all felony defendants, while  Argersinger  v.  Hamlin  in 1972 extended it to 
misdemeanor cases if imprisonment was a possible penalty. Additional Supreme 
Court decisions have impacted on the right to counsel as it relates to stages of the 
criminal justice process other than trial. 
  Legal services for the indigent come from several sources—legal aid, assigned 
counsel, and public defenders. All of these suffer from a variety of problems, with 
the consequence that the poor do not always receive adequate representation.   
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can be argued that the defendant, the defense attorney, the prosecutor, and the judge all 

somewhat concur with the decisions made in plea bargains and withholds, making for a 

win-win situation. 

  So, again: do withholds of adjudication and plea bargains corrupt the American system 

of justice? If so, is there a viable alternative to withholds that would perform the same 

valuable function of unclogging the courts?        

■
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■ ISSUES FOR DISCUSSION   
   1.   In  McMann  v.  Richardson  and  Strickland  v.  Washington,  the U.S. 

Supreme Court addressed the issue of incompetent counsel. In 
 Faretta  v.  California,  the Court tackled the issue of a defendant’s 
right  not  to have counsel. How might these two decisions affect 
one another?  

  2.   What kinds of problems have the decisions in  Gideon  and  Arg-
ersinger  created for the processing of cases in criminal courts?  

  3.   Comparing the roles of police and prosecutors, who has more 
discretion and who has the greater potential for the abuse of 
that discretion? Why?  

  4.   Should plea bargaining be abolished? Why or why not?  
  5.   Should the roles of victims in plea bargaining be expanded?  
  6.   Are withholds of adjudication fair?     

 ■ MEDIA AND LITERATURE RESOURCES  
     Plea Bargaining and Crime Victims.  The National Center for Vic-
tims of Crime has taken a strong stand with regard to plea bargain-
ing. See its Web site:  http://www.ncvc.org.  

    The Scottsboro Boys.  There are two excellent books on the Scotts-
boro case:    Dan   T.   Carter   ,   Scottsboro: A Tragedy of the American South   
( New York: Oxford University Press ,  1969 );    James   Goodman   ,   Stories 
of Scottsboro   ( New York: Pantheon ,  1994 ). 

    Clarence Earl Gideon.  The full story of the Clarence Gideon case was 
published as  Gideon’s Trumpet  in 1964 by  New York Times  correspon-
dent Anthony Lewis. In addition, a 1979 made-for-television produc-
tion based on the book (Samuel Goldwyn Studios’  Gideon’s Trumpet,  
with actor Henry Fonda in the leading role) is available on video. 

    The Judiciary and Human Rights.  Amnesty International moni-
tors judicial problems in a number of countries. See its home page 
on the Web:  http://www.amnesty.org.  

    Community Prosecution Programs.  Prosecutors, taking a cue 
from law enforcement agencies’ community policing initiatives, are 
establishing similar programs aimed at involving members of their 
communities in the justice system. A number of reports on these 
programs are available from the Center for Court Innovation on 
the Web:  http://www.courtinnovation.org.  

    Enemy Combatants.  For an in-depth analysis of court decisions 
relating to enemy-combatant detainees, see    Jennifer   K.   Elsea    and 
   Kenneth   R.   Thomas   , Enemy Combatant Detainees:   Habeas Corpus   
Challenges in Federal Court ( Washington, DC: Congressional 
Research Service ,  2007 ).      
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 The Business of the Court 
FROM FIRST APPEARANCE THROUGH TRIAL 

CHAPTER     12 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 
answer the following questions:  

    1 What occurs at each stage of the court process? 

    2 What are the problems with the bail system, and 
what are the alternatives to bail? 

    3 What are the main issues related to grand jury 
proceedings, double jeopardy, and speedy trial? 

    4 What are the different kinds of pleas? 

    5 What are motions? When are they fi led, and for 
what purposes? 

    6 What are the steps in jury selection? 

    7 What are the different types of evidence? 

    8 What is jury nullifi cation, and why does it occur?   
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    T
he criminal trial process is quite complex and has many components and 

steps. There are numerous hearings, pleas, juries, and motions, to name 

but a few. And then there is the actual trial itself. Each step is guided 

by criminal law, and in this chapter they are examined in detail.    

 Is Criminal Justice Chaotic?    
 This is the house that justice built, 
 This is the castle of fair play; 
 This is the place where wise men sit, 
 For the law and truth they belay. 

 The drums of crime, of lust and strife, 
 These are the souls we see; 
 In the righteous house that justice built, 
 Here on this star-spangled street.    

—anonymous, c. 1980     

   These few lines of verse, found by the author scribbled on a restroom wall in the 
basement of the Ross County Courthouse in Chillicothe, Ohio, are expressive of a 
role that many trial courts play in the administration of justice. Exactly what type 
of justice the writer of these words had in mind, however, is only open to specula-
tion. The writing is also somewhat curious and paradoxical. Some of the words and 
even whole lines seem to have been taken from a Milton MacKaye article published 
in the  New York Evening Post  more than seven decades ago, on January 10, 1930.  * 

You are under arrest for bribery, 
obstruction of justice, and seven articles 
of scumbag.

—captain jim brass of csi

  * The MacKaye material is reprinted, in part, in Raymond Moley,  Our Criminal Courts  (New York: Minton, 
Balch, 1930), 5–9. MacKaye’s essay included the following: 

 This is the house that justice built. This is the castle of fair play. This is the place where wise men shall sit 
and contemplate our human jealousies, our petty quarrels, our wrong-doings. This, by the grace of God, is a 
magistrate’s court. 

 Set squarely down in a backwater street, it is not, for some disappointing reason, impressive. But the 
spangled parade of a city’s life passes here, gaudy and gay, drab and mean. The push of ambition, the drums of 
crime, the blare of pretension, and keen quiet tragedy . . . 

 This, then, is a magistrate’s court set down on the backwater street. 

 The tangled web of evidence unraveled by 

the forensic sleuths apparently led to an Iowa 

beet farmer who had been jilted by the victim a 

month earlier. She had mistakenly taken a liking 

to an itinerant vacuum cleaner salesman and 

had run away with him to Vegas. At trial, the 

state attorney presents the case—fi bers, fi nger-

prints, DNA, a weapon—evidence so complete 

and convincing that the jury is certain beyond a 

reasonable doubt. Guilty! The jilted beet farmer 

is toast! It could be an episode of CSI: Crime 

Scene Investigation or one of the CSI spin-offs. 

But is the evidence presented at criminal trials 

always this complete? Do jury members always 

see compelling evidence gleaned from a high-

tech crime lab? More importantly, are criminal 

trials just about evidence? If not, what kinds of 

things really happen at criminal trials? What is 

the whole trial process really all about?

out, and a little gambling. Tired from their 

long plane fl ight, they head to the bar to un-

wind with a few martinis. As they toast their 

long-awaited vacation, the woman screams 

with horror. There is an object in her drink, 

and it is looking back at her—not a stuffed 

Spanish olive, but a real human eye! Minutes 

later, the forensic experts arrive. DNA is 

taken from the eye; fi ngerprints are found on 

the glass; the eyeless head of a young 

woman is found in a dumpster behind the 

strip club next door; other body parts are 

located under a car in the hotel parking lot; a 

bloody paring knife is retrieved from a restau-

rant potato bin; and fi bers, fi ngerprints, and 

even more DNA are linked to a suspect. 

Within just a few hours, an arrest is made 

and the case is wrapped up and turned over 

to the county prosecutor’s offi ce.

Criminal Trials and the 

“CSI Effect”

LAS VEGAS, NV—Picture this: An 

elderly couple from Buffalo checks into one 

of the city’s overdone strip hotels, looking 

forward to a week of relaxation, dining 

Marg Helgenberger and William Petersen 
of the hit drama CSI.
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    The paradox is the fact that MacKaye’s commentary was hardly one that praised the 
“righteous house that justice built.” Rather, as a fi rsthand description of a busy 
magistrate’s court in New York City, it was part of a series entitled “The Magistrate 
Racket” and addressed only the dismal and frenzied aspects of the American trial 
system. Or perhaps the anonymous author’s poetic celebrations were written in a 
spirit of sarcasm, for there are literally thousands of tribunals across the United 
States—small and large, rural and urban—and a number of them are quite chaotic 
in their approach to the administration of justice.      
      Going beyond the words of Milton MacKaye and the anonymous poet, many 
social critics and legal reformers are concerned about the chaotic state of criminal 
justice in the United States. They often refer to the organization and administration 
of justice as a “nonsystem,” because the police, the courts, and the correctional pro-
cess have no common goals, cooperative attitudes, or central direction. They claim 
that America’s courts are at the brink of disaster: Backlogs are colossal, workloads 
are always increasing, and the entire design is misshapen and understaffed. Moreover, 
it is often argued that the administration of justice has underscored the notions of 
due process and defendants’ rights to such an exaggerated degree that criminals are 
all too quickly and easily released to continue preying on law-abiding citizens. 
    Of course, the notion that the legal process is not working is clearly absurd. 
Each year millions of offenders are arrested and convicted, and a signifi cant number 
are incarcerated. Others are dismissed or exonerated, presumably because of lack of 
evidence or because of their innocence—but dismissing and releasing individuals 
under such circumstances is unquestionably a legitimate function of the court. 
    When the serious observer takes the time to examine what actually happens in 
the criminal courts, what is remarkable is not how  badly  they seem to function but 
how  well.  As ineffi cient and unjust as it may appear, courthouse justice generally 
does an effective job of separating the innocent from the guilty. Although most 
people who are guilty of crimes are never arrested, most of those coming to the 
courts who should be convicted  are  convicted, and most of those who should be 
punished  are  punished. Further, there is no evidence to support the contentions that 
repealing the exclusionary rule, eliminating plea bargaining, legislating mandatory 
prison terms for serious offenders, or reducing judges’ freedom to determine the 
length of sentences would produce any signifi cant reduction in crime. 
    This is not to suggest that the administration of justice in the United States, 
particularly the processing of defendants through the criminal courts, has no problems. 
The courts are overcrowded and understaffed; plea bargaining results in lighter sen-
tences for many offenders and in guilty records for some who are innocent; and rigid 
adherence to constitutional safeguards   allows some dangerous criminals to go free. But 
it is important to keep in mind that many of these phenomena are the direct result 
of the U.S. Constitution’s protection of individual rights and civil liberties. On the one 
hand, perfect protection of the accused cannot help but mean imperfect protection of 
society. On the other, a system of justice that automatically checkmates every defendant 
seeking equity and justice is hardly fair-minded and dispassionate. 
    Perhaps the greatest diffi culties with criminal judicial processing stem from its 
complexity. There are due process safeguards at every juncture, and it is hardly a 
speedy process. But its very lack of speed is relevant because it is important to 
ponder the innocence or guilt of the accused at length. As the distinguished attorney 
and legal writer Charles Rembar once poignantly remarked: “Speedy justice is not 
the ultimate aim; just justice is.” 1           

 Bail and Pretrial Release  
  Bail  is a form of security guaranteeing that a defendant in a criminal proceeding 
will appear and be present in court at all times as required. Thus, bail is a guarantee: 
in return for being released from jail, the accused guarantees his or her future appear-
ance by posting funds or some other form of security with the court. When the 

Excessive bail shall not be required.

—from the eighth amendment

For a defendant, bail is the bottom line 
of a criminal case.

—steven phillips, former 

assistant district attorney, 

bronx county, new york

The courts are the fi nal strongholds of 
feudalism in the United States.

—harvey a. siegal

It is as important to keep out of court as 
it is to keep out of debt.

—e. w. howe
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defendant appears in court as required, the security is returned; if he or she fails to 
appear, the security is forfeited. 
    The bail system as we know it today has its roots deep in English history, well 
before the Norman Conquest in 1066. It emerged at a time when there were few 
prisons, and the only places secure enough to detain an accused person awaiting trial 
were the dungeons and strong rooms in the many castles around the countryside. 
Magistrates often called upon respected local nobles to serve as jailers, trusting them 
to produce the accused on the day of trial. As the land became more populated and 
castles fewer in number, magistrates were no longer able to locate jailers known to 
them. Volunteers were sought, but to ensure that they would be proper custodians, 
they were required to sign a bond. Known as  private sureties,  these bonds required 
jailers to forfeit to the king a specifi ed sum of money or property if they failed to 
live up to their obligations of keeping defendants secure and producing them in 
court on the day required. 2  When the system was transferred to the New World, it 
shifted from a procedure of confi nement to one of freedom under fi nancial control. 
In current practice, the accused person posts the bond, or a third party—a  surety —
posts it in his or her behalf.  

 The Right to Bail 

 The Eighth Amendment to the U.S. Constitution clearly specifi es that “excessive 
bail shall not be required,” but the extent to which accused individuals have any 
“right” to bail is still a subject of debate. The statutory right of federal defendants 
to have bail set in all but capital cases was established by the Judiciary Act of 
1789. Moreover, the Supreme Court held in  Hudson  v.  Parker  that a presumption 
in favor of granting bail exists in the Bill of Rights. Justice Horace Gray wrote 
in 1895: 

 The statutes of the United States have been framed upon the theory that a person 
accused of crime shall not, until he has been fully adjudged guilty in the court of last 
resort, be absolutely compelled to undergo imprisonment or punishment, but may be 
admitted to bail, not only after arrest and before trial, but after conviction and pending 
a writ of error. 3    

    But Justice Gray’s words carried no fi rm guarantees for all criminal defendants 
seeking release on bail. Only a year before, the Court had ruled in  McKane  v.  Durston  
that the Eighth Amendment’s bail provision places limits only on the federal courts 
and does not apply to the states. 4  Since that time, the Supreme Court has decided 
relatively few cases involving bail, mainly because the issue of bail is moot by the 
time a case reaches the appellate stage of the criminal process. At the state level, 
the vast majority of state constitutions grant an absolute right to bail in noncapital 
cases. 5  In practice, however, a constitutional or statutory right to have bail set has 
never meant an absolute right to freedom before trial. In the past, judges invariably 
insisted on cash bail or a surety bond from a bail bond agent. If the defendant could 
not afford it, he or she remained in jail awaiting trial—for days, months, and some-
times even years. 
    In its principal bail ruling,  Stack   v.   Boyle  (1951), 6  the Supreme Court left unset-
tled the constitutional status of a defendant’s  right  to bail. But the Court did address 
the issue of “excessive bail,” ruling that the amount must be based on standards 
relevant to ensuring the presence of the defendant at trial.   

 Discretionary Bail Setting 

 In theory, the purpose of bail is to ensure that the accused appears in court for trial. 
With this in mind, the magistrate is required to set bail at a level calculated to 
guarantee the defendant’s presence at future court hearings. This view has grown 
out of the historical forms of bail, as well as from the adversarial premise that a 
person is innocent until proven guilty and therefore should not be confi ned while 

Spending time in criminal court is like 
being inside a giant liver. Dark, liver-
colored paneling lines the courtrooms. 
Recessed fl uorescent lighting makes 
jail-pale defendants look that much 
more like impure particles, there only to 
be disposed of. Day after day in these 
courtrooms, the system gets fl ushed.

Through this huge fi ltering mecha-
nism pass the accused drug dealers, 
murderers, home invaders, crack-heads, 
bad-check passers, and killer drunk driv-
ers. Striving to keep the sludge moving 
are the judges of the criminal courts.

—lona o´connor, 

in south florida magazine

Statutory Bailing Considerations

1. The principal’s character, habits, reputa-

tion, and mental condition

2. His or her employment and fi nancial 

resources

3. His or her family ties and the length 

of his or her residence, if any, in the 

community

4. His or her criminal record, if any

5. His or her previous record, if any, in 

responding to court appearances when 

required with respect to fl ight to avoid 

criminal prosecution

6. The weight of evidence against him or 

her in the pending criminal action and 

any other factor indicating probability or 

improbability of conviction

7. The sentence that may be imposed upon 

conviction

Source: New York State Criminal Procedure Law, 
Section 510.30. ❚
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awaiting trial. At the same time, however, it is generally believed that the protection 
of society is more important than bail. Should potentially dangerous defendants who 
might commit additional crimes be free to roam the streets before trial? Judges often 
answer this question by setting bail so high for some defendants that in practice, 
bail becomes a mechanism for preventive detention.     
          In many jurisdictions, individuals arrested for minor misdemeanors can gain 
release almost immediately by posting bail at the police station where they are 
booked. In these cases, there are established bail amounts, and the size of the bond 
is relatively small. For serious misdemeanors and felonies, the amount is left to the 
discretion of the judge. Research has demonstrated, however, that decisions regard-
ing the amount of bail are neither random nor arbitrary. 
    Under the law, judges in most jurisdictions must consider certain criteria in 
determining bail. By far the most important factor is the  seriousness of the crime;  it 
is assumed that the more serious the offense, the greater the likelihood is of for-
feiture of bail. A second factor is the defendant’s  prior criminal record;  the rationale 
for this is that recidivists (repeat offenders) have a higher probability of forfeiting 
bond. In conjunction with these two factors is the  strength of the state’s case;  the 
premise is that the greater the chance of conviction, the stronger the accused’s 
interest will be in fl eeing. 7  Thus, if the state has a strong case against an accused 
person with a prior felony record, and the current offense was a dangerous crime, 
the amount of bail set will be high.   

 The Bail Bond Business 

 Once bail has been set, the requirement can be met in three ways. First, the accused 
may post the full amount of the bond in cash. Second, many jurisdictions allow a 
defendant (or family and friends) to put up property as collateral and, thus, post a 
property bond. In either case, the money or property is returned when all required 
court appearances have been made, or it is forfeited if the defendant fails to appear. 
    Neither cash bail nor property bonds are commonly used, however. Most defen-
dants seldom have the necessary cash to post the full bond, and the majority of 
courts require that the equity in the property held as collateral be at least double 
the amount of bond. Thus the most common method—the third alternative—is to 
use the services of a bail bond agent. 

Bail Amounts for Felony Defendants

State court felony defendants in the 

75 largest counties with bail set at 

$50,000 or more or denied bail, 

1990–2004

 PERCENT OF

 DEFENDANTS

 Bail  

 $50,000 Denied

Characteristic or More Bail

Most serious arrest charge

 Murder 35% 45%

 Rape 25 9

 Robbery 20 10

 Assault 13 7

 Non-violent  

  offenses 7 6

Criminal justice status at arrest

 Active 13% 13%

 None 8 3

Prior felony conviction

 Yes 13% 10%

 No 7 4

Source: Bureau of Justice Statistics.

A bail bond agent in the Florida Keys.
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    Clustered around urban courthouses across the nation are the storefront offi ces 
of bail bond agents. Often aglow with bright neon lights, their signs boldly proclaim: 
BAIL BONDS—24-HOUR SERVICE. And sometimes, during the late-night 
hours on local television, the viewer is confronted with the most unlikely of com-
mercials: “Are you in trouble? Call us for 24-hour bail bond services!”    
     Commercial bond agents are essentially small business entrepreneurs who serve 
as liaisons with the courts. For a nonrefundable fee, they post a surety bond with 
the court. If the defendant fails to appear at trial, the bond agent is responsible for 
the full amount. 
    Defendants without the funds or property necessary to post the full amount of bail 
seek out a bond agent, because the fee is usually only 10 percent of the total bail amount. 
Moreover, in actual practice the bond agent rarely posts a cash surety with the court. 
Let us assume, for example, that defendant Norman Smith’s bail is set at $10,000. His 
bond agent charges him a nonrefundable fee of $1,000 (10%). The bond agent then 
purchases a surety bond from an insurance company, which typically costs 30 percent 
of the fee collected. Smith’s cost for pretrial freedom is $1,000, of which $700 becomes 
the property of the bond agent—whether or not Smith ever appears in court again. If 
Smith should “jump bail,” the insurance company, in theory, pays the forfeiture. 
    Smith’s case, however, would proceed as described only if he was considered a 
good bail risk. If he was not, it is unlikely that the insurance company would provide 
a bond or that the bond agent would even accept him as a client. In general, the 
bond agent views four types of defendants as poor risks:  

  1.   First-felony offenders, because they are likely to panic and leave the community.  

  2.   Recidivists whose new offenses are more serious than their previous ones.  

  3.   Violent offenders, because they can represent a threat to the bond agent.  

  4.   Those whose bail has been set at a high level, because forfeiture would result 
in large fi nancial losses, as well as damage to the agent’s reputation with the 
insurance company.   

    In assessing a client’s reliability, the bond agent inquires into his or her criminal 
record, family situation, employment history, roots in the community, and anything 
else that would suggest whether the defendant has an “investment” in the social 
system. A client considered to be a bad risk will be rejected; if the client is a marginal 
risk, the bond agent may require collateral—such as his house, car, or some other 
resource—in addition to the fee.   

 Criticisms of the Bail System 

 For decades, the bail system has been subjected to criticism on many grounds. First, 
bail tends to discriminate against the poor. When cash bail is set at a high level, it 
results in pretrial confi nement of many low-risk defendants who do not have the 
funds to either post bond or retain a bond agent. Second, despite the Eighth Amend-
ment safeguard against excessive bail, bail setting is totally discretionary on the part 
of the judge, and many set bail at unreasonably high levels. Third, since bail is 
generally determined at the initial appearance, the court has little time to investigate 
the background of the accused and, hence, cannot adequately determine the degree 
of risk. Fourth, bail is often used as a mechanism for preventive detention. As a 
means of protecting the community against offenders who are viewed as risks to 
social welfare and safety, bail is set so high that it can rarely be met. 8  
    Bail is forfeited if the defendant fails to appear in court as required. In addition, 
a  capias,  or  bench warrant,  is issued by the court authorizing the defendant’s arrest. 
Bail jumping itself is an offense that carries criminal penalties and may result in the 
defendant’s pursuit by a modern-day bounty hunter (see  Exhibit 12.1 ). For example, 
in Maryland, which is typical of most jurisdictions, “failure to surrender after for-
feiture of bail” can result in a new felony charge with penalties of fi ve years’ impris-
onment with or without a $5,000 fi ne. 9      

A bondsman is a fool who, having 
property of his own, undertakes to 
become responsible for that entrusted by 
another to a third.

—ambrose bierce,

the devil´s dictionary
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     Pretrial Detention 

 For defendants, the principal diffi culty with the bail 
system is its relationship to fi nancial well-being. 
Although most bail premiums paid to bond agents are 
5 to 10 percent of the face amount of the bond, rates 
as high as 20 percent have been reported. When bail 
is set at $1,000 or more, premiums of $100 to $500 
are higher than many defendants can afford. In a 
study of felony defendants in the nation’s 75 largest 
counties, for example, 30 percent failed to post bail at 
amounts under $5,000, 57 percent failed at amounts 
of $5,000 to $9,999, and 45 percent failed at amounts 
of $10,000 to $24,999. 10  
    The result of the bail bond system, then, is arbi-
trary punishment of hundreds of thousands of people, 
many of whom are innocent. In addition, pretrial 

$100,000 or more

Bail amount set

Bail Amount and Release Rates for State Court Felony
Defendants in the 75 Largest Counties, 1990–2004

$50,000-$99,999

$25,000-$49,999

$10,000-$24,999

$5,000-$9,999

Under $5,000

0% 10% 20% 30%

Percent of defendants released

40% 50% 60% 70% 80%

Source: Bureau of Justice Statistics.

LAW & CRIMINAL JUSTICE EXHIBIT 12.1

Bounty Hunters

An essential yet loosely regulated element of the criminal justice pro-

cess, the bounty hunter—more typically referred to as a “skip 

tracer”—is a larger-than-life fi gure born from tales of the western 

frontier days. However, this lone wolf of the bail bond business has had 

to change with the times.

 Bounty hunters are private citizens hired by bail bond agents to 

retrieve defendants who have violated their bail agreement. Broad 

nineteenth-century court rulings gave the bounty hunter extensive 

authority to capture fugitives, but the modern landscape has 

evolved, and the role of a bail enforcer has also changed to refl ect 

this evolution. Armed with pepper spray, steel nerves, and a cap-

ture fee of about 10 percent of the bail payment, a typical bounty 

hunter, male or female, often uses a subdued approach to appre-

hend the defendant.

 In one high-profi le instance, though, Wild West dogmatism made 

modern news. Earning a national spotlight over his capture of fugitive 

and “Max Factor” heir Andrew Luster, Duane “Dog” Chapman may have 

done little to dispel the renegade image of a bounty hunter. Having 

chased Luster into Mexico, Chapman was accused of entering the 

country illegally and of kidnapping his target. Most in the bounty busi-

ness denounce this type of behavior, and Chapman lost his right to the 

$10,000 reward for Luster’s capture. There have been other cases 

where hunters have overstepped their bounds, having been involved in 

the use of excessive force, abductions, illegal break-ins, and extortion.

 Even though most bounty hunters have some degree of training, 

tighter restrictions and laws are being enacted to rein in their wide-

ranging power. One new twist in the evolution is a proposal to have 

bounty hunters help catch illegal Internet spammers. Critics of using 

bounty hunters for any law enforcement purposes, though, point out 

that there are other, more effective ways to track fugitives, both cyber 

and actual. Home detention and electronic tagging are just two alter-

native ways to monitor bailed defendants.

 The future role of the bounty hunter is sure to continue to change 

as the types of crimes being committed and stricter regulatory laws 

evolve. With bounty hunter video games, television shows, and char-

acters like Duane “Dog” Chapman, the Hollywood “dead or alive” cow-

boy image is sure to outlast the real thing.

Sources: Bill Hethcock, “Bounty Hunters Rely on Quick Wits to Catch Fugitives,” The Gazette 
(Colorado Springs), October 25, 2003; Robert Jablon, “Hunter Got His Man and Colleague’s 
Scorn,” The Miami Herald, June 21, 2003; David Snyder, “4 Bounty Hunters Charged; Im-
migrants Abused, Montgomery Says,” The Washington Post, February 12, 2004; “Pushing 
the Bounties,” NewsHour transcript, PBS Organization, September 12, 1997; Bill Draper, 
“Regulation of Bounty Hunters Clears Senate,” The Associated Press State & Local Wire, 
February 27, 2004, retrieved March 25, 2004, from Lexis Nexis Academic; “Bounty Hunters: 
Wanted, Dead or Alive,” The Economist, September 27, 2003; Marilyn Geewax, “Feds May 
Turn to Bounty Hunters to Catch Outlaw Spammers,” Cox News Service, December 12, 
2003, retrieved March 25, 2004, from Lexis Nexis Academic.

Duane “Dog” Chapman, bounty hunter and star of his own 

television show.
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detention prevents an accused person from locating evidence and witnesses and hav-
ing more complete access to counsel. It disrupts employment and family relations. 
It coerces defendants into plea negotiation in order to settle the case more rapidly. 
Most important, however, pretrial detainees are confi ned in city and county jails, 
which are overcrowded, unsanitary, and poorly equipped. Few jails have enough space 
for inmates to confer with counsel or visit with families. Defendants awaiting trial 
are mixed with convicted felons, which, as the late Supreme Court Justice William 
O. Douglas remarked, is “equivalent to giving a young man an M.A. in crime.” 11  
Finally, jails are fi lled with violent offenders, and each year scores of detainees are 
beaten, raped, and murdered. (For a glimpse at pretrial detention in the People’s 
Republic of China, see  Exhibit 12.2 .)    

    Preventive Detention 

 The Supreme Court’s decision in  Stack  v.  Boyle  in 1951 made it clear that the pur-
pose of bail is “to assure the defendant’s attendance in court when his presence is 
required.” At the same time, the Court noted that bail is not “a means for punishing 
defendants nor protecting public safety.” Yet the Court has not ruled on whether 
preventive detention is or is not permissible under the Constitution. As a result, 
many magistrates use bail as a mechanism for preventive detention. For those who 
are considered dangerous offenders or are likely to commit further crimes during the 
pretrial period, a prohibitively high bail amount is set for the ostensible purpose of 
ensuring the accused’s appearance in court. In fact, despite the implication in  Stack  
v.  Boyle,  the District of Columbia, the entire federal system, and the majority of 
states have laws permitting judges to consider an accused’s danger to the community 
in setting pretrial release conditions. 12      
    The legal consequences of pretrial detention, preventive or otherwise, can be 
disastrous. Although there has been no recent research on the issue, civil libertarians 
argue that detainees are more likely to be indicted and convicted and are likely to 
be sentenced more harshly than released defendants. 
    There are some factors, such as strong evidence of guilt or a serious prior crim-
inal record, that necessarily lead to high bail and hence detention. These factors, of 
course, and not just pretrial detention, can also cause a court to fi nd a defendant 
guilty and sentence him or her to prison rather than probation. However, one study 
that took these factors into consideration still found a strong relationship between 
detention and unfavorable disposition of the case. 13  Moreover, a mock jury study of 
criminal trial judgments found that “jurors” were more likely to convict “defendants” 
who had been kept in jail before trial than “defendants” who had been released. 14  
In this case, it was theorized that the mock jurors made negative inferences about 
the guilt of the accused from the fact that he or she was not granted bail.   

 Release on Recognizance 

 At the beginning of the 1960s, increasing dissatisfaction with the bail bond system 
led to experimentation with alternative forms of pretrial release. For instance, New 
York industrialist Louis Schweitzer’s concern for youths who were detained while 
awaiting trial led to his establishment of the Vera Foundation (named after Sch-
weitzer’s mother). Beginning in 1961 the foundation, later called the Vera Institute 
of Justice, 15  conducted an experiment with pretrial release based on the notion that 
“more persons can successfully be released . . . if verifi ed information concerning 
their character and roots in the community is available to the court at the time of 
bail determination.” 16  Known as the Manhattan Bail Project, the experiment was 
made possible through the cooperation of the New York criminal courts and law 
students from New York University. The students interviewed defendants, looking 
for information that would support a recommendation for pretrial release, including 
the following factors: (1) present or recent residence at the same address for six 
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months or more; (2) current or recent employment for six months or more; (3) relatives 
in New York City with whom the defendant is in contact; (4) no previous conviction 
for a crime; and (5) residence in New York City for 10 years or more. For those 
who met the criteria, the students would recommend  release on recognizance 
(ROR)  to the judge. ROR simply meant that the defendant would be released on 

International Perspectives on Crime & Justice EXHIBIT 12.2

Pretrial Detention in the People’s Republic of China

The violent disruptions of the pro-democracy demonstrations in 

Beijing’s Tiananmen Square by the People’s Liberation Army in 1989 

have been well documented. Since then, political prisoners and pro-

democracy human rights groups have been stifl ed from speaking out 

against the government, and many have been subjected to long pre-

trial detentions and criminal prosecutions.

 China’s Criminal Procedure Law (CPL) of 1979 describes in detail 

the responsibilities and functions of the criminal justice agencies—the 

public security bureau (police), procuracy (prosecution), and the judi-

ciary. Under the CPL, the public security authorities may detain anyone 

suspected of a criminal offense and hold him or her in preventive de-

tention for up to 10 days. The authorities must produce a warrant and, 

within 24 hours, notify a suspect’s family or work unit of the reasons 

for detention and the place of custody. However, the law allows for 

discretion in this regard when “notifi cation would hinder the investiga-

tion or there is no way to notify.” Thus, there is considerable latitude 

given to authorities to avoid notifi cation.

 The public security bureau may formally arrest a suspect if it re-

ceives arrest authorization from the procuracy within 10 days after 

detention. To approve a formal arrest, the procuracy must determine 

that “the principal facts of [the offender’s] crime have already been 

clarifi ed” and that the offender could be punished with imprisonment. 

If the arrest authorization is not received within 10 days, the public 

security bureau is required to release the suspect from custody.

 However, the law does not meet international due process stan-

dards for pretrial detention. The International Covenant on Civil and Po-

litical Rights requires that in criminal cases any person arrested or de-

tained has to be brought “promptly” before a judge—and by “promptly” 

the United Nations Human Rights Committee means “not in excess of 

a few days.” Some who have experienced China’s misuse of the pretrial 

detention law include literary critic Liu Xiaobo, who was detained on 

June 6, 1989, but not formally arrested until November 17, 1990; Bao 

Zunkin, a philosopher and pro-democracy activist who was taken into 

custody on July 7, 1989, and not notifi ed until November 24, 1990, that 

he was being charged with “agitating counterrevolutionary propa-

ganda”; and Bao Tong, a senior adviser to dismissed Chinese Commu-

nist Party secretary-general Zhao Ziyang, who was detained for two 

and a half years before being notifi ed of his formal arrest.

 The public security authorities give two reasons for not meeting the 

requirements of the Criminal Procedure Law. First, they argue that 

10 days is insuffi cient to obtain authorization to arrest someone. Second, 

they contend that it is diffi cult to meet “approval standards” (that is, to 

have a completed investigation). Within this context, it would appear 

that China’s public security authorities are able to detain individuals in a 

framework of loopholes that circumvent both local and international law. 

For example, according to Chinese law, extensions to pretrial detention 

are permissible, up to a maximum of approximately six months. For 

cases that are “especially major or complex,” or where distances in-

volved in investigating cases are “especially large,” or when a suspect is 

under psychological evaluation, these offi cial time limits may be indefi -

nitely extended. Therefore, the authorities enjoy a great deal of discre-

tion when determining detention lengths.

Sources: “No Justice in China,” Human Rights Watch Press Release, December 21, 1998; 
China’s Criminal Process and Violations of Human Rights (Washington, DC: Lawyers for 
Human Rights, 1993); Rainer Heufers, The Impact of the Administrative Security Law in 

the People’s Republic of China (Dallas: Naumann Foundation, 1998); Jim Yardley, “Issue 
in China: Many in Jails Without Trial,” The New York Times, May 9, 2005, A1; United 
States Embassy Bureau of Democracy, Human Rights, and Labor, China: Country Reports 

on Human Rights Practices (Washington DC: Author, 2004); Human Rights in China, 
Empty Promises: Human Rights Protections and China’s Criminal Procedure Law in Prac-

tice (New York: Author, 2001).
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his or her own obligation without any requirement of money bail. If the judge 
agreed with the recommendation, the accused was released, subject to some follow-
up contacts to ensure that the defendant knew when he or she was to make a court 
appearance. Not all defendants were eligible for ROR. Those charged with murder, 
robbery, rape, or other serious crimes were excluded, as were defendants with long 
criminal histories. 
    The experiment was an immediate success in that four times as many defendants 
were released. Follow-up studies demonstrated that few released defendants defaulted 
on their obligation, and subsequent ROR programs modeled after the Manhattan 
Bail Project were also successful. Since then, ROR programs have expanded dra-
matically, and other forms of pretrial release have emerged as well. Under  10 percent 
cash bond plans,  for example, the court sets bail as it normally would. However, the 
accused is permitted to deposit 10 percent of the bond directly with the court, 
eliminating the need for a bond agent. When the accused appears for trial, 90 per-
cent of the deposit is returned, with the remainder held to pay operating costs. For 
example, if bail is set at $2,000, the defendant deposits a $200 cash bond with the 
court; when he or she appears for trial, $180 is returned. In this way, the fi nancial 
incentive to appear at trial is shifted from the bond agent to the accused. 
    Both the 10 percent cash bond plans and the ROR programs have been success-
ful, and a larger portion of defendants are released who might otherwise have awaited 
trial in jail. Nevertheless, there have been diffi culties. Because of court and jail over-
crowding, many suspects in drug-related crimes fail to appear, and bench warrants 
are not served. In effect, the combination of increased drug law enforcement, crowded 
jails and courts, and widespread use of no-cash bonds has the effect in some jurisdic-
tions of decriminalizing such offenses as burglary, prostitution, and drug sales. 17      

       The Grand Jury  
 Following the initial court proceedings, prosecution is instituted by an information, 
indictment, or presentment. An  information  is a document fi led by the prosecutor 
that states the formal charges, the statutes that have been violated, and the evidence 
supporting the charges. The information is generally fi led at the preliminary hear-
ing, and the judge then determines whether there is “probable cause” for further 
processing. An  indictment  is a formal charging document issued by a grand jury 
on the basis of evidence presented to it by the prosecutor. Slightly different from 
an indictment is a  presentment,  which is a written notice of accusation issued by 
a grand jury. The presentment comes not from evidence and testimony provided by 
the prosecution, but rather from the initiative of the grand jury, based on its own 
knowledge and observation. In actual practice, however, the terms  indictment  and 
 presentment  are largely interchangeable. 
    The  grand jury  system apparently originated in England in 1166, when King 
Henry II required knights and other “freemen” from rural neighborhoods to fi le with 
the court accusations of murder, robbery, larceny, and harboring of known criminals. 
In time, as the common law developed, the English grand jury came to consist of 
not fewer than 12 nor more than 23 men. Not only did they fi le criminal accusa-
tions, but they considered accusations by outsiders as well. The jurors heard witnesses 
and, if convinced that there were grounds for trial, issued an indictment. 18  Histori-
cally, therefore, the purposes of the grand jury were to serve as an investigatory body 
and to act as a buffer between the state and its citizens, to prevent the Crown from 
unfairly invoking the criminal process against its enemies.     
      After the American Revolution, the grand jury was incorporated into the Fifth 
Amendment to the Constitution, which provides that “no person shall be held to 
answer for a capital or otherwise infamous crime, unless on a presentment or indict-
ment of a grand jury.” Despite this guarantee, however, the Supreme Court ruled 
more than a century ago, in  Hurtado   v.   California,  19  that the grand jury was merely 
a form of procedure that the states could abolish at will (see  Exhibit 12.3 ). 

Drug defendants now typically have no 
fear of the criminal justice system. They 
view the system as ineffective and per-
ceive the possibility of arrest as an 
acceptable risk since they are reason-
ably certain of swift release, without 
even the necessity of posting bail, and 
because they know that the system 
lacks the ability to compel their appear-
ance in court.

—prosecuting attorney 

galen clements of 

philadelphia´s dangerous 

drug offender unit

It must be remembered that a proceed-
ing before a grand jury is an inquest and 
not a trial. If defendants are treated as 
having any right to be heard, the whole 
affair is likely to cease to be an ex parte 
proceeding resulting in a charge which 
can be fully met at the trial, but to 
become a litigation in which each side 
has the right to offer evidence, and an 
indictment can only be found if the 
evidence on the whole case prepon-
derates against the defendants. Such it is 
believed was never the function of the 
Grand Inquest.

—judge augustus hand, 1922
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    In the American grand jury, the number of jurors under common law—12 to 
23—has been retained, and the jury’s purposes remain unchanged: to investigate and 
to protect citizens from unfair accusations. Currently, most of the states and the 
federal system use grand juries, whose members are generally selected from voting 
registers. However, many of the territories west of the Mississippi that achieved 
statehood late in the nineteenth century did not adopt the grand jury system, choos-
ing instead the prosecutor’s information.  

 Operation of the Grand Jury 

 There are essentially two types of grand juries: investigatory and accusatory. The 
 investigatory grand jury  looks into general allegations of unlawful activity within its 
jurisdiction in an effort to discover whether there is enough information to justify 
initiating criminal prosecutions against anyone. An investigatory grand jury may sit 
for as little as 1 month and as long as 18 months and most often examines suspicions 
and allegations regarding organized crime and offi cial corruption. More common is 
the  accusatory grand jury,  a body formed for a set period—generally three months—
that determines whether there is suffi cient evidence against individuals already 
charged with particular crimes to warrant a criminal trial. The indictment by the 
accusatory grand jury parallels the prosecutor’s fi ling of an information, and the 
accusatory grand jury serves as a screening body to decide whether cases already in 
the early stages of the criminal justice process are worthy of being tried. 
    Since grand juries are either investigating or accusing bodies, and do not determine 
guilt or innocence, many of the elements of due process are absent. For example:  

  •   Grand jury sessions are private and secret.  
  •   Witnesses, having been subpoenaed by the prosecutor, are sworn and heard one 

by one, and excused as soon as they are fi nished testifying.  
  •   Ordinarily the accused is not present, unless compelled to testify or invited to 

serve as a witness.  

historical perspecti ves on criminal justice EXHIBIT 12.3

Hurtado v. California

In the early days of the Republic, due process was construed not as 

compliance with the fundamental rules for fair and orderly legal pro-

ceedings but simply as a limitation on governmental procedure. In 

terms of criminal procedure, due process was presumed to be spelled 

out in the Bill of Rights. In the 1878 case of Davidson v. New Orleans 

(96 U.S. 97), however, the Supreme Court rejected the notion that due 

process required adherence to a fi xed list of prescribed procedures. 

Rather, it explained that the meaning of due process would be deter-

mined “by the gradual process of judicial inclusion and exclusion.” 

Furthermore, the Court had already decided in 1856 in Murray’s Lessee 

v. Hoboken Land and Improvement Co. (18 How. 272) that “due” pro-

cess did not necessarily mean “judicial” process. But if due process 

procedures were not necessarily “judicial,” should they not then be the 

common law procedures listed in the Bill of Rights? This was the argu-

ment in Hurtado v. California.

 In 1882, Joseph Hurtado was accused of killing a man named José 

Stuardo. In a California court, Hurtado was convicted and sentenced to 

hang. Some years earlier, in 1879, California’s constitution had dropped 

the grand jury system, substituting the prosecutor’s information in its 

place. Hurtado’s attorneys challenged that practice, claiming that their 

client was forced to trial without having been indicted and thus denied 

“due process of law.”

 The Supreme Court upheld Hurtado’s conviction and death sen-

tence, stating that the grand jury is merely a form of procedure the 

states can abolish at will. Furthermore, the Court ruled, the due process 

clause of the Fourteenth Amendment did not encompass any of the 

fundamental rights that were enumerated in the fi rst 10 amendments.

 Thirteen years later, in the 1897 case of Chicago, Burlington & 

Quincy Railroad Co. v. City of Chicago (167 U.S. 226), the Court held 

that it had been narrow-sighted in Hurtado, nullifying the justifi cation 

for its holding in that decision. However, it never overturned Hurtado, 

and states that joined the Union later failed to adopt the grand jury 

system, doing so without Supreme Court interference.

 As if to disregard its belief that grand juries serve a useless pur-

pose in the administration of justice, the Supreme Court has followed 

a path of almost complete noninterference with grand jury actions.

Source: Hurtado v. California, 110 U.S. 516 (1884).
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  •   In most jurisdictions, the defense counsel has no right to be present; if present, 
the defense counsel has no right to cross-examine witnesses.  

  •   In some jurisdictions, written transcripts are not required.   

    When the members of a grand jury agree that an accused person should be tried 
for a crime, they issue a  true bill;  that is, they endorse the validity of the charge or 
charges specifi ed in the prosecutor’s bill, thus issuing an indictment. If they fail to 
fi nd probable cause, they issue a  no bill,  and the accused is released. Since the grand 
jury proceeding is not a trial, only a majority vote—not a unanimous one—is required 
for a true bill.      

     Grand Jury Procedure and the Supreme Court 

 Prosecutors have wide discretion in the conduct of grand jury proceedings. They 
may introduce almost any evidence to support their case, for the Supreme Court has 
generally refused to impose substantive limits on a grand jury’s exercise of discretion. 
One exception occurred in 1906, in  Hale  v.  Henkel.  20  In this decision, the Court 
ruled that “a grand jury may not indict upon current rumors or unverifi ed reports.” 
At the same time, however, the justices did agree that indictments could be based 
on other information, however unreliable, as long as it was not called “rumor.” The 
Court’s position on this latter point became more explicit half a century later in the 
1956 case of  Costello  v.  United States.  21  
    Frank Costello was well known to the federal judiciary as an associate of such 
underworld fi gures as Charles “Lucky” Luciano and Vito Genovese. As a syndi-
cate racketeer who had consolidated gambling interests throughout the United 
States during the 1930s, he also had the continuous attention of the Internal 
Revenue Service. 
    Early in the 1950s, Costello was indicted by a federal investigatory grand jury 
for willfully attempting to evade payment of federal income taxes for the years 1947 
through 1949. The indictments, however, were based on hearsay evidence. Three 
FBI agents who had no personal knowledge of Costello’s fi nances appeared before 
the grand jury and “summarized his net worth on the basis of witnesses who were 
not called to testify.” The agents produced “exhibits,” which included newspaper 
stories about Costello’s activities. They also made “computations” based on the 
“exhibits” to demonstrate that Costello and his wife had received a far greater income 
during those years than they had reported. 
    After a trial in which 144 witnesses testifi ed and 368 exhibits were introduced, 
Costello was convicted of tax evasion. The Supreme Court upheld the indictments 
against Costello, and in so doing established a precedent that grand juries may issue 
indictments based on hearsay evidence—evidence learned through others and not 
within the personal knowledge of the witness offering it as testimony. 
    In  United States   v.   Calandra,  22  almost two decades later, the Court addressed 
the role of the exclusionary rule in grand jury proceedings. The case involved a search 
of John Calandra’s place of business in Cleveland, Ohio. Federal agents, armed with 
a valid search warrant, were seeking evidence of bookmaking records and gambling 
paraphernalia. They found none, but they did discover evidence of a loan-sharking 
operation. Subsequently, a special federal grand jury was convened, and Calandra 
was subpoenaed to answer questions based on the evidence seized. Calandra refused 
on Fifth Amendment grounds, as well as on the basis that the search and seizure 
exceeded the scope of the warrant and was in violation of the Fourth Amendment. 
The district court ordered the evidence suppressed, and the U.S. court of appeals 
affi rmed, holding that the exclusionary rule may be invoked by a witness before a 
grand jury to bar questioning based on illegally obtained evidence. 
    On an appeal to the U.S. Supreme Court, the lower court ruling was reversed. 
The High Court held that the exclusionary rule “is a judicially created remedy 
designed to safeguard Fourth Amendment rights generally through its deterrent 
effects rather than a personal constitutional right of the party aggrieved.”  

Grand juries, gentlemen, are in reality, 
the only censors of this nation.

—henry fielding, 1749
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      Grand Juries on Trial 

 Historically, the grand jury was created to stand between government and the citizen 
as a protection against unfounded charges and unwarranted prosecutions. Critics 
maintain, however, that the grand jury process has now become a tool of the pros-
ecutorial misconduct that it was intended to prevent. 23  
    One complaint concerns the  ex parte  nature of grand jury proceedings. An  ex 
parte  is a “one-party” proceeding, meaning that the accused person and his or her 
attorney are not permitted to be present during the grand jury hearing. Under these 
circumstances, the accused cannot cross-examine witnesses or object to testimony 
or evidence. 
    Critics of grand juries also suggest that they abuse their powers in granting 
immunity. The Fifth Amendment protects individuals against self-incrimination. 
Traditionally, the government could compel a witness to testify and still protect 
his or her Fifth Amendment privilege by providing  transactional immunity.  This 
meant that the witness was granted immunity against prosecution in return for 
testifying. Under a federal statute enacted in 1970, however, the government 
adopted a new form of immunity,  use immunity.  This is a limited immunity that 
prohibits the government only from using the witness’s compelled testimony in a 
subsequent criminal proceeding. If grand jury witnesses have been granted use 
immunity, their compelled testimony cannot be used against them as direct evi-
dence or as an “investigatory lead” in a subsequent criminal proceeding. At the 
same time, the prosecutor has a duty to prove that the evidence he or she proposes 
to use against a witness who has been granted immunity was derived from a source 
wholly independent of the compelled testimony. However, as indicated by the 
Supreme Court’s 1972 decision in  Kastigar  v.  United States,  24  a witness can be 
indicted on the basis of evidence gathered because of, but “apart” from, his or her 
testimony. For example, if a grand jury witness has been given use immunity and 
his compelled testimony reveals that he was a participant in a bank robbery, the 
witness may be prosecuted for that crime if the prosecution is able to produce at 
trial evidence wholly independent of the witness’s grand jury testimony. In the 
fi nal analysis, then, use immunity is not total immunity. 
    Grand juries also possess  contempt power,  which can be used to compel witnesses 
to provide testimony needed for criminal investigations. Witnesses who refuse to 
testify can be jailed for an indefi nite period until they “purge” themselves of contempt 
by providing the requested information. This would seemingly result in the abridg-
ment of certain constitutional guarantees. However, in 1972 the Supreme Court’s 
decision in  Branzburg  v.  Hayes  25  forced journalists to testify before a grand jury when 
subpoenaed. Some journalists have gone to jail rather than reveal their confi dential 
sources, because they believe that to do so would erode the freedom of the press 
protected by the First Amendment. Moreover, some critics maintain that the grand 
jury’s contempt power has been used to intentionally punish political dissidents. 
    Other criticisms of the grand jury are that it is really an extension of the pros-
ecution, helping to create “plea bargaining chips,” and that it is cumbersome, is 
expensive, and sometimes forces defendants to spend more time in jail awaiting tri-
als. And most recently, members of grand juries have argued that in some jurisdic-
tions, the grand jury system has become so cumbersome and dysfunctional that 
defendants and grand jury members have become “victimized” by the process. 26      

 The Plea  
 After the formal determination of charges through either the information or the 
indictment, the defendant is arraigned, at which time he or she is asked to make 
a plea. The four basic pleas, as noted in Chapter 5, are not guilty, guilty,  nolo 
contendere,  and standing mute. There is also the special plea of not guilty by rea-
son of insanity, as well as other special pleas involving statutes of limitations and 
double jeopardy.  

famous criminals
Slobodan Milosevic
When Slobodan Milosevic began his rise, 

Yugoslavia was the freest and most prosper-

ous country in Eastern Europe. Before he 

was through, his homeland was a smoking 

ruin, sacrifi ced for his insatiable craving for 

power.

After the Berlin Wall came down, he 

launched four disastrous wars in the 

Balkans, killing 250,000 people and leaving 

2.5 million homeless. Eventually, after he fell 

from power, the new government sent him 

to the World Court in The Hague, where he 

became the fi rst head of state to stand trial 

for war crimes—66 counts of genocide and 

crimes against humanity.

He died in 2006 with no formal verdict 

from the World Court. ❚

Torture in Chile is pretty much like what 
you might see in the movies—metal 
slivers pushed under your fi ngernails, a 
hot match stick or lighted cigarette to 
an eyeball, or electric shocks to the tes-
ticles. But torture in the United States 
has been refi ned to a more exquisite 
level. Here it consists of being sur-
rounded by a roomful of legalists and 
being remorselessly pecked to death for 
days on end.

—a chilean refugee seeking 

political asylum in the 

united states, reflecting 

on his experiences with 

government attorneys
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 Not Guilty 

 The plea of not guilty, the most common type, places the full burden on the state 
to prove the charges against the defendant beyond a reasonable doubt. Under the 
principles of American jurisprudence, all accused individuals, regardless of their 
actual guilt or innocence, are morally and legally entitled to make such a plea. In 
the adversary system of justice, it is the right of everyone charged with a crime to 
rely on the presumption of innocence.  Standing mute  at arraignment by failing or 
refusing to make a plea is presumed to be an entry of not guilty.   

 Guilty 

 The guilty plea, whether negotiated or not, has several consequences, as pointed 
out by the National Advisory Commission on Criminal Justice Standards and 
Goals:

  Such a plea functions not only as an admission of guilt but also as a surrender of the 
entire array of constitutional rights designed to protect a criminal defendant against 
unjustifi ed conviction, including the right to remain silent, the right to confront witnesses 
against him, the right to a trial by jury, and the right to be proven guilty by proof beyond 
a reasonable doubt. 27    

   As such, a plea of guilty has the effect of surrendering numerous constitutional 
rights, including those guaranteed under the Fifth and Sixth Amendments.   

 Nolo Contendere 

 The  nolo contendere  plea, which means “no contest,” or more specifi cally, “I will not 
contest it,” is essentially a guilty plea. It entails the surrendering of certain consti-
tutional rights, and conviction is immediate. However, there is one important dif-
ference between  nolo contendere  and a guilty plea. With  nolo contendere,  there is 
technically no admission of guilt, which protects the accused in civil court should 
the victim subsequently sue for damages. 
    The  nolo contendere  plea is not an automatic option at arraignment. It is accept-
able in the federal courts and in about half the states and may be made only at the 
discretion of the judge and the prosecutor. Generally, this plea is entered for the 
benefi t of the accused, but in at least one instance it carried an unintended conse-
quence for perhaps the whole nation. On August 7, 1973, the  Wall Street Journal  
reported that Spiro T. Agnew—at the time vice president of the United States under 
Richard Nixon—was the target of an investigation by U.S. Attorney George Beall 
concerning allegations of kickbacks by contractors, architects, and engineers to offi -
cials of Baltimore County, Maryland. The alleged violations of conspiracy, extortion, 
bribery, and tax statutes were supposed to have extended from the time Agnew was 
a Baltimore County executive in 1962 through his years in the vice presidency. After 
several sessions of plea negotiation between Agnew’s attorneys and the Justice 
Department, it was agreed that Agnew would resign the vice presidency and plead 
 nolo contendere  to a single charge of income tax evasion. In return, the Justice Depart-
ment would not proceed with indictment on the other charges. On October 10, 
1973, Agnew announced his resignation and entered his plea. It was accepted by 
Federal District Judge Walter Hoffman, and Agnew received a $10,000 fi ne and 
three years’ unsupervised probation.             
  Seven years later, Judge Hoffman recalled the case and remarked that accepting 
Agnew’s plea had been a “wise decision.” If he had not accepted the plea, Agnew 
would have been indicted and tried, and upon conviction he probably would have 
appealed. This would have meant that the case would still have been pending when 
President Nixon resigned from the presidency on August 9, 1974. As Hoffman put 
it, “When Nixon resigned, Agnew would automatically have been president of the 
United States.” 28  

Reprinted by permission of www.CartoonStock.com.
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       Insanity 

 The plea of not guilty by reason of insanity is generally not to the advantage of the 
accused, for it is an admission of guilt accompanied by the claim that the defendant is 
not culpable in the eyes of the law because of insanity at the time he or she committed 
the crime. More typically, a dual plea of not guilty  and  not guilty by reason of insanity 
is made. Such a plea implies that “the burden is on the government to prove that I did 
the act upon which the charge is based, and, even if the government proves that at trial, 
I still claim I am not culpable because I was legally insane at the time.” 29  
    Not all jurisdictions have a separate insanity plea, nor do all have the dual plea 
of “not guilty–not guilty by reason of insanity.” In these instances, a plea of not guilty 
is made, and it is up to the defense to raise the issue of insanity. However, even in 
jurisdictions that allow the insanity plea, the accused and his or her counsel must 
present an  affi rmative defense.  In law, this defense amounts to more than a mere 
denial of the prosecution’s allegations. Thus, while the burden of proving the guilt 
of the accused is on the state, the responsibility for showing insanity at the time of 
the commission of the offense generally rests with the defendant. 
    In recent years there has been considerable opposition to the insanity plea, much 
of it an outgrowth of the 1980 assassination attempt on President Ronald Reagan by 
John W. Hinckley, Jr., and his successful plea of guilty by reason of insanity. The 
Hinckley case led to the enactment of “guilty but mentally ill” statutes in many juris-
dictions. Under these regulations, defendants who are found guilty but mentally ill go 
to prison. If they require psychiatric treatment, they receive it in the penitentiary. 30  
    On the other hand, studies suggest that the general public drastically overestimates 
the incidence of successful insanity pleas, primarily because insanity cases are among 
the most highly publicized. In reality, comparatively few defendants plead not guilty 
by reason of insanity. Moreover, as noted earlier in Chapter 2, the insanity defense 
rarely wins. Of the millions of criminal cases disposed of each year in state and federal 
courts, fewer than 1 percent involve insanity pleas, only one in four of such pleas lead 
to acquittals, and the majority of these involve misdemeanor charges. 31  

     Statutes of Limitations 

 Every state has laws, known as “statutes of limitations,” that bar prosecution for most 
crimes after a certain amount of time has passed; that is, the suspect must be accused 
within a reasonable period after the offense was committed. There are numerous 
reasons for these statutes. After the passage of time, for example, defendants may 
be unable to establish their whereabouts at the time of the crime, or evidence or 
witnesses supporting their innocence might be lost. Similarly, after long periods 
those guilty of crimes may be unable to gather evidence to support their defense or 
mitigate their conduct. Moreover, during the time since the crime the offender may 
have become a law-abiding citizen who presents no further threat to the community, 
and conviction and sentencing would serve little purpose. 
    Statutes of limitations can be quite complex. Generally, such statutes do not 
apply to murder prosecutions. In addition, statutes for other offenses may be  tolled  
(suspended) owing to circumstances such as the defendant’s absence from the state. 
And fi nally, in most jurisdictions the plea of statute of limitations must be entered 
at arraignment; otherwise the accused will be deemed to have waived that particular 
defense. (For a discussion of the impact of DNA profi ling on statutes of limitations, 
see  Exhibit 12.4 .)   

 Double Jeopardy 

 To restrain the government from repeatedly prosecuting an accused person for one 
particular offense, the prohibition against  double jeopardy —two trials for one offense—
was included in the Constitution. The Fifth Amendment states, in part: “Nor shall any 
person be subject for the same offense to be twice put in jeopardy of life or limb.” 
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    The Supreme Court has held that this guarantee protects the accused against 
both multiple prosecutions for the same offense and multiple punishments for the 
same crime. However, it has taken the Supreme Court almost two centuries to 
clarify to whom and when the Fifth Amendment guarantee applies. 
    In 1824, in  United States  v.  Perez,  32  the Court denied double jeopardy protection 
in cases in which a jury failed to agree on a verdict. In 1949, the Court ruled in 
 Wade  v.  Hunter  33  that the double jeopardy clause does not apply in certain types of 
mistrials. In the 1922 case of  United States  v.  Lanza,  34  the Court addressed the issue 
of double jeopardy and dual sovereignty. The defendant had been convicted of vio-
lating Washington State’s prohibition law. He had then been indicted on the same 
grounds for violating the federal prohibition law. In a six-to-three vote, the Court 
ruled that the Fifth Amendment double jeopardy clause protected only against 
repeated prosecutions by a single sovereign government. The Court’s opinion, which 
viewed the state of Washington and the federal government as separate sovereignties 
deriving power from different sources, was that the second indictment had been a 
valid one. The  Lanza  rule was reaffi rmed in the 1959 case of  Abbate  v.  United States,  35  
but 11 years later, in  Waller  v.  Florida,  36  the Court ruled that a city and a state are 
not separate sovereignties. 
    As noted in Chapter 5, the application of the double jeopardy clause to state 
criminal trials was rejected by the Supreme Court in the 1937 case of  Palko   v.  
 Connecticut.  37  Some three decades later, however, in  Benton   v.   Maryland   38 —the last 
announced decision of the Warren Court—the Court declared that the double 
jeopardy clause applies to the states through the due process clause of the Four-
teenth Amendment. Finally, in  Downum   v.   United States,  39  the Court declared that 
double jeopardy begins at the point when the second trial jury is sworn in. 
    Under state statutes, pleas of not guilty on grounds of double jeopardy are of 
two types. The accused can plead  autrefois acquit  (formerly acquitted) if he or she 
was acquitted of the identical charge involving the same set of facts on a previous 
occasion. Or the accused can plead  autrefois convict  (formerly convicted) if he or 
she was convicted of the identical charge involving the same set of facts on a pre-
vious occasion.     

EXHIBIT 12.4 Gender Perspectives on Crime and Justice

DNA Profi ling and Statutes of Limitations

Because of the widespread use of DNA profi ling in recent years, stat-

utes of limitations have run into a major complication in a number of 

jurisdictions. Rape survivors and law enforcement offi cials, in particu-

lar, are fi nding that with regard to sex crimes, science has outpaced 

the law.

 Through mandatory sampling of prisoners and other known offend-

ers, states and municipalities are developing computerized databases 

that allow investigators to compare bits of biological evidence left at 

crime scenes against the DNA profi les of scores of suspects. Because 

these checks are quite easy and virtually infallible, they offer break-

throughs, particularly in the great backlog of investigations of crimes of 

violence that have essentially gone cold. DNA profi ling is especially use-

ful in rape cases, because in the majority of instances the semen of the 

rapist is left behind in or on the victim and is collected and preserved, 

making it possible to identify the perpetrator at some later date.

 But a race against time is under way. Most states have statutes 

of limitations for rape prosecutions—often just fi ve years. What that 

means is that old cases might be solved but not prosecuted, because 

the statute of limitations has run out. And this would be so even if the 

names of the rapists were known and the evidence against them 

were overwhelming.

 Florida, Nevada, and New Jersey have already abolished the stat-

utes of limitations on sexual assault, and other jurisdictions have ex-

tended their statutes of limitations to 10 and 15 years. Although these 

changes are not retroactive and old cases still expire, future cases will 

benefi t. Elsewhere, state legislatures are only now beginning to review 

their statutes in light of DNA profi ling. But as the discussions linger, 

tens of thousands of cold cases are running out of time.

Sources: David H. Kaye and Edward Imwinkelried, Forensic DNA Typing: Selected Legal 

Issues (Phoenix: Arizona State University, 2000); Hans H. Chen, “DNA Indictments Push 
Law to the Limit,” APB Online, March 21, 2000; The New York Times, February 9, 2000, 
B1, B4; National District Attorneys Association, “State by State Statutes of Limitations 
for Sexual Assault Statutes,” July 2000; 2008 Statute of Limitations DNA Legislation, 
Applied Biosystems, February 28, 2008.
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 Pretrial Motions  
 All pleas of not guilty (other than those dismissed on statute of limitations or 
double jeopardy grounds) result in the setting of a trial date. Before the actual com-
mencement of the trial, however, and sometimes before arraignment, both the 
defense and the prosecution may employ a number of motions. A  motion  is a for-
mal application or request to the court for some action, such as an order or rule. 
The purpose of motions is to gain some legal advantage, and most are initiated by 
the defense. The number and type of motions vary according to the nature and 
complexity of the case. Without question, the court’s decisions as to whether to grant 
or deny motions can have a considerable impact on the outcome of a proceeding.  

 Motion for Discovery 

 It is always in the best interests of the defense to know in advance what witnesses 
and kinds of evidence the prosecution plans to introduce at trial. The  motion for 
discovery  is a request to examine the physical evidence, evidentiary documents, and 
lists of witnesses in the possession of the prosecutor. Although some jurisdictions 
may resist such a motion, discovery is a matter of constitutional law. The Supreme 
Court’s decision in the 1963 case of  Brady  v.  Maryland   40  held that a prosecutor’s 
failure to disclose evidence favorable to the accused upon request violates due pro-
cess. However, some years later, in  Moore  v.  Illinois,  41  the Court ruled that there is 
no constitutional requirement for the prosecution to fully disclose the entire case 
fi le to the defense. 

       Motion for Change of Venue 

  Venue,  from the Latin meaning “neighborhood,” refers to the county or district—not 
the jurisdiction—within which a case is to be tried. A motion for a change of venue 
is a request that the trial be moved from the county, district, or circuit in which the 
crime was committed to some other place. The jurisdiction does not change; the 
original trial court simply moves if the motion is granted. 
    Either the defense or the prosecution can introduce such a motion. Typically, 
however, it is made by the defense in sensational or highly publicized cases when it is 
felt that the accused cannot obtain a fair trial in the particular locale of the court.   

 Motion for Suppression 

  Mapp  v.  Ohio, Escobedo  v.  Illinois,  and  Miranda  v.  Arizona  collectively served to make 
suppression one of the most common of pretrial motions in criminal cases. 42  The 
 motion for suppression  is a request to have evidence excluded from consideration. Typ-
ically, it is fi led by the defense to bar evidence that was obtained as the result of an 
illegal search and seizure or wiretap or to challenge the validity of a confession.   

 Motion for a Bill of Particulars 

 A  bill of particulars  is a written statement that specifi es additional facts about the 
charges contained in the information or indictment. As a motion fi led by the defense, 
it is a request for more details from the prosecution. The motion is not made for 
the purpose of discovering evidence or of learning exactly how much the prosecution 
knows, and it is not designed to suggest an insuffi cient indictment. Rather, the 
motion for a bill of particulars asks for details about what the prosecution claims in 
order to give the accused fair notice of what must be defended. For example, if a 
neighborhood racketeer who operates illegal lotteries and off-track betting schemes 
is charged with possession of gambling paraphernalia, the defense might wish to 
know which of the confi scated materials (policy slips, betting cards, and so on) the 
prosecutor intends to use as the basis of his or her action.   

ScienceCartoonsPlus.com. Reprinted by permission.
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 Motion for Severance of Charges or Defendants 

 Many legal actions involve multiple charges against one defendant. The accused 
may have been arrested for a number of different crimes resulting from a single 
incident—for example, an auto theft followed by destruction of property, resisting 
arrest, and assault upon a police offi cer. Or the accused may be charged with 
multiple counts of the same offense—perhaps several sales of dangerous drugs 
during a given period. In both instances, and for the sake of expediency, the pros-
ecution may consolidate these multiple charges into a single case. The defense, 
however, may feel that different tactics are required for dealing with each charge. 
Thus, the  motion for severance of charges  requests that each specifi c charge be tried 
as a separate case. 
    Similarly, often more than one person is charged with participation in the same 
crime—for example, there may be four codefendants in a bank robbery. There are times 
when the best interests of one or more of the accused are served by separate trials. 
Defendant Smith, for example, may wish to have a trial by jury; defendant Jones may 
wish to place the blame on his codefendants. Thus, the  motion for severance of defendants  
requests that one or more of the accused be tried in separate proceedings. 
    Widely cited research has demonstrated that  joinders  (of charges and/or defendants) 
may have negative effects. In several mock jury experiments, “jurors” were presented 
with cases in which “defendants” were charged with individual or multiple charges. 
When the “defendants” had joined trials, there was a greater tendency to convict. When 
charges were joined, the “jurors” confused the evidence among the various charges and 
made more negative inferences about the character of the “defendant.” 43    

 Motion for Continuance 

 The  motion for continuance  requests that the trial be postponed to some future date. 
Such a motion is fi led by the defense or the prosecution on the ground that there 
has not been enough time to prepare the case. There may, for example, have been 
problems in gathering evidence or locating witnesses. Some defense attorneys use 
this motion as a stalling tactic to enhance the accused’s chances. They feel that if 
the case is delayed long enough, victims’ memories will begin to fail, witnesses will 
begin to lose interest, and a better plea might be negotiated.  

      Motion for Dismissal 

 As a matter of common practice at arraignment, defense attorneys make a motion 
for dismissal of charges on the ground that the prosecution has failed to produce 
suffi cient evidence to warrant further processing. Whether justifi ed or not, most 
defense attorneys almost automatically fi le this motion. In practically all instances 
the motion is denied by the judge. There are situations, however, in which the 
motion for dismissal is fully warranted and is granted by the presiding magistrate. 
For example, a previously granted motion for suppression may have weakened the 
state’s case. Here it could be either the defense or the prosecution who fi les the motion. 
Moreover, in jurisdictions where prosecutors do not have full authority to issue a 
 nolle prosequi,  the dropping of charges must be sought through a judicial dismissal. 
    Other pretrial motions may include requests to inspect grand jury minutes, 
determine sanity, or discover statements made by prosecution witnesses. By far the 
most common, however, are the motions for suppression and dismissal. 
    It should be emphasized that if a motion by the defense results in the dismissal 
of a case, the prosecution has the legal authority to reinstate the case. Charges can 
be fi led, dismissed, and refi led, for there is no double jeopardy connected with the 
pretrial process. As noted in  Downum  v.  United States  and reaffi rmed by the Supreme 
Court in  Serfass  v.  United States,  44  in a jury trial, jeopardy attaches when the jury is 
impaneled and sworn; in a bench trial, jeopardy attaches when the court begins to 
hear evidence.     

famous criminals
Richard Speck
When a Chicago police offi cer responded to 

the screams of a young woman on an early 

Sunday morning in 1966, he encountered a 

gruesome and disturbing crime scene: eight 

nursing students, all dead, with their throats 

slashed. There was one survivor of the at-

tack, who was able to relay a basic descrip-

tion of a man in his early twenties, specifi -

cally recalling the tattoo on his arm 

declaring “Born to Raise Hell.” Within hours 

of release of the police artist’s sketch, the 

suspect was identifi ed as Richard Speck, a 

local merchant seaman.

With all the publicity attached to his 

case, Speck decided to commit suicide by 

slashing his wrists. However, he had second 

thoughts. He was rushed to the local hospi-

tal, where the fi rst-year resident attending 

to his wounds recognized him and notifi ed 

the police.

Speck was arrested, tried, and found 

guilty of all eight murders and sentenced to 

death. However, when the Supreme Court 

abolished capital punishment in 1972, Speck 

was spared death and instead sentenced to 

400 to 1,200 years in prison. He died of a 

massive heart attack at the age of 49 after 

serving only 19 years of his sentence. ❚
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       Speedy and Public Trial  
 It is no surprise that the right to a  speedy trial  appears in the Constitution of the 
United States. Without it, individuals accused of crimes would have no protection 
against incarceration for an indefi nite period prior to trial. Like all other provisions 
in the Bill of Rights, the guarantee of a speedy trial is to ensure the rights of indi-
vidual defendants, rather than to protect the state from delays that might be caused 
by the accused. 
    Putting the speedy trial clause of the  Sixth Amendment  into practice has been 
diffi cult, for several reasons.  First,  in the two centuries since the Constitution was 
written the criminal justice system has become more complex. Many procedural 
steps have been added to criminal proceedings in order to guarantee a fair hearing 
for the accused.  Second,  more people are accused of violations of the law each year, 
making delays inevitable. In many metropolitan areas where crime rates are high, 
it is diffi cult for some defendants to receive any trial at all, let alone a speedy one. 
 Third,  the criminal law has become more detailed and elaborate. Some state stat-
utes have become so highly specifi c that the evidence-gathering process has become 
a time-consuming task.  Fourth,  the requirement of a speedy trial must be balanced 
against the right of both the defense and the prosecution to have enough time to 
prepare their cases.  Fifth,  some trials are inexcusably delayed by either the pros-
ecution or the defense for the purpose of achieving their own objectives. A pros-
ecutor, for example, may seek several continuances, hoping to put off a trial until 
an accused’s codefendant is convinced to “strike a deal” and become a witness for 
the state. A defense attorney may employ the same delaying tactics in the expec-
tation that witnesses will lose interest in the case.  Sixth,  some delays result from 
little more than prosecutors’ apathy or lack of concern for defendants’ rights and 
humanity. And  seventh,  there is no consensus as to the meaning of “speedy trial.” 
Statutory time limits vary by jurisdiction and by the nature of the offense charged. 
For example:  

  •   In California, the period between arraignment and trial must not exceed 
56 days. 45   

  •   In Alabama, the time limit between arrest and trial is set at 12 months for mis-
demeanors and at three years for all felonies—except capital offenses, for which 
there is no limit. 46   

  •   In Maine, there is a fl exible standard of “unnecessary delay”—whatever that might 
mean. 47    

  The Supreme Court and Speedy Trial 

 The Constitution offers no clues to what its framers had in mind when they incor-
porated the concept of “speedy trial” into the Bill of Rights. As a result, the Supreme 
Court has attached a standard of  reasonableness.  This is an attempt to achieve a bal-
ance between the effects of delays and their causes and justifi cations. The Court 
emphasized the need for such a balance as early as 1905, when it ruled in  Beavers  
v.  Haubert  48  that the right to a speedy trial is a “relative” one “consistent with delays 
and dependent on circumstances.” 
    Many of the Court’s subsequent decisions addressed the particulars of indi-
vidual cases rather than larger policy issues. At the beginning of the 1970s, how-
ever, the Court’s rulings in a series of cases did provide some guidelines for trial 
courts. The fi rst of these was  Barker  v.  Wingo,  49  decided in 1972. Until that time, 
both federal and state courts operated under the assumption that failure to demand 
a speedy trial meant that the accused was not opposed to delays. In  Barker,  the 
Court rejected this assumption, holding that passive compliance does not amount 
to a waiver of the Sixth Amendment right to a speedy trial. Moreover, although 
the Court was unwilling to announce any specifi c time frame for what would 
constitute delay, it did identify a variety of factors that trial courts should examine 

In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and 
public trial.

—from the sixth amendment

Time from Arrest to Disposition 

in State Court Cases

Source: Bureau of Justice Statistics.
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in determining whether the right to a speedy trial has been denied: the length of 
the delay, the reason for the delay, the defendant’s assertion of his or her right, 
and prejudice to the defendant. 
    The following year, in  Strunk  v.  United States,  50  the Court unanimously held 
that if a defendant is denied a speedy trial, “the only possible remedy” is for the 
charges to be dismissed. Later in the decade, in  United States  v.  Lovasco,  51  the Court 
made clear that the Sixth Amendment right does not apply to delays before a 
person is accused of a crime but, rather, applies only to the interval between arrest 
and trial.   

 Speedy Trial and the States 

 Speedy trial has had a constitutional guarantee at the federal level since the drafting 
of the Bill of Rights. However, it was not applied to the states until relatively 
recently. The case was  Klopfer   v.   North Carolina,  52  decided in 1967. 
    The petitioner in this somewhat unusual case was Peter H. Klopfer, a profes-
sor of zoology at Duke University. Klopfer had been indicted by the state of 
North Carolina for criminal trespass as the result of a sit-in at a segregated motel 
and restaurant. At trial, however, the jury failed to agree on a verdict. This resulted 
in a mistrial, thus necessitating a new trial. But after a year had passed and the 
second trial had not been ordered, Klopfer demanded that his case either be tried 
immediately or be dismissed. Rather than complying with the petitioner’s demands, 
the presiding judge instead granted the prosecutor’s request for a  nolle prosequi.  
At the time, this allowed the prosecutor to place the indictment in an inactive 
status without bringing it to trial—thus retaining it for use at  any  time in the 
future. On appeal to the North Carolina Supreme Court, Klopfer argued that the 
trial judge’s action denied his Sixth Amendment right, which he regarded as 
applicable to the states. The court ruled that a defendant’s right to a speedy trial 
did not encompass “the right to compel the state to prosecute him.” Thus, still 
in limbo with his “suspended” trespass indictment, Klopfer petitioned the U.S. 
Supreme Court. 
    The Court ruled in favor of Klopfer. It also unanimously struck down the North 
Carolina law that allowed indefi nite postponement of a criminal prosecution without 
dismissal of an indictment. In addition, Chief Justice Earl Warren explained that 
the North Carolina procedure denied a defendant the right to a speedy trial, which 
“is as fundamental as any of the rights secured by the Sixth Amendment”—thus 
extending the speedy trial clause to the states. 

The interior of the circuit court in the old courthouse at the Jefferson 
National Expansion Memorial in St. Louis, Missouri.

A trial is a formal inquiry designed to 
prove and put upon record the blame-
less characters of judges, advocates, 
and jurors.

—ambrose bierce,

the devil´s dictionary
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             The Speedy Trial Act of 1974 

 The ruling in  Barker  v.  Wingo  prompted Congress—against the advice of both the 
Justice Department and the federal judges—to pass the  Speedy Trial Act  of 1974 
in an effort to demand a reduction in delays in  federal  trials. The act, sponsored by 
Senator Sam J. Ervin of North Carolina, established a 100-day deadline between 
arrest and trial. 
    The Speedy Trial Act was phased in gradually, not becoming fully effective 
until June 30, 1980. Currently, failure to bring a case to trial within the 100-day 
deadline—except in a few rigidly defi ned situations—results in dismissal of the 
charges.   

 The Right to a Public Trial 

 The Sixth Amendment provides not only for a speedy trial but for a  public trial  as 
well—a guarantee rooted in the heritage of English common law. 
    The traditional Anglo-American distrust of secret trials evolved from the noto-
rious use of such trials by the Spanish Inquisition and the English Star Chamber 
court,  *     as well as the French monarchy’s use of the  lettre de cachet.   †       In the hands of 
despotic groups, these institutions became instruments of political and religious sup-
pression through their ruthless disregard of the accused’s right to a fair trial. 
    Although all jurisdictions have adopted the Sixth Amendment right to a public 
trial through state constitutions, statutes, or judicial decisions, there have been excep-
tions in the recent past.  In re Oliver,  53  decided in 1948, was one of the very few cases 
in which the Supreme Court addressed the right to a public trial. The issue in  Oliver  
stemmed from the actions of a Michigan judge serving in the role of a one-person 
grand jury. The judge’s actions were described in the Court’s opinion as follows:

  In the case before us, the petitioner was called as a witness to testify in secret before a 
one-man grand jury conducting a grand jury investigation. In the midst of petitioner’s 
testimony the proceedings abruptly changed. The investigation became a “trial,” the 
grand jury became a judge, and the witness became an accused charged with contempt 
of court—all in secret. 
  Following a charge, conviction, and sentence, the petitioner was led away to prison—
still without any break in the secrecy. Even in jail, according to undenied allegations, his 
lawyer was denied an opportunity to see and confer with him. And that was not the end 
of the secrecy. His lawyer fi led in the state supreme court this  habeas corpus  proceeding. Even 
there, the mantle of secrecy enveloped the transaction and the state supreme court ordered 
him sent back to jail without ever having seen a record of his testimony, and without know-
ing all that took place in the secrecy of the judge’s chambers. In view of this nation’s historic 
distrust of secret proceedings, their inherent dangers to freedom, and the universal require-
ment of our federal and state governments that criminal trials be public, the Fourteenth 
Amendment’s guarantee that no one shall be deprived of his liberty without due process of 
law means that at least an accused cannot be thus sentenced to prison.   

    The Court further held that the failure to give the accused a reasonable oppor-
tunity to defend himself against the contempt charge was a denial of due process of 
law. Yet curiously, despite the justices’ ruling in behalf of the petitioner,  Oliver  did 
not expressly incorporate the Sixth Amendment right to a public trial within the 
meaning of the Fourteenth Amendment. This did not occur until 20 years later in 
a footnote to  Duncan  v.  Louisiana,  54  discussed later in the chapter.     

*In England during the Middle Ages, the Star Chamber was a meeting place of the King’s Counselors in 
the palace of Westminster—so called from the stars painted on the ceiling. The Court of the Star Cham-
ber developed from the proceedings traditionally carried out by the king and his council and typically dealt 
with equity matters. In the fi fteenth century under the Tudors, the jurisdiction of the court was extended 
to criminal matters. Faster and less rigid than the common law courts, Star Chamber proceedings tended 
to be harsh at times, and they were ultimately abolished by Parliament in 1641.
†A part of seventeenth-century French law, the lettre de cachet was a private, sealed document issued as a 
communication from the king, which could order the imprisonment or exile of an individual without 
recourse to the courts.
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 The Jury  
 As a criminal prosecution approaches the trial date, a pretrial hearing is held, at which 
point the pretrial motions are heard and dealt with by the judge. At the same time, 
the court also asks whether the accused wishes a trial by judge or a trial by jury. 
    In a trial by judge (or judges), more commonly referred to as a  bench trial,  the 
decision of innocence or guilt is made by the presiding judge. In some jurisdictions 
the option of a trial by judge may be dictated by state requirements. Under Tennessee 
statutes, for example, the accused is not prevented from waiving the right to a trial by 
jury; 55  in Idaho, however, this waiver is permitted only in nonfelony cases. 56     
     When defendants are in a position to make a choice, there are several circum-
stances under which the bench trial would probably be more desirable. For example, 
the crime may be so reprehensible or so widely publicized that it could be diffi cult 
if not impossible to fi nd a neutral jury. Or the nature of the defense may be too 
complex or technical for jurors without legal training to fully comprehend. Also, the 
presiding judge may have a previous record of favorable decisions in similar cases. 
    The reasons for selecting a trial by jury are perhaps even more compelling. The 
jury serves as a safeguard against overzealous prosecutors and biased judges, and it 
gives the accused the benefi t of commonsense judgment, as opposed to the perhaps 
less sympathetic reactions of a single magistrate.  

 The Right to Trial by Jury 

 The trial by jury is a distinctive feature of the Anglo-American system of justice, 
dating back more than seven centuries. The Magna Carta, signed in 1215, contained 
a special provision that no freeholder would be deprived of life or property except by 
judgment of his or her peers. This common law principle was incorporated into the 
U.S. Constitution. Article III contains this simple and straightforward statement: 
“The trial of all crimes, except in cases of impeachment, shall be by jury.” Article III 
is reaffi rmed by the Sixth Amendment, which holds that “in all criminal prosecutions, 
the accused shall enjoy the right to a speedy and public trial by an impartial jury.” 
    In federal cases, to which Article III applies directly, the Supreme Court has been 
unrelenting in its view that a jury in criminal cases must have 12 members and reach a 
unanimous verdict. Curiously, however, for almost two centuries after the framing of the 
Constitution—despite Article III and the Sixth Amendment—the right to a trial by jury 
“in all criminal prosecutions” was not fully binding in state trials. This discrepancy ended 
with the Supreme Court’s ruling in  Duncan   v.   Louisiana,  57  decided in 1968. 
    The setting was Plaquemines Parish, Louisiana, an oil-rich community some 50 
miles northwest of New Orleans. At the time, Plaquemines Parish had long been bossed 
by the skillful political leader Leander H. Perez, a virulent segregationist whose phi-
losophies and opinions seemingly infl uenced local folkways. Gary Duncan, a 19-year-
old African American youth, had been tried in the local court on a charge of simple 
battery—a misdemeanor punishable by a maximum of two years’ imprisonment and a 
$300 fi ne. His crime had involved no more than slapping the elbow of a white youth. 
He was convicted, fi ned $150, and sentenced to 60 days in jail. Duncan had requested 
a trial by jury, but this was denied on the authority of the Louisiana constitution, which 
granted jury trials only in cases in which capital punishment or imprisonment at hard 
labor could be imposed. Duncan appealed to the U.S. Supreme Court, contending that 
his right to a jury trial was guaranteed by the Sixth and Fourteenth Amendments. 
    In a seven-to-two decision, the Court ruled in favor of Duncan, thus incorpo-
rating the Sixth Amendment right to a jury into the due process clause of the 
Fourteenth Amendment. In the words of Justice Byron White:

  Because we believe that trial by jury in criminal cases is fundamental to the American scheme 
of justice, we hold that the Fourteenth Amendment guarantees a right of jury trial in all 
criminal cases which—were they to be tried in federal court—would come within the Sixth 
Amendment’s guarantee. Since we consider the appeal before us to be such a case, we hold 
that the Constitution was violated when appellant’s demand for jury trial was refused.   

© The New Yorker Collection 2008 Mike Twohy 
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    In spite of this holding, the matter was not fully resolved—not for Gary Dun-
can and not for thousands of defendants who would be requesting jury trials. The 
Supreme Court’s ruling in  Duncan  had reversed the Louisiana trial court’s conviction 
of Duncan. This mandated either a dismissal of the simple battery charge or a new 
trial. But the Louisiana court refused to comply with either alternative, thus leaving 
Duncan under a continuing threat of further prosecution. His situation remained 
unchanged for three years, until the federal courts commanded Plaquemines Parish 
to dispose of the case. 58  
    Another unresolved issue related to a segment of Justice White’s opinion in 
 Duncan.  He had pointed out that so-called petty offenses were traditionally tried 
without a jury. That would continue to be so, but beyond that he offered no distinc-
tion between serious and petty offenses in state cases. Two years later the Court 
brought this matter to rest in  Baldwin  v.  New York,  59  when it defi ned a petty offense 
as one carrying a maximum sentence of six months or less.   

 Jury Selection 

 Trial juries—sometimes referred to as  petit juries  to differentiate them from grand 
juries—have historically consisted of 12 jurors. Twelve-member juries are required 
in all federal prosecutions, but not in all state prosecutions. In  Williams  v.  Florida,  60  
decided in 1970, the Court ruled that it was proper for states to use juries composed 
of as few as six persons, at least in noncapital cases, and some eight years later it 
reaffi rmed this decision when it rejected the use of a fi ve-person jury in Georgia. 61  
    Jury selection involves a series of procedural steps, beginning with the prepara-
tion of a master list of eligible jurors. Eligibility requirements generally include 
citizenship and literacy. In addition, there are restrictions against minors, individuals 
with serious felony convictions, and occupational groups such as attorneys, police 
offi cers, legislators, physicians, the clergy, and so forth, depending on the jurisdiction. 
Others, such as the aged, disabled, mothers with young children, and people whose 
employers will not allow it, may be exempted from jury service on the basis of hard-
ship. Not too many exemptions can be allowed in preparing the master list, however, 
because in constitutional terms an “impartial” jury means a representative cross sec-
tion of a community’s citizens. This is why in 1975 the Supreme Court struck down 
a Louisiana law that barred women from juries unless they specifi cally requested, in 
writing, to participate. 62  
    In current practice, the basis of the master list in many communities is the local 
voter registration roll. This source is considered to be representative of the popula-
tion, at least in theory, and it is readily available. However, studies of voting behav-
ior have demonstrated that registration lists are highly biased as sources of jury pools. 
From 30 to 50 percent of those eligible to vote do not register to vote. Moreover, 
the registration rates for people with low incomes hover around 60 percent, com-
pared to 85 percent for those with middle incomes or higher. 63  Similarly, members 
of racial minorities, young people, and the poorly educated more frequently ignore 
the electoral process or have been excluded from it by legal or extralegal means. To 
mitigate this diffi culty, some communities use multiple-source lists, supplementing 
voter registration lists with names drawn from rosters of licensed drivers and tele-
phone directories.   

 The Venire 

 From the master list of eligible jurors, names are randomly selected for the  venire,  
or  venire facias,  the writ that summons jurors. More commonly, however, the term 
refers to the list of potential jurors who are eligible for a given period of service. 
These summoned jurors become members of a jury pool, and they are interviewed 
to confi rm their eligibility and availability. Those who remain in the pool are paid 
for their time; the current rate ranges from $15 to $50 per day. 
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    The procedure through which members of the jury pool become actual trial 
jurors begins with the selection of a jury  panel.  In a felony prosecution that requires 
12 jurors, as many as 30 are selected for the panel (or perhaps hundreds in some 
high-profi le cases). Their names are drawn at random by the clerk of the court, and 
from there they move on to the  voir dire  examination.   

 The Voir Dire 

 A  voir dire,  meaning “to speak the truth,” is an oath sworn by a prospective juror 
regarding his or her qualifi cations. The term generally refers to the  voir dire  exami-
nation, which involves questioning by the prosecutor, defense attorney, and some-
times the judge in order to determine a candidate’s fi tness to serve. The inquiry 
focuses on the person’s background, familiarity with the case, associations with indi-
viduals involved in the case, attitudes about certain facts that might arise during the 
trial, and any other matters that may refl ect upon his or her willingness and ability 
to judge the case fairly and impartially. 
    A potential juror who is deemed unacceptable to either the prosecutor or the defense 
is eliminated through either the challenge for cause or the peremptory challenge. 
    The  challenge for cause  means that there is a sound legal reason to remove a 
potential juror. Whoever makes such a challenge—either the defense attorney or the 
prosecutor—must explain to the judge the nature of the concern. Typically, chal-
lenges for cause allege that the prospective juror would be incapable of judging the 
accused fairly. Such challenges are controlled by statute, and the decision to remove 
a juror is vested with the court. Technically there is no limit on the number of chal-
lenges for cause that may be made. 
    A  peremptory challenge  is an objection to a prospective juror for which no reason 
must be assigned. It can be made for any reason or no reason at all and is totally 
within the discretion of the attorney making it. Peremptory challenges generally 
refl ect the biases and strategies of the defense and the prosecution. Clarence Darrow, 
perhaps the greatest defense attorney of the twentieth century, once advised his col-
leagues to avoid affl uent jurors, “because, next to the Board of Trade, the wealthy 
consider the penitentiary to be the most important of all public buildings.” 64  In 
contrast is an excerpt from a training manual for Texas district attorneys: 

   What to Look for in a Juror  

  1.    You are not looking for a fair juror, but rather a strong biased, and sometimes 
hypocritical individual who believes that defendants are different from them in kind, 
rather than degree.  

  2.    You are not looking for any member of a minority group that may subject him to 
oppression—they almost always empathize with the accused.  

  3.   You are not looking for the free thinkers and fl ower children. 65    

   In short, many attorneys use these challenges to try to obtain jurors who are sym-
pathetic to their side. 
          The practice of systematically excluding minorities from juries has a long history 
in the United States, and was upheld by the Supreme Court in 1965 in its ruling in 
 Swain  v.  Alabama.  66  In 1986, however, the Court overruled  Swain  in part, holding 
that prosecutors may not exclude blacks from juries because of concern that they will 
favor a defendant of their own race. The case was  Batson   v.   Kentucky,  67  in which the 
prosecutor in the trial of a black man used his peremptory challenges to exclude all 
four African Americans on the  venire,  and a jury composed only of whites was 
selected. The defendant was convicted. On appeal to the U.S. Supreme Court, it was 
held that the equal protection clause of the Fourteenth Amendment is violated when 
a defendant is put on trial before a jury from which members of his or her race have 
been purposely excluded. The Court reasoned that although a defendant has no right 
under the equal protection clause to a jury composed in whole or part of members 
of his or her own race, the clause forbids the prosecutor from challenging potential 

When you go into court you are putting 
your fate into the hands of 12 people 
who weren’t smart enough to get out of 
jury duty.

—norm crosby

The jury consists of 12 persons chosen 
to decide who has the better lawyer.

—robert frost
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jurors solely on account of their race or on the assumption that black jurors as a group 
will be unable to consider the state’s case impartially. 
    In 1994, the Supreme Court expanded Batson to include gender. The ruling 
came in a paternity case rather than a criminal case,  J.E.B.   v.   Alabama ex rel. 
T.B.,  68  which was decided by a six-to-three vote. The action was brought by the 
state on behalf of the mother against the putative father, and the prosecutor used 
9 of its 10 peremptory challenges to strike males from the jury panel. The Court 
held that such an action was in violation of the Fourteenth Amendment’s equal 
protection clause. 
    Regardless of the number and nature of challenges, the  voir dire  examination 
continues until the required number of jurors has been selected. In many jurisdictions 
where a 12-person jury is used, as many as 14 or even more may be accepted. The 
additional jurors serve as alternates. They sit through the entire trial and are available 
to take the place of a regular jury member should he or she become ill, be forced 
to withdraw, or be disqualifi ed while the trial is in progress. Potential jurors who are 
successfully challenged return to the jury pool, and new ones are drawn from the 
panel and subjected to  voir dire  (see  Exhibit 12.5 ). Those ultimately selected are 
sworn in and become the trial jury. 
    Despite the challenges, a number of studies have indicated that the typical  voir 
dire  is ineffective in weeding out prejudiced jurors. 69  In one study, for example, a 
District of Columbia judge conducted the  voir dire  in the usual way, by allowing 
prospective jurors to come forward if they had a “yes” response to any of the typical 
questions used to probe for potential bias. Then, the judge questioned every juror 
who had  not  come up. He discovered a number of clear cases in which jurors had 

LAW & CRIMINAL JUSTICE EXHIBIT 12.5
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The man that is not prejudiced against a 
horse thief is not fi t to sit on a jury in 
this town.

—george bernard shaw
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to be struck for cause due to prejudice against both police and defendants. In fact, 
one of the jurors was the defendant’s fi ancee. 70  
    The  voir dire  can be brief or time-consuming. In prosecutions of misdemeanors 
and many felonies in which there has been little pretrial publicity and trial proceed-
ings are expected to be fairly routine, there may be few challenges, and the  voir dire  
may last only a few hours or even less. In other cases, the examination can continue 
for days, weeks, or even months. 
                          It is the challenges for cause that lengthen the  voir dire  proceedings. Any and 
every potential juror can be challenged for cause. Peremptory challenges, on the 
other hand, are controlled by statute. In New York, for example, the maximum 
permitted is 3, except in serious cases such as murder, where as many as 20 are 
allowed, and in cases where there are multiple defendants. 
    The  voir dire  can be a crucially important part of a criminal proceeding. Its 
purpose is to do more than merely choose a fair and impartial jury—as signifi cant 
as this may be. Its primary functions are to instruct the citizen as to the role of the 
juror and to develop rapport between jurors and attorneys. Moreover, the  voir dire  
gives the defense and the prosecution an opportunity to attempt to infl uence jurors’ 
attitudes and perhaps their later vote. One prosecutor put it this way: 

 There is much more to a  voir dire  than the simple process of questioning and selecting 
jurors. In addition to the gamesmanship and psychology, a  voir dire  is an opportunity for 
the attorneys to educate their juries about the theories of their cases. It is also an oppor-
tunity to plant seeds of doubt that they hope will produce a favorable verdict. It is a 
chance to predispose jurors to be receptive to the attorney’s case. 71        

 The Criminal Trial  
 The trial is the climax of the criminal proceeding. It begins as soon as the jury has 
been sworn in. The only matter that remains in doubt before commentary and tes-
timony can begin is the judge’s decision as to whether or not to sequester the jurors 
for the entire trial.  Sequestration  involves removal of the jurors (and alternates, if 
any) from all possible outside infl uence. They are housed in a hotel or motel for the 
duration of the trial; they are forbidden all visitors; and the newspapers they read, 
as well as the television programs they watch, are fully censored. 

Anyone who tries to sell you on the idea 

that jury selection is a science is jerking 

your chain. What you’re trying to do is 

match your client, your case, and your 

lawyer with your juror. At best it’s 

20 percent science and 80 percent art.

—jury consultant 

robert hirschhorn

You’re not selecting people but eliminat-

ing those you fi nd offensive. What you 

get is what’s left over, the people who 

don’t tell you very much.

—attorney jerry goldstein, 

on jury selection

© The New Yorker Collection 1977 Lee Lorenz from cartoonbank.com. All Rights Reserved.
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    Few juries are sequestered for an entire trial, for most criminal prosecutions fail 
to generate a line of newspaper copy or even a second of television news time. Only 
if there is continuing media coverage that has the potential for infl uencing a juror’s 
decision is sequestration ordered. If the judge does so order, however, sequestration 
places a tremendous hardship on the jury. One commentator described it as follows: 

 Jurors were driven to their homes on January 15, the fi rst evening after they had been 
selected to serve, so that they could get a week’s worth of clothing. They were returned 
to their homes for clean clothing on January 20 and January 27. . . . Each juror was 
accompanied by a marshal on each trip . . . and even the windows of the vans [were] 
covered with paper so a juror [could not] see a newspaper headline at a newsstand. The 
jurors also were escorted by marshals to two theater productions and to one dinner at a 
restaurant away from their hotel. . . . The jurors were allowed no visits by relatives and 
were allowed telephone conversations only after a deputy marshal dialed the number, 
cautioned the answering party against discussing the case, and listened in on a second 
telephone that had a cut-off button to be used if either party violated the restrictions. 72    

    The procedures used in criminal trials are for the most part the same nationwide. 
The process consists of the following steps:  

  •   Opening statements  
  •   Presentation of the state’s case  
  •   Presentation of the defense’s case  
  •   Rebuttal and surrebuttal  
  •   Closing arguments  
  •   Charging the jury  
  •   Deliberation and verdict   

   In bench trials, this process is altered only minimally. The steps involving the jury 
are eliminated, and the tactics and strategies of the defense and prosecuting attorneys 
are simplifi ed, removing much of the dramatic effect. 

            Opening Statements 

 The fi rst step in a trial proceeding is the reading of the criminal complaint by the 
court clerk, followed by opening statements—fi rst by the prosecution and then by 
the defense. 
    The prosecutor’s statement is an attempt to give the jury an outline of the case 
and how the state intends to prove, beyond a reasonable doubt, that the defendant 
did indeed commit the crime or crimes charged in the indictment. This outline 
generally includes a description of the crime and the defendant’s role in it and a 
discussion of the evidence and witnesses to be presented. In addition, the prosecutor 
is likely to address the meaning of “beyond a reasonable doubt.” Reasonable doubt 
is fair doubt based on reason and common sense and growing out of the testimony 
of the case; it is doubt arising from a candid and impartial investigation of all the 
evidence and testimony presented. The purpose of the prosecutor’s analysis here is 
to distinguish between reasonable doubt and vague apprehension and, at the same 
time, to emphasize that the state’s goal is to prove guilt beyond a  reasonable  doubt—
not beyond  all  doubt. 
    Although the prosecutor has considerable freedom as to what is said in the 
opening statement, no references may be made to evidence that is known to be 
inadmissible, and no comment may be made concerning the defendant’s prior crim-
inal record (if any exists). To make such a comment would be considered a  prejudi-
cial error  —an error of such signifi cance that it compromises or prejudices the rights 
of the accused. Prejudicial errors that cannot be corrected by any action of the court 
are often the bases for appeals. Moreover, they can result in a  mistrial,  a discharg-
ing of the jury without a verdict. A mistrial is the equivalent of no trial at all, and 
it is for this reason that initiating a new trial does not constitute double jeopardy. 
    The defense attorney’s opening statement is an address to the jury that focuses 
on how the defense will show that the state has a poor case and that proof of guilt 



356 part 3 the courts

beyond a reasonable doubt cannot be demonstrated. It is not uncommon for defense 
attorneys to stress that the accused is innocent until proven guilty and that the 
burden of proof rests entirely with the prosecution. 
    Defense attorneys and prosecutors often vary their strategies for opening state-
ments, depending on the nature of the case, evidence, and witnesses. One approach 
is to keep opening remarks short and vague, letting the particulars of the case emerge 
during the course of the trial. Such a tactic makes few promises to the jury, but it 
allows fl exibility. Such fl exibility can be important because it enables the attorney, 
during the fi nal summation, to structure an argument that is not weakened by prom-
ises that he or she could not deliver. An alternative is a detailed opening statement, 
eloquently expressed and forcefully presented, that predisposes the jury to accept the 
evidence that is ultimately delivered. This technique can be risky, but it is highly 
rewarding if the promises made are kept during the course of the trial. 73  
    In a jury trial, the prosecutor always delivers an opening statement. Without it, 
the jurors would have no framework within which to consider the evidence and tes-
timony. The defense attorney, however, may choose to make no statement at all—out 
of necessity perhaps, if the defense strategy cannot be determined until the content of 
the state’s case is revealed, or as part of the strategy, which is not to be revealed until 
the proper time. Opening statements are infrequently used in bench trials; they are 
less effective, since the judge has probably handled hundreds of similar cases.   

 Presentation of the State’s Case 

 In order to give the accused an opportunity to provide an informed defense, it is the 
state that presents its case fi rst in the adversary system of justice. The prosecutor 
begins by presenting evidence and questioning witnesses.  

 The Rules of Evidence   Generally,  evidence  is any kind of proof, in the form of 
witnesses, records, documents, concrete objects, and circumstances. Specifi cally, there are 
four basic types of evidence:  

  1.    Real evidence  is physical details and objects, such as a murder weapon, stolen 
property, fi ngerprints, DNA, appearance of the victim’s wounds, and appearance 
of the crime scene. Real evidence may be original objects or facsimile represen-
tations, such as photographs, tire tracks, or other duplicates of items that are 
either unavailable or unusable in their original form.  

  2.    Testimonial evidence  is the sworn, verbal statements of witnesses. All real evidence 
is accompanied by testimonial evidence, in that objects presented in evidence are 
explained by someone who is qualifi ed to discuss them. Conversely, however, not 
all testimonial evidence is accompanied by real evidence.  

  3.    Direct evidence  is eyewitness evidence. Testimony from a witness that he or she 
saw a person painting a fence, for example, is direct evidence that the person 
painted a fence. But as indicated in  Exhibit 12.6 , there are some serious prob-
lems with eyewitness testimony.  

  4.    Circumstantial evidence,  or indirect evidence, is evidence from which a fact can 
be reasonably inferred. Testimony that a person was seen with paint and a paint 
brush in the vicinity of a newly painted fence is circumstantial evidence that the 
person painted the fence.   

  These four types necessarily overlap, since all are ultimately presented through 
testimony. Moreover, all evidence must be competent ,  material, and relevant. Evi-
dence is  competent  when it is legally fi t for admission to court. The testimony of an 
expert witness on a scientifi c matter is deemed to be competent, for example, if the 
court accepts his or her credentials as a refl ection of profi ciency in the subject area. 
In contrast, testimonial evidence on ballistics presented by an automobile mechanic 
would be considered incompetent; or an individual who has been convicted of per-
jury might be considered incompetent to testify. In common law, a person was 

Counsel:  Have you any idea of what 

your defense is going to be?

Defendant:  Well, I didn’t do it, sir.

Counsel:  Yes, well, er, I think we can 

afford to fi ll that out a little. 

It’s not in itself a cast-iron 

defense.

Defendant:  Well, I didn’t do it, sir! I didn’t 

do it! And if I did it, may God 

strike me dead on the spot, sir!

Counsel:  Well, we’ll just give him a 

moment or so, shall we. . . .

—alan bennett, bbc-tv

That’s what’s wrong with our legal 
system, ya need evidence!

—archie bunker



 chapter 12 the business of the court: from first appearance through trial 357

considered to be “incompetent” to testify against his or her spouse, on the theory 
that being compelled or even allowed to do so would undermine the marriage and 
thus be detrimental to the public welfare. In 1980, however, the Supreme Court 
ruled in  Trammel  v.  United States  74  that a criminal defendant could no longer invoke 
the “privilege against adverse spousal testimony,” as long as the testimony is voluntary 
and does not reveal a confi dential marital communication. 
  Evidence can be deemed incompetent if it is based on hearsay. Under most 
circumstances the hearsay rule bars a witness from testifying about statements that 
are not within his or her personal knowledge—that is, about secondhand informa-
tion. There are two exceptions to this rule. The fi rst is an admission of criminal 
conduct made by the defendant to the witness. Such hearsay testimony is allowed 
because the accused is present in court to challenge it. The other exception is the 

Eyewitness testimony is one of the most powerful tools used in crimi-

nal courts when deciding whether a defendant is guilty or not guilty. 

And this seems to be so due to the belief that memories hold accurate 

and incommutable accounts of an event. Memories, however, are not 

errorless remembrances of the factual events. Consequently, hundreds 

of studies have been conducted that focus on errors in eyewitness 

testimony. Flawed police procedure and vague memories are com-

monly cited precursors in cases in which the wrong person is identi-

fi ed. Yet, interestingly, jurors in criminal trials are often more convinced 

by confi dent eyewitness testimonials than they are by fi ngerprints, fi -

ber analyses, DNA matches, and other kinds of real evidence.

 There are several circumstances that may affect the accuracy of 

an eyewitness account. As memories accumulate, older ones are 

pushed back, removed, or replaced by new pieces of information. In 

order to make sense of an event that has been stored in bits and 

pieces, details are added, irrelevant information is removed, and a 

clear and fl owing reconstruction of the actual event is created. Each 

time a memory is recalled, it is reconstructed and likely altered. Mem-

ories are subject to other people’s opinions and suggestions as well as 

to things that have occurred since the original event. Therefore, rather 

than being an exact refl ection of the event, a memory is instead an 

interpretation of a past event, and that interpretation may have been 

infl uenced by various sources, happenings, opinions, and other devel-

opments since the initial incident. For instance, as time passes and 

pieces of the event are forgotten, exposure to new facts and informa-

tion of a similar or related nature may merge with the original event 

memory in order to help fi ll in gaps and clarify items that were confus-

ing. Additionally, memories can be corrupted by talking with other 

witnesses or by encountering newspapers and television reports. Also 

affecting memory distortion are the time interval between viewing and 

recollecting the event, the verbal form of the postevent information, 

and the intensity of the violence involved in the event.

 Characteristics of the witness, such as age, may have a profound 

effect on the accuracy of the eyewitness testimony. Very young chil-

dren and the elderly are especially vulnerable to making errors. In fact, 

their responses are highly patterned. Young children and the elderly 

perform nearly as well as young adults when the actual suspect is in 

the lineup. However, when the suspect is not present, these two 

groups of eyewitnesses have a higher rate of mistaken identity than 

the group of young adults.

 Similarly, reports have indicated that eyewitness accounts may not 

be reliable if the accused and the witness are of different races. “Eye-

witness testimony is very effective if you’re dealing with somebody 

you know. But if you are dealing with strangers, especially strangers of 

another race, and if that’s the only data you have to go on . . . it could 

be suspect,” commented Jerry Bruce of Sam Houston University.

 Often comments made by police offi cers and prosecutors, which 

may seem to be harmless and impartial, will infl uence eyewitness 

testimony. The eyewitness may be looking for some type of confi r-

mation or feedback regarding the information he or she has given to 

the police. And since there are few rules regarding what can and 

cannot be told to the witness after he or she has made, for instance, 

an identifi cation from a photo spread or lineup, a suggestion may be 

made that will confi rm or refute the witness’s identifi cation. Feed-

back may cause the witness to change his or her testimony in some 

substantial way or to become more confi dent in the accuracy of the 

facts he or she provided.

 Given the problems encountered while collecting eyewitness evi-

dence, the Department of Justice has prepared a research report that 

provides recommendations on all aspects of collecting eyewitness 

testimony, ranging from investigating the scene, to interviewing the 

witness, and also to composing and conducting lineups. A recurrent 

theme throughout the Department of Justice report is the importance 

of eliminating suggestive comments and actions. Asking open-ended, 

nonsuggestive questions or eliminating infl uential comments will likely 

allow for more accurate accounts of situations.

Sources: Dan Johnson, “Witnesses: A Weak Link in the Judicial System,” The Futurist 32 
(1998): 14–15; D. W. Miller, “Looking Askance at Eyewitness Testimony,” The Chronicle 

on Higher Education 46 (2000): A19–A20; Gary L. Wells and Elizabeth A. Olson, “Eyewit-
ness Testimony,” Annual Review of Psychology 54 (2003): 277–295; Elizabeth J. Marsh, 
“Retelling Is Not the Same as Recalling: Implications for Memory,” Current Directions in 

Psychological Science 16, 1 (2007): 16–20; Thomas Adcock, “Keeping an Eye on Eyewit-
ness Testimony,” New York Law Journal, January 26, 2007.
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Circumstances Affecting the Accuracy of Eyewitness Testimony by Bianca M. Sullivan
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“dying declaration” of a crime victim that has been told to or overheard by the wit-
ness; it is based on the assumption that a person who is about to die will not lie. 75  
  To be admissible in a court of law, evidence must also be material and relevant. 
There is only a slight distinction between these two requirements. Evidence is  mate-
rial  when it has a legitimate bearing on the decision of the case. Evidence is  relevant  
when it is applicable to the issue in question. For example, evidence of a defendant’s 
bad character on previous occasions is immaterial (unless the defendant is submitting 
his or her good character in evidence). By contrast, the fact that an accused person 
has stolen property in the past is irrelevant to whether or not he or she has murdered 
someone (assuming, of course, that the accused is not being tried on multiple charges 
of theft and murder). 
  Perhaps the most controversial type of evidence is that yielded by the polygraph—
commonly known as the lie detector. This machine measures a person’s blood pressure, 
pulse rate, breathing, and perspiration. The premise is that when an individual answers 
a question deceptively, an involuntary “fi ght or fl ight” response is triggered that causes 
those measures to increase rapidly. Polygraph evidence is inadmissible in the majority 
of states and the federal system because it is considered unreliable, yet many defense 
attorneys and prosecutors argue in its favor.  *           

    An interesting phenomenon that has arisen in recent years might be called the 
“ CSI  effect.” It would appear that  CSI: Crime Scene Investigation , the  CSI  spin-offs, 
and similar television dramas foster what court observers say is the mistaken notion 
that criminal science is fast and infallible, and always gets its man (or woman). 
Defense attorneys complain that shows like  CSI  make jurors rely too heavily on 
scientifi c evidence, not realizing that forensic data can be compromised by both 
human and technical errors. Prosecutors, on the other hand, argue that the shows 
make it more diffi cult for them to win convictions in a large majority of cases in 
which scientifi c evidence is either limited, irrelevant, or absent. Both the defense 
and the prosecution refer to these problems as the “ CSI  effect.” 
  Some of what is seen on TV is indeed state-of-the-art reality. There are such 
things as DNA sequencers, mass spectrometers, photometric illuminators, and scan-
ning electron microscopes. Moreover, lab technicians in real life can lift DNA pro-
fi les from cigarette butts, candy wrappers, and gobs of saliva. But a lot of what is 
seen on TV is pretty far-fatched. For example, you can’t pour caulk into knife wounds 
to make a cast of a weapon—it just doesn’t work with soft tissue. Machines that can 
identify a particular perfume from scents on clothing are still fi ctional. DNA testing 
takes weeks, not minutes. And DNA and fi ngerprints are available in only a small 
minority of cases. Moreover, the results can be inconclusive, and in many cases the 
science is not above reproach—samples are oftentimes degraded, the lab work is 
faulty, and the tests just don’t solve the crime. 
   CSI  producers admit that they take a lot of liberties with the facts, because, 
after all, a one-hour show, after the seemingly endless and mindless commercials, is 
really only 40 minutes long, and the story lines have to keep moving. 
  To counter the CSI effect, some members of courtroom work groups have intro-
duced a number of novel procedures. In Massachusetts and a number of other states 
prosecutors are asking judges if they can question prospective jurors about their TV-
watching habits. In Arizona, Illinois, and California, prosecutors use “negative evi-
dence witnesses” to try to assure jurors that it is not unusual for crime-scene inves-
tigators to fail to fi nd DNA, fi ngerprints, and other forms of evidence. 
  The upside of all of this is that lectures and college courses on forensic science 
are fi lled to capacity these days. 

There is one way to fi nd out if a man is 
innocent—ask him. If he says yes, you 
know he is guilty.

—groucho marx

*In New Mexico, polygraph evidence is admissible in trial and posttrial proceedings; in South Carolina, 
while polygraph evidence is admissible at the discretion of the trial court, it is generally inadmissible. In 
18 other states (Delaware, New Jersey, Ohio, Indiana, Kansas, Florida, Georgia, Alabama, Arkansas, Iowa, 
California, Nevada, Arizona, North Dakota, Idaho, Utah, Wyoming, and Washington) it is permitted if 
both sides agree. In all others it is prohibited. See the American Polygraph Association’s Web site at 
www.polygraph.org/index.htm.



 chapter 12 the business of the court: from first appearance through trial 359

       Examination of Witnesses   The state’s presentation begins with the  direct 
examination  of witnesses. This consists only of eliciting facts from the witness 
in some chronological order. The first witness called is generally one who can 
establish the elements of the crime. Subsequent witnesses introduce physical, 
direct, and indirect evidence, and expert testimony. 
  After the prosecutor has completed his or her interrogation of a witness through 
direct examination, the defense is permitted (but not required) to cross-examine the 
witness. The purpose of  cross-examination  is to discredit the testimony, either by teasing 
out inconsistencies and contradictions or by attacking the credibility of the witness. The 
prosecution can ask further questions of the witness through a  redirect examination,  as 
can the defense with a  recross-examination.  This examination procedure continues until 
all of the state’s witnesses have been called and all the evidence has been presented.   

 Objections   During the examination of any witness, whether by the prosecutor 
or by the defense counsel, the opposing attorney can  object  to the introduction of 
evidence or testimony that he or she considers incompetent, immaterial, or irrelevant. 
Objections can also be made to “leading questions” (ones that inherently instruct or 
at least suggest to the witness how to answer), to eliciting a witness’s opinions and 
conclusions, to being argumentative, and to “badgering” (abusing) a witness. 
  If the objection is  sustained  (consented to), the examiner is ordered to withdraw 
the question or cease the mode of inquiry and the jury is instructed to disregard 
whatever was deemed inappropriate. If the objection is  overruled  (rejected), the 
examining attorney may continue with the original line of questioning.    

 Motion for Directed Verdict 

 Following the presentation of the state’s case, it is not uncommon for the defense 
attorney to enter a  motion for a directed verdict.  With this, the defense moves that 
the judge enter a fi nding of acquittal on the ground that the state failed to establish 
a  prima facie  case of guilt against the accused. If the judge so moves, he or she directs 
the jury to acquit the defendant. Even in the absence of a motion by the defense, 
the trial judge can order a directed verdict. Moreover, the judge can do so not only 
on the ground that the state failed to prove its case but also because the testimony 
of the prosecution witnesses was not credible or because the conduct of the prosecu-
tor was not proper. Conversely,  a judge cannot direct the jury to convict the accused.    

 Presentation of the Defense’s Case 

 When the U.S. Supreme Court spoke of “the dead hand of the common law rule 
of 1789” many decades ago, 76  it was referring to a provision of the Judiciary Act of 
1789 by which codefendants were not entitled to testify in each other’s behalf. The 
provision seemingly was a remnant of a pre-eighteenth-century English common 
law principle that denied defendants charged with treason or felonies the right of 
having witnesses testify in their defense. This restriction, however, seemed to con-
tradict a component of the Sixth Amendment providing that in all criminal prosecu-
tions the accused shall enjoy the right “to have compulsory process for obtaining 
witnesses in his favor.”  Compulsory process  refers to the subpoena power that can force 
a witness into court to testify. In 1918, the Supreme Court extended the compul-
sory process clause, without limitation, to federal defendants. 77  In  Washington  v. 
 Texas,  78  decided in 1967, the Court extended this right to the states. 
    This compulsory process clause is at the foundation of the presentation of the 
defense’s case. During this presentation the counsel for the accused calls witnesses 
to testify in support of the not-guilty plea. Also at this point, the counsel for the 
accused has the opportunity to offer  evidence in chief —that is, the fi rst, or direct, 
examination of a witness. 
    At the outset, the defense attorney has the option of presenting many, some, or 
no witnesses or items of evidence on behalf of the accused. In addition, the defense 
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must decide whether the accused will testify. The Fifth Amendment right against 
self-incrimination does not require it, but if the defendant chooses to testify, the 
prosecution has the option of cross-examination. 
    Once these matters have been decided, the defense’s presentation follows the 
procedures outlined for the state’s presentation: direct examination, cross-examination, 
redirect examination, and recross-examination. In addition, the rules of evidence and 
the right to make objections apply equally to the defense as to the prosecution. 
    It is a common misconception that during this stage of the trial the burden of 
proof shifts to the defense.  This is not so.  The responsibility of proving guilt beyond 
a reasonable doubt always remains with the prosecution. What shifts to the defense 
is the “burden of going forward with the evidence.” This means that since the pros-
ecution has presented its suit to the jury, the defense is now responsible for offering 
its own argument for the jury to consider.   

 Rebuttal and Surrebuttal 

 When the defense “rests” (concludes its presentation), the prosecutor may introduce 
new witnesses or evidence in an effort to refute the defense’s case. Known as the 
 prosecutor’s rebuttal,  it follows the same format of examination and cross-examination, 
redirect and recross-examination. In turn, the counsel for the accused may put forth 
a  surrebuttal,  which is a rebuttal of the prosecutor’s rebuttal.   

 Closing Arguments 

 The  summation,  or closing argument, gives each side an opportunity to recapitulate 
all the evidence and testimony offered during the trial. The arguments are made 
directly to the jury. Closing arguments are often quite eloquent and dramatic. 
    In most jurisdictions, the summation begins with the defense attorney, who points 
out any weaknesses or fl aws in the prosecutor’s theory and evidence. Counsel for the 
accused argues that proof “beyond a reasonable doubt” has not been established and 
reminds the jurors that they will have to live with their decision for the rest of their 
lives. Since the burden of proof rests with the state, the prosecutor is entitled to the 
fi nal argument. For both the defense and the prosecution, perhaps the most vital ele-
ment of the closing argument is persuasion. One prosecutor made just this point: 

 Summing up in a criminal trial is a throwback to an earlier age. It is one of the few arts 
left in which time is of no consequence. Standing before twelve people, a lawyer can be 
brief or lengthy—the choice is his own; there are no interruptions, and a captive audi-
ence. All that matters are those twelve people; they must be persuaded, or everything 
that has gone before is in vain. Summation is the one place where lawyers do make a 
difference; if an attorney can be said to “win” or “lose” a case, the chances are that he 
did so in his closing argument to the jury.   
    The appeal of a summation may be to the heart, the intellect or the belly, or to all 
of them. There are as many different ways of summing up as there are trial lawyers, and 
there is no one correct way to deliver a summation, or to learn how to give one. It is 
largely a matter of instinct and of experience. Either you are able to reach out and move 
people with your words or you are not, and that is all there is to it. 79    

 Charging the Jury 

 Charging the jury involves an order by the judge that directs the jurors to retire to 
the jury room, consider the facts of the case and the evidence and testimony pre-
sented, and arrive at a just verdict. Regarded by many as the single most important 
statement made during the trial, it includes instructions regarding the possible ver-
dicts, the rules of evidence, and the legal meaning of “reasonable doubt.” The instruc-
tions contained in the charge are often arrived at through consultation with the 
defense and the prosecution and from statutory instructions contained in the juris-
diction’s code of criminal procedure. 
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    In some states, judges are permitted to review thoroughly all the evidence that 
has been presented to the jury. They are free, for example, to summarize the testi-
mony of each witness. This can be useful to jurors, especially if the trial has been 
long and complex. But it can also be hazardous, for a judge has opinions about 
innocence and guilt, and these can inadvertently infl uence the jury. 
    A diffi cult task for judges is to present instructions that juries can understand 
fully. Because the nuances of the law are so complex, it can take hours to deliver 
the instructions. And fi nally, the members of the jury are instructed that they cannot 
communicate with anyone about the facts of the case. Further sequestration might 
be ordered, which would place the jurors under the supervision of a court offi cer 
until a verdict is reached.        

    Jury Deliberations 

 Every jury has a  foreperson  who serves as the nominal leader of the group. He or 
she is chosen by the jurors during the trial or in the jury room. In some jurisdictions 
the fi rst juror selected in the  voir dire  becomes the leader. Whether this person 
becomes the  actual  leader is another matter, depending on personality and the 
dynamics of group interaction. 
    Once the jury has retired, it is traditional for the foreperson to sit at the head 
of the table and call for a vote. Except in Oregon and Louisiana, unanimous verdicts 
are required by law. If such a verdict is reached, the deliberations are fi nished. Typ-
ically, however, things are not that simple. 
    Deliberations are important, because they expose jurors to different interpreta-
tions of the evidence and thus prevent them from relying too much on their own 
idiosyncratic views. In addition, jurors often correct one another’s factual errors. 
When their collective memories are pooled, the jury as a whole recalls a substantial 
amount of the evidence. 80  
    Most juries take all the time necessary to reach a fair and honest decision, 
but some observers hold that a small but increasing number of verdicts are the 
result of jurors’ impatience and individual schedules. In fact, when the verdict in 
the Oklahoma City bomber Terry Nichols case was reached shortly before Christ-
mas in 1997, a number of judges and jury consultants spoke of the old legal 
superstition that juries set deadlines for themselves based on approaching week-
ends and holidays. 81  

A Most Unpredictable Jury

Some years ago, a man was tried in a Cali-

fornia court for the murder of his wife. The 

state’s case was quite convincing, but one 

thing was missing—the victim’s body. This 

was the basis of the defense’s case, and no 

evidence of testimony was presented on 

behalf of the accused.

In a dynamic summation performance, 

the counsel for the defense soared to elo-

quent heights of oratory, repeating that with 

the absence of the body of the alleged vic-

tim, it could not be proved that a crime 

had been committed. “You must fi nd my 

client innocent for one simple reason,” he 

shouted. And then, dropping to a breathless 

whisper, he added, “His wife is still alive. In 

fact—she just walked into the courtroom!”

At once, the heads of all the jurors and 

spectators turned, only to see that not a 

soul had entered the chambers. But the at-

torney had made his point. How could proof 

beyond a reasonable doubt be concluded if 

the jurors suspected that the defendant’s 

wife might still be alive?

Everyone agreed that it was a brilliant 

ploy, and after less than an hour’s delibera-

tion, the jury returned with a verdict. Yet, to 

the amazement and disbelief of all those 

present, the jury had found the accused 

guilty of murder.

When the trial was over and the jury dis-

missed, the bewildered defense counsel 

confronted the fi rst few jurors he saw. 

“How,” he asked, “could you fi nd a man 

guilty when you weren’t even sure his wife 

was dead? Hadn’t everyone turned to look 

for her in the back of the courtroom?”

“Yes,” answered one of the jurors, 

“everybody except your client.”

Source: Melvyn Bernard Zerman, Beyond a Reason-

able Doubt: Inside the American Jury System (New 

York: Crowell, 1981), 10–13. ❚

© 2008 Mike Twohy from cartoonbank.com. All Rights Reserved.
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    When deliberations fail to generate a unanimous decision, the dilemma is 
referred to as a deadlocked or “hung” jury. The jury is then dismissed in open court, 
the judge declares a mistrial, and the prosecution can either retry the case or drop 
the charges. Deadlocked juries result from differences of opinion over the strengths 
and weaknesses of evidence, varying perceptions of innocence and guilt, and the 
meaning of “reasonable doubt.” The deadlocked jury is not a common occurrence. 
Reports indicate that only 6 percent of all criminal trials end with a hung jury.   

 Verdict and Judgment 

 When the jury reaches a verdict, it returns to the courtroom to announce its deci-
sion: “We, the jury, duly impaneled and sworn, fi nd the defendant guilty [or not 
guilty] as charged.” In cases involving multiple charges, the jury may fi nd the accused 
guilty of some and not guilty of others. 
    An enduring issue in criminal trials is the problem of  jury nullifi cation.  It occurs 
when juries do not follow the court’s interpretation of the law in every instance, dis-
regard what they have been told about the law or certain aspects of evidence, consider 
the application of certain laws to be unjust, refuse to convict because they consider the 
penalties too severe, or otherwise “nullify” or suspend the force of strict legal procedure. 
Instances of jury nullifi cation have occurred in cases of battered spouses who kill, 
political crimes, mercy killings, and, most recently, perceptions of racial injustice. 
    Jury nullifi cation can occur either inadvertently or by design. If a verdict of guilty 
is reached and the judge believes that it is erroneous, he or she can refuse to abide by 
it. The judge can  direct  the jury to acquit, or “arrest” the guilty verdict and enter a judg-
ment of acquittal. However, as mentioned earlier, a trial judge does not have the author-
ity to direct a jury to convict or enter a judgment arresting a verdict of not guilty. 
    Jurors can be  polled  at the request of the defense or the prosecution. The judge 
(or the bailiff ) asks each juror whether the announced verdict is his or her indi-
vidual verdict. Polling of jurors is done to determine whether any juror has been 
pressured into voting a particular way. 
    Many attempts have been made to reform the jury trial so as to reduce problems 
of comprehension and absorption of complex information, nullifi cation, deadlocking, 
and related issues. 82  Arizona is in the forefront in this regard. Changes already adopted 
include raising the jurors’ daily payment, allowing them to ask questions and discuss 
evidence among themselves while the trial is going on, and allowing judges and 
attorneys to give further information and instruction to deadlocked jurors. 83    

 Posttrial Motions 

 With a judgment of not guilty, the defendant is immediately released—unless other 
charges are still pending. With a guilty verdict, most jurisdictions allow the defense 
to fi le motions to set aside the judgment or fi le motions for a new trial. 
    The  motion in arrest of judgment  asks that no judgment be pronounced because 
of one or more defects in the record of the case. Possible defects might be that the 
trial court had no jurisdiction over the case, the verdict included conviction on a 
charge that was not  tested  in the indictment or information, or there was error “on 
the face of the record.” This last term refers to any faults of procedure that may have 
occurred during the pretrial process. 
    The  motion for a new trial,  which can be made only by the defense, can be based 
on numerous grounds. The defense may claim that the jury received evidence outside 
the courtroom, that the jury was guilty of misconduct during deliberations, that the 
court erred in overruling an objection or permitting the introduction of certain evidence, 
that the jury was improperly charged, that the prosecution was guilty of misconduct, 
that there is a suspicion of  jury tampering  (bribes or threats made to a juror to infl uence 
his or her vote), or that newly discovered evidence is available for review. 
    If either motion is sustained, new proceedings will be initiated. Any new trial 
that results, however, does not represent double jeopardy because the defendant’s 

motion is an allegation that the proceedings should be declared utterly invalid.           
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As always, I rely on the jury system.

—o. j. simpson in 2007, after a 

nevada judge refused to 

dismiss charges of kidnapping 

and armed robbery associated 

with simpson´s attempt to 

recover his own sports 

memorabilia from a pair of 

collectors in a las vegas 

hotel

■ CRITICAL

THINKING IN CRIMINAL JUSTICE

Jury Nullifi cation and Race

Does anyone remember the trial of O. J. Simpson? Although it may seem like ancient his-

tory to many students, it occurred over a decade ago, back in 1994 and 1995. Many 

referred to it as the “trial of the century.” It was the center of an unprecedented media 

frenzy; it was televised and analyzed and reenacted and reanalyzed. And although the jury 

found Simpson not guilty of the crimes, opinions were split—generally along racial lines—

about his culpability in the homicides. True, the Simpson case is old news, but much can 

still be learned from it.

 The chief prosecutors in the Simpson double-murder trial, Marcia Clark and Christopher 

Darden, have argued that Simpson’s acquittal was a racially motivated instance of jury 

nullifi cation. In fact, Clark, Darden, and numerous other court observers have contended 

that Simpson’s lead attorney, Johnnie Cochran, urged the predominantly African American 

jury to ignore the trial evidence and deliver a not guilty verdict.84 During the trial’s closing 

arguments, Cochran stated:

Your verdict will go far beyond the walls of this courtroom. Your verdict talks about justice in 

America and it talks about the police and whether they should be above the law. . . . Maybe 

that’s why you were selected. There’s someone in your background . . . that helps you under-

stand that this is wrong. . . . Maybe you’re the right people, at the right time, at the right place 

to say, “No more—we’re not going to have this.”

 Thinking critically, what do you think Cochran was trying to say? Was he suggesting 

that the jury overlook the evidence and deliver a not guilty verdict? And more broadly, is 

jury nullifi cation illegal? Is it evil? Does it subvert the criminal justice system? Should it be 

practiced to right the wrongs of bad law or bad policing? What do you think?

 Jury nullifi cation is not legal, but it is not necessarily evil—at least not all of the time. 

It protected fugitive slaves from being sent back to the South during the days just before 

the Civil War, as northern juries refused to convict. But there are many shameful examples, 

as well, of how jury nullifi cation has been used to sanction murder, such as the acquittals 

by all-white juries of Ku Klux Klan members involved in vigilante justice.

 Since the Simpson trial, the 

debate over jury nullifi cation and 

race intensified when George 

Washington University law profes-

sor Paul Butler, who is black, wrote 

in 1995 that black jurors should, in 

certain nonviolent cases, acquit 

black defendants as a way of coun-

terbalancing racism in the criminal 

justice system.85 In counterpoint, 

Harvard University law professor 

Randall Kennedy, who also is black, 

has attacked Butler’s position, argu-

ing that jury nullifi cation, even as an 

act of civil disobedience, is immoral 

and self-destructive for African 

Americans.86

 Recent research suggests that 

racially based jury nullifi cation does 

indeed occur. A recent study in 

New York State, for example, found 

O. J. Simpson holds up his hands to show the jury 

that the infamous gloves used in the murders of his 

wife and Goldman seem too small.
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 ■ SUMMARY  

           The movement of defendants through the criminal courts is quite complex, character-
ized by many checks and balances and beset with numerous diffi culties. Early in the 
process is the matter of pretrial release. Bail has been the traditional mechanism of 
temporary release. The amount of bail set is determined by a number of factors, includ-
ing the seriousness of the crime, the defendant’s prior criminal record, and the strength 
of the state’s case. The bail system has been heavily criticized on the grounds that it 
discriminates against the poor and that the bail bond industry promotes inequity and 
corruption. As a result, several states have abolished the bail bond business, and numer-
ous other jurisdictions are debating its future. Nonetheless, the majority of states still 
view it as a viable and effective means to ensure that defendants appear in court. 
   Stack  v.  Boyle  noted that bail was not a means for punishing defendants or 
protecting society but, rather, a means of ensuring the accused’s attendance in court. 
Nevertheless, high bail is often set for the purpose of preventive detention. Moreover, 
for those who cannot make bail, pretrial detention has negative effects on their 
criminal processing. Release on recognizance has become a popular alternative to 
bail and has been generally effective. 
  Following the initial court proceedings, an information or indictment initiates 
prosecution. An information is fi led by a prosecutor, while an indictment is handed 
down by a grand jury. The purposes of the grand jury are to investigate and to protect 
citizens from unfair accusations. Since grand juries do not determine guilt or inno-
cence, many of the elements of due process are absent. The Supreme Court has gen-
erally refused to impose substantive criteria on the grand jury’s exercise of discretion. 
  After the formal determination of charges, the defendant is arraigned, and he 
or she is asked to enter a plea. The basic pleas are those of guilty, not guilty,  nolo 
contendere,  and standing mute. In addition, there are special pleas of insanity, statute 
of limitations, and the issue of double jeopardy. 
  Prior to the actual trial a number of motions can be fi led by the defense or 
prosecution: discovery, change of venue, suppression, bill of particulars, severance, 
continuance, and dismissal. Then there is the matter of a “speedy trial” as guaranteed 
by the Sixth Amendment. There are many legitimate reasons for delays in formally 
trying a defendant, but the Supreme Court has held that if a defendant is denied a 
speedy trial, the remedy is dismissal of the charges. 
  Criminal defendants have a constitutional right to a trial by jury, a right extended 
to the states through  Duncan  v.  Louisiana  in 1968. Potential jurors are selected from 
voter registration rolls or multiple source lists. The  voir dire  examination determines 
a candidate’s fi tness to serve, and jurors can be eliminated through challenges by the 

a clear relationship between the racial composition of juries and the verdicts they 

rendered.87

 In 1997, the U.S. Court of Appeals for the Second Circuit stepped into the controversy, 

holding that judges have a duty to make sure jurors do not ignore the evidence or law when 

they decide whether to acquit or convict a defendant. The ruling stemmed from a drug case 

in Albany, New York, in which the jurors complained to the trial judge that one juror, the 

only black member of the panel, stated that the defendants (who were African Americans) 

had a right to deal drugs and that he would not vote to convict no matter what the evidence 

was. Judge José A. Cabranes wrote for the appellate court:

We categorically reject the idea that, in a society committed to the rule of law, courts may 

permit it [jury nullifi cation] to occur when it is in their power to prevent.88

■
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defense and prosecution. Two recent Supreme Court cases— Batson  v.  Kentucky  and 
 J.E.B.  v.  Alabama ex rel. T.B. —have ensured that neither the prosecution nor the 
defense may remove a potential juror on the basis of race or gender. 
  The criminal trial has many steps: opening statements, presentation of the state’s 
and defense’s case, rebuttal and surrebuttal, closing arguments, charging the jury, and 
deliberation and verdict. Furthermore, there may be posttrial motions for arrest of 
judgment or for a new trial. When deliberations among jurors fail to reach a unan-
imous decision, the dilemma is referred to as a “hung” jury. When this happens, the 
jury may be dismissed in open court, the judge may declare a mistrial, and the 
prosecution must decide whether to retry the case or drop the charges.   

■  KEY TERMS   

  bail (331)    
   Batson  v.  Kentucky  (352)    
  bench warrant (334)    
   Benton  v.  Maryland  (344)    
  charging the jury (360)    
  double jeopardy (343)    
   Downum  v.  United States  (344)    
   Duncan  v.  Louisiana  (350)    
  evidence (356)    
  evidence in chief (359)    
  grand jury (338)    
   Hurtado  v.  California  (338)    

  indictment (338)    
  information (338)    
   J.E.B.  v.  Alabama ex rel. T.B.  (353)    
  jury nullifi cation (362)    
   Klopfer  v.  North Carolina  (348)    
  mistrial (355)    
  motion (345)    
   nolo contendere  (342)    
   Palko  v.  Connecticut  (344)    
  presentment (338)    
  release on recognizance (ROR) (337)    
  sequestration (354)    

  Sixth Amendment (347)    
  speedy trial (347)    
  Speedy Trial Act (349)    
   Stack  v.  Boyle  (332)    
  surety (332)    
  transactional immunity (341)    
  true bill (340)    
   United States  v.  Calandra  (340)    
  use immunity (341)    
   venire  (351)    
   voir dire  (352)       

■  ISSUES FOR DISCUSSION   
  1.   Should the bail bond business be abolished? Why or why 

not?  
  2.   Do grand juries play too large a role in criminal justice proceed-

ings? Is their power justifi ed? Why or why not?  
  3.   Given the respective roles of the defense and the prosecution, is 

the deliberate seeking of biased jurors legal or ethical?  

  4.   Should the concept of “due process of law” be extended to grand 
jury proceedings?  

  5.   What are the potential consequences of a defendant’s waiver of 
rights?  

  6.   Are there instances when jury nullifi cation would be legal and 
ethical?     

 ■ MEDIA AND LITERATURE RESOURCES  
     Jury Nullifi cation.  For more information on the topic of jury nul-
lifi cation and its social and cultural impact on the justice system, 
see    John   Clark   ,  “The Social Psychology of Jury Nullifi cation,”    Law 
and Psychology Review   24 ( 2000 ):  39–57 ; and    Clay   S.   Conrad   ,   Jury 
Nullifi cation: The Evolution of a Doctrine   ( Durham, NC: Carolina 
Academic Press ,  1998 ). Another good review of the issues appears 
in Joan Biskupic,  “Veto by Jury,”    Washington Post National Weekly 
Edition,   March 29,  1999 ,  6–8 . 

    Mean Justice.   Mean Justice,  by Edward Humes (Simon and Schus-
ter, 1999) is a Pulitzer Prize–winning story of how an innocent 
person became a casualty of the “war on crime” in a California 
community. The book provides an excellent view of the criminal 
justice system from the point of view of an investigative reporter. 

    African Americans and the Criminal Justice System.  Several 
recent and noteworthy volumes are available on this topic. See 
   David   Cole   ,   No Equal Justice   ( New York: New Press ,  1999 ); 

   Samuel   Walker   ,    Cassia   Spohn   , and    Miriam   DeLone   ,   The Color of 
Justice: Race, Ethnicity and Crime in America   ( Belmont, CA: Wad-
sworth ,  2000 ); and    Marvin   D.   Free    (ed.),   Racial Issues in Criminal 
Justice: The Case of African Americans (Criminal Justice, Delinquency, 
and Corrections)   ( Westport, CT: Praeger Publishers ,  2003 ). 

    Current Court Cases.  Materials on recent trials and court decisions 
can be found on the  Court TV  Web site,  www.courttv.com/trials/
index.html.  

    Bail and Bounty Hunters.  A thorough treatment of bail and 
bounty hunters appears in    Jonathan   Drimmer   ,  “When Man Hunts 
Man: The Rights and Duties of Bounty Hunters in the American 
Criminal Justice System,”    Houston Law Review   33 ( 1996 ):  731–793 . 
See also    Jacqueline   Pope   ,   Bounty Hunters, Marshals, and Sheriffs: 
Forward to the Past   ( Westport, CT: Praeger ,  1998 ); and    Joshua   
Armstrong    and    Anthony   Bruno   ,   The Seekers: Finding Felons and 
Guiding Men: A Bounty Hunter’s Story   ( New York: Avon ,  2001 ).        





CHAPTER 13
   Sentencing, Appeal, 
and the Judgment of Death 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

  1 What are the different philosophies of 

sentencing? 

  2 Under what circumstances are fi nes typically 

imposed?   

  3 What are the different kinds of sentences? 

  4 What kinds of problems are associated with 

contemporary sentencing alternatives?   

  5 What was the signifi cance of the Supreme 

Court’s rulings in  Weems  v.  United States, 

Furman  v.  Georgia, Gregg  v.  Georgia, Coker  v. 

 Georgia, Lockhart  v.  McCree, Tison  v.  Arizona,  

and  Witherspoon  v.  Illinois?  

    6 What are the arguments surrounding the death 

penalty debate? 

  7 How does the Supreme Court interpret the 

meaning of “cruel and unusual punishment”? 

    8 For what reasons can a conviction be appealed? 

  9 What is victim impact evidence?   

367
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 What is it about crimes and trials that fas-

cinates people generation after generation, 

and why do some cases attract so much 

public attention?

of child molestation that allegedly occurred at 

his Neverland Ranch home earlier in the year. 

When he arrived at the California Superior Court 

several weeks later. 

 Even before the “King of Pop’s” arrival at the 

court house, the 60 who had won courtroom.

 Outside the building were hundreds of Jack-

son’s fans, some of whom had come from as far 

away as Norway and Eastern Europe.

 Michael Jackson is certainly not the fi rst 

major celebrity to be charged with criminal 

activity and to receive widespread media at-

tention. Sex scandals involving the rich and 

famous have always attracted readers. The 

press went into a frenzy over the Jackson ac-

cusations, dubbing the whole thing as the 

“case of the century,” even though there 

were 97 more years to go.

Crime Dominates Airwaves

SANTA MARIA, CA—Setting the stage 

for a contentious legal battle that would 

be played out in the world media spotlight, 

superstar Michael Jackson was booked in 

late 2003 on suspicion of multiple counts 

A prisoner awaiting execution in a Texas 
“death row” cell.

 In Baltimore, after serving nine years in 

prison, Eastern Shore waterman Kirk Blood-

sworth traded his prison cell for freedom, a 

limousine ride home, and much media at-

tention. He was the fi rst person to be sen-

tenced to death in Maryland and later exon-

erated by DNA evidence.4 Nine years 

earlier, Bloodsworth had been sent to death 

row for the rape and murder of a nine-year-

old girl. The DNA evidence that freed him 

came from a small stain on the victim’s un-

derwear. A lab discovered that Blood-

sworth’s DNA did not match the genetic 

profi le in the semen stain, clearing him of 

the crime.

 The Texas, Louisiana, Illinois, and Mary-

land cases, as well as Governor Ryan’s an-

nounced moratorium and blanket commuta-

tion, raise a number of questions. First of all, 

how has DNA evidence improved our criminal 

justice system? What about the other inno-

cent people who currently sit behind bars? 

What is our criminal justice system doing to 

avoid sending additional innocent people to 

prison or—more detrimentally—to death? 

Second, what kind of punishment philosophy 

fosters execution? Is execution “cruel and un-

usual punishment,” and is it justifi ed at any 

time? What does the U.S. Supreme Court 

have to say about the death penalty? What 

other sentencing alternatives are available for 

serious offenders?

The evidence against him was dubious and 

his legal representation poor. In April 2004 

a judge ordered a new trial after DNA 

evidence excluded Matthews. In August 

2004 prosecutors dropped all charges 

against him.2

 In Illinois, Governor George Ryan an-

nounced on January 31, 2000, that he was 

imposing a moratorium on executions in his 

state. The move by Ryan, a longtime sup-

porter of capital punishment, came after 

the freeing of 13 wrongly condemned in-

mates in the state since the late 1980s. 

Several had been exonerated as the result 

of DNA testing. One of these was 43-year-

old Anthony Porter, released after a group 

of journalism students from Northwestern 

University found evidence that cleared him 

of a double-murder charge for which he had 

been found guilty. Porter had spent 17 years 

on death row and was exonerated just mo-

ments before he was to be executed. In an 

even more startling move, only days after 

pardoning four condemned men who were 

determined to have been tortured into con-

fessing for crimes they did not commit, 

Governor Ryan commuted the death sen-

tences of 167 inmates to life without pa-

role. This decision, which Ryan made days 

before leaving offi ce, emptied the Illinois 

state death row. Ryan’s actions concurred 

with his pledge to do whatever it took to 

“prevent another Anthony Porter.”3

DNA and Death Row

WASHINGTON, DC—In 2006, the U.S. 

Supreme Court ruled that death row in-

mates could use DNA evidence in an at-

tempt to prove their innocence.1 This was in 

response to a trend that began years earlier.

 In Louisiana, Ryan Matthews was 

sentenced to death in 1999 for a crime 

committed when he was 17 years old. 

   A
 fter conviction, the business of the court is not complete. First there is the 

matter of sentencing, and then there is the potential for appeal. 

  What makes both sentencing and appeal signifi cant is that in all the earlier 

phases of the justice process the purpose is to establish, beyond a reasonable 

doubt, the criminal liability of the defendant. The adversary system of jurispru-

dence, grounded in due process of law, is structured on the premise that the 

accused is innocent until proven guilty. Upon conviction, of course, the accused 

 has  been proved guilty. At sentencing, the court’s obligation shifts from impartial 

and equitable litigation to the imposition of sanctions. In cases of appeal, the 

court also deals with those who have been found guilty, but who claim that errors 

were made in procedure or judgment. 

  In either case, the court’s position is challenging. It must mediate among the 

functions of justice, the statutory authority of law, the assurances of due process, 

the need for correctional application, the burdens of a congested justice system, 

the urgency of political realities, the essentials of legal ethics, and demands for 

community protection.   
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  Without question, sentencing is the most controversial aspect of criminal 

justice processing. Appellate review, although somewhat less visible, also gener-

ates considerable controversy. Perhaps of greatest concern is the judgment of 

death, a criminal sanction that cuts across both sentencing and appellate decision 

making.   

   Sentencing
What should be done with criminal offenders after they have been convicted? The 
answer is diffi cult for a sentencing judge, because the administration of justice has 
confl icting goals: rehabilitation of offenders, discouragement of potential lawbreak-
ers, isolation of dangerous criminals who pose a threat to community safety, con-
demnation of extralegal conduct, and reinforcement of accepted social norms. Such 
varied objectives tend to generate contradictory suggestions such as these:

“The punishment should fi t the crime.”

“The public demands a prison sentence.”

“The purpose of justice is individualized sentencing.”

“The sentence should be a warning to others.”

“Rehabilitate the offender so he can be returned to society.”

“Lock them up and throw away the key.”

The challenge facing the judge, and sometimes the jury, is to choose among one or 
more of these various goals while subordinating all others.

Sentencing Objectives

Throughout the history of the United States, there has been no single and clearly 
defi ned rationale to serve as a guiding principle in sentencing. For more than 200 years, 
the public has alternated between revulsion at inhumane sentencing practices and 
prison conditions (denounced as “barbaric” and “uncivilized”) on the one hand and 
dissatisfaction with overly compassionate treatment (seen as “coddling criminals”) on 
the other. The fate of convicted offenders has repeatedly shifted according to prevail-
ing national values and current perceptions of danger and fear of crime. As a result, 
sentencing objectives are based on at least fi ve competing philosophies: retribution, 
vengeance, incapacitation, deterrence, and rehabilitation.

Retribution To use a 200-year-old defi nition once offered by classical scholar 
Cesare Beccaria, retribution is an effort “to make the punishment as analogous as 
possible to the nature of the crime.” In more modern terminology, retribution 
involves creating an equal or proportionate relationship between the offense and the 
punishment—an effort to ensure that an offender’s punishment is commensurate not 
only with the crime but also with his or her moral blameworthiness and prior 
criminal record. Rather than the biblical “eye for eye, tooth for tooth,” the philoso-
phy of retribution typically refl ects a desire for proportionality—a sentencing struc-
ture in which the most heinous offenders receive the harshest punishments and lesser 
criminals receive lesser punishments.5

Vengeance In contrast with retribution, vengeance is the desire to punish crim-
inals because society gains some measure of satisfaction from seeing or knowing that 
they are punished.6 This philosophy presents an ethical dilemma: should it be 
accepted as a valid rationale for punishment? The U.S. Supreme Court’s decision in 
Payne v. Tennessee7 suggests that it already has been. In Payne, decided in 1991, the 
Court held that at a capital sentencing proceeding, the Constitution does not forbid 

Eye for Eye

Saudia Arabia’s strict interpretation of Is-
lamic law calls for cutting off the hands and 
feet of thieves, and the beheading of mur-
derers, rapists, armed robbers, and drug 
traffi ckers. In some cases, victims can either 
demand retributive punishment or accept 
money compensation.

Following Islamic law, “an eye for an 
eye” punishment was imposed in Saudi Ara-
bia in August 2000. For the crime of disfi gur-
ing a compatriot by throwing acid in his 
face, a 37-year-old Egyptian man’s left eye 
was surgically removed in a local hospital. 
The offender was also fi ned $68,000 and or-
dered to serve an undisclosed prison term.

Source: Associated Press, August 14, 2000. ❚
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—exodus 21:23-24
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the admission of evidence or prosecutorial argument concerning the personal 
characteristics of the victim or the impact of the crime on the victim’s family. In 
other words, the decision permits victim impact evidence at sentencing hearings. 
Victim impact evidence is a statement of the harm suffered by the victim or the 
victim’s family as a result of the offender’s actions. As the late Chief Justice Rehnquist 
put it: “Victim impact evidence is simply another form or method of informing the 
sentencing authority about the harm caused by the crime in question.” One could 
reasonably argue that permitting the victim, or members of the victim’s family, to 
testify at sentencing as to the personal harm the offender has caused is tantamount 
to eliciting requests for vengeance from a sentencing judge or jury.

Incapacitation Incapacitation is simply the removal of dangerous persons from 
the community.8 Also referred to as the “restraint” or “isolation” philosophy, its goal 
is community protection rather than revenge. By removing the offender from society 
through execution, imprisonment, or exile (as is the case with the deportation of 
foreign nationals upon conviction of certain crimes), the community is protected 
from further criminal activity.
 As a punishment philosophy, incapacitation is problematic. If the goals are crime 
prevention and community protection, the sanctions would have to be quite severe 
to be effective. Regardless of the offense, execution is the only form of restraint that 
can guarantee the elimination of future offenses against the community. Prisoners 
serving sentences of life-without-parole escape from custody from time to time, and 
the crimes they commit in prison against institutional staff and other inmates can 
be considered “crimes against the community” in that prison personnel are clearly 
part of the community. And for that matter, inmates and their families are also 
members of the community. Temporary incarceration until the community can be 
reasonably assured the offender will no longer commit crimes also has unpredictable 
outcomes. In addition, there is an economic dimension. As the guiding principle of 
sentencing, incapacitation would require the construction of new prison facilities, 
combined with higher annual costs of supporting an expanded inmate population 
and increased expense for new custodial personnel.

Deterrence The most widely held justifi cation for punishment is reducing crime. 
Thus, as a sentencing philosophy, deterrence refers to the prevention of criminal 

A cellblock at the Twin Towers Correctional facility in downtown Los Angeles.
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acts by making examples of individuals convicted of crimes. Deterrence can be both 
general and specifi c. General deterrence seeks to discourage would-be offenders from 
committing crimes; specifi c deterrence is designed to prevent a particular convicted 
offender from engaging in future criminal acts.
 The notion of punishment as a deterrent is best illustrated in the words of an 
eighteenth-century judge who reportedly told a defendant at sentencing, “You are 
to be hanged not because you have stolen a sheep but in order that others may not 
steal sheep.”9 Belief in the effi cacy of deterrence, however, is mixed. Although 
research on general deterrence remains inconclusive, it is clear that some crimes and 
potential criminals are more easily deterred than others. In addition, a number of 
studies reinforce the notion that punishment deters crime and, in particular, that the 
certainty of punishment is more important than the severity of punishment in deter-
ring potential criminals.10 Nevertheless, more research is needed on the various indi-
vidual and social factors that may affect the relationship between certainty and sever-
ity of punishment on the one hand, and crime rates on the other. By contrast, the 
philosophy of specifi c deterrence does seem to have an impact on the behavior of 
many white-collar criminals and fi rst-time misdemeanor offenders whose arrest and 
conviction cause them embarrassment and public disgrace and threaten their careers 
and family life.
 General deterrence can be applied to similar populations for certain types of 
criminal activity. For example, when many jurisdictions made it a misdemeanor to 
patronize a prostitute, a U.S. Department of Justice employee commented as follows 
to the author:

Almost every weekend I’d go to downtown D.C., to Atlantic City, or Times Square and 
shack up with some sleazy hooker. . . . No more! That’s all I need, getting busted for 
sleeping with a whore. . . . So much for a career in Justice.

Rehabilitation From a humanistic point of view, the most appealing basis for 
sentencing and justifi cation for punishment is that future crimes can be prevented 
by changing the offender’s behavior. The rehabilitation philosophy rests on the 
premise that people who commit crimes have identifi able reasons for doing so and 
that these can be discovered, addressed, and altered. Its aim is to modify behavior 
and reintegrate the lawbreaker into the wider society as a productive citizen.
 The goal of rehabilitation has wide support, for in contrast with other sentencing 
philosophies, it takes a positive approach to eliminating offensive behavior. Proponents 
argue that, unlike deterrence or the temporary measures of isolation, rehabilitation is 
the only humanitarian mechanism for altering criminal careers.
 Yet the effi cacy of rehabilitation has been seriously questioned. Some suggest 
that since the causes of crime are not fully understood, efforts to change criminal 
behavior are of dubious value. Others maintain that since rehabilitative services are 
either minimal or nonexistent in many institutions and community-based programs, 
“correction” as such has only limited practical potential. Still a third group espouses 
a “nothing works” philosophy, arguing that rehabilitation has not demonstrated its 
ability to prevent or reduce crime.

Statutory Sentencing Structures

Regardless of the sentencing philosophy of the presiding judge, the actual sentence 
is infl uenced to some degree by the statutory alternatives in the penal codes, 
combined with the facilities and programs available in the correctional system. 
Thus, the competing objectives of retribution, vengeance, incapacitation, deter-
rence, and rehabilitation may be diluted to some degree, since the judicial sentenc-
ing responsibility must be carried out within the guidelines provided by legislative 
sentencing authority.
 Statutory sentencing guidelines, which have generally evolved over long periods 
and often refl ect the changing nature of legislative philosophy, appear in each state’s 
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after being accused of 

stealing a box of pampers
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Two Words That Lengthened 

a Sentence

Defendant Harold Coleman was facing 
35 years in prison after convictions of 
burglary, theft, and being a habitual crimi-
nal. However, following an outburst at his 
sentencing hearing—during which he 
called the presiding judge a “prick” and an 
“asshole”—another seven years were 
added to his sentence. The judge remarked 
that “he called me a few choice names that 
didn’t refl ect well on the judiciary, and you 
can’t let them get by with this.” Coleman’s 
attorney commented, “I don’t think it was 
worth the satisfaction my client got.”

Source: National Law Journal, September 3, 
1984, 11. ❚
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criminal code. No two state codes are quite alike—the punishments they designate 
for specifi c crimes vary, and the methods establishing the parameters for sentencing 
also differ. Moreover, some statutes give judges wide latitude in sentencing, while 
others do not. In some states—Tennessee, for example—the penal code designates 
the range of punishments for each specifi c crime. Other states, such as Idaho, follow 
the Tennessee model for some crimes but extend almost total discretion to the judge 
for others. And in other states, such as New York, crimes are fi rst classifi ed accord-
ing to their severity (for example, rape in the fi rst degree is a class B felony, while 
incest is a class E felony) and then are assigned punishments according to their 
felony or misdemeanor class.
 Although statutory guidelines provide a range of sentencing alternatives, in 
many instances judges also have discretion to deviate from the legislative norm, on 
the premise that sentences should be individualized. Conversely, there are situations 
in which sentencing discretion is taken away from the judge because of mandatory 
sentencing statutes (discussed later in the chapter).
 In a few jurisdictions, a judge’s authority and discretionary power to determine 
a sentence is delegated by statute to the jury—but only for certain types of crimes. 
Whatever theory of sanctions ultimately guides the sentencing of the defendant, and 
depending on the statutory requirements of the jurisdiction, the alternatives for the 
presiding judge include fi nes, probation or some other community-based program, 
imprisonment, or the death penalty.

Fines

Fines are imposed either in lieu of or in addition to incarceration or probation. They 
are the traditional means of dealing with most traffi c law violations and many mis-
demeanors, and the sentence “30 dollars or 30 days” is often heard in courtrooms 
across America. Fines can also be imposed for felonies, instead of or in addition to 
some other sentence. They can involve many thousands of dollars and sometimes 
twice the amount of the defendant’s gain from the commission of the crime.
 However, since Williams v. Illinois in 1970 and Tate v. Short the following year,11 
the use of fi nes has been curtailed. In Williams, the Supreme Court ruled that no 
jurisdiction could hold a person in jail or prison beyond the length of the maximum 
sentence merely to work off a fi ne that he or she is unable to pay—a practice that 
was allowed at that time in 47 states. In Tate, the Court held that the historic 
“30 dollars or 30 days” sentence was an unconstitutional denial of equal protection. 
The Court’s unanimous decision maintained that limiting punishment to a fi ne for 
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—judge hampton, after the 

report was released
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those who could pay, but expanding it to imprisonment for those who could not, was 
a violation of the Fourteenth Amendment. More recently, in Bearden v. Georgia,12 
decided in 1983, the Supreme Court ruled that a sentencing court cannot automati-
cally revoke a defendant’s probation solely because he or she could not pay a fi ne that 
was a condition of probation.
 In 1988, a criminal court in New York City initiated an experiment intended 
to make fi nes a more meaningful sentencing option. Judges adjusted fi nes to account 
for the fi nancial means of the offender as well as the seriousness of the crime. These 
fi nes were referred to as day fi nes because they were fi gured as multiples of the 
offender’s daily net income.13 On the basis of the New York experience, other juris-
dictions began similar programs of their own. Overall, day fi nes have been found 
to be positive sanctions, providing signifi cant deterrence and fostering offender 
accountability.14

Imprisonment

For convicted offenders who receive a prison sentence, there are numerous variations, 
some of which have elicited considerable controversy. Sentences can be termed inde-
terminate, determinate, defi nite, “fl at,” “fi xed,” indefi nite, intermittent, or mandatory, plus 
a host of other names, many of which have been confused and mislabeled. In prac-
tice, there are three major types: indeterminate, determinate, and defi nite.

Indeterminate Sentences The most common type of sentence is the inde-
terminate sentence, which has a fi xed minimum and a fi xed maximum term for 
incarceration, rather than a defi nite period. The actual amount of time served is 
determined by the paroling authority. Sentences of 1 to 5 years, 71/2 to 15 years, 
10 to 20 years, or 15 years to life are indeterminate.
 The philosophy behind the indeterminate sentence is based on a purely cor-
rectional model of punishment, the underlying premise being that the sentence 
should meet the needs of the defendant. After incarceration begins, the rehabilitation 
process is initiated, at least in theory, and the inmate should be confi ned until there 
is substantial evidence of “correction.” At that point, the paroling authority is respon-
sible for assessing the nature and extent of such rehabilitation and releasing the 
defendant if the evidence warrants it. Thus, the indeterminate sentence rests on the 
notion that length of imprisonment should be based on progress toward rehabilita-
tion. It makes the following assumptions (all of which are disputable and not widely 
held in correctional and criminological circles):

1. Criminals are personally or socially disturbed or disadvantaged, and therefore 
their commission of crime cannot be considered a free choice. If this is the case, 
then setting prison terms commensurate with the severity of the crime is not 
logical.

2. Indeterminate sentences allow “effective” treatment to rectify psychosocial prob-
lems, which are the root of crime.

3. Readiness for release varies with the individual and can be determined only 
when the inmate is in the institution, not before.15

 In its purest form, the indeterminate sentence would involve a term of one day 
to life, but this is rarely found in current statutes. It should also be noted that confu-
sion arises because some use the terms indefi nite and indeterminate interchangeably.
 In recent years, indeterminate sentencing has received considerable criticism. 
The following arguments have been made against this form of sentencing:

• Since the causes of crime and criminal behavior are not readily understood, they 
cannot be dealt with under the premise of indeterminate sentencing.

• Rehabilitation cannot occur within the prison setting, regardless of the nature 
of the sentencing.
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• The indeterminate sentence is used as an instrument of inmate control, put into 
practice through threats of disciplinary reports and, hence, extended sentences.

• Indeterminate sentences can vary by judge and by jurisdiction, resulting in unfair 
and disparate terms of imprisonment.

• An offender’s uncertainty as to how long his or her prison term may last can 
lead to frustration, violence, and riot.16

Determinate Sentences The concerns over indeterminate sentencing have 
generated considerable interest in the determinate sentence. Known also as the fl at, 
fi xed, or straight sentence, it has no set minimum or maximum but, rather, a fi xed 
period of time. The term of the determinate sentence is established by the legislature, 
thus removing the sentencing discretion of the judge. However, under determinate 
sentencing guidelines, the court’s discretion to choose either prison, probation, a fi ne, 
or some other alternative is not affected. Only the length of the sentence is taken 
away from judicial discretion, if the judge imposes imprisonment.
 In some instances, the determinate sentence can, in effect, become an indeter-
minate sentence. Under determinate sentencing statutes, inmates are still eligible for 
parole after a portion of their terms have been served. Thus, in a state where parole 
eligibility begins after half the term has expired, a determinate sentence of 10 years 
really ranges from a minimum of 5 years to a maximum of 10.

Defi nite Sentences The fi rst application of indeterminate sentencing policies 
in the United States appeared in 1924 at New York’s House of Refuge.17 Before 
then a regular feature of incarceration was the defi nite sentence—one having a fi xed 
period of time with no reduction by parole. This type of sentence fell out of favor, 
however, because those interested in rehabilitation found it to be too rigid and 
insensitive to defendants’ individual characteristics and needs.
 The diminished appeal of indeterminate sentences, combined with growing con-
cerns in the 1970s over street crime and the “coddling” of criminals, led to renewed 
interest in defi nite sentencing guidelines. In 1975, Maine became the fi rst state to 
abandon the indeterminate sentencing system. At the same time, it also abolished 
parole. Under its new “fl at” sentencing laws, terms of imprisonment are, in effect, 
defi nite sentences. Similarly, the “three strikes and you’re out” (or “in”) laws calling 
for life imprisonment without parole upon conviction for a third felony are a form 
of defi nite sentence (see Exhibit 13.1).

Other Sentencing Variations

In addition to the three basic types of sentences of imprisonment—indeterminate, 
determinate, and defi nite—a number of variations and adaptations have received 
attention in recent years.
 In New York and several other jurisdictions judges may impose a sentence of 
intermittent imprisonment. Under the New York statute, the intermittent sentence 
is a term to be served on certain days or periods of days specifi ed by the court.18 
For example, a defendant who pleaded guilty to the felonious possession of 
74 pounds of marijuana was sentenced to an intermittent term of 60 days, to be 
served on consecutive weekends, followed by fi ve years’ probation.19 This type of 
sanction is used in cases in which the nature of the offense warrants incarceration, 
but the defendant’s characteristics and habits suggest that full-time imprisonment 
would be inappropriate. It should be noted that a sentence of intermittent impris-
onment is revocable. That is, should the offender fail to report to the institution 
on the days specifi ed, he or she can be returned to court and resentenced to a 
more traditional term of imprisonment.
 A type of determinate sentence known as the mandatory sentence has been a 
subject of extensive discussion since the middle of the 1970s. Mandatory sentences limit 
judicial discretion; they are penal code provisions that require the judge to sentence 
individuals convicted of certain crimes to prison terms of a specifi ed length. Under these 
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statutes, which are intended to guarantee that recidivists, violent offenders, and other 
serious criminals face the strictness and certainty of punishment, neither probation nor 
other alternative sentences are permitted.
 As part of the nation’s “war on drugs,” a variation on the mandatory scheme 
that has appeared in many jurisdictions is the mandatory minimum sentence. 
Numerous states have mandatory minimum sentences of three years or fi ve years 
for possession of even small amounts of illegal drugs. But recent analyses have 
demonstrated that the mandatory sentences are not working well, for the follow-
ing reasons:

• They do not achieve certainty and predictability because offi cials sometimes 
circumvent them.

RESEARCH ON CRIME & JUSTICE EXHIBIT 13.1

The Use of the “Three-Strikes” and “Two-Strikes” Laws

Public concern over violent crime has always encouraged the pas-

sage of new laws mandating lengthy sentences for repeat felons. 

California’s well-known “Three Strikes and You’re Out” law, man-

dates that certain (or all) offenders convicted of three felonies face 

life in prison.

 In 1994, California voters approved what has been considered 

the most sweeping of the three-strikes laws, and the following list 

refl ects some of the felony crimes that qualify as “strikes” under 

California law:

1. Murder, voluntary manslaughter, or attempted murder.

2. Mayhem (the infl iction of serious bodily injury).

3. Rape, sodomy by force, or oral copulation by force.

4. Any felony punishable by death or life imprisonment.

5. Sexual abuse or lewd acts on a child.

6. Kidnapping.

7. Robbery with use of a deadly weapon.

8. Carjacking with use of a deadly weapon.

 Although the fi rst two “strikes” must fall under the above serious 

felony category, the crime that triggers the life sentence (the third 

“strike”) can be any felony. Furthermore, once an individual accrues a 

second “strike,” sentences are doubled, and these terms must be 

served in prison rather than on probation. In addition, earned “good 

time” is limited.

 Since its enactment, another 25 states and the federal govern-

ment have passed similar laws (but with modifi cations) to the Cali-

fornia legislation. Research indicates, however, that only Georgia 

and California have made much use of the statutes. Most jurisdic-

tions use the three-strikes idea sparingly because of concern with 

long-term incarceration costs. An additional issue has been the po-

tential for increases in the number of jury trials, because instead of 

plea bargaining, defendants facing a third conviction are almost cer-

tain to request a jury trial.

 What has been the California experience? Today, more than 42,000 

persons, or over one in four prisoners, are serving a double or 25-years-

to-life sentence under California’s three-strikes law. But although the 

law has been promoted as a way to prevent violent crime, interestingly, 

fewer than half of the second- and third-time strikers are serving time 

for crimes against people. More than 2,000 of the 7,300 prisoners 

sentenced to 25-years-to-life are locked up for burglary and theft.

 This very problem has been the subject of recent Supreme Court 

attention to some California three-strikes sentences that have been 

perceived by some opponents as “cruel and unusual punishment.” 

Both the cases of Ewing v. California, in which a parolee, Gary Ewing, 

was caught shoplifting three golf clubs, and the case of Lockyer v. 

Andrade, in which Leandro Andrade was caught stealing nine chil-

dren’s videos from two discount stores, questioned whether the sen-

tences these men received were disproportionate. Both cases were 

upheld fi ve-to-four by the Supreme Court. Ewing will be serving 25-

years-to-life under the three-strikes rule for stealing the three golf 

clubs, priced at $399 per club, and Andrade will spend 50-years-to-life 

in prison for stealing $150 worth of videotapes.

 Georgia has one-upped other states with a two-strikes law. Geor-

gia has enumerated what it calls the “seven deadly sins,” which in-

clude most of the offenses, listed above, that qualify for a strike in 

California. A fi rst conviction earns a minimum of 10 years without pa-

role; a second conviction earns life without parole.

 Advocates of the two-strikes and three-strikes enhanced sentenc-

ing claim that it is an effective deterrent that has reduced crime. The 

reality, however, is that the decline began three years before the law 

was passed and is due to such factors as a prospering economy, a 

decline in the population of young men, gun control laws, and the 

subsiding crack epidemic.

Sources: Scott Ehlers, Vincent Schiraldi, and Jason Ziedenberg, Still Striking Out: Ten 

Years of California’s Three Strikes (Washington, DC: Justice Policy Institute), March 2004; 
Craig Fischer, “Supreme Court Allows Penalties Under California 3-Strikes Law,” Correc-

tions Journal, March 7, 2003, 1,3; Margot Roosevelt, “Bizarre, Draconian and Dispropor-
tionate?” Time, November 11, 2002, 65–66; James Austin and John Irwin, It’s About 

Time: America’s Imprisonment Binge (Belmont, CA: Wadsworth, 2001); Mike Males, Dan 
Macallair, and Khaled Taqi-Eddin, “Striking Out: The Failure of California’s ‘Three Strikes 
and You’re Out’ Law,” Stanford Law and Policy Review, Fall 1999; Tomislav V. Kovandzic, 
John J. Sloan and Lynne M. Vilraitis, “Striking Out as Crime Reduction Policy,” Justice 

Quarterly 21 (June 2004): 207–239.
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• They are redundant with respect to proscribing probation for serious cases 
because such cases generally are sentenced to imprisonment anyway.

• They are arbitrary for minor cases.
• They may occasionally result in an unduly harsh punishment for a marginal 

offender.20

 Judges across the country have imposed unique variations in sentencing—not 
all of which include imprisonment—in an effort to “let the punishment fi t the 
crime.” For example:

• In Rogers, Arkansas, a woman who pleaded guilty to driving without strapping 
her three-year-old daughter into a safety seat was ordered to write the toddler’s 
obituary—even though the youngster is alive.21

• New York judge Joe B. Brown has become well known for his “maverick” sen-
tencing alternatives. For instance, he has “sentenced” fi rst-time nonviolent 
offenders to write a book report. In one case he sentenced a young man to stand 
in front of a gorilla cage for an hour and imagine what it would be like to be 
behind bars. He sentenced other fi rst-time nonviolent offenders to wash police 
cars or clear out fi elds of weeds. If an offender had not fi nished school, Judge 
Brown has demanded that he or she return to school to receive a diploma. The 
judge has also allowed burglary victims to visit the burglar’s home and take 
something of equal value while the burglar watched; the visits were unscheduled, 
so the burglar could not hide what was most valuable.22

• A judge in a Cincinnati suburb ordered a chronic drunk driver to move within 
walking distance of a liquor store so that he wouldn’t have to drive to get his 
alcohol. He was also sentenced to spend the fi rst week of each of the next fi ve 
years in jail.23

• After Peter Rollack of the Latin Kings street gang was convicted of eight mur-
ders for ordering several killings while detained in a North Carolina jail, a 
federal judge sentenced him to a life term. In addition, his prison contacts were 
to be limited to his attorney and family members, thus preventing him from 
ordering the deaths of anyone else.24

 Finally, sentencing statutes in Montana, California, Florida, Georgia, Louisiana 
and Texas permit judges to order “chemical castration” for repeat sex offenders. 

Maricopa County, Arizona, prison inmates participating in what is believed to be the nation’s 
fi rst female chain gang.
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Chemical castration involves injections of Depo-Provera, a drug that reduces testos-
terone levels, which in turn reduces the sex drive.25

Disparities in Sentencing

Sentencing disparities have long been a major problem in criminal justice processing. 
The basis of the diffi culty is threefold:

1. The structure of indeterminate sentencing guidelines.

2. The discretionary powers of sentencing judges.

3. The mechanics of plea bargaining.

 The statutory minimum and maximum terms of imprisonment combined with 
fi nes, probation, or other alternatives to incarceration create a number of sentencing 
possibilities for a specifi c crime. With judicial discretion in sentencing, sanctions can 
vary widely according to the jurisdiction, the community, and the punishment phi-
losophy of a particular judge. The dynamics of plea bargaining enable various defen-
dants accused of the same crime to be convicted and sentenced differently. These 
problems exist, moreover, both within an individual court and across jurisdictions.
 Consider, for example, the range of possible sentences for burglary in the fi rst 
degree (or its equivalent) in the following states:

Idaho: imprisonment for not less than 1 year nor more than 15 years, or 
probation.26

New York: imprisonment for not less than 3 years and not more than 25 years, 
or probation, or a fi ne.27

West Virginia: imprisonment for not less than 1 year nor more than 10 years, or 
probation (for a fi rst felony conviction).28

Delaware: 2 to 20 years’ imprisonment, or a suspended sentence, or probation, 
or a fi ne (payable in installments).29

Maryland: imprisonment for not more than 20 years, or probation.30

Alabama: imprisonment for not less than 10 years, or probation.31

Just within these few jurisdictions, the potential for disparate sentences is obvious. 
In Delaware, for example, the sentence imposed for fi rst-degree burglary can range 
from a fi ne to 20 years’ imprisonment. Minimum prison terms extend from a low 
of 1 year in Idaho to a high of 10 years in Alabama. And the maximum term allow-
able can range from 10 years (West Virginia), to 25 years (New York), to perhaps 
even life (Alabama).
 The consequences of disparities in sentencing can be signifi cant, not only for 
the convicted person but also for the court and correctional systems and the entire 
administration of justice. First, the wide variations in sentencing make a mockery 
of the principle of evenhanded administration of the criminal law, thus calling into 
question the very philosophy of justice in America. Second, disparities have a rebound 
effect on plea bargaining and court scheduling. On the one hand, defendants may 
opt for a negotiated plea rather than face trial before a judge who is known to be 
severe. On the other hand, substantial delays often result from the granting of con-
tinuances sought by defense attorneys who hope that numerous reschedulings will 
ultimately bring their case before a lenient judge. Known as “judge-shopping,” this 
practice is so widespread that at one time in the District of Columbia court of 
general sessions, giving a defendant the judge of his or her choice became part of 
the plea negotiation arrangements. Third, prisoners compare their sentences, and an 
inmate who believes that he or she received an unfair sentence or was a victim of 
judicial prejudice often becomes hostile, resistant to correctional treatment and dis-
cipline, and even prone to rioting. Fourth, the image of the courts and the justice 
process is even further tarnished. For an interesting perspective on the consequences 
of sentencing disparities, see Exhibit 13.2.

famous criminals
Theodore Bundy
To many, Theodore Bundy was the ultimate 

serial killer—31 murders in nine states. 

Young women were terrorized, raped, stran-

gled, and then raped again even after they 

died. Shortly before his death, Bundy was 

videotaped talking extensively about his life. 

When Bundy was fi nally executed in late 

January 1989, he received a raucous send-

off from Florida State University students. 

Presumably they were seeking retribution for 

the 1978 deaths of two sorority sisters, for 

whose brutal murders (along with that of a 

12-year-old Lake City, Florida, girl) he had 

been sentenced to die. Nearly 300 students 

arrived in cars bearing such slogans as 

“Thank God, It’s Fryday,” “Bundy BBQ,” and 

“Roast in Peace.” ❚

What’s one less person on the face of 
the earth, anyway?

—serial murderer ted bundy
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EXHIBIT 13.2 Victims & Justice

A Consequence of Sentencing Disparity?

One of the more celebrated cases of disparate sentencing practices 

involved the conviction of a 20-year-old youth on charges of conspiracy 

to commit a felony and assault with the intent to rob. The year was 

1924, and the youth, although AWOL from the U.S. Navy, had no prior 

criminal record. His codefendant, one Edgar Singleton, was a 31-year-

old former convict and umpire for a local baseball team.

 The two had collaborated to rob a grocery store in Mooresville, In-

diana, but the victim resisted, the attempt was thwarted, and both 

were quickly arrested.

 Fearing the strictness and certainty of punishment handed down at 

the county court in Martinsville, Indiana, Singleton obtained a change 

of venue, received a term of 2 to 10 years, and was paroled after less 

than 2 years. The youth, however, threw himself on the mercy of the 

local court but nevertheless received sentences of 2 to 14 years and 

10 to 20 years.

 Embittered by unequal justice and the inequitable sentence, the 

youth rebelled against his wards at the Indiana State Reformatory. He 

attempted to escape on three occasions, was charged with numerous 

disciplinary violations, and, as a result, was denied parole when fi rst 

eligible in 1929. Later that year, he was transferred to Indiana State 

Prison, where he met a score of experienced criminals who taught him 

the fi ne art of bank robbery.

 On May 22, 1933, just a few days before his thirtieth birthday, after 

having spent his entire young-adult life in prison, he was fi nally pa-

roled. On the basis of the tutelage provided by his inmate associates, 

he began a professional career in bank robbery. During the next 

13 months, he engineered a score of armed holdups at banks and 

stores across the Midwest. His efforts netted him many hundreds of 

thousands of dollars, but in the process he killed at least 15 people. On 

July 2, 1934, as a young man of only 31 years, he was shot to death 

by FBI agents as he exited a theater in Chicago, Illinois. His name was 

John Dillinger.

Sources: L. L. Edge, Run the Cat Roads (New York: Dembner, 1981); J. Edgar Hoover, 
Persons in Hiding (Boston: Little, Brown, 1938); Jay Robert Nash, Bloodletters and Bad-

men (New York: M. Evans, 1973); John Toland, The Dillinger Days (New York: Random 
House, 1963).

John Dillinger at age 21.

Sentencing Reform

There have been a number of strong criticisms of sentencing disparities. Decades 
ago, U.S. attorney general Robert H. Jackson commented:

It is obviously repugnant to one’s sense of justice that the judgment meted out to an offender 
should be dependent in large part on a purely fortuitous circumstance: namely, the person-
ality of the particular judge before whom the case happens to come for disposition.32

More recently, federal judge Marvin E. Frankel of the Southern District of New 
York commented:

The sentencing powers of the judges are, in short, so far unconfi ned that, except for 
frequently monstrous maximum limits, they are effectively subject to no law at all. Every-
one with the least training in law would be prompt to denounce a statute that merely 
said the penalty for crimes “shall be any term the judge sees fi t to impose.” A regime of 
such arbitrary fi at would be intolerable in a supposedly free society, to say nothing of 
being invalid under our due-process clause. But the fact is that we have accepted unthink-
ingly a criminal code creating in effect precisely that degree of unbridled power.33

 The criticisms of both Attorney General Jackson and Judge Frankel, as well as 
those of numerous others, are directed not only toward judicial discretion but also 
toward the penal statutes that make far-reaching discretion possible. Criminal laws 
that allow jurists to impose terms of “not more than” 5 years, or 10 years, or 30 years 
proclaim, in effect, that sentencing judges are answerable only to their conscience. 
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The measures that have been proposed or adopted in various jurisdictions to rem-
edy the problem of sentencing disparities remove that key phrase “not more than” 
from the penal laws, reducing judicial discretion. Mandatory sentencing statutes, 
with their stipulations of fi xed penalties, are in part the result of calls for better 
community protection, but they also clearly decrease the court’s discretion. Manda-
tory sentence statutes, however, are not a panacea for either crime control or sen-
tencing disparities, for they can easily increase prosecutorial discretion, court delays, 
and overcrowded prison conditions. In addition, they almost totally eliminate the 
rehabilitative goals of individualized justice.
 A less extreme model for eliminating the abuses of discretion is the presumptive 
fi xed sentence, now used in several jurisdictions. The objectives of presumptive sentenc-
ing are (1) to reduce disparities by limiting judicial discretion without totally eliminat-
ing it and (2) to increase community protection by imposing a sentence that the 
offender is required to serve. More stringent than the indeterminate sentence but less 
rigid than the determinate sentence, the presumptive fi xed sentence is a good com-
bination of the two. A state legislature sets minimum and maximum terms, with a 
limited range, for a particular crime. The judge imposes a fi xed determinate sentence 
within that range, basing the decision on mitigating circumstances and the offender’s 
characteristics. This sentencing scheme also eliminates the need for parole.34

 For example, a presumptive sentence for burglary in the fi rst degree might have 
a lower legislative limit of 3 years and an upper limit of 10, with a fi xed sentence of 
5 years as set by the judge. Through this model, imprisonment becomes mandatory, 
a defi ned range of terms is established by statute, and a degree of judicial discretion 
remains. At the same time, such disparity-producing guidelines as Delaware’s 2 to 20 
years’ imprisonment for the same crime, or Alabama’s imprisonment “for not less than” 
10 years, or other terms “as the judge sees fi t to impose” would be eliminated.
 Sentencing institutes, councils, and guidelines have also been introduced in the 
hope of infl uencing judicial discretion. Sentencing institutes, initiated at the federal 
level in 1958, are designed to generate interest in formulating policies and criteria 
for uniform sentencing procedures. Periodically convened in the form of one- and 
two-day workshops, they typically involve mock sentencing experiments followed by 
discussions of any observed disparities. Sentencing councils are also intended to reduce 
disparities. The council consists of three judges, who examine cases awaiting sentence 
and make recommendations to the sentencing judge. Sentencing guidelines are based 
on the actual sentencing behavior of judges. Statistical tables are constructed that 
refl ect the average sentences imposed by judges in a specifi c jurisdiction, broken 
down by the seriousness of the crime and the characteristics of the offender. These 
tables make it possible for a judge to know what sentences his or her peers have 
imposed in similar cases. Such tables are intended to curb disparities by basing 
discretion on the judges’ common experience.
 None of these approaches has been particularly effective, however.35 The insti-
tutes are poorly attended, the councils have been adopted only rarely, and the guide-
lines are cumbersome and have appeared only periodically in a few jurisdictions. The 
reason for the limited attendance and adoption is, for the most part, judicial oppo-
sition. Sentencing is the one area of court processing in which judges are in total 
command and can freely exercise their power and authority—capacities that they are 
not likely to give up easily. One judge expressed his opposition in this way: “To do 
away with judicial sentencing is to improperly delegate a responsibility that is right-
fully and inherently a part of the judiciary.”36

Federal Sentencing Guidelines In an attempt to reduce disparities at the 
federal level, in 1985 Congress created the Federal Sentencing Commission, a nine-
member committee whose task was to establish sentencing guidelines that would 
reduce judicial discretion and thereby ensure more equal punishments. After some 
two years of work, the new guidelines went into effect on November 1, 1987. They 
resulted in greater uniformity and at the same time tended to send more defendants 
to prison (although for shorter periods).

Disparate Sentencing

In a study of 41 New York judges from 
across the state, the judges were asked 
to review fi les on actual cases and then 
indicate the sentences they would 
impose.

In this case, an elderly man was 
robbed at gunpoint by a heroin addict. 
The defendant was convicted of fi rst-
degree robbery. He was unemployed, 
lived with his pregnant wife, and had a 
minor criminal record. Each bar in the 
fi gure represents one judge’s hypotheti-
cal sentence. (His actual sentence was 
0–5 years.) Source: The New York Times.
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 Although the new federal guidelines held out the promise of sentence reform, 
they were immediately attacked because of the way the U.S. Sentencing Commission 
had been formed. The commission was an independent body within the judicial 
branch of government, but it was argued that the act of writing the guidelines was 
essentially legislative. As such, this represented an unconstitutional delegation of 
authority by Congress and a violation of the separation-of-powers doctrine.
 The separation-of-powers doctrine is a major principle of American government 
whereby power is distributed among the three branches of government—legislative, 
executive, and judicial. The offi cials of each branch are selected by different procedures, 
have different terms of offi ce, and are independent of one another. The separation is 
not complete, however, in that each branch participates in the functions of the other 
through a system of checks and balances. Most important, the doctrine serves to ensure 
that the same person or group will not make the law, interpret it, and apply it.
 By early 1988, hundreds of federal judges had faced the question of the guidelines’ 
constitutionality. Slightly more than half had struck them down, for the most part on 
separation-of-powers grounds. It was at that point that the U.S. Supreme Court agreed 
to rule on the matter. In 1989, by an eight-to-one majority, the Court held that the 
creation of the Federal Sentencing Commission was neither an unconstitutional delega-
tion of legislative discretion nor a violation of the separation-of-powers doctrine.37

 However, in United States v. Booker,38 decided in 2004, the Supreme Court held 
that the use of the federal sentencing guidelines is no longer mandatory. Judges may 
still consult them, but they are no longer required to use them.

Truth in Sentencing

The amount of time offenders spend in prison is almost always shorter than the time 
they are sentenced to serve by the courts. This is the result of “good time” (time off 
for good behavior) and parole, combined with many correctional systems’ efforts to 
release prisoners early to relieve crowding. A recent Department of Justice study, for 
example, found that prisoners released in 1996 served on average 30 months in jail 
or prison—only 44 percent of their actual sentences.39 In response to this situation, 
a number of states have passed truth-in-sentencing laws that require offenders to 
serve a substantial portion of their sentences. Under these laws, parole eligibility and 
good-time credits are either eliminated or restricted, thus reducing the discrepancy 
between the sentence imposed and the actual time served.
 Although the fi rst truth-in-sentencing law was passed almost two decades ago, 
it was not until the second half of the 1990s that the movement was fully under way. 
By the close of the decade, 40 states and the District of Columbia had such laws in 
place, and most require inmates to spend 85 percent of their sentences in prison.

The Sentencing Process

Sentencing is generally a collective decision-making process that involves recom-
mendations by the prosecutor, the defense attorney, the judge, and sometimes the 
presentence investigator. In jurisdictions where sentence bargaining is part of the 
plea negotiation process, the judge almost invariably imposes what has been agreed 
on by the prosecution and the defense.
 In the federal system and the majority of state jurisdictions, a presentence 
investigation may be conducted prior to actual sentencing. This is undertaken by 
the court’s probation agency or presentence offi ce. The resulting report is a summary 
of the defendant’s present offense, previous criminal record, family situation, neigh-
borhood environment, school and educational history, employment record, physical 
and mental health, habits, associates, and group memberships. The report may also 
contain comments on the defendant’s remorse and recommendations for sentencing 
by the victim, the prosecutor, and the offi cer who conducted the investigation.
 Presentence reports vary in detail and length, depending on the resources and 
practices of the jurisdiction. Although presentence investigations are not mandatory ScienceCartoonsPlus.com. Reprinted by permission.
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Death cases are indeed different in kind 

from all other litigation. The penalty, 

once imposed, is irrevocable.

—justice john paul stevens

in all jurisdictions, it is generally agreed that their value goes well beyond their use 
in determining appropriate sentences. For example:

• They aid probation and parole offi cers in their supervision of offenders.
• They aid correctional personnel in their classifi cation, treatment, and release 

programs.
• They give parole boards useful information for release decision-making.

 After the presentence report has been submitted to the judge, a sentencing 
hearing is held. In common law, and in most jurisdictions, a convicted offender 
has the right to address the court personally prior to the imposition of sentence. 
Known as allocution, this practice is available so that the court can identify the 
defendant as the person judged guilty and the defendant can be given the oppor-
tunity to plead for mercy or a pardon, move for an arrest of judgment, or indicate 
why judgment ought not be pronounced. The specifi c matters that a defendant 
might discuss at the allocution are limited and would not include attempts to 
reopen the question of guilt. Rather, among the claims that have been included in 
allocutions are that the defendant is not the person against whom there was a 
fi nding of guilt and, in the case of a woman, that the punishment should be 
adjusted or deferred because of a possible pregnancy (especially in the case of a 
death sentence).
 Allocution is required under Rule 32(a) of the Federal Rules of Criminal Pro-
cedure. However, the failure of a federal judge to allow a defendant to address the 
court is not considered an error of constitutional dimension.40 Such a denial might 
result only in a remanding of the case for resentencing. Allocution only rarely pro-
duces a deferral of punishment.
 The presiding judge then imposes the sentence. As noted earlier, the most 
typical sanctions include fi nes, imprisonment, probation, some combination thereof, 
or death. In cases in which the defendant receives multiple sentences for several 
crimes, the judge may order that terms of imprisonment be served concurrently or 
consecutively. Concurrent sentences are served simultaneously. For example, if the 
defendant is convicted of both burglary and assault and is given two terms of fi ve 
years’ imprisonment to be served concurrently, both terms are satisfi ed after fi ve 
years. Consecutive sentences are successive—one after another.
 As noted earlier in the discussions of bail and pretrial detention, it often happens 
that a defendant comes before a judge for sentencing after having already spent weeks, 
months, and sometimes even years in a local jail or detention facility awaiting trial. 
This period of detention, referred to as “jail time,” is generally deducted from the 
length of the prison sentence. When the conviction is for a misdemeanor or minor 
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felony and the period of pretrial detention closely matches the probable term of 
imprisonment, the judge may impose a sentence of “time served.” That is, the accu-
mulated jail time represents the sentence, and the defendant is released. When the 
jail time spent awaiting trial is not counted as part of the fi nal sentence, it is com-
monly referred to as “dead time.”

The Death Penalty
For most of the nation’s history, the death penalty was used as a punishment for 
crime, with little thought given to its legitimacy or justifi cation. It was simply 
accepted as an effi cient mechanism for dealing with criminal offenders. When the 
framers of the Constitution created the Eighth Amendment ban against cruel and 
unusual punishment, the death penalty itself apparently was not an issue. From the 
earliest days of the colonial period, capital punishment was considered neither cruel 
nor unusual. Under the criminal codes for the New Haven colony enacted in 1642 
and 1650, for example, a total of 11 offenses—some of which do not even appear 
as misdemeanors in contemporary statutes—called for the death sentence:

 1. If any person within this Government shall by direct, express, impious or presump-
tuous ways, deny the true God and His attributes, he shall be put to death.

 2. If any person shall commit any willful and premeditated murder he shall be put 
to death.

 3. If any person slayeth another with a sword or dagger who hath no weapon to 
defend himself; he shall be put to death.

 4. If any man shall slay, or cause another to be slain by lying in wait privily for 
him or by poisoning or any other such wicked conspiracy; he shall be put to 
death. . . .

 5. If any man or woman shall lie with any beast or brute creature by carnal copu-
lation they shall be put to death, and the beast shall be burned.

 6. If any man lieth with mankind as he lieth with a woman, they shall be put to 
death, unless the one party were forced or be under fourteen years of age, in 
which case he shall be punished at the discretion of the Court of Assizes.

 7. If any person forcibly stealeth or carrieth away any mankind; he shall be put to 
death.

 8. If any man bear false witness maliciously and on purpose to take away a man’s 
life, he shall be put to death.

 9. If any man shall traitorously deny his Majesty’s right and titles to his Crowns and 
Dominions, or shall raise armies to resist his authority, he shall be put to death.

10. If any man shall treacherously conspire or publicly attempt to invade or sur-
prise any town or towns, fort or forts, within this Government, he shall be 
put to death.

11. If any child or children, above sixteen years of age, and of suffi cient understand-
ing, shall smite their natural father or mother, unless thereunto provoked and 
forced for their self-protection from death or maiming, at the complaint of said 
father and mother, and not otherwise, there being suffi cient witnesses thereof, 
that child or those children so offending shall be put to death.41

 Within such a context, execution upon conviction for numerous crimes was 
indeed quite usual. The defi nition of what was cruel punishment similarly eluded 
rigid guidelines. Consider, for example, the punishment for treason under the 
English common law—the very sanction that the leaders of the American Revolu-
tion risked by signing the Declaration of Independence:

That you and each of you, be taken to the place from whence you came, and from 
thence be drawn on a hurdle to the place of execution where you shall be hanged by 
the neck not till you are dead; that you be severally taken down, while yet alive, and 

Harvesting Body Parts 

from Death Row Prisoners

According to published reports, China 
allegedly harvests the organs of executed 
prisoners without prior consent to use in 
transplants. “Medical tourists” from the 
West and Far East, as well as a growing 
number of Chinese Americans, travel to 
China, where $10,000 can buy an ailing pa-
tient a new kidney or liver. Prisoners are re-
portedly matched with potential recipients, 
their sentences are delayed, and they are 
executed to order once the patient has ar-
rived and is ready for the operation. Execu-
tions, which some estimates place at 8,000 
each year, are typically carried out by a le-
thal injection, a method that leaves all of the 
vital organs intact. The lethal injections are 
carried out in a “Death Car”—a mobile exe-
cution unit. It is believed that there are at 
least 40 such vehicles. Critics of China’s 
death penalty procedures claim that the use 
of mobile execution units facilitates the ille-
gal trade in prisoners’ organs. The govern-
ment reportedly profi ts handsomely from 
this black market scheme, but the offi cial 
stance is that the program does not exist.

What do you think about using body 
parts from death row inmates for transplant 
operations? ❚

Typical police van in China, similar to 
ones used in China as mobile execution 
chambers.
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your bowels be taken out and burned before your faces—that your heads be then cut 
off, and your bodies cut into four quarters, to be at the king’s disposal. And God have 
mercy on your souls.42

 What the framers of the Constitution probably had in mind when they spoke 
of “cruel and unusual” punishments were the many more grisly forms of execution 
that have periodically appeared throughout human history. Through the ages crim-
inals have been burned at the stake, crucifi ed, boiled in fl aming oil, impaled, and 
fl ayed, to name only a few. Or take the case of Mithridates of ancient Persia:

He was encased in a coffi n-like box, from which his head, hands, and feet protruded, 
through holes made for that purpose; he was fed with milk and honey, which he was 
forced to take, and his face was smeared with the same mixture; he was exposed to the 
sun, and in this state he remained for seventeen days, until he had been devoured alive 
by insects and vermin, which swarmed about him and bred within him.43

The Death Sentence, 1864–1967

On January 20, 1864, William Barnet and Sandy Kavanagh were executed in the 
Vermont State Prison for the crime of murder. During the next 100 or so years, 
through 1967, a total of 5,707 state-imposed death sentences were carried out across 
the country.44 Few of these executions (less than 1 percent) occurred before 1890, 
but after that the number began to grow rapidly. The imposition of the death pen-
alty reached its peak during the 1930s, with more than 1,500 executions during that 
decade alone. The numbers then began to decline, from 1,174 during the 1940s to 
fewer than 200 by the 1960s.
 This extensive use of the death penalty is explained, at least in part, by the num-
ber of states with capital statutes in their penal codes and the proportion of offenses 
punishable by death. In 1961, for example, of 54 jurisdictions (including the 50 states, 
the District of Columbia, Puerto Rico, and the federal civil and military authority), 
48 carried capital statutes—for homicide in 47 jurisdictions; for kidnapping in 37; for 
treason in 25; for rape in 20; for carnal knowledge in 16; for robbery in 10; for perjury 
(in a capital case) in 9; for bombing in 7; for assault (by a life-term prisoner) in 5; for 
train robbery, burglary, or arson in 4; for train wrecking in 3; and for espionage in 2.45 
In addition, 19 jurisdictions carried a variety of special statutes whereby the death 
sentence could be imposed for such offenses as aiding a suicide or forcing a woman 
to marry (in Arkansas), performing an abortion or advising abortion to a woman (in 
Georgia), lynching (in Kentucky), attempt or conspiracy to assault a chief of state (in 
New Jersey), use of a machine gun in a crime of violence (in Virginia), and child 
stealing (in Wyoming). In addition, the death penalty was the mandatory sentence for 
some offenses (typically homicide and treason) in 27 jurisdictions.
 Statutes calling for the death penalty varied widely during these years. In the 
District of Columbia, Connecticut, Delaware, Massachusetts, and New Hampshire, 
for example, capital punishment could be imposed only in the case of murder. In 
Rhode Island the death penalty was restricted even further, being limited to the 
crime of murder committed by a prisoner serving a life sentence. In contrast, there 
were 22 capital statutes in the federal criminal codes and a dozen or more in the 
states of Alabama and Arkansas.

Capital Punishment and Discrimination

In 1967, the President’s Commission on Law Enforcement and Administration of 
Justice commented that the death penalty “is most frequently imposed and carried 
out on the poor, the Negro, and the members of unpopular groups.”46 This observa-
tion was no surprise to those who had watched closely the pattern of capital punish-
ment over the years. Nor was it a surprise to many African Americans, especially in 
the South. In Virginia during the 1830s, for example, there were 5 capital crimes 
for whites but at least 70 for blacks.47 In 1848, the Virginia legislature required the 

Executions Under State Authority, 

1850s–1960s

 Number Percent

 of  of

Decade Executions Total

1850s–1860s 12 0.2

1870s 18 0.3

1880s 26 0.5

1890s 154 2.7

1900s 275 4.8

1910s 625 11.0

1920s 1,030 18.0

1930s 1,520 26.6

1940s 1,174 20.6

1950s 682 12.0

1960s 191 3.3

Total 5,707 100.0
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death penalty for any offense committed by a black for which three or more years’ 
imprisonment might be imposed as punishment for a white.48 Pursuant to the South 
Carolina Black Codes in 1825, burning at the stake was permitted and even carried 
out—a punishment that had originally been used to execute heretics in medieval 
Europe.49 And from 1882 through 1903 at least 1,985 African Americans were 
hanged or burned alive by the Ku Klux Klan and other southern lynch mobs—often 
when there was no offense at all or the mere suspicion of one (see Exhibit 13.3).
 Even the most superfi cial analysis of executions under civil authority reveals a clear 
overrepresentation of blacks. In 1965, for example, sociologist Marvin E. Wolfgang 

EXHIBIT 13.3 historical perspecti ves on criminal justice
Squire Birch, Judge Lynch, and the American “Necktie Party”

In both history and folklore, “lynch law” was primarily an American 

custom. It was the practice of summary judgment and punishment for 

real or alleged crimes without due process of law, and it seems to 

have begun in the South Carolina backcountry about a decade before 

the Revolutionary War.

 Well into the nineteenth century, lynch law generally meant the in-

fl iction of corporal punishment. In its most common form, the accused 

received 39 lashes with a birch rod, a whip, a hickory twig, or any read-

ily available instrument. The man who laid on the lash became known 

as “Squire Birch,” and his tribunal was established under a tree in an 

open meadow or nearby woods. By the middle of the nineteenth cen-

tury, however, lynch law had come to be synonymous with killing—

usually by hanging—as a frontier approach to law and order.

 The origins of the infamous “Judge Lynch” have been obscured to 

some degree by legend makers, for a journey through American history 

and folklore points to several confl icting fables. The court of Judge 

Lynch is reputed to have derived its name from James Lynch Fitz Ste-

phen, a sixteenth-century Irishman who, while engaged as the warden 

of Galway Jail, was alleged to have hanged his own son for murder. It 

has also been attributed to a Virginia farmer named Joseph Lynch, 

who was reported to have executed numerous blacks with reckless 

abandon during the 1780s.

 Upon closer analysis, however, history has documented that there 

was indeed a Judge Lynch and an act of the Virginia legislature known 

as Lynch’s Law. The real Judge Lynch, who was to give his name to a 

form of jurisprudence that he never practiced and would never have 

tolerated, was the confi rmed Quaker Charles Lynch, born in Bedford 

County, Virginia, in 1736 where the city of Lynchburg now stands. Dur-

ing the Revolutionary War, he was a colonel in the Virginia militia and 

served as a local judge to deal with the gangs of rustlers that were 

selling stolen horses to the local militia.

 That was the real Judge Lynch. In the years that followed, how-

ever, the legendary Judge Lynch emerged in a sordid American saga. 

He took over the bench fi lled by Squire Birch, placing the law in his 

own hands with promptness and certitude. He gave birth to lynch mob 

violence, and it is estimated that through January 1938, “lynch law” 

took the lives of no less than 5,000 victims.

 Lynching was practiced most predominantly in the South, with 

blacks the primary targets. From 1882 through 1903, more than 2,000 

A sheriff on horseback fi nds a stagecoach robber, apparently executed 

by one of his victims, hanging by the neck from a tree in Boulder, 

Colorado.

African Americans were either hanged or burned alive—in many in-

stances where there was neither an offense nor even the suspicion of 

one. In the West, the so-called “necktie party” was often gathered for 

the summary disposal of murderers, robbers, horse thieves, rustlers, 

and sometimes sheep herders and squatters.

 Lynch law executions reached their high point during the early 

1890s, with a peak of 235 victims in 1892. With the onset of the twen-

tieth century, lynching declined rapidly, but it persisted to some extent 

in the South and was still directed against blacks. During the 1930s, the 

number of known lynchings averaged as few as 15 per year, but almost 

90 percent of those victimized were southern blacks.

Sources: James Elbert Cutler, Lynch-Law (New York: Longman, 1905); Frank Shay, Judge 

Lynch: His First Hundred Years (New York: McKay, 1938); Hugh Davis Graham and Ted 
Robert Gurr (eds.), Violence in America (Beverly Hills, CA: Sage Publications, 1979).
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and law professor Anthony Amsterdam began a study to determine the relationship 
between ethnicity and sentencing for rape in 11 southern and border states where rape 
was a capital offense. Their fi ndings supported the notion that blacks were treated with 
undue severity:

Among the 823 blacks convicted of rape, 110, or 13 percent, were sentenced to death; 
among the 442 whites convicted of rape, only 9, or 2 percent, were sentenced to death. 
The statistical probability that such a disproportionate number of blacks could be sentenced to 
death by chance alone is less than one out of a thousand.50

 From 1930 through 1967, there were 3,859 prisoners executed under civil 
authority in the United States. When these cases are studied, it becomes even more 
evident that capital punishment was used in a discriminatory fashion. In this period, 
some 55 percent of those executed for all crimes were either black or members of 
some other minority group. Of the 455 people executed for rape alone, 90 percent 
were nonwhite.

Cruel and Unusual Punishment

Historically, the Supreme Court’s position on the death penalty has been grounded 
in the broader issue of “cruel and unusual” punishment as prohibited by the Eighth 
Amendment. It is likely that the framers of the Constitution intended to outlaw 
punishments that were outside both the mainstream of penalties typically imposed 
in the new nation and the moral judgments of the people. Thus, the purpose of the 
amendment may have been to prevent return to use of the screw and the rack, rather 
than to outlaw any sanctions that were in common use at the time. But this can be 
viewed only as conjecture, for the Supreme Court itself, for more than a century, 
offered little interpretation of the nature and scope of the ban.
 The notion that punishment could be cruel and unusual was argued by three 
justices in 1892. The case was O’Neil v. Vermont,51 in which the petitioner stood to 
serve 19,915 days (almost 55 years) in jail for 307 separate illegal sales of liquor. 
The Court found that since the Eighth Amendment did not limit the states, no 
federal question was involved, and the sentence imposed by the Vermont court was 
upheld. However, in a strong dissenting opinion, Justice Stephen J. Field argued that 
punishment would necessarily be cruel and unusual when it did not fi t the crime to 
which it was attached.
 After O’Neil, the issue remained dormant for almost two decades until 
Weems v. United States,52 decided in 1910. The case was signifi cant for the Eighth 
Amendment ban, for in its ruling the Court struck down a sentence involving a 
heavy fi ne, 15 years at hard labor, the wearing of chains, the lifelong loss of certain 
rights, plus several other sanctions—all for the offense of making false entries in 
offi cial records. The Supreme Court found the sentence disproportionate to the 
offense; thus, Weems was the fi rst case in which the Court invalidated a criminal 
punishment on Eighth Amendment grounds.
 By 1958, the Court had agreed that the constitutional prohibition could have 
no fi xed and unchanging meaning. Rather, any challenges brought to the Court must 
necessarily be viewed in terms of “evolving standards of decency.”53

The Death Penalty and the Supreme Court

On the issue of capital punishment per se, the Supreme Court’s interpretation of the 
Eighth Amendment has remained fl exible. As to the method of execution, the Court 
offered some preliminary guidelines more than a century ago. In Wilkerson v. Utah,54 
decided in 1878, the justices agreed that public shooting was neither cruel nor unusual. 
At the same time, however, it noted that the Eighth Amendment would oppose such 
punishments as drawing and quartering, burning alive, and other punishments of tortur-
ous death. In re Kemmler,55 decided in 1890, held that death by electrocution refl ected 
humane legal intentions and hence did not offend the Eighth Amendment.

Judicial Candor or Discrimination? 

A Frontier Judge Imposes Death

“Jose Manuel Miguel Xavier Gonzales, in a 
few short weeks it will be spring. The snows 
of winter will fl ee away. The ice will vanish. 
And the air will become soft and balmy. In 
short, Jose Manuel Miguel Xavier Gonzales, 
the annual miracle of the years will awaken 
and come to pass, but you won’t be there.

“The rivulet will run its soaring course to 
the sea. The timid desert fl owers will put 
forth their tender shoots. The glorious valleys 
of this imperial domain will blossom as the 
rose. Still, you won’t be here to see.

“From every tree top some wild woods 
songster will carol his mating song. Butter-
fl ies will sport in the sunshine. The busy bee 
will hum happily as it pursues its accus-
tomed vocation. The gentle breeze will 
tease the tissels of the wild grasses, and all 
nature, Jose Manuel Miguel Xavier Gonza-
les, will be glad but you. You won’t be here 
to enjoy it because I command the sheriff or 
some other offi cers of the county to lead 
you out to some remote spot, swing you by 
the neck from a knotting bough of some 
sturdy oak, and let you hang until you are 
dead.

“And then, Jose Manuel Miguel Xavier 
Gonzales, I further command that such offi -
cer or offi cers retire quickly from your dan-
gling corpse, that vultures may descend 
from the heavens upon your fi lthy body until 
nothing shall remain but bare, bleached 
bones of a cold-bolded, copper-colored, 
blood-thirsty, throat-cutting, chili-eating, 
sheep-herding, murdering son-of-a-bitch.”

Source: From the judge’s decision in United States v. 
Gonzales (1881), United States District Court, New 
Mexico Territory Sessions. ❚
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 After Kemmler, the Court remained essentially silent on the constitutionality of 
capital punishment for almost eight decades. In Trop v. Dulles,56 decided in 1958, 
the Court held that expatriation was a cruel and unusual punishment but noted that 
this holding did not necessarily apply to the death penalty.
 Meanwhile, throughout the 1950s and well into the 1960s the National Asso-
ciation for the Advancement of Colored People (NAACP) Legal Defense and Edu-
cation Fund combined its efforts with those of the American Civil Liberties Union 
(ACLU) to wage an all-out legal attack on capital punishment. The two organiza-
tions came to the aid of many prisoners who had been sentenced to death. Briefs 
were prepared, appeals fi led, and data on the use of the death penalty for black 
offenders collected. And the courts showed increasing willingness to review capital 
cases and to reverse lower court decisions, with the result that many state authorities 
became reluctant to schedule and perform executions.
 In 1963, Justice Arthur J. Goldberg suggested that capital punishment may be 
a per se violation of the Eighth Amendment. Although he was not speaking for the 
majority of the justices at the time, his statement, combined with mounting pressure 
for a decision on the constitutionality of the death penalty, served to advance the 
NAACP-ACLU effort. The penalty was ultimately challenged on a variety of legal 
grounds, and on June 3, 1967, the impending execution of more than 500 con-
demned prisoners throughout the country came to a halt while courts and governors 
waited to see what the Supreme Court would decide.

Witherspoon v. Illinois The Supreme Court’s decision in 1968 in Witherspoon v. 
Illinois57 was the fi rst indication that the death penalty might be in trouble. An Illinois 
court had permitted a verdict of guilty and a sentence of death to be handed down 
by a jury from which the state had systematically excluded all prospective jurors who 
had any scruples against capital punishment. The Court upheld Witherspoon’s chal-
lenge, ruling that the “death-qualifi ed jury” was indeed unconstitutional. Coming at 
almost the same time was the Court’s decision in United States v. Jackson,58 which 

The fi rst execution by electrocution took place at 
Auburn Prison, Auburn, New York on August 6, 
1890. The prisoner, William Kemmler, was 
executed for murder.

The infamous electric chair, also referred 
to in underworld lingo as the “hot seat,” 
“hot chair,” “hot-shot,” “Old Sparky” 
(in Florida), “Gruesome Gertie” (in 
Louisiana), or simply the “chair.”
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invalidated the death penalty provisions of the Federal Kidnapping Act (better known 
as the Lindbergh Law).

McGautha v. California Witherspoon had not been a total victory for those 
opposed to capital punishment. They remained fi rmly optimistic, however, and the 
moratorium on executions continued as other challenges were prepared for Supreme 
Court review. The abolition movement eagerly awaited the ruling in McGautha v. 
California,59 which argued that leaving the choice between life imprisonment or death 
to the total discretion of a jury was a violation of the due process clause of the Four-
teenth Amendment. The case was decided in 1971, and the Court held as follows:

In light of history, experience, and the present limitations of human knowledge, we fi nd it 
quite impossible to say that committing to the untrammeled discretion of the jury the power 
to pronounce life or death in capital cases is offensive to anything in the Constitution.

 McGautha seemed to be a fatal blow to the movement dedicated to the abolition 
of capital punishment, and it was widely viewed as the Supreme Court’s fi nal word 
on the death penalty. With no new cases pending before the Court on the issue, and 
with jury discretion in imposing the death sentence fi rmly guaranteed, it appeared 
unlikely that any argument based on the Eighth Amendment could prevail. However, 
as the states began preparations for executing the more than 600 prisoners who had 
accumulated on death row, the Court suddenly announced that it would hear a group 
of cases involving the Eighth Amendment ban on cruel and unusual punishment.

Furman v. Georgia In the fall of 1971, Furman v. Georgia, Jackson v. Georgia, 
and Branch v. Texas were brought before the Court on the ground that the death 
sentences ordered were “cruel and unusual” because of the arbitrary and discrimi-
natory manner in which such sanctions had been imposed in the past for the 
crimes of murder and rape. The leading case was Furman v. Georgia.60 William 
Furman had received the death sentence for a murder that had occurred during 
the course of a burglary attempt. The decision as to whether Furman’s sentence 
should be life or death had been left to the jury, and his conviction and sentence 
had been affi rmed by all of the Georgia courts.
 The Supreme Court’s June 29, 1972, decision was complex. It was announced 
in a nine-opinion per curium (unsigned) statement that summarized the narrow argu-
ment of the fi ve justices in the majority. In addition, each of the nine justices issued 
a separate concurring or dissenting opinion. Only Justices Brennan and Marshall 
were willing to hold that capital punishment was unconstitutional per se. Justices 
Douglas, Stewart, and White adopted a more narrow view, arguing that the state 
statutes in question were unconstitutional because they offered judges and juries no 
standards or guidelines to consider in deciding between life and death. As Justice 
Stewart put it, the result was that the punishment of death was tantamount to being 
“struck by lightning.” In other words, all state and federal death penalty statutes were 
deemed to be too arbitrary, capricious, and discriminatory to withstand Eighth 
Amendment scrutiny. The position taken by Justices Douglas, Stewart, and White 
represented the common ground of agreement with Justices Brennan and Marshall, 
thus producing a fi ve-justice majority.
 The four dissenting justices were Burger, Blackmun, Powell, and Rehnquist—all 
appointed to the Court by President Richard Nixon. All four dissenting opinions 
emphasized the view that in a democracy, issues such as capital punishment should 
be decided by the legislative branch of government—the people’s representatives—
and not by the courts. Chief Justice Burger also accused the justices in the majority 
of “overruling McGautha in the guise of an Eighth Amendment adjudication.” He 
also asked rhetorically whether those in the majority would be willing to sanction 
mandatory death penalty laws on the ground that such laws would eliminate the 
harmful effects of excessive jury discretion. Although the chief justice may have 
scored some debating points, the effect of Furman was to invalidate every death 
penalty statute in the United States.

The Lindbergh Law

On June 17, 1932, Congress passed the 
Lindbergh Law, making kidnapping across 
state lines a federal felony. This act pitted 
the U.S. Government directly against the 
virulent “snatch” racket for the fi rst time. 
Within two years, the Justice Department’s 
Bureau of Investigation (which became the 
FBI the following year) had acted in 31 kid-
napping cases and returned alive all but one 
victim. Of the 74 “snatchers” whom federal 
agents had helped to catch and convict, 2 
had been sentenced to death, 16 had been 
condemned to life imprisonment, and the 
rest were given an aggregate of 1,186 years 
in prison. Two kidnappers committed sui-
cide, and two were lynched. ❚

The death penalty is the fi nal resort to 
truly evil crime.

—texas correctional officer

Whatever can be said about the death 
penalty, it cannot be said that it causes 
otherwise unavoidable death.

—ernest van den haag, 

death penalty advocate
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 Where the Court had rejected a Fourteenth Amendment due process challenge 
to jury imposition of the death sentence in McGautha, it upheld an Eighth Amend-
ment argument in Furman. The Furman decision was neither a statement against 
capital punishment nor an argument against a jury’s authority to decide on the death 
sentence. Rather, it was an attack on state statutes that allowed a jury to fi nd an 
accused person guilty and then, in the absence of any guidance or direction, decide 
whether that person should live or die.

Gregg v. Georgia By effectively invalidating all existing state death penalty stat-
utes, Furman removed more than 600 persons from death row. At the same time, 
however, the Furman decision provided two avenues by which states could enact new 
capital punishment laws. First, states could establish a two-stage procedure consist-
ing of a trial at which the question of culpability could be determined, followed by 
an additional proceeding for those found guilty, during which evidence might be 
presented to make the death penalty decision better informed and more procedurally 
sound. Second, states could remove discretion from the jury by making death the 
mandatory punishment for certain crimes.
 In the wake of Furman, 35 states passed new capital punishment statutes. Ten 
chose the mandatory route, while 25 selected the two-stage procedure. By 1976, 
both approaches were brought before the Supreme Court.
 The issue in Gregg v. Georgia was Georgia’s new bifurcated trial structure.61 
Following a conviction of guilt in fi rst-degree murder cases, the nature of punishment 
was decided in a separate proceeding. The Georgia statute required the judge or jury 
to consider any aggravating or mitigating circumstances, including presence of the 
following conditions:

• The defendant had a prior conviction for a capital felony or a substantial history 
of serious assaultive criminal convictions.

• The murder was committed during the course of a rape, an armed robbery, a 
kidnapping, a burglary, or arson.

• The defendant created a grave risk of death to more than one person.
• The defendant killed for profi t.
• The victim was a judicial offi cer or a prosecutor killed during or because of the 

exercise of offi cial duty.
• The victim was a police offi cer, correctional employee, or fi refi ghter who was 

engaged in the performance of his or her duties.
• The defendant directed another person to kill as his or her agent.
• The murder was committed in a wantonly vile, horrible, or inhumane manner 

because it involved torture, depravity of mind, or aggravated battery.
• The defendant was a prison escapee.
• The murder was committed in an attempt to avoid arrest.62

By a seven-to-two majority, the decision in Gregg upheld the Georgia law, reason-
ing as follows:

The new Georgia sentencing procedures, by contrast, focus the jury’s attention on the 
particularized nature of the crime and the particularized nature of the individual defen-
dant. While the jury is permitted to consider any aggravating or mitigating circum-
stances, it must fi nd and identify at least one statutory aggravating factor before it may 
impose a penalty of death. In this way is the jury’s discretion channeled. No longer can 
a jury wantonly and freakishly impose the death sentence; it is always circumscribed by 
the legislative guidelines.

 In two companion cases the Court upheld similar procedures adopted by Flor-
ida and Texas (and presumably 22 additional states), thus declaring capital punish-
ment laws constitutional as long as they gave judges and juries clear and fair criteria 
for deciding whether to sentence an offender to death.63 However, in Woodson v. 
North Carolina,64 which was decided on the same day, the Court struck down state 
laws that made death the mandatory penalty for fi rst-degree murder. The Court’s 

Have you noticed that right-to-life peo-
ple are in favor of capital punishment?

—gore vidal

The death penalty is a fact of life, if that 
isn’t an oxymoron.

—gara lamarche of the aclu
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position was that mandatory death penalty statutes “simply papered over the problem 
of unguided and unchecked jury discretion” and failed to allow for differences in 
individual defendants and crimes.

Developments After Gregg During the years after Gregg, the Supreme 
Court continued in its refusal to hold that the death penalty per se constitutes 
cruel and unusual punishment. However, in a series of rulings from 1977 through 
1980, the Court did place limitations on the imposition of capital sentences. In 
Coker v. Georgia,65 decided in 1977, the Court held that the death sentence could 
not be imposed for rape because such punishment was grossly disproportionate to 
the injury caused the victim. Without expressly stating so, it strongly implied that 
a death sentence was inappropriate except as punishment for murder. In Coker, 
however, the victim was a 16-year-old girl, whereas in the 2008 case of Kennedy 
v. Louisiana,66 the High Court decided on the constitutionality of the death pen-
alty for the rape of a child (see Exhibit 13.4). And in a series of Ohio cases decided 
in 1978, the Court ruled against a state statute that required jury consideration of 
aggravating circumstances, but not mitigating circumstances, in the imposition of 
capital sentences.67

 In Godfrey v. Georgia,68 decided in 1980, the Supreme Court continued to clar-
ify its holding in Gregg. In Godfrey, the petitioner had murdered his wife and 
mother-in-law in the presence of his daughter. The killings had occurred as the result 
of “heated arguments” that Godfrey felt had been induced by his mother-in-law and 
stemmed from a host of marital differences. Immediately after the homicides, God-
frey telephoned the local sheriff, confessed to the crimes, led authorities to the slain 
bodies, and stated that the scene was “hideous.” Godfrey was convicted, and under 
the revised Georgia law as tested in Gregg, both murders were found to be accom-
panied by one of the “aggravating circumstances”: the killings had been committed 
in a “wantonly vile, horrible, or inhumane” manner because they involved “depravity 
of mind.” The jury therefore imposed a death sentence.
 Upon review by the Supreme Court, Godfrey’s death sentence was overruled on 
the ground that the jurors had been given too much discretion under the state’s 
statutory guidelines for capital cases. Specifi cally, the Court held that the Georgia 
statute had been interpreted too broadly and that the “depravity of mind” clause was 

LAW & CRIMINAL JUSTICE EXHIBIT 13.4

Kennedy v. Louisiana

On April 16, 2008, the Supreme Court heard oral arguments as to the 

constitutionality of a Louisiana statute that imposed the death penalty 

for the rape of a child. The case involved an appeal by Patrick Kennedy 

of Louisiana, who was convicted of raping his eight-year-old step-

daughter and sentenced to death. Of the almost 3,300 inmates on 

death row in America at that time, Kennedy and one other man con-

victed of child rape in Louisiana were the only two who had not com-

mitted murder. In fact, the last execution in the United States for rape 

had occurred 44 years earlier. The Louisiana law, adopted in 1995, 

stipulated that rape could be punished by death when the victim was 

under 13 years of age. At least four other states—Montana, Okla-

homa, South Carolina, and Texas—had similar laws.

 Jeffrey Fisher, a Stanford University law professor representing 

Kennedy, argued that the U.S. Constitution barred imposing the death 

penalty for rape, regardless of the victim’s age. Fisher emphasized that 

no Western nation authorized the death penalty for any kind of rape, 

adding that it was allowed in only a handful of countries, including 

China, Egypt, Jordan, Nigeria, and Saudi Arabia.

 By contrast, Juliet Clark, an assistant district attorney in Louisi-

ana, argued that the death penalty was indeed a constitutional pun-

ishment for raping a child. She also noted that 14 states and the 

federal government authorized death sentences for various offenses 

other than murder, such as treason, espionage, kidnapping, and 

aircraft hijacking.

 The High Court held that the Eighth Amendment clause against 

cruel and unusual punishment does not permit the state to punish the 

crime of rape of a child with the death penalty (Kennedy v. Louisiana, 

554 U.S. ______ [2008]).
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a catch-all phrase for cases that did not fi t other statutory circumstances. Finally, 
although Justices Marshall and Brennan concurred with the ruling, they reiterated 
their minority view that the death penalty was unconstitutional under all circum-
stances and remarked that Gregg was doomed to failure.

The Return of Capital Punishment

On June 2, 1967, Luis José Monge was put to death in Colorado for the crime of 
murder. He was the last person to be executed in the United States before capital 
punishment was suspended later that year, and for a full decade capital punishment 
ceased to exist in the United States. With the decision in Gregg, however, made on 
the eve of the nation’s 200th birthday, the Supreme Court upheld the constitution-
ality of capital punishment. By 1977, more than 400 persons were on death row, 
with the fi rst execution occurring early in that year.
 The prisoner was Gary Mark Gilmore, a convicted murderer who had been 
sentenced to death by a Utah court. The Gilmore case attracted national headlines, 
not only because it was the fi rst execution in a decade but also because of the many 
bizarre events associated with it. The initial sensation came late in 1976 when 
Gilmore fi red his attorneys, abandoned his appeal, and requested that his execution 
be carried out at the earliest possible date. He even appeared before the U.S. Supreme 
Court to argue that he had a “right to die.”
 Attorneys then petitioned the Utah courts, indicating that Gilmore was insane, 
that he was incapable of representing himself, and that his death wish was “tanta-
mount to suicide.” But the state court rejected this argument, and all pending appeals 
were dismissed. Gilmore’s mother then petitioned the U.S. Supreme Court, main-
taining that her son was not competent to waive his right to appeal. The stay of 
execution that she requested was denied, however, on the basis that she had no legal 
standing to seek relief for her son.
 Further sensation came on the morning of November 16, 1976, when Gilm-
ore attempted suicide by taking an overdose of sedatives. At almost the same 
moment, some 40 miles south of the prison in a small apartment just outside 
Provo, Utah, 20-year-old Nicole Barrett also took an overdose of drugs. The 
suicide pact had been arranged as part of a pathetic love affair that Gilmore had 
been carrying on with the young woman. But Gilmore survived the ordeal, as did 
Barrett.
 Counsel was then appointed to help Gilmore secure an execution date. It was 
later revealed that this attorney had a fi nancial interest in Gilmore’s death, having 
gained the exclusive right to act as the condemned man’s biographer and agent; a 
six-fi gure contract had been negotiated for publication and motion picture rights to 
the story of Gilmore’s life and death. “Gary Gilmore” T-shirts also appeared, and 
media bidding wars for exclusive interviews and stories began.
 Independent legal groups challenged the courts, and Gilmore, angered by the 
new delays, staged another unsuccessful suicide attempt. The Supreme Court elected 
not to intervene in any further litigation, and an execution date was fi nally set. As 
the day approached, the media and pro- and antideath groups held a death watch 
outside the prison. During his fi nal hours, Gilmore refused any interviews. There 
was another stay of execution, but it lasted only a few hours. Gilmore was scheduled 
to die by fi ring squad, and while he was being led to the execution chamber, mobile 
television crews attempted to position themselves to record the gunshots. When 
asked by Warden Samuel W. Smith if he had any last words, Gilmore offered noth-
ing philosophical or dramatic—simply, “Let’s do it!” Finally, just after dawn on 
January 17, 1977, Gilmore was strapped to a wooden chair in a cold and shadowy 
prison warehouse. At 8:07 a.m., a signal was given to marksmen hidden behind a 
cubicle 30 feet from the prisoner. Four .30-caliber bullets ripped through his chest, 
and Gary Mark Gilmore became the fi rst person to be executed in an American 
prison in almost a decade.69 (For a discussion of the number of women executed in 
recent history, see Exhibit 13.5.)

Executions Around the World

What country has the greatest number of 
executions? The United States? Egypt? 
Angola? Iran? Italy? China? South Africa? 
Somewhere else? Where?

During the 1990s, a number of countries 
abolished the death penalty, but the United 
States remains as the only Western democ-
racy to retain capital punishment. That 
includes all of Western Europe, defi ned as 
any nation west of Turkey. To gain entry into 
the Council of Europe, even Russia ended 
executions in 1999.

The number of executions in many Mid-
dle Eastern countries tends to be high, far 
more than in the United States. But accord-
ing to Amnesty International, the greatest 
number of executions occur in China—
several thousand every year, although exact 
fi gures remain unknown.

Source: Amnesty International. ❚

If they are serious about using the 
death penalty as a deterrent, they 
should let the people see it. Televise 
it on the networks.

—james autry, executed 

in texas in 1984

It is sweet to dance to violins 
When love and life are fair; 
To dance to fl utes, to dance to lutes 
Is delicate and rare; 
But it is not so sweet with nimble feet 
To dance upon the air.

—oscar wilde
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Gender Perspectives on Crime and Justice EXHIBIT 13.5

Women on Death Row

Throughout U.S. history, the rate at which women have been sen-

tenced to death and actually executed has remained quite small in 

comparison to men. Women account for only 10 percent of all murder 

arrests and only 1.6 percent of the death sentences imposed. Actual 

executions of women offenders in America have been quite rare, total-

ing only 567 documented instances since the fi rst occurred in 1632 

through 2007. These 567 executions constitute less than 3 percent of 

the more than 20,000 confi rmed executions in the United States since 

1608. The only 11 women executed since 1976 have been Frances 

Newton on September 14, 2005; Aileen Wuornos in Florida on October 

9, 2002; Lynda Lyon Block in Alabama on May 10, 2002; Lois Nadean 

Smith in Oklahoma on December 4, 2001; Marilyn Plantz in Oklahoma 

on May 1, 2001; Wanda Jean Allen in Oklahoma on January 11, 2001; 

Christina Marie Riggs in Arkansas on May 2, 2000; Bettie Lou Beets in 

Texas on February 24, 2000; Judy Buenoano in Florida on March 30, 

1998; Karla Faye Tucker in Texas on February 3, 1998; and Velma 

Barfi eld in North Carolina on November 2, 1984. Prior to this, the last 

woman offender executed was Elizabeth Ann Duncan, in California on 

August 8, 1962.

 During the past three decades only 152 death sentences have 

been imposed on women offenders, and of these only 51 sentences 

remained in effect as of early 2008. In addition to the 11 that re-

sulted in execution, the rest were either reversed or commuted to 

life imprisonment. Of the 51 women on death row, a slight majority 

were there as the result of killings associated with other crimes—

robberies, burglaries, drug deals, and the like. Of the others, they had 

murdered their husbands or boyfriends (or had arranged for the kill-

ing) or their children, grandchildren, or relatives. What this suggests 

is that women are far more likely than men to end up on death row 

for family-related murders. This should not imply that killings by 

women are less serious or gruesome. Some of these women mur-

dered their victims by shooting with an AK-47, slicing with a box 

cutter, injecting with drain cleaner, and beating with a baseball bat. 

Or consider Kelly O’Donnell, sentenced for killing a Philadelphia man 

in 1992. With her boyfriend, O’Donnell dismembered the victim, 

pieces of whom were found in trash bags along the shores of the 

Delaware River and on the street where she lived. One of the victim’s 

eyes and eyelids, furthermore, was found in a pencil case in 

O’Donnell’s apartment.

 With the exception of 38-year-old Karla Faye Tucker, executed in 

Texas on February 3, 1998, women have rarely made headlines for 

being put to death. The murder for which Tucker was convicted and 

sentenced to death had been especially vicious. On June 12, 1983, 

she killed two people with a pickax, and boasted, just after the kill-

ings, that she had experienced a surge of sexual pleasure every time 

she swung the weapon. But that was not why her case received so 

much attention. What was troubling to many was that during her 

years on death row she went from a strung-out killer with a pickax to 

a penitent, committed Christian. Her supporters, who included Bianca 

Jagger, Pope John Paul II, and televangelist Pat Robertson, argued 

that it was a different Karla Faye Tucker who was scheduled to die—

she was not the same person who committed the ax murders so 

many years earlier.

 Interestingly, many prosecutors around the country spoke of 

“equality for women” when Tucker was executed, suggesting that 

women had indeed achieved equal rights in capital litigation, that they 

were being held just as accountable for their actions as men are. Given 

the small percentage of women who are on death row and the even 

smaller number who are actually executed, one could argue that there 

may be gender bias at work, that women are screened out of the 

death penalty track. But on the other hand, it must also be remem-

bered that women commit only a small fraction of the kinds of murders 

that qualify for capital punishment.

Sources: The New York Times, February 8, 1998, sec. 4, pp. 1, 3; Victor L. Streib, “Death 
Penalty for Female Offenders: January 1, 1973, to June 30, 2003,” http://www.law.onu.

edu/faculty/streib/femdeath.htm; Death Penalty Information Center, “Women and the 
Death Penalty,” May 2008; see also the Center’s Web site at www.deathpenaltyinfo.org.

Charlize Theron won an Academy Award for her portrayal of serial 

killer Aileen Wuornos in the 2003 movie Monster. Which is the real 

Aileen Wuornos?
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Methods of Execution

Paralleling the debate over the constitutionality of the death penalty has been con-
troversy over whether particular methods of execution are constitutional and humane. 
In a series of decisions spanning the period from 1878 through 1953, the Supreme 
Court has upheld as constitutional various methods of execution, including hanging, 
shooting, electrocution, and the use of lethal gas. As of mid-2008, 36 states had a 
death penalty in force (see Exhibit 13.6); a number of them allow more than one 
mode of execution.
 While electrocution is generally instantaneous, many consider the use of cyanide 
gas to be more humane. The well-known “gas chamber,” however, also seems to be 
a grim process. An eyewitness described the 1967 execution of Luis José Monge:

According to the offi cial execution log unconsciousness came more than fi ve minutes 
after the cyanide splashed down into the sulfuric acid. Even after unconsciousness is 

EXHIBIT 13.6 LAW & CRIMINAL JUSTICE

The Death Penalty, 1976–2008

Inmates on Death Row, Total Executions Since 1976, and Methods of Execution

    Death Row 

    Exonerations 

State Number of Inmatesa Number Executedb Method (Since 1973)

Alabama 201 38 Electrocution, injection 5

Alaska No death penalty   –

Arizona 114 23 Gas, injection 8

Arkansas 38 27 Injection, electrocution –

California 669 13 Gas, injection 3

Colorado 1 1 Injection –

Connecticut 9 1 Injection –

Delaware 19 14 Injection, hanging –

District of Columbia No death penalty   –

Florida 388 64 Electrocution, injection 22

Georgia 107 40 Injection 5

Hawaii No death penalty   –

Idaho 19 1 Injection, fi ring squad 1

Illinois 13 12 Injection, electrocution 18

Indiana 20 19 Injection 2

Iowa No death penalty   –

Kansas 10 0 Injection –

Kentucky 39 2 Electrocution, injection 1

Louisiana 85 27 Injection 8

Maine No death penalty   –

Maryland 5 5 Gas, injection 1

Massachusetts No death penalty   –

Michigan No death penalty   –

Minnesota No death penalty   –

Mississippi 65 8 Injection 3

Missouri 45 66 Injection, gas 3

Montana 2 3 Injection –

Continued
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declared offi cially, the prisoner’s body continues to fi ght for life. He coughs and groans. 
The lips make little pouting motions resembling the motions made by a goldfi sh in a 
bowl. The head strains back and then slowly sinks down to the chest. And in Monge’s 
case, the arms, though tightly bound to the chair, strained through the straps and the 
hands clawed torturously as if the prisoner were struggling for air.70

 Interestingly, in 1994 a federal district court declared execution by lethal gas 
to be in violation of the Eighth Amendment ban against cruel and unusual pun-
ishment. In making the decision, presiding Judge Marilyn Hall Patel stated that 
California’s gas chamber at San Quentin Prison, where almost 200 prisoners had 
been executed since 1938, was a “brutal relic with no place in civilized society and 
must be immediately shut down.”71 Rejecting the state’s assertion that cyanide gas 
causes virtually instant unconsciousness, Judge Patel cited doctors’ reports and 
witnesses’ accounts of numerous past executions as evidence that dying inmates 
remain conscious for up to a minute or longer. In that time, she said, the inmate 

    Death Row 

    Exonerations 

State Number of Inmatesa Number Executedb Method (Since 1973)

Nebraska 10 3 Electrocution 1

Nevada 83 12 Injection 1

New Hampshire 0 0 Hanging, injection –

New Jersey 14 0 Injection –

New Mexico 1 1 Injection 4

New Yorkc 2 0 Injection –

North Carolina 166 43 Injection 6

North Dakota No death penalty

Ohio 186 26 Injection 5

Oklahoma 82 86 Injection, electrocution,

    fi ring squad 8

Oregon 35 2 Injection –

Pennsylvania 228 3 Injection 6

Rhode Island No death penalty

South Carolina 58 37 Electrocution, injection 2

South Dakota 3 1 Injection –

Tennessee 96 4 Electrocution, injection 1

Texas 370 405 Injection 8

Utah 10 6 Injection –

Vermont No death penalty

Virginia 20 98 Electrocution, injection 1

Washington 8 4 Hanging, injection 1

West Virginia No death penalty

Wisconsin No death penalty

Wyoming 2 1 Injection, gas –

Federal jurisdictions 56 3 Injection –

Total 3,279 1,099  124

aNumber on death row as of April 2008.
bNumber of inmates executed as of April 2008.
cNew York’s death penalty was declared unconstitutional on June 24, 2004.
Sources: Death Penalty Information Center; NAACP Legal Defense and Educational Fund, Inc.
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is likely to suffer intense physical pain, mainly an “air hunger” similar to that 
experienced during strangulation or drowning. The ruling prescribed lethal injec-
tion for all future executions in California.
 Although the Supreme Court has upheld the constitutionality of electrocu-
tion, death in the electric chair would appear to be a rather grim process. More 
than 80 years ago, Warden Lewis E. Lawes of Sing Sing Prison described it this 
way:

The condemned prisoner undergoing electrocution at Sing Sing Prison is given one 
shock of . . . alternating current at an average starting potential of approximately 2,000 
volts. This voltage is immediately reduced at the end of three seconds to the neighbor-
hood of 500 volts where it is held for an additional period of 57 seconds. . . .
 This initial force sends a startling current of 8 to 10 amperes through the human 
body, which causes instantaneous death and unconsciousness by its paralysis and destruc-
tion to the brain. The current is then cut down under the lower voltages to from 3 to 
4 amperes in order to avoid burning the body and at the same time to hold paralysis of 
the heart, respiratory organs, and brain at a standstill for the remaining period of execu-
tion. This insures complete destruction of all life.
 As the switch is thrown into its socket there is a sputtering drone, and the body 
leaps as if to break the strong leather straps that hold it. Sometimes a thin gray wisp of 
smoke pushes itself out from under the helmet that holds the head electrode, followed 
by the faint odor of burning fl esh. The hands turn red, then white, and the cords of the 
neck stand out like steel bands. . . .
 If temperatures are taken during and immediately after an application of electricity 
it will be found that the electrodes making the contact may reach a temperature high 
enough to melt copper . . . and that the average body temperature will be in the neigh-
borhood of 140 degrees . . . and that the temperature of the brain itself approaches the 
boiling point of water. . . .
 Although it would be absolutely impossible to revive any person after electrocution 
in Sing Sing’s death chair, an autopsy is immediately performed as provided by law. Thus 
justice grinds out its grist; the hand of the law drops a living man or woman into the 

famous criminals
Willie Francis
A small note in contemporary American folk-

lore suggests that if the state bungles its 

attempt to electrocute a convicted killer, it 

can’t try again and the prisoner gets to go 

free. True or false? The strange case of Wil-

lie Francis provides the answer.

On May 3, 1946, 17-year-old Willie Fran-

cis, convicted in the murder of a Texas phar-

macist, was strapped into the electric chair 

at the Louisiana State Penitentiary. After the 

switch was thrown, Francis jumped; he 

strained against the straps and then 

groaned. But he didn’t die! The switch was 

thrown again and again. For two minutes 

the procedure was repeated before the 

panel of horrifi ed spectators.

The story made headlines across the 

country, and the governor of Louisiana was 

engulfed with letters imploring him not to 

send the youth through the experience 

again.

Francis appealed to the U.S. Supreme 

Court, asking it to forbid the state a second 

execution attempt because that would con-

stitute “cruel and unusual punishment” in 

violation of the Eighth Amendment.

The High Court ruled against his petition, 

however, and on May 9, 1946, Willie Francis 

was again strapped into the electric chair. 

The switch was thrown, and on this occa-

sion his coffi n could be used.

Source: See Louisiana ex rel. Francis v. Resweber, 
329 U.S. 459 (1947). ❚

Gas chamber, Maryland State Penitentiary, Baltimore.
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death-house hopper, where the chair and the surgeons’ knives and saws convert it into 
the fi nished product—a grisly corpse.72

 Only three states—Delaware, New Hampshire, and Washington—still offer 
execution by hanging. Many a defense attorney has vividly described execution via 
the hangman’s noose in an attempt to sway jurors away from imposing a death 
sentence. This was most effectively done in the case of Mark McKinney, who had 
been convicted of a 1980 homicide:

He will walk thirteen steps to the gallows. He will stand, and a hood, black in color, 
will be placed over his head. A noose with thirteen knots will be dropped over his 
shoulders and pulled around his neck. There will be an executioner, whom we do not 
know, who will stand removed, and Mark will stand over a trap door. The executioner 
will push a button which will cause the trap door to spring open, and Mark will drop 
between four to six feet. The rope will constrict around his neck, causing him 
to die.73

 For inmates sentenced to death under federal statutes, the method of execution 
is governed by the law of the state in which the punishment is to be carried out.

Lethal Injection Perhaps the most intense arguments regarding the nature of 
execution emerged in 1977 when a number of states enacted statutes that retired 
their electric chairs, gas chambers, and gallows. In their place was death by lethal 
injection, referred to by many death row inmates as “the ultimate high.”
 Proponents of the new process argued that it would be a more palatable way of 
killing—it would be instantaneous, and the prisoner would simply fall asleep.74 
Opponents countered that sticking a needle into a vein can be tricky, with the 
prospect of repeated attempts upon a struggling prisoner posing “a substantial threat 
of torturous pain.”75 The American Medical Association also took a stand on the 
matter, instructing its members not to take part in such executions and arguing that 
the role of the physician is to protect lives, not take them.76

 Despite the arguments, the new method of execution went forward. On Decem-
ber 7, 1982, Charles Brooks, Jr., was put to death in Huntsville, Texas, becoming 
the fi rst person to die by a state-sanctioned lethal injection. First a catheter was 
placed into the vein of his left arm; through it fl owed a saline solution—a sterile 
saltwater routinely used as a medium for drug injections. Brooks was then given 
intravenous doses of barbiturates and potassium chloride, which paralyzed him, 
stopped his breathing, and caused his death.77 Ironically, on Brooks’s arm, above the 
catheter through which the deadly concoction fl owed, was a tattoo that read, “I was 
born to die.”
 In the middle of the 1980s, the debate over the humanity of lethal injections 
subsided, while others argued against the brutal nature of electrocution. By the 
beginning of the 1990s, however, injection had become the primary mechanism, 
followed by electrocution. Moreover, in 2008, in the case of Baze et al. v. Rees,78 the 
U.S. Supreme Court ruled that lethal injection as a method of execution was not in 
violation of the Eighth Amendment ban against cruel and unusual punishment. 
Writing for the majority, Chief Justice Roberts stated:

This Court has upheld capital punishment as constitutional. Because some risk of pain 
is inherent in even the most humane execution method, if only from the prospect of 
error in following the required procedure, the Constitution does not demand the avoid-
ance of all risk of pain.

The Death Penalty Debate

Historically the arguments for or against capital punishment have revolved around 
the issues of economics, retribution, public opinion, community protection, deter-
rence, irreversibility, discrimination, protection of the criminal justice system, bru-
talization, and cruel and unusual punishment.

All others
63%

Texas
37%

Executions in the 

United States, 1976–2008

Source: Death Penalty Information Center.
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The Economic Argument The economic argument for capital punishment 
holds that execution is far less expensive than maintaining a prisoner behind bars 
for the rest of his or her natural life. However, death sentences are invariably appealed, 
and the appeals can also be costly. In fact, every available quantitative study of this 
argument demonstrates that because of all of the additional appeals and other pro-
cedural safeguards that are constitutionally required in capital cases, the death pen-
alty costs taxpayers substantially more than life imprisonment.79

The Retribution Argument The retribution argument asserts that kidnap-
pers, murderers, and rapists are vile and despicable human beings and deserve to die. 
This is simply a matter of individual opinion, and differences in philosophy appear 
even within the Supreme Court. In Furman, Justice Thurgood Marshall spoke 
against this position. At the same time, however, the Court stated that while retri-
bution was no longer a dominant objective, “neither is it a forbidden objective nor 
one inconsistent with our respect for the dignity of men.”

The Public Opinion Argument Public opinion has been a motivating factor 
in the enactment of death penalty statutes. When the California Supreme Court 
declared the state’s death penalty law unconstitutional in February 1972, letters and 
telegrams opposing the decision poured into the legislature and governor’s offi ce. In 
a referendum held later that year, fi ve months after Furman, California voters over-
whelmingly approved an amendment to the state constitution that made capital 
punishment mandatory for selected crimes.80 In the years since, throughout the 
United States, every poll on the matter has found that the vast majority of Ameri-
cans favor the death penalty for murder.81

The Community Protection Argument The community protection argu-
ment made by supporters of the death penalty maintains that such a “fi nal remedy” 
is necessary to keep the murderer from further ravaging society. Counter to this 
position is the claim that life imprisonment could achieve the same goal. Yet, as has 
been pointed out by a number of studies, paroled murderers have lower rates of 
recidivism than other classes of offenders. For example, in a study of 558 inmates 
sentenced to death, 4 were later found to be innocent; of 239 who were eventually 
released from prison, just 20 percent committed new crimes, and only one of these 
crimes was a homicide. The conclusion of the study was that these inmates did not 
pose a “disproportionate danger” to society. In Texas, where “future dangerousness” 
is used as a determining factor in the death sentencing of a defendant, a recent study 
of 155 cases concluded that the experts who predicted the defendant’s future dan-
gerousness were wrong 95 percent of the time.82

The Deterrence Argument Related to community protection is the deter-
rence argument, which holds that capital punishment not only prevents the offender 
from committing additional crimes but deters others as well. With respect to deter-
rence in general, the research of Franklin E. Zimring and Gordon J. Hawkins 
demonstrated that punishment is an effective deterrent for those who are not pre-
disposed to commit crimes but a questionable deterrent for those who are criminally 
inclined.83 A number of studies have also been done specifi cally on the deterrent 
effects of capital punishment. One research strategy for such studies has been to 
compare the homicide rates in states that have death penalty provisions with homi-
cide rates in states that do not. Another has been to examine murder rates in given 
areas both before and after an execution. And still a third approach has been to 
analyze crime rates in general as well as murder rates in particular in jurisdictions 
before and after the abolition of capital punishment. Regardless of the nature and 
logic of the inquiry applied, the studies have consistently produced no evidence that 
the death penalty deters homicide.84

The gallows at Washington State 
Penitentiary, Walla Walla. The noose 
into which the prisoner’s head is placed 
hangs over a trap door. The prisoner is 
strapped to the board at the left, and 
then the trap door is sprung.

A hangman is an offi cer of the law 
charged with the duties of the highest 
dignity and utmost gravity, and held in 
hereditary disesteem by a populace 
having a criminal ancestry. In some of 
the American states his functions are 
now performed by an electrician, as in 
New Jersey, where executions by elec-
tricity have recently been ordered.

—ambrose bierce, 

the devil´s dictionary

Hanging someone wasn’t really some-
thing in our knowledge base.

—veltry johnson of the 

washington state corrections 

department, on trying to find 

a competent hangman in a 

state where no one had been 

executed in almost three 

decades

If there were a death penalty, more 
people would be alive.

—nancy reagan

Capital punishment is our society’s rec-
ognition of the sanctity of human life.

—senator orrin hatch
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The Irreversibility Argument The irreversibility argument put forth by 
those opposed to the death penalty contends that there is always the possibility 
that an innocent person might be put to death. Those who support the death 
penalty maintain that although such a risk might exist, there are no documented 
cases of such an occurrence in recent years. But in reality there are many such 
cases. Researchers Michael L. Radelet, Hugo Adam Bedau, and Constance E. 
Putnam documented as of 1992 that during the twentieth century there were 416 
instances of erroneous convictions in capital cases.85 Since 1973, 119 people in 
25 states have been released from death row with evidence of their innocence, 
which means that approximately one person has been exonerated for every eight 
people executed. Some are released because of procedural errors, but for others it 
is because DNA evidence demonstrates their innocence.86 Most recently, in one 
of the most exhaustive studies of capital punishment ever, a team of Columbia 
University researchers found that of the 5,760 individuals sentenced to death 
nationwide between 1973 and 1995, only 5 percent were actually executed. And 
when capital cases were sent back for a new trial, 7 percent of the defendants 
were found not guilty and less than 20 percent of those who were convicted 
received another death sentence. Importantly, of the 4,578 cases that were 
appealed, the researchers found that there were serious legal fl aws in more than 
two-thirds. The most common causes of error were “egregiously incompetent 
defense attorneys who missed demonstrably important evidence, and police and 
prosecutors who did discover that kind of evidence but suppressed it.” Similarly, 
a study of 76 inmates released from death row between 1970 and 1998 because 
of doubts about their guilt concluded that prosecutorial or police misconduct, 
perjury, and racial discrimination were most often the factors that infl uenced the 
wrongful convictions.87

 One could readily argue that since most of the convictions were ultimately 
reversed and the defendant’s life spared, the moral issue is easily dodged. Yet the 
very same reasoning can be used to support the irreversibility argument—that 
wrongful convictions do indeed happen, and only through luck and circumstance 
have many of the victims managed to escape death. But not everyone has managed 
to escape death. Research by Radelet and Bedau uncovered compelling evidence 
that since 1900, at least 23 innocent defendants have gone to their deaths knowing 
all too well that no system of justice is perfect. However, others have criticized the 
study’s conclusions.88 In reality, innocents have surely been executed over the years, 
and no one can know for certain just how many.

The Discrimination Argument The discrimination argument against capital 
punishment contends that the death penalty is a lottery system, with the odds 
stacked heavily against those who are less capable of defending themselves. As Jus-
tice Thurgood Marshall wrote in his concurring opinion in Furman v. Georgia:

It also is evident that the burden of capital punishment falls upon the poor, the 
ignorant, and the underprivileged members of society. It is the poor, and the members 
of minority groups who are least able to voice their complaints against capital punish-
ment. Their impotence leaves them victims of a sanction which the wealthier, better-
represented, just-as-guilty person can escape. So long as the capital sanction is used 
only against the forlorn, easily forgotten members of society, legislators are content 
to maintain the status quo, because change would draw attention to the problem and 
concern might develop. Ignorance is perpetuated and apathy soon becomes its mate, 
and we have today’s situation.

 Analyses of the social characteristics of death row inmates suggest that the death 
penalty continues to be employed in a selective and discriminatory manner. Studies 
indicate that a disproportionate number of individuals sentenced to death are mem-
bers of minority groups, and nearly all inmates on death rows across the United 
States are indigents—too poor to afford private counsel—who had to rely on a state-
supplied attorney.89 The federal courts have rejected this claim, however, even when 

We are all sentenced to death—it is 
part of our life sentence. . . . But execu-
tion is probably less painful than most 
natural ways of dying.

—death penalty advocate 

ernest van den haag

I believe capital punishment to be an 
appropriate remedy for anyone who 
does me injury, but under no other 
circumstances.

—attorney f. lee bailey

I go to sleep and I dream of me sitting 
down in that chair. I mean it’s such a 
fearful thought. Me walking down the 
tier, sitting down in it, them hooking it 
up and turning it on. . . . I can wake up, 
my heart’s beating fast, I’m sweating 
like hell, just like I’d rinsed my head in 
water. . . . I feel I’m gonna have a heart 
attack.

—alabama death row prisoner

There is no great diffi culty to separate 
the soul from the body, but it is not so 
easy to restore life to the dead.

—musharrif-uddin, 1258
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arguments have been grounded in precise statistical studies. In McCleskey v. Zant,90 
a 1984 Georgia case, the U.S. District Court held that statistical data “are incapable 
of producing evidence on whether racial factors play a part in the imposition of the 
death penalty in any particular case.”

The Protection of the Criminal Justice System Argument The protec-
tion of the criminal justice system argument against capital punishment holds that 
the very nature of death penalty statutes hinders equity in the administration of 
justice. As noted by the President’s Crime Commission:

Whatever views one may have about the effi cacy of the death penalty as a deterrent, 
it clearly has an undesirable impact on the administration of justice. The trial of a 
capital case is a stirring drama, but that is perhaps its most dangerous attribute. Select-
ing a jury often requires several days; each objection or point of law requires excessive 
deliberation because of the irreversible consequences of error. The jury’s concern with 
the death penalty may result in unwarranted acquittals and there is increased danger 
that public sympathy will be aroused for the defendant, regardless of his guilt of the 
crime charged.91

The Brutalization Argument The brutalization argument holds that execu-
tions actually cause homicides, rather than deter them. William J. Bowers extensively 
analyzed numerous studies of both the short-term and long-term effects of execu-
tions on homicide rates. He demonstrated that executions cause a slight but dis-
cernible increase in the murder rate. This “brutalizing effect,” he noted, typically 
occurs within the fi rst two months after an execution and dissipates thereafter. 
Bowers’s explanation is that the effect is most likely to occur among those who 
have reached a state of “readiness to kill”—a small subgroup of the population 
composed of individuals on the fringe of sanity for whom the suggestive or imita-
tive message of the execution is that it is proper to kill those who betray, disgrace, 
or dishonor them.92

The Cruel and Unusual Punishment Argument Finally, the cruel and 
unusual punishment argument maintains that the death penalty is a violation of 
the constitutional right guaranteed by the Eighth Amendment. Supporters and 

I’m pro-death. I believe in the death 
penalty. Let’s get on with it.

—chicago mayor richard m.

daley, on the september 1990 

execution of convicted 

murderer charles walker

The hospital-type gurney used in Texas executions by injection. 
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opponents of capital punishment differ, however, in their interpretations of the 
cruel and unusual punishment clause. The former hold that capital punishment is 
cruel and unusual in all circumstances. The latter insist that a sentence of death is 
forbidden by the Eighth Amendment only when it is a disproportionate punish-
ment for the crime committed. These confl icting views were the bases for the 
Supreme Court’s rulings in both Furman and Gregg. (For a discussion of the death 
penalty in the Caribbean Basin, see Exhibit 13.7.)

Capital Punishment at the Beginning of the 
Twenty-First Century

By the end of 1980, a total of 714 people were under sentence of death in the 
United States, and during the following year the death row population increased 
to more than 900. By mid-2008, this fi gure had climbed to almost 3,300.93 And 
as the growing number of offenders awaiting death increased, so too did the 

International Perspectives on Crime & Justice EXHIBIT 13.7

The Death Penalty in the Caribbean Basin

Although more than half of the world’s countries have now abolished 

the death penalty in law or practice, it retains widespread popularity 

throughout the English-speaking countries of the eastern Caribbean. 

Based on British common law, the legal interpretation in many Carib-

bean countries not only has permitted the death penalty as a means of 

punishment but actually imposes it as mandatory for all those con-

victed of murder.

 The London-based Judicial Committee of the Privy Council (JCPC) 

has acted as the fi nal Court of Appeal for many Caribbean nations 

since gaining their independence from England. But in recent years the 

council has handed down several decisions on the death penalty that 

have angered its former possessions. In 2003, for example, the council 

declared Trinidad and Tobago’s mandatory death penalty unconstitu-

tional, ruling that death should be imposed only as the maximum pun-

ishment for the most serious killings, rather than a mandatory sen-

tence in every case. The council has blocked 100 executions in Trinidad 

and Tobago since 1993; this most recent ruling means that the 80 men 

and 4 women currently on death row can apply to have their sen-

tences reviewed.

 In 2002, the JCPC unanimously ruled Belize’s mandatory death 

penalty unconstitutional on the basis that it violates laws prohibiting 

“inhuman and degrading punishment or treatment.” The ruling also 

extended to other prisoners in the eastern Caribbean, including Anti-

gua, Barbados, Dominica, Grenada, St. Kitts and Nevis, St. Lucia, and 

St. Vincent and the Grenadines. Also in 2002, the council ruled in 

three separate cases that the mandatory death sentence was uncon-

stitutional in cases where the defendant was not allowed to present 

mitigating evidence. The rulings do not forbid the death penalty but 

allow mitigating evidence to be presented and taken into account 

prior to sentencing.

 Because the independent nations of the Caribbean desire greater 

autonomy over legal matters, the Caribbean Court of Justice (CCJ) 

was formed to take the place of the Privy Council’s fi nal jurisdiction. 

Many throughout the region feel that it is time for policy decisions to 

be fi nalized locally, rather than by a foreign judge who may be unfamil-

iar with local history, culture, and social issues. A former chief justice 

of Trinidad and Tobago sums up the sentiment shared by many regional 

leaders in saying that the CCJ will mark the “completion of our inde-

pendence” from colonial rule.

 And while the purpose of the court extends far beyond decisions 

regarding the death penalty, the court will likely be less opposed to 

executions as means of punishment.

 Caribbean residents say they are fed up with the increase in 

brutal crime and drug-related violence, and many see death by 

hanging as an effective deterrent to such behavior. Opinion polls 

from across the region fi nd strong support for the death penalty; for 

example, between 77 percent and 95 percent of residents in Trini-

dad and Tobago support it. Politicians capitalize on that, and those 

who run on get-tough-on-crime platforms and who publicly support 

the death penalty tend to fare well in elections. On the other hand, 

those who have worked to abolish the practice in the region have 

been subjected to threats of physical violence and are vilifi ed by the 

general public as siding with criminals.

 When the CCJ started hearing cases, it appeared unlikely that the 

eastern Caribbean would join the ranks of others around the world that 

have abandoned the notion that death means justice.

Sources: Amnesty International, http://web.amnesty.org/pages/deathpenalty-index-

eng; The Death Penalty Information Center, www.deathpenaltyinfo.org; Amnesty Inter-
national, State Killing in the English-Speaking Caribbean: A Legacy of Colonial Times, 
2002, AI Index: AMR 05/003/2002; Clare Dyer, “Ruling Brings Hope to Death Row Ca-
ribbeans,” The Guardian, November 21, 2003, 9; Bruce Zagaris, “Privy Council Declares 
Trinidad & Tobago Mandatory Death Penalty Illegal,” International Enforcement Law 

Reporter 20, 1 (2004); The Hon. MME. Justice Desiree P. Bernard, “Fostering A Culture 
of Respect For Human Rights within the Judicial Systems of the Commonwealth Carib-
bean,” paper presented at the 15th Commonwealth Law Conference, Nairobi, Kenya, 
September 9–13, 2007.

Killing human beings is an act so awe-
some, so destructive, so irremediable 
that no killer can be looked upon with 
anything but horror, even when that 
killer is the state.

—henry schwarzschild, 

american civil liberties union 
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number of executions. During the fi rst six years after the reinstatement of capital 
punishment in 1976, there were only six executions. After that there were 5 in 
1983, 21 in 1984, 18 in 1985, 70 from 1986 to 1989—and a grand total of 1,099 
through mid-2008.
 It can be argued that the number of executions may increase during the next 
few years for a variety of reasons. First, many death row inmates have exhausted 
their appeals. Second, the Supreme Court ruling in Pulley v. Harris,94 decided in 
1984, curtailed one avenue of appeal. Specifi cally, petitioner Robert Alton Harris 
had claimed that California’s capital punishment statute was invalid under the Con-
stitution because it failed to require the California Supreme Court to compare his 
sentence with others in similar capital cases and thereby determine whether they 
were proportionate. The U.S. Supreme Court held that Harris’s claim was without 
merit, ruling that the Eighth Amendment prohibition of cruel and unusual punish-
ment does not require, as an invariable rule in every case, a comparative propor-
tionality review of capital sentences by an appellate court. Third, in Barefoot v. 
Estelle,95 decided a year before Pulley, the Court limited the lengthy appeals process, 
stating, in effect, that federal appeals courts may compress the time they take to 
consider appeals as long as all the issues are covered adequately and on their mer-
its. While the ruling in Barefoot mandated nothing, it suggested to federal appeals 
courts the possibility of adopting rules for granting stays of execution; moreover, it 
noted that stays of execution were not automatic upon the fi ling of petitions of 
certiorari. Fourth, the High Court’s ruling in Baez et al. v. Rees in 2008 put to rest, 
at least temporarily, the contention that lethal injection was in violation of the 
Eighth Amendment. And fi nally, since 1986 there have been a number of Supreme 
Court decisions reaffi rming that capital punishment would remain a visible part of 
American justice. For example:

•  In Lockhart v. McCree,96 decided in 1986, the Court asserted that even if juries 
that support the death penalty are “conviction prone,” this in itself does not 
violate any constitutional provisions (see Exhibit 13.8).

• In McCleskey v. Kemp,97 decided in 1987, the Court held that statistical evidence 
of racial discrimination in death sentencing cannot, in and of itself, establish a 
violation of the Eighth and/or Fourteenth Amendments. The Court further held 
that to obtain relief, a defendant must prove either (1) that decision makers in 
his or her case acted with discriminatory purpose or (2) that the legislature 
enacted or maintained the death penalty statute because of an anticipated racially 
discriminatory effect.

• In Tison v. Arizona,98 also decided in 1987, the Court held that a defendant 
who does not intend to commit murder and who does not actually commit 
murder may be executed when he or she participates in a felony that leads 
to murder and is found to have exhibited “reckless indifference” for human 
life.

• In Penry v. Lynaugh, decided in 1989, the Court ruled, in effect, that the death 
penalty could be imposed on mentally retarded defendants. However, in the 
2002 case of Atkins v. Virginia, the Court ruled that the execution of mentally 
retarded defendants constitutes cruel and unusual punishment in violation of 
the Eighth Amendment.99

• In perhaps the most controversial ruling, Herrera v. Collins,100 decided in 1993, 
the Court ruled that death row inmates in all but the most extraordinary cases 
will not be entitled to bring a federal habeas corpus petition claiming “actual 
innocence” based on newly discovered evidence; the Court refused to hold that 
the Eighth Amendment prohibits the execution of innocent persons.

• In Delo v. Lashley,101 decided in 1993, the Court held that a trial judge is not 
obliged to instruct a jury on a particular mitigating circumstance if the defen-
dant does not proffer any evidence to support the truth of the mitigating 
circumstance.

Number of Persons 

on Death Row, 1957–2007

Sources: Bureau of Justice Statistics; Death Penalty 
Information Center.
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• In Gary v. Netherland,102 decided in 1996, the Court held that a prisoner who 
has been sentenced to death is not permitted to bring a federal appeal claiming 
that prosecutors “ambushed” him by introducing surprise evidence at his sen-
tencing hearing.

 Yet these decisions in no way indicated that the Court had made up its mind 
on the death penalty. Quite the contrary. Even while public sentiment pushed for 
more rapid imposition of the death penalty, the justices argued among themselves 
about the merry-go-round of litigation that had come to characterize capital 

LAW & CRIMINAL JUSTICE EXHIBIT 13.8

Lockhart v. McCree and the “Death-Qualifi ed” Jury

In Witherspoon v. Illinois, decided in 1968, the U.S. Supreme Court 

held that in capital cases states cannot exclude from juries all per-

sons opposed to the death penalty. To do so, the Court argued, would 

result in a jury that could not speak for the community. Constituted 

as such, a jury would be “death-qualifi ed” and thus represent a viola-

tion of due process. But the justices held that jurors could be ex-

cluded for cause if their scruples against the death penalty were so 

strong that they would automatically vote against the imposition of 

capital punishment regardless of the evidence. Such jurors have be-

come known as “Witherspoon excludables.” Moreover, the ruling 

applied only to juries involved in sentencing decisions, leaving open 

the question of whether “death-qualifi cation” tainted a guilty or not-

guilty verdict. Lockhart v. McCree, decided by the Court in 1986, 

addressed this latter issue.

 In 1978, Ardia McCree had been charged with capital felony mur-

der. In accordance with Arkansas law, the trial judge at voir dire re-

moved for cause, over McCree’s objections, prospective jurors who 

stated that they could never vote for the imposition of the death 

penalty. McCree was convicted, and although the prosecution had 

requested a capital sentence, the jury set the punishment at life im-

prisonment without the possibility of parole.

 On appeal before the Eighth Circuit Court of Appeals,* McCree 

argued two points. First, he claimed that the removal for cause of the 

Witherspoon-excludable prospective jurors violated his right under 

the Sixth and Fourteenth Amendments to have his guilt or innocence 

determined by an impartial jury selected from a representative cross 

section of the community. Second, McCree maintained that the ab-

sence of the Witherspoon excludables slanted the jury in favor of 

conviction. He produced the fi ndings of a variety of studies that sug-

gested the juries in question were indeed conviction-prone.

 When the court of appeals ruled in favor of McCree, sending the 

matter to the U.S. Supreme Court, Lockhart suddenly became the most 

important death penalty case in the 1980s. Only days before the Court 

fi nally released its opinion on May 5, 1986, there were more than 

1,700 inmates housed on death rows nationally, most of whom had 

been convicted by death-qualifi ed juries. An affi rmation of the circuit 

court decision would have meant new trials for several hundred in-

mates awaiting execution.

 To the bewilderment of civil libertarians, the Court ruled against 

McCree by a six-to-three majority. It was the opinion of the Court 

that the death-qualifi cation process does not cast doubt on the 

impartiality of anyone chosen to be on a jury and that the Constitu-

tion does not require that a trial jury hold a balance of viewpoints or 

attitudes.

 At the heart of the Court’s decision was the issue of whether the 

Sixth Amendment required that a jury represent a fair cross section of 

a community:

The essence of a “fair cross-section” claim is the systematic exclusion of a 

“distinctive” group in the community.

In our view groups defi ned solely in terms of shared attitudes that would 

prevent or substantially impair members of the group from performing one of 

their duties as jurors, such as the “Witherspoon excludables” at issue here, are 

not “distinctive groups” for fair cross-section purposes.

“Death-qualifi cation,” unlike the wholesale exclusion of blacks, women, or 

Mexican Americans from jury service, is carefully designed to serve the state’s 

concededly legitimate interest in obtaining a single jury that can properly and 

impartially apply the law to the facts of the case at both the guilt and sentenc-

ing phases of a capital trial.

 As to the many studies that addressed the purported conviction-

prone nature of death-qualifi ed juries,† the Court had examined them 

closely. But Justice Rehnquist noted:

We have serious doubts about the value of these studies in predicting the 

behavior of actual jurors. In addition, two of the three “new” studies did not 

even attempt to simulate the process of jury deliberation, and none of the 

“new” studies was able to predict to what extent, if any, the presence of one 

or more “Witherspoon excludables” on a guilt-phase jury would have altered 

the outcome. . . .

We will assume . . . that “death-qualifi cation” in fact produces juries some-

what more “conviction-prone” than “non-death-qualifi ed” juries. We hold, 

nonetheless, that the Constitution does not prohibit the States from “death-

qualifying” juries in capital cases.

†Brief for Amicus Curiae, American Psychological Association in Support of Respon-
dent, Lockhart v. McCree, on Writ of Certiorari to the U.S. Court of Appeals for the 
Eighth Circuit. *Lockhart v. McCree, 39 CrL 3085 (1986). 



402 part 3 the courts

punishment cases. Thus, as the pace of executions fi rst increased, then ebbed, and 
then increased once again, the death rows of U.S. prisons were full of convicts 
preparing briefs.

Appellate Review
An appeal is when you ask one court to show its contempt for another court.

—finley peter dunne

This brief utterance from the essays of the early twentieth-century American jour-
nalist and humorist Finley Peter Dunne, although cynical and irreverent in tone, is 
essentially what appeal is all about. More accurately, an appeal is a complaint to a 
superior court of an injustice done or error committed by a lower court, whose judg-
ment or decision the higher court is called upon to correct or reverse.
 Despite the fact that appellate procedures exist throughout the federal and 
state court structures, the right of appeal was unknown in common law, and such 
a right was not incorporated into the Constitution. Moreover, the constitutional-
ity of a state’s denial of appellate review has never been decided by the U.S. 
Supreme Court, and the Court has often noted, in dicta,* that such review is not 
constitutionally required.103

The Defendant’s Right to Appeal

At the appellate stage, the presumption of innocence has evaporated, and the defen-
dant is obliged to show why a conviction should be overturned. Thus, the nature of 
the adversary system changes, with the burden of proof shifting from the prosecution 
to the defense.
 All jurisdictions have procedural rules requiring that objections to the admission 
(or exclusion) of evidence, or to some other procedure, be made by the defense either 
at a pretrial hearing or at the time that evidence or other procedure becomes an 
issue at trial. Failure to make a timely objection results in automatic forfeiture of 
the claim for appeal purposes. This requirement has been instituted so that trial 
judges can make rules and develop facts that will appear in the record and thus 
enable the appeals court to conduct an adequate review.

The Plain Error Rule A notable exception to the timely objection require-
ment is the plain error rule, which is included in the Federal Rules of Criminal 
Procedure and the procedural rules of all state jurisdictions. Under this rule, “plain 
errors or defects affecting substantial rights” of defendants become subject to 
appellate review even though they may not have been properly raised at trial or 
during some prior appeal.104 Thus, denial of the right to counsel at trial, the 
admission of an involuntary confession, or the negation of some other constitu-
tional guarantee—even in the absence of a timely objection—are considered “plain 
errors” and hence appealable.

The Automatic Reversal Rule On numerous occasions, the Supreme 
Court has held that certain constitutional errors are of such magnitude that they 
require automatic reversal of a conviction: hence, the automatic reversal rule. The 
Fourteenth Amendment’s due process clause, for example, guarantees a fair trial 
before an impartial judge. Pursuant to this guarantee, the Court ruled in Tumey 
v. Ohio,105 decided in 1927 by a unanimous vote, that an accused person is denied 
due process when tried before a judge with a direct, personal, pecuniary interest 

Appeal (verb). In law, to put the dice 
into the box for another throw.

—ambrose bierce, 

the devil´s dictionary

*In dicta are expressions in an opinion of the court that do not necessarily support the decision. 
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in ruling against him or her. At issue in Tumey was the fact that the petitioner 
had been tried in a city court whose judge was the mayor and from which fi nes 
were deposited in the city treasury. The Supreme Court found the lower court’s 
error to be so signifi cant that it mandated an automatic reversal of Tumey’s con-
viction. Similarly, the Court considers as automatically reversible convictions in 
cases in which certain plain errors were made, such as the use of an involuntary 
confession at trial and the denial of counsel at trial in violation of its holding in 
Gideon v. Wainwright.106

The Harmless Error Rule In Chapman v. California,107 decided in 1967, the 
Supreme Court established the harmless error rule, holding that a denial of a federal 
constitutional right can at times be of insuffi cient magnitude to require reversal of 
a conviction on appeal. Known also as the Chapman rule, the “harmless error” doc-
trine has been applied by the Supreme Court and other appellate courts in numer-
ous areas of constitutional dimension: evidence seized in violation of the Fourth 
Amendment, denial of counsel at a preliminary hearing, in-court identifi cations 
based on invalid pretrial identifi cation procedures, and obtaining a confession from 
a defendant after indictment without expressly informing the defendant of his right 
to counsel.108 When a court considers an error to be harmless, it is indicating that 
the mistake was not prejudicial to the rights of the accused and therefore made no 
difference in the subsequent conviction or sentence.

The Invited Error Rule Although uncommon, there have been instances 
when, during the course of a proceeding, the defense requests the court to make a 
ruling that is actually erroneous and the court does so. Under the invited error rule, 
the defense cannot take advantage of such an error on appeal or review.109

The Prosecution’s Right to Appeal

Neither the federal government nor the states may appeal the acquittal of a defen-
dant. Nor can the prosecution appeal the conviction on some lesser offense (say, 
murder in the second degree or manslaughter) when the original indictment was for 
a greater one (murder in the fi rst degree). Such actions are barred by the double 
jeopardy clause of the Fifth Amendment.
 However, there are two situations in which the prosecution may initiate appel-
late review. First, if a defendant successfully appeals and his or her conviction is 
reversed on some matter of law, the prosecution may contest the correctness of that 
legal ruling to the next higher court or even to the U.S. Supreme Court. Such was 
the case in Delaware v. Prouse,110 which involved a seizure of marijuana following a 
random “spot check” of the defendant’s driver’s license and vehicle registration. Upon 
conviction, the defendant appealed to the Delaware Supreme Court, which over-
turned the lower court’s ruling on the basis of illegal search and seizure. The pros-
ecution then appealed to the U.S. Supreme Court to argue the constitutionality of 
the state’s random license check practices. (See Chapter 8.)
 Alternatively, some jurisdictions permit the prosecution to initiate appeals from 
both convictions and acquittals, solely for the purpose of correcting any legal errors 
that may have occurred during trial.

Appellate Review of Sentences

Although appeals are commonly fi led in order to review either real or imagined 
errors in court procedure, sentences, for the most part, cannot be appealed. This is 
so because each jurisdiction has statutes that mandate a range of penalties for each 
specifi c crime. Although a convicted offender might consider the sentence imposed 
to be unfair, as long as it falls within statutory guidelines, it is legal.
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 There are, however, a number of circumstances in which sanctions have been 
appealed and reversed, including the following: (1) if the sentence was not authorized 
by statute and thus was illegal; (2) if the sentence was based on gender, ethnicity, 
or socioeconomic status and was, therefore, a violation of due process; (3) if the 
sentence had no relationship to the purposes of criminal sanctions; or (4) if the 
sentence was cruel and unusual. Note that in these four potential instances, the bases 
for appeal are not simply issues of sentencing “excess” but, rather, straightforward 
matters of constitutional rights.
 For many decades it has been argued that all sentences should be subject to 
some form of appeal. The fact that sentences are discretionary within a jurisdiction’s 
statutory guidelines and, as such, are lawful should not automatically suggest that 
they cannot be appealed. Discretion, after all, can be abused. Moreover, as Judge 
Marvin E. Frankel has pointed out:

The contention that sentencing is not regulated by the rules of “law” subject to appel-
late review is an argument for, not against, a system of appeals. The “common law” 
is, after all, a body of rules evolved through the process of reasoned decision of 
concrete cases, mainly by appellate courts. English appellate courts and some of our 
states have been evolving general, legal “principles of sentencing” in the course of 
reviewing particular sentences claimed to be excessive. One way to begin to temper 
the capricious unruliness of sentencing is to institute the right of appeal, so that 
appellate courts may proceed in their accustomed fashion to make law for this grave 
subject.111

 Currently, only about 14 states have appellate bodies that review sentences, and 
state appeals courts are generally reluctant to review sentences. Not wishing to second-
guess the sentencing judge, these higher courts feel that the magistrate who presided 
at the trial and pronounced the sentence had the most information available and was 
in the best position to determine the penalty.
 Finally, although the U.S. Supreme Court has reviewed many sentences when 
the issue at stake was of constitutional magnitude, only once did it require a sen-
tencing judge to explain the basis of the penalty imposed. The case was North 
Carolina v. Pearce,112 in which the defendant, whose original conviction had been 
reversed, was then retried by the same judge—only to be reconvicted and sentenced 
more severely in the second trial. The High Court ruled that in such circumstances, 
the reasons for the more severe sentence must be placed in the record, the logic 
being that the due process clause of the Fourteenth Amendment forbids the impo-
sition of a harsher sentence for the purpose of discouraging defendants from exer-
cising their rights of appeal.

The Appeal Process

After conviction, appeals are not automatic. There are specifi c procedural steps that 
must be followed. First, within a specifi ed period (from 30 to 90 days) subsequent 
to conviction, the petitioner must fi le a notice of appeal with the court. Second, and 
again within a specifi ed period, the petitioner must submit an affi davit of errors set-
ting forth the alleged errors or defects in the trial (or pretrial) proceedings that are 
the subjects of the appeal. If these requirements are followed, the higher court must 
review the case.113 Appeals are argued on the basis of the affi davit of errors and 
sometimes through oral argument. In either case, the subject matter of the appeal 
must be limited to the contents of the original proceeding. Thus, no new evidence 
or testimony can be presented, for an appeal is not a trial. However, if new evidence 
is discovered that was unknown or unknowable to the defense at the time of the 
trial, it can be the basis of an appeal.*

*There are other mechanisms through which cases can be reviewed, such as collateral review proceedings 
and writs of habeas corpus. These are generally initiated after the defendant’s sentence has commenced. 
They are discussed in Chapter 16, under prisoners’ rights and postconviction remedies.



■ CRITICAL

THINKING IN CRIMINAL JUSTICE

Attitudes of College Students Toward the Death Penalty

Throughout this chapter, you have read much about the death penalty—the arguments for 

and against, where the U.S. Supreme Court stands on whether a death sentence is “cruel 

and unusual punishment,” and the problems of discrimination and minority representation 

on death row. Even if you didn’t have opinions on one or more of these issues before, no 

doubt you thought critically about them as you studied the chapter. How do you think your 

opinions compare with those of a group of other college students?

 On a piece of paper, make a list from 1 to 10, and indicate whether you agree with 

each of the 10 statements listed below. If you agree strongly, moderately, or even just 

slightly with each statement, mark “yes.” Here they are:

 1. Capital punishment is a deterrent to crime.

 2. Convicted murderers are given too many appeals.

 3. The death penalty helps make society safer.

 4. Drug dealers should be executed.

 5. Only guilty people should be sentenced to die.

 6.  It costs less to keep someone in prison for life than it does to execute him or 

her.

 7. The death penalty is society’s way of getting revenge.

 8. Minorities are more likely to be executed than are whites.

 9. Mentally retarded murderers shouldn’t be executed.

10.  The race of the victim plays a major role in whether the accused will be given the 

death penalty.

Before going further, it should be pointed out that a considerable amount of research 

has been conducted on attitudes about capital punishment, and one of the general 

conclusions has been that a person’s background has more of an impact on his or her 

opinion than educational presentations.114 Having said that, researchers Brian K. Payne 

and Victoria Coogle conducted a study of college students’ attitudes toward the death 

penalty during the second half of the 1990s.115 The research was done with a sample 

of students enrolled at a medium-sized southern university. Aside from the actual atti-

tudes, the most interesting fi ndings were that race and political ideology were important 

infl uences on attitudes, while gender, community size, and choice of major (including 

criminal justice) were not. How do your attitudes compare with those of the students 

in the study? To fi nd out, see endnote 116 at the end of this textbook.116 And bear in 

mind that these fi gures refer to students in just one study, not the entire U.S. college 

population.

 As a fi nal point here, ask yourself if the death penalty is “cruel and unusual punish-

ment.” After years of debate, most Americans feel that the death penalty is an appropriate 

punishment for truly evil crime. A case many supporters of capital punishment point to 

was the execution of Jimmy Lee Gray in 1983, convicted in a Mississippi court for kidnap-

ping and raping a three-year-old girl, then murdering her by suffocation in mud. Even Gray’s 

mother was in favor of her son’s execution.

 Support for the death penalty is rooted in the underlying assumption that the right 

person is being executed. However, it would appear that for every seven people executed, 

one is determined to have been innocent. There is concern, furthermore, that many more 

mistaken convictions will go unnoticed as record numbers of inmates fi ll death rows and 
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pressure builds for speedy executions. This certainly is possible in Texas, which ranks fi rst, 

year after year, in the number of death row residents put to death. Within this context, 

what should be done with the death penalty?

■

Jimmy Lee Gray immediately before his execution.

■ SUMMARY

After the verdict, the business of the court is not complete. Next, there is the mat-
ter of sentencing. Throughout American history, there has been no single and clearly 
defi ned rationale to serve as a guiding principle in sentencing. As a result, even 
contemporary sentencing objectives are seemingly based on at least four competing 
philosophies: retribution, incapacitation, deterrence, and rehabilitation. Sentencing 
alternatives include fi nes, probation or some other community-based program, 
imprisonment, or death.
 When the framers of the Constitution incorporated the Eighth Amendment 
ban against cruel and unusual punishment, the death penalty was apparently not at 
issue. Under colonial philosophy, capital punishment was considered neither cruel 
nor unusual.
 The Supreme Court’s interpretation of the Eighth Amendment has been fl ex-
ible. The Court has ruled on various forms of punishment but has generally been 
silent regarding the constitutionality of capital punishment. Furman v. Georgia in 
1972 invalidated state death penalty statutes on Eighth Amendment grounds, but 
it enabled the states to enact new capital punishment laws. Executions resumed in 
1977, and the number of persons on death rows across the nation began to grow. 
Meanwhile, the death penalty debate continues, with arguments for and against 
capital punishment revolving around issues of economics, retribution, public opinion, 
community protection, deterrence, irreversibility, discrimination, protection of the 
criminal justice system, brutalization, and cruel and unusual punishment.
 At the appellate stage of the criminal justice process, the presumption of 
innocence has evaporated with the fi nding of guilt and it becomes the defen-
dant’s obligation to show why a conviction should be overturned. There are 
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grounds on which the defense can initiate an appeal, but the prosecution cannot 
appeal the acquittal of a defendant because of the double jeopardy clause of the 
Fifth Amendment. However, should an accused successfully appeal and have his 
or her conviction reversed on some matter of law, the prosecution may contest 
the correctness of that legal ruling to the next highest court or even to the U.S. 
Supreme Court.

■ KEY TERMS

allocution (381)
appeal (402)
Coker v. Georgia (389)
defi nite sentence (374)
determinate sentence (374)
deterrence (370)
Furman v. Georgia (387)
Gregg v. Georgia (388)

incapacitation (370)
indeterminate sentence (373)
intermittent sentence (374)
Lockhart v. McCree (400)
mandatory sentence (374)
presentence investigation (380)
rehabilitation (371)
retribution (369)

separation-of-powers doctrine (380)
Tison v. Arizona (400)
truth-in-sentencing laws (380)
vengeance (369)
victim impact evidence (370)
Weems v. United States (385)
Witherspoon v. Illinois (386)

■ ISSUES FOR DISCUSSION
1. Should vengeance be accepted as a rationale for punishment?
2. How might mandatory sentencing statutes lead to increased 

prosecutorial discretion and court delays?
3. Would mandatory sentencing statutes make the certainty of 

punishment more realistic? Would such sentences affect the 
crime problem?

4. Should victim impact evidence be permitted in death penalty 
cases?

5. Which method of execution is the most humane?
6. What argument in favor of capital punishment seems most 

valid? Should capital punishment be abolished? Will it be?
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Prison of course is the school of crime par excellence. Until 

one has gone through that school, one is only an amateur. 

–Henry Miller, 1945. We warehouse people, but we 

don’t make persons of the people. We don’t really care. 

–Nicholas Pastore, New Haven Chief of 

Police, 1994. One learns patience in prison. –Fyodor 

Dostoyevsky, 1861. The Constitution does not 

mandate comfortable prisons. –Rhodes v. Chapman, 

1981. Prisoners are not stripped of their constitutional 

rights, including the right to due process, when the prison 

gate slams shut behind them. –United States ex rel. 

Gereau v. Henderson, 1976. Community-based 

corrections is the most promising means of accomplishing 

the changes in offender behavior that the public expects—

and now demands—of corrections. –National Advisory 

Commission on Criminal Justice Standards 

and Goals, 1973. Why can’t we reform our criminals? 

–UCLA Criminologist David Farabee.
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Sing Sing in the early 1900s. Built in 1825 and located on the banks of the Hudson River some 40 miles north of New York City (and hence 
the expression “up the river”), Sing Sing is said to have derived its name from the Native American words “sint sinks,” meaning “place of many 
stones.” The institution had 100 inmates when it fi rst opened, but now houses more than 3,000.

CHAPTER 14
   From Walnut Street to Alcatraz
THE AMERICAN PRISON EXPERIENCE 

       LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

    1 What is corporal punishment, and how was it 

administered in colonial America? 

    2 What were the contributions of the classical 

school of criminology? 

    3 What were the differences between the 

“separate” and “silent” systems of confi nement? 

    4 What were the types of, and problems with, 

prison labor during the nineteenth and early 

twentieth centuries? 

    5 What were the contributions of the reformatory 

era in American corrections? 

    6 What are the problems with jails today, and how 

might they be alleviated? 

    7 What is “home incarceration,” and is it a useful 

correctional tool? 

    8 Are prisons and jails just different names for the 

same thing?  
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  H
 istorically and cross-culturally, the range of punishments imposed by 

societies has been vast. Over the centuries, the sanctions for even less 

serious crimes were exceedingly harsh, and the litany of punishments 

down through the ages has often been referred to as the story of “man’s inhu-

manity to man.” 1  

  In early societies the death penalty was a universal form of punishment. It 

was commonly applied both as a deterrent and as a means of removing an 

offender from the community. Criminal codes from the ancient East to the modern 

West included capital statutes for offenses as trivial as adultery and petty theft. 

As recently as the early nineteenth century in England there were 200 capital 

crimes—ranging from murder and rape to larceny and disturbing the peace. The 

methods of execution went well beyond the diabolical and macabre, and they 

were often performed in public. 

  This chapter traces the evolution of corrections in American society, begin-

ning with corporal punishments of various kinds and continuing with the develop-

ment of the prison system and its operation today.    

  Varieties of Punishment   
 Throughout history  corporal punishment,  in the form of mutilation, branding, 
whipping, and torture, has been commonplace, being used for a variety of punitive 
purposes. Mutilations were attempts to “let the punishment fi t the crime”: Thieves 
and robbers lost their hands, perjurers and blasphemers had their tongues cut out or 
pierced with hot irons, and rape was punished by castration. Branding and whipping 
were noncapital sanctions designed to preserve discipline and deter would-be offend-
ers. Torture, a popular means of exacting confessions, included measures of gruesome 
ingenuity. The torture devices of medieval Europe, for example, were often monstrous. 
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elusive retreat. Millions of citizens who were 

caught in a drab round of idleness and pov-

erty responded to the criminal exploits with 

admiration. The bandits became folk heroes, 

and the names of John Dillinger, Frank Nash, 

Charles “Pretty Boy” Floyd, Bonnie Parker, 

Clyde Barrow, and George “Baby Face” Nel-

son quickly found their way into American 

folklore. But to the Federal Bureau of Investi-

gation they were “public enemies”; to FBI 

director J. Edgar Hoover they were “public 

rats,” “the lowest dregs of society,” “vermin 

in human form,” “slime,” “vermin spewed 

out of prison cells,” and “scum from the boil-

ing pot of the underworld.” Alcatraz 

appeared to be the answer. 

  Was Alcatraz the answer? Was it ever a 

model prison? Where did it fi t in the evolution 

of American corrections? Are there other 

kinds of prisons in the United States? What 

are the differences between jails and prisons? 

 For some time I have desired to obtain a place of 

confi nement to which could be sent our more 

dangerous, intractable criminals. You can appre-

ciate, therefore, with what pleasure I make public 

the fact that such a place has been found. By ne-

gotiation with the War Department we have ob-

tained the use of Alcatraz Prison, located on a 

precipitous island in San Francisco Bay, more 

than a mile from shore. The current is swift and 

escapes are practically impossible. Here may be 

isolated the criminals of the vicious and irre-

deemable type. 

 The attorney general’s interest in an ultrase-

cure prison was based on the fact that dur-

ing the early years of the Great Depression, 

an unusual crime wave had spread across 

the American Midwest. Banks that had 

weathered the stock market crash of 1929 

were being robbed at the rate of two a day. 

The outlaws operated with fl air and skill. 

Armed with machine guns, they re-created a 

frontier pattern of rapid assault followed by 

     Alcatraz: Model Prison 

for “Public Enemies”? 

 SAN FRANCISCO, CA—In a national 

radio address on October 12, 1933, U.S. 

attorney general Homer S. Cummings 

made the following announcement: 

        Guard tower at Alcatraz    
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They included the  rack,  which stretched its victims, and the “Scavenger’s Daughter,” 
which rolled them into a ball:

  On the rack the prisoner seemed in danger of having the fi ngers torn from his hands, 
the toes from his feet, the hands from the arms, the feet from the legs, the forearms 
from the upper arms, the legs from the trunk. Every ligament was strained, every joint 
loosened in its socket; and if the sufferer remained obstinate when released, he was 
brought back to undergo the same cruelties with the added horror of past experience 
and with a diminished fortitude and physical power. In the Scavenger’s Daughter, on the 
other hand, the pain was caused by an ingenious process of compression. The legs were 
forced back to the thighs, the thighs were pressed onto the belly, and the whole body 
was placed within two iron bands which the torturers drew together with all their 
strength until the miserable human being lost all form but that of a globe. Blood was 
forced out of the tips of the fi ngers and toes, the nostrils and mouth; and the ribs and 
breastbone were commonly broken in by the pressure. 2    

    Banishment and transportation were alternatives to capital punishment. Banish-
ment served to rid the community of undesirables, who would be put to death if they 
returned. The most systematic form of banishment, in the form of a program of trans-
portation to far-removed lands, occurred in several European countries during the six-
teenth through the nineteenth centuries. England led the world in this practice, which 
it used to expel convicts as well as to colonize inhospitable territories. Between 1606 
and 1775, tens of thousands of vagrants and thieves were shipped to the American 
colonies in the West Indies. After the American Revolution, convicts were sent to 
Australia (see  Exhibit 14.1 ). 3  In its most modern form, banishment has taken the form 
of “deportation” of alien criminals. In 2007, for example, more than 280,000 foreign 
nationals were deported from the United States, the vast majority to Mexico. 4  
    Other punishments have included forced labor, sterilization, excommunication 
from the Church, loss of property and inheritance rights, disfi gurement, and impris-
onment. In the American colonial period, however, the most common forms of 
punishment were corporal in nature.    

Guatemala 
3.3%

Honduras 
3.2%

El Salvador 
2.6%

Other 
10.1%

Mexico 
73.9%

Jamaica 
1.4%

Colombia 
1.5%Brazil 

1.7%

Dominican 
Republic

2.4%

Destination of Deportees

Source: U.S. Citizenship and Immigration Services.

International Perspectives on Crime & Justice EXHIBIT 14.1

 Van Diemen’s Land 

 In 1642, a Dutch navigator by the name of Abel Tasman was the fi rst 

European known to have sighted a small island some 200 miles or so 

just south of Australia. In fact, as Tasman swept along the island’s 

west coast, he believed that it was a peninsula jutting out from main-

land Australia. He named it Van Diemen’s Land, after the governor of 

the Dutch East Indies. 

  Tasman’s tales of rainy forests, forbidding mountains, dangerous 

animals, and savages on the beaches didn’t do much to kindle any 

enthusiasm for the place among his masters, and when his subse-

quent voyage in 1644 turned up pretty much the same things, the 

Dutch gave up on Australia altogether. 

  In 1803 the British decided to establish a penal colony on Van Die-

men’s Land. A year later Hobart Town was established, and soon after 

convicts began arriving. Van Diemen’s Land quickly became a byword 

for sadism and terror, rum and the lash, and barbaric prison camps. By 

the time convicts ceased to be transported in 1852, the island’s repu-

tation had become so ghastly that its residents decided to change its 

name to something friendlier-sounding. After navigator Abel Tasman, 

it is now known as Tasmania. 

A Tasmanian rainforest.
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  Origins of American Corrections   
 With the growth of the American colonies, many of the punishments that had been 
common throughout medieval Europe found their way to the New World. Capital 
statutes endured for numerous offenses, as did banishment, and corporal punish-
ments in the form of branding, fl ogging, and mutilation persisted.  

 Punishment in the Colonies 

 The colonies employed a curious variety of sanctions, including the ducking stool, 
the stocks and pillory, the brank, the scarlet letter, and the bilboes. They were 
imposed for minor offenses, and although they are generally associated with early 
American life, most had originated in Western Europe as means to shame and 
humiliate offenders. 5  
    The  ducking stool,  as its name implies, was a chair that was fastened to a long 
lever and situated at the bank of a river or pond. The victim, generally a village 
gossip or scold, was repeatedly submerged in the water before a jeering crowd. The 
 stocks and pillory,  which were common in almost every early New England com-
munity, were wooden frames with holes for the head, hands, and feet. They were 
located in the town square, and the culprit—generally a wife beater, petty thief, 
vagrant, Sabbath breaker, drunkard, adulterer, or unruly servant—would be subjected 
to public scorn. Confi nement in the stocks and pillory often resulted in much more 
than simple humiliation. The offenders were often whipped or branded while being 
detained, and most were pelted by passersby. Some were even stoned to death. 
Offenders who were condemned to the pillory generally had their ears nailed to the 
frame and were compelled to tear themselves loose (or have their ears cut off ) when 
their period of detention ended. 
    The  brank,  also called the “gossip’s helm” and the “dame’s bridle,” was a cage 
placed about the head. It had a spiked plate or fl at dish of iron that was placed 
in the mouth over the tongue, thus infl icting severe pain if the offender spoke. As 
this description suggests, this device was designed for gossips, perjurers, liars, and 
blasphemers, but in colonial New York it was also used for husband beaters and 
village drunkards. 
    The  scarlet letter,  made famous by Nathaniel Hawthorne’s novel of the same name, 
was used for a variety of offenses. An adulterous wife wore an  A,  cut from scarlet cloth 
and sewn to her upper garments. A blasphemer wore a  B,  a pauper a  P,  a thief a  T,  
and a drunkard a  D  (see the Critical Thinking section on page 435). 
    And fi nally there were the  bilboes,  wherein the citizen convicted of slander and 
libel was shackled by the feet to a wooden stake.   

 Punishment versus Reformation 

 While these punishments were common in colonial times, not everyone was in agree-
ment that these were appropriate responses to lawbreaking. In fact, throughout English 
and American history, scholars and kings, philosophers and reformers, and legislators 
and politicians have argued the merits of punishment versus reformation in the manage-
ment and control of criminal offenders. Their views were shaped by the evolution of 
criminal law, alternative conceptions of justice, and changing social attitudes. 
    Before the eighteenth century, correctional ideas and practices might vary, but 
they all shared similar goals—the taking of vengeance, the reduction of crime, and 
the protection of self and society. Criminal sanctions focused on retribution, banish-
ment, isolation, and death and were based on the reasoning that offenders were 
enemies of society, that they deserved punishment, and that severe approaches would 
eliminate their potential for future crime. This  punishment ideology  has endured 
throughout recorded history. 
    During the eighteenth century—the Age of Enlightenment—a new ideology 
began to emerge. It was a reform movement that stressed the dignity and imperfections 

 The pillory is a mechanical device for 

infl icting personal distinction.    

— ambrose   bierce , 
 the devil´s dictionary    

 The pillory is a mechanical device for 

infl icting personal distinction.    

— ambrose   bierce , 
 the devil´s dictionary    

       The object of punishment is the refor-

mation of the sufferer, and that of re-

venge, the gratifi cation of the agent.

—    aristotle     

       The object of punishment is the refor-

mation of the sufferer, and that of re-

venge, the gratifi cation of the agent.

—    aristotle     

    The public execution endured into the 
twentieth century. The last such event in 
the United States was the hanging of 
22-year-old Rainey Bethea in 
Owensboro, Kentucky, on August 14, 
1936. News dispatches stated that some 
20,000 spectators witnessed the execution.  
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of the human condition; it recognized the harshness of criminal law and procedure; 
and it fought against the cruelty of many punishments and conditions of confi ne-
ment. Among the leading European thinkers in the reform movement were Charles 
Montesquieu, François Voltaire, and Denis Diderot in France; Cesare Beccaria in 
Italy; and Jeremy Bentham, John Howard, Samuel Romilly, and Sir Robert Peel 
in England. 6    

 The Classical School of Criminology 

 The principles of Montesquieu, Voltaire, and other Enlightenment philosophers 
with regard to criminal law and the administration of justice merged during the 
middle of the eighteenth century into what has become known as the  classical 
school of criminal law and criminology.  It has been called “classical” because of 
its historical signifi cance as the fi rst body of ideas before modern times that was 
coherently formulated to bring about changes in criminal law and procedure. At 
the heart of the classical tradition are the ideas that a person is a self-determining 
being, acting on reason and intelligence, and therefore is responsible for his or 
her behavior. 
    The classical school began as an outgrowth of the acquaintanceship between 
 Cesare Beccaria,  an economist and jurist, and Alessandro Verri, a prison offi cial in 
Milan. Beccaria’s numerous visits to Verri exposed him to existing criminal justice 
procedures. He observed that judges applied capricious and purely personal justice; 
he noted that criminal sanctions were almost totally discretionary; he saw many 
magistrates exercising their power to add to the punishments prescribed by law; and 
he witnessed tyrannical and brutal punishments in which criminals were branded, 
mutilated, torn limb from limb, fed to animals, slowly starved, scalded, burned, 
hanged, enslaved, crucifi ed, and stoned or pressed to death. 
    Outraged by what he saw, Beccaria began writing what became one of the most 
signifi cant books of his time. Two years later, in 1764, his  Dei delitti et delle pene (An 
Essay on Crimes and Punishments)  was published. It outlined a liberal doctrine of 
criminal law and procedure and highlighted the following points:  

  1.   Because the criminal law places restrictions on individual freedom, the law 
should be limited in scope. The function of the law is to serve the needs of a 
given society, not to enforce moral virtue, and as such, to prohibit an action 
necessarily increases rather than decreases crime.  

  2.   In the administration of justice, the presumption of innocence should be the 
guiding factor, and at all stages in the criminal justice process the rights of the 
suspected, the accused, the convicted, and the sentenced should be protected.  

  3.   The criminal law should defi ne in advance both the offenses and their punish-
ments. Thus, there should be a complete written code of criminal law.  

  4.   Punishment should be retributive: “Everyone must suffer punishment so far to 
invade the province of his own rights as the crime he has committed has pen-
etrated into that of another.”  

  5.   The severity of punishment must be limited; it should be proportionate to the 
crime; it should not go beyond the point that already prevents the offender from 
further injuring others or beyond the point that already deters others.  

  6.   The nature of the punishment should correspond with the nature of the offense; 
a fi ne would be appropriate for simple thefts, but corporal punishment and labor 
would satisfy crimes of violence.  

  7.   There must be certainty of punishment; penalties must be applied with speed 
and certainty.  

  8.   Punishment should not be used to make an example of the offender for society, 
nor should the punishment include reformatory measures, since enforced refor-
mation by its very nature is of little use. Moreover, the punishment should be 

famous criminals
Heidi Fleiss
Born in 1965 to a famous pediatrician, by 

the early 1990s Heidi Fleiss had become 
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driving without a license, and the illegal pos-
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based on the objective criterion of the crime and not varied to suit the person-
ality of the offender.  

  9.   “It is better to prevent crimes than to punish them”; prevention consists in a 
clear and limited code of laws, supplemented by the rewarding of virtue. 7     

     Beccaria’s reformist views were highly praised, for they appeared at a time when 
European jurists were ready to hear and implement the kinds of changes he pro-
posed. His arguments were incorporated into both English and French criminal 
codes, and among those inspired by Beccaria’s work were the framers of the U.S. 
Constitution. 
    The classical school was not limited to the writing and infl uence of Cesare Bec-
caria. In England, classicists such as Jeremy Bentham, Samuel Romilly, and John 
Howard sought to reform the infamous “bloody codes”—a system of laws that per-
mitted execution for such crimes as pickpocketing, cutting down trees on government 
parklands, setting fi re to a cornfi eld, escaping from jail, and shooting a rabbit. 
    However, the doctrine of free will, which dominated classical thinking, was 
problematic in some respects. Classicists argued that all behavior is based on  hedo-
nism,  the  pleasure-pain principle.  People choose the courses of action that give them 
the most pleasure and avoid those that bring pain. Thus, behavior is purposive—and 
punishment, they reasoned, should result in more pain than the pleasure received 
from the forbidden act. This view applied equally to all citizens, with no allowances 
for aggravating or mitigating circumstances. In spite of these fl aws in its perspective, 
the classical school did make contributions. It was instrumental in making the law 
impartial, reducing the harshness of penalties, and replacing the arbitrary powers of 
judges with a specifi ed range of criminal sanctions. 
    The shift in correctional philosophy stemming from the writings of the classical 
school led to the use of less severe forms of corporal punishment. There was also 
growing interest in the use of imprisonment as a form of punishment offering the 
possibility of reformation of the offender.     

  American Prisons in Perspective   
 The American prison system had its beginnings during the second half of the seven-
teenth century in Philadelphia. In 1682, William Penn, a religious reformer and the 
founder of Pennsylvania, made sweeping changes in the administration of justice in 
the territory under his control. He limited the death penalty to cases of murder, called 
for fi nes and imprisonment as penalties for most offenses, and urged fl ogging for 
adultery, arson, and rape. These were mild sanctions compared to the executions, 
brandings, mutilations, and other severe punishments employed in the other colonies. 
Penn also infl uenced the construction of county jails, which were designed to be 
workhouses for convicted felons. The fi rst of these was the High Street Jail in Phila-
delphia, erected in 1682; others appeared in the decades that followed. But even before 
Penn’s death in 1718, the workhouse idea had failed as a result of overcrowding and 
inadequate conditions. As one observer described the situation:

  What a spectacle must this abode of guilt and wretchedness have presented, when in 
one common herd were kept by day and night prisoners of all ages, colors and sexes! 
No separation was made of the most fl agrant offender and convict, from the prisoner 
who might, perhaps be falsely suspected of some trifl ing misdemeanor; none of the old 
and hardened culprits from the youthful, trembling novice in crime; none even of the 
fraudulent swindler from the unfortunate and possibly the most estimable debtor; and 
when intermingled with all these, in one corrupt and corrupting assemblage were to 
be found the disgusting object of popular contempt, besmeared with fi lth from the 
pillory—the unhappy victim of the lash, streaming with blood from the whipping 
post—the half-naked vagrant—the loathsome drunkard—the sick, suffering from var-
ious bodily pains, and too often the unanealed [not having received the last rites of 
the Church] malefactor, whose precious hours of probation had been numbered by his 
earthly judge. 8    

 Care should be taken that the punish-

ment should not be out of proportion to 

the offenses. 

—cicero

 Care should be taken that the punish-

ment should not be out of proportion to 

the offenses. 

—cicero

   Some young brothers seem like they 

don’t care if they go to prison. They 

think it’s macho, that it gives them 

more rank out on the street.

    —theodore russell, 

former inmate     
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      The Walnut Street Jail 

 During the eighteenth century, the Quakers of Pennsylvania were at the forefront 
of correctional reform. In 1787, they formed the Philadelphia Society for Alleviating 
the Miseries of Public Prisons and quickly addressed the conditions in local jails. In 
1776, a new prison-workhouse opened on Walnut Street in Philadelphia to receive 
prisoners from the overcrowded High Street Jail. In 1790, infl uenced by the work 
of John Howard, a British prison reformer, the society transformed the new structure 
on Walnut Street into the fi rst American penitentiary. 
    The  Walnut Street Jail  was both a prison and a workhouse, and it extended 
over some two acres of land. Those convicted of the most serious crimes were con-
fi ned without labor in 16 solitary cells, each six feet wide and eight feet long, with 
an inner iron door, an outer wooden door, and wire across the single window. The 
prisoners were fed a rather peculiar diet consisting of pudding made of molasses and 
maize. A large pipe leading from each cell to a sewer served as a toilet, while a stove 
in the corridor provided heat. Offenders confi ned for less serious crimes were lodged 
together in rooms 18 by 20 feet in size. They worked together in a large stone 
structure at tasks such as shoemaking, carpentry, weaving, tailoring, and nailmaking. 
Women worked at spinning cotton, preparing hemp and wool, washing, and mend-
ing. Vagrants and unskilled prisoners beat hemp or picked moss and oakum (jute 
fi ber used for caulking ships). Male prisoners were credited with the prevailing wage 
but were charged the costs of their trials, fi nes, and maintenance. Women were not 
given wages, nor were they charged for their maintenance. No irons or guard weap-
ons were permitted. Except for women prisoners, silence was enforced in the shops 
and at meals, but some low-toned conversation was permitted in the night quarters 
before bedtime. Religious instruction and weekly services were offered. 9  
    Throughout the 1790s, the Walnut Street Jail was considered a model prison. Offi -
cials from other states and European countries visited to observe its cellular confi nement 
pattern and workhouse program, returning home to praise its design and procedures. 
By the beginning of the nineteenth century, however, Philadelphia’s acclaimed jail had 
begun to deteriorate, primarily because of overcrowding. Work activity had been dis-
continued, discipline had broken down, and riots were common.   

 The Separate System 

 The solitary confi nement of hardened offenders in the Walnut Street Jail was based 
on the notion that recidivism could be prevented and offenders reformed if prison-
ers did not congregate in shared quarters. Confi nement in an isolated cell would 
give the convict an opportunity to contemplate the evils of his past life, thereby 
leading him to resolve “in the spiritual presence of his Maker” to reform his future 
conduct. 10  More specifi cally, supporters of this  separate system  argued that it pos-
sessed a number of wholesome virtues, including the following:  

  •   The protection against possible moral contamination through evil association.  
•     The invitation to self-examination and self-reproach in solitude.  
•     The impossibility of being visited by anyone (other than an offi cer, a reformer, 

or members of the clergy).  
•     The great ease of administration of discipline.  
•     The possibility of a great degree of individuality of treatment.  
•     The minimal need for disciplinary measures.  
•     The absence of any possibility of mutual recognition of prisoners after discharge.  
•     The fact that the pressures of loneliness would make convicts eager to engage 

in productive labor, during which time they could be taught a useful trade. 11    

    Such was the basis for the construction of Western Penitentiary near Pittsburgh 
in 1826 and Eastern Penitentiary near Philadelphia in 1829. Eastern Penitentiary 
refl ected the Pennsylvania correctional philosophy, and its architecture was adapted 
to the principle of solitary confi nement. 12  It had seven wards, housing a total of 844 
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individual cells, all radiating from a common center like the spokes of a wheel. To 
each cell on the lower fl oor of each ward was attached a small exercise yard, which 
the prisoner could visit twice daily for short periods. In the interim, he washed, ate, 
and slept in his cell, seeing no one other than prison offi cials and reformers from 
the outside community. Massive walls surrounded the entire institution and divided 
its parts so as to eliminate all contact and make escape impossible. 
    Visitors from almost every nation in the Western world marveled at the con-
struction and plan of Eastern Penitentiary and recommended that the model be 
adopted in their home countries. In 1833, the French writers Gustave de Beaumont 
and Alexis de Tocqueville commented on the reformative effects of the absolute 
solitude that Pennsylvania’s separate system provided for its confi ned offenders:

  Generally, their hearts are found ready to open themselves, and the facility of being moved 
renders them also fi tter for reformation. They are particularly accessible to religious senti-
ments, and the remembrance of their family has an uncommon power over their minds. . . . 
Nothing distracts, in Philadelphia, the mind of the convicts from their meditations; and as 
they are always isolated, the presence of a person who comes to converse with them is of 
the greatest benefi t. . . . When we visited this penitentiary, one of the prisoners said to us: 
“It is with joy that I perceive the fi gure of the keepers, who visit my cell. This summer a 
cricket came into my yard; it looked like a companion. When a butterfl y or any other 
animal happens to enter my cell, I never do it any harm.” 13    

    However, the separate system was also a dehumanizing experience. As one com-
mentator described it:

  [The inmate] was given a hot bath, and a prison uniform. Then his eyes were bandaged, 
and he was led blindfolded into the rotunda, where, still not seeing, he heard the rules 
of the house explained by the superintendent. And still blindfolded, he was led to his 
living grave. The bandage was taken from his eyes. He saw a cell less than twelve feet 
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long, less than eight feet wide, and if he was to live on the ground fl oor, he saw a little 
courtyard, the same size, highly walled, opening out of it, in which he sometimes might 
exercise. In that cell, and that courtyard, he stayed, without any change, for three, ten, 
twenty years or for life. He saw only the guard who brought his food to him, but who 
was forbidden to speak to him. He got no letters, saw none of his family. He was cut 
off from the world. When the cholera raged in Philadelphia in 1843, it was months 
before the prisoners got a hint that an epidemic had visited the city. After the slave had 
been three days in his cell, he was allowed to work, if he wished, and the fact that nearly 
all prisoners asked for something to do proved to the inspectors that reform was begin-
ning. If they did not choose to work they might commune with their corrupt hearts in 
a perfectly dark and solitary punishment cell. 14    

    Despite its attractiveness to European visitors, the Pennsylvania plan never 
gained widespread popularity in the United States. It was the basis of some experi-
ments in New Jersey and Rhode Island, but by the latter part of the nineteenth 
century it had been abandoned, even in Pennsylvania.   

 The Silent System 

 The demise of the separate system was due not so much to the destructive effects of 
long-term solitary confi nement as to the emergence of a different pattern of prison 
administration in New York State. Established at Auburn Prison in 1823, it was known 
as the  silent system  and was considered to be the most economically sound type of 
penitentiary program. Rather than having outside cells with individual exercise yards as 
at Eastern Penitentiary, prisoners at Auburn were confi ned in banks of inside cells 
each measuring only seven feet by three and a half feet. Inmates were employed in 
shops during the day under a rigid rule of absolute silence at all times. Hard labor was 
considered essential to the reformation of character and to the economic solvency of 
the prison. Perpetual silence was seen as mandatory while inmates were together in 
order to prevent them from corrupting one another and to reduce opportunities for 
devising plans for insurrection, escape, or riot. All prisoners were totally separated from 
the outside world; communication with relatives and friends was forbidden. 15  
    The attractiveness of the silent system was primarily due to its economic advan-
tages. Small inside cells were cheaper to construct. Also, industrial production in 
large congregate work areas was far greater and more effi cient than the limited 
output possible under the Pennsylvania plan of handicraft construction in separate 
confi nement. The hard and unremitting labor, perpetual silence, and unquestioning 
obedience were maintained by means of severe corporal punishments such as fl og-
ging, the “douche,” and the “water cure.” Flogging was considered the most effective 
method of gaining compliance and was generally done with a rawhide whip or a 
“cat” made of wire strands. The “douche” involved continuous dumping of frigid 
water onto the prisoner from a great height. The “water cure” took several forms. 
At times it consisted of a strong, fi ne stream of water turned onto sensitive parts of 
the prisoner’s body; on other occasions, water fell a drop at a time onto the prisoner’s 
head, the process sometimes lasting for days. These were common punishments for 
breaking the silence rule. The technique of talking out of the side of one’s mouth—
often depicted in gangster movies of the 1930s and 1940s—had its origin in “silent” 
prisons, where it was a means of getting around the silence rules. 
    Prison stripes and the  lockstep  also originated at Auburn. Striped uniforms served 
to degrade convicts and to make them conspicuous if they escaped. The lockstep, 
which was devised for the purpose of making supervision easier, was a bizarre march-
ing formation. Prisoners were required to line up behind one another with their hands 
on the shoulders or under the arms of the person in front. The line then moved 
rapidly toward its destination as the prisoners shuffl ed their feet in unison, without 
lifting them from the ground, with their eyes focused on the guard. Another feature 
of Auburn was the “prison-within-a-prison,” or “hole”—an area where prisoners were 
put into total isolation as a punishment for violations of institutional rules. For a very 
different view of Auburn, see  Exhibit 14.2 . 
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       Prison Industries 

 The Auburn model became the major pattern of prison administration for the rest 
of the nineteenth century. Sing Sing Prison in New York adopted the Auburn plan 
in 1825, and more than 30 other states built similar institutions in the years that 
followed. However, the rule of absolute silence was soon relaxed, for conditions 
within most penitentiaries made it impractical. Not only had most of the institutions 
become overcrowded, but, more important, the Industrial Revolution had arrived 
and factory workshop production had been introduced to exploit cheap inmate labor 
and make penitentiaries self-sustaining. Production became the paramount goal of 
prisons, and the necessity for communication within the industrial shops served to 
make the perpetual silence rule counterproductive. 16  
    Contract labor and the piece-price system were the earliest forms of prison industry. 
Under the  contract system,  the labor of inmates was leased to an outside contractor, 
who furnished the machinery and raw materials and supervised the work. Under such 
an arrangement the only responsibility of the prison administration was to guard the 
convicts. The  piece-price system  was a variation on the contract system. The contrac-
tor supplied the raw materials and received the fi nished product, paying the prison a 
specifi ed amount for each unit produced. Under both plans prisoners were exploited, 
overworked, and otherwise abused. Contractors often shortchanged convicts in their 
work tallies, and prison offi cials forced inmates to work long hours under deplorable 
conditions for little or no pay. Recalling his experiences at Michigan’s Ionia Reformatory 
in 1889, an inmate at Illinois State Penitentiary wrote some four decades later:

  During my stay at this time there was a great deal of fi ghting, especially in the Cigar 
Shop, owing to the fact that the boys were continuously stealing cigars from each other 
to complete the task set them by the Contractors, as it was almost impossible to do what 
they demanded. In the Shoe Shop things were about the same, and a friend of mine, 
Tiny Prince, tried to cut off his fi nger in full view of all of us. Another man on the Shoe 
Contract took a hatchet and cut off his thumb because he was unable to do his task. 

EXHIBIT 14.2 A View from the Field

A Day at Auburn Prison by Lewis Dwight, Boston Prison Discipline Society, 1823

At Auburn we have a more beautiful example still of what may be done 

by proper discipline, in a prison well constructed. It is not possible to 

describe the pleasure which we feel in contemplating this noble insti-

tution, after wading through the fraud, and the material and moral fi lth 

of many prisons. We regard it as a model worthy of the world’s imita-

tion. We do not mean that there is nothing in this institution which 

admits of improvement; for there have been a few cases of unjustifi -

able severity in punishments; but, upon the whole, the institution is 

immensely elevated above the old penitentiaries.

 The whole establishment, from the gate to the sewer, is a specimen 

of neatness. The unremitting industry, the entire subordination and sub-

dued feeling of the convicts has probably no parallel among an equal 

number of criminals. In their solitary cells they spend the night, with no 

other book but the Bible, and at sunrise they proceed, in military order, 

under the eye of the turnkeys, in solid columns, with the lock march, to 

their workshops; thence, in the same order, at the hour of breakfast, to 

the common hall, where they partake of their wholesome and frugal 

meal in silence. Not even a whisper is heard; though the silence is such 

that a whisper might be heard through the whole apartment. The con-

victs are seated in single fi le, at narrow tables, with their backs towards 

the center, so that there can be no interchange of signs. If one has more 

food than he wants, he raises his left hand; and if another has less, he 

raises his right hand, and the waiter changes it. When they have done 

eating, at the ringing of a little bell, of the softest sound, they rise from 

the table, form the solid columns, and return, under the eye of the 

turnkeys, to the workshops. From one end of the shops to the other, it 

is the testimony of many witnesses that they have passed more than 

three hundred convicts, without seeing one leave his work, or turn his 

head to gaze at them. There is the most perfect attention to business 

from morning until night, interrupted only by the time necessary to dine, 

and never by the fact that the whole body of prisoners have done their 

tasks, and the time is now their own, and they can do as they please. 

At the close of the day, a little before sunset, the work is all laid aside 

at once, and the convicts return, in military order, to the solitary cells, 

where they partake of the frugal meal, which they were permitted to 

take from the kitchen where it was furnished for them as they returned 

from the shops. After supper, they can, if they choose, read Scripture 

undisturbed and then refl ect in silence on the errors of their lives. They 

must not disturb their fellow prisoners by even a whisper.

Source: From a letter cited by Harry Elmer Barnes, The Story of Punishment: A Record of 

Man’s Inhumanity to Man (Montclair, NJ: Patterson Smith, 1972), 136–137.
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  Here I will make a confession I have never made in my life before. The fi rst fi nger 
of my left hand is gone. I have always let people think it got cut off accidentally in a 
machine. Well, it didn’t. I cut if off myself like these other men did, in order to cripple 
myself so I could escape for a little while from the hell of that contract labor at Ionia. 
I did it by bracing a knife blade against my fi nger and pounding it with my shoe. That 
was how bad some of us hated the contract system. 17    

    Even more vicious was the  lease system,  under which contractors assumed com-
plete control over prisoners, including their maintenance and discipline. Convicts were 
taken from the institutions and employed in agriculture, quarrying, bridge and road 
construction, mining, or in turpentine camps or sugar cane plantations. This forced labor 
resembled slavery, and prisoners received little, if any, compensation for their work. 18  
    Alternatives to the contract labor systems were the  state account  and  state-use 
systems.  Under the state account plan, inmate production was directed and supervised 
by prison offi cials, the manufactured goods were sold on the open market, and the 
convicts received a small share of the profi ts. Under the state-use plan, articles produced 
in prison were used in state-supported institutions and bureaus. Related to these was 
the public works system of prison labor, under which inmates were employed in the 
construction and repair of public streets, highways, and structures. Sing Sing Prison, 
from which came such terms as the “big house” and “up the river” (because it is on the 

An observer in 1893 described the lockstep: “A squad of convicts was 
passing through the yard. The tallest man was at the head, the shortest 
at the tail. So close they stood, breast to back, that as each leg was 
thrown forward it locked its owner in the long striped line, which with 
a swaying movement and a rhythmical shuffl ing sound passed on, 
looking for all the world like a huge striped serpent.”
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eastern shore of the Hudson River, 40 miles north of New York City), was constructed 
by a team of 100 inmates from Auburn under the public works system. 19  
    Most nineteenth-century prisons also included farming as a form of prison labor. 
As a separate form of the state-use philosophy, prison agriculture was viewed as a 
necessary part of institutional procedure. The raising of crops and vegetables was a 
means of hard inmate labor, while at the same time it reduced the cost of feeding 
inmates (see  Exhibit 14.3 ). 

   The Reformatory Era 

 During the mid-nineteenth century a  treatment philosophy  of corrections developed. 
This was an ideology that viewed many forms of offense behavior as manifestations 
of various social “pathologies,” psychological “maladies,” and inherited “predisposi-
tions” that could be “corrected” through therapeutic or rehabilitative intervention. 
This new treatment ideology led to the  reformatory era  in American corrections, 
which endured from 1870 through 1910. The infl uences that led to the reformatory 
idea came from numerous theorists and practitioners in many parts of the world, 
but the movement was affected most directly by the work of Captain Alexander 
Maconochie in Australia and Sir Walter Crofton in Ireland. 
    In 1840, Alexander Maconochie, a geographer with England’s Royal Navy, was 
placed in charge of Norfolk Island, a penal colony for habitual felons located 1,000 
miles off the coast of Australia. Conditions at Norfolk were so bad that it has been 
said that “men who were reprieved wept with sorrow that they had to go on living, 
and those doomed to die fell on their knees and thanked God for the release that 
was to be theirs.” 20  Maconochie eliminated the brutality of the system and imple-
mented a correctional scheme based on fi ve principles:  

  1.   Sentences should be not for a period of time but for the performance of a 
determined and specifi ed quantity of labor; in brief, time sentences should be 
abolished, and task sentences substituted.  

  2.   The quantity of labor a prisoner must perform should be expressed in a number 
of “marks” which he must earn, by improvement of conduct, frugality of living, 
and habits of industry, before he can be released.  

  3.   While in prison he should earn everything he receives; all sustenance and indul-
gences should be added to his debt of marks.  

  4.   When qualifi ed by discipline to do so he should work in association with a small 
number of other prisoners, forming a group of six or seven, and the whole group 
should be answerable for the conduct and labor of each member of it.  

  5.   In the fi nal stage, a prisoner, while still obliged to earn his daily tally of marks, 
should be given a proprietary interest in his own labor and be subject to a less 
rigorous discipline in order to prepare him for release into society. 21    

    This “apparatus,” as Captain Maconochie called it, abolished the “fl at” term of 
imprisonment and replaced it with a  mark system  in which an inmate could earn 
early release by hard work and good behavior. But the scheme was not viewed favor-
ably by Maconochie’s superiors. He was removed as administrator after only a brief 
time, his achievements were denied, and the colony quickly returned to its former 
brutalizing routine. 
    But what had occurred at Norfolk Island had not gone unnoticed. Drawing on 
Maconochie’s notion that imprisonment could be used to prepare a convict for even-
tual return to the community, Sir Walter Crofton of Ireland implemented what 
he called his  indeterminate system . Also known as the  Irish system,  it called for four 
distinct stages of treatment: (1) solitary confi nement at monotonous work for two 
years, followed by (2) congregate labor under a marking system that regulated privileges 
and determined the date of discharge, then by (3) an intermediate stage during which 
inmates were permitted to work on outside jobs, and fi nally by (4) conditional release 
under a  ticket-of-leave.  22  This ticket, which could be revoked if the convict failed to 

Once a penal colony for habitual felons, 
Norfolk Island is now a South Pacifi c 
refuge for world-weary travelers.
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historical perspectives on criminal justice EXHIBIT 14.3

Contract Prison Labor in the Post-Civil War South

After the Civil War had shattered both the social structure and econ-

omy of the South, maintaining adequate prison systems tended to 

have only minimal priority for state offi cials. Approaches were sought 

for making prisons at least self-supporting, and perhaps even profi t-

making. The obvious solution was to lease prisons and convicts to 

private contractors, and by 1875 almost every southern state had 

some sort of contract labor policy.

 As in some northern jurisdictions, however, many southern prison 

lease systems quickly evolved into varieties of penal servitude. Al-

though state inspectors were assigned to monitor such arrange-

ments, inmates typically lived and worked under conditions of poor 

hygiene and excessive brutality, often spending much of their time 

shackled to heavy iron balls. A late-nineteenth-century commentary 

on contract labor conditions in Mississippi reported the following:

Those on farms and public works have been subjected to indignities without 

authority of law and contrary to civilized humanity. Often subleasers resort to 

“pullin” the prisoner until he faints from the lash on his naked back, while the 

sufferer was held by four strong men holding each a hand or foot stretched 

out on the frozen ground or over stumps or logs—often over 300 stripes 

[lashes] at a time, which more than once, it is thought, resulted in the death 

of a convict. Men unable to work have been driven to their death and some 

have died fettered to the chain gang. . . . When working in the swamps or 

fi elds they were refused pure water and were driven to drink out of sloughs 

or plow furrows in the fi elds in which they labored. . . . Some were placed in 

the swamp in water ranging to their bare knees, and in almost nude state 

they spaded caney and rooty ground, their bare feet chained together by 

chains that fretted the fl esh. They were compelled to attend to the calls of 

nature in line as they stood day in and day out, their thirst compelling them to 

drink the water in which they were compelled to deposit their excrement.

 The brutal conditions of the lease system received such wide-

spread criticism and legislative focus that contract labor as such 

became obsolete throughout the South by 1920. In its place 

emerged public works systems and their well-known chain gangs. In 

South Carolina, Florida, and Georgia, for example, all able-bodied 

prisoners were sentenced to the county, as an alternative to the 

state penitentiary, to perform road and bridge work. Although public 

works systems tended to be less exploitative of inmates than leas-

ing, life on a chain gang was anything but pleasant. “Whipping 

bosses” maintained discipline through severe punishments, and 

brutality was not uncommon. The use of the chain gang was so 

widespread that, with time, its inmates in striped uniforms and 

chains doing roadwork under the watchful eyes of a gun-toting boss 

came to symbolize southern corrections.

 By contrast, Texas, Louisiana, Arkansas, and Mississippi replaced 

leasing with the plantation prison system. Legislatures in these juris-

dictions had stressed self-suffi ciency. Too, turning old plantations into 

productive prison farms appeared to be a solution to the burgeoning 

black prisoner population of the post-Civil War period. It was the opin-

ion of many whites during these years that former slaves were still 

fi eldhands who could not be reformed.

 A hallmark of the southern plantation prisons was the trusty model 

of inmate control—closely akin to the slavedriver system on antebel-

lum plantations. As a mechanism of dealing with limited institutional 

budgets, select groups of convicts were chosen to watch over their 

inmate peers. They were housed separately and typically had far 

more privileges than other prisoners. Convict guards in Arkansas, 

Louisiana, and Mississippi, generally called “shooters,” herded over 

their quarry with loaded shotguns—an 

arrangement that endured well into 

the twentieth century. The Texas coun-

terpart to the trusty was the building 

tender. In contrast to trusties, building 

tenders were unarmed and lived in the 

same quarters as other inmates but 

watched them nevertheless. The build-

ing tender system survived in Texas 

until the 1980s, fi nally crumbling in the 

aftermath of the Ruiz v. Estelle prison 

conditions case (see Chapter 16).

Sources: Edward  L. Ayers, Vengeance and Jus-

tice: Crime and Punishment in the 19th Century 

American South (New York: Oxford University 

Press, 1984); Mark T. Carleton, Politics and Pun-

ishment: The History of the Louisiana State Penal 

System (Baton Rouge: Louisiana State University 

Press, 1971); James W. Marquart and Ben M. 

Crouch, “Co-opting the Kept: Using Inmates for 

Social Control in a Southern Prison,” Justice Quar-

terly 1 (1984): 491–509; Ruiz v. Estelle, F.2d 115 

(5th. Cir. 1982).An African American chain gang in post-Civil War Arkansas.
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live up to the conditions of his temporary release, was the fi rst attempt at what has 
come to be known as  parole.  
    Maconochie’s mark system and Crofton’s Irish system were overwhelmingly 
endorsed at the American Prison Congress in 1870. The result was the opening of 
the fi rst reformatory in the United States at Elmira, New York, in 1876. Elmira was 
an institution for youths and young adults serving their fi rst term of imprisonment. 
Zebulon Brockway, its fi rst superintendent, listed the essentials of a successful refor-
matory system:  

   1.   The material structure establishment itself. . . . The general plan and arrange-
ments should be those of the Auburn System plan, modifi ed and modernized; 
and 10 percent of the cells might well be constructed like those of the Penn-
sylvania System structures. The whole should be supplied with suitable modern 
sanitary appliances and with abundance of natural and artifi cial light.  

   2.   Clothing—not degradingly distinctive but uniform, yet fi tly representing the 
respective grades or standing of the prisoners. . . . Scrupulous cleanliness should 
be maintained and the prisoners appropriately groomed.  

   3.   A liberal prison dietary designed to promote vigor. Deprivation of food, by a 
general regulation, is deprecated.  

   4.   All the modern appliances for scientifi c physical culture; a gymnasium com-
pletely equipped with baths and apparatus; and facilities for fi eld athletics.  

   5.   Facilities for manual training suffi cient for about one-third of the population. . . . 
This special manual training covers, in addition to other exercises in other depart-
ments, mechanical and freehand drawing; cardboard constructive form work; clay 
modeling; cabinet making; clipping and fi ling; and iron molding.  

   6.   Trade instruction based on the needs and capacities of individual prisoners.  

   7.   A regimental military organization with a band of music, swords for offi cers 
and dummy guns for the rank and fi le of prisoners.  

   8.   School of letters with a curriculum that reaches from an adaptation of the kin-
dergarten . . . up to the usual high school course; and, in addition, special classes 
in college subjects. . . .  

   9.   A well-selected library for circulation, consultation and, for occasional semi-
social use.  

  10.   A weekly institutional newspaper, in lieu of all outside newspapers, edited and 
printed by the prisoners under due censorship.  

  11.   Recreating and diverting entertainments for the mass of the population, provided 
in the great auditorium; not any vaudeville or minstrel shows, but entertainments 
of such a class as the middle cultured people of a community would enjoy. . . .  

  12.   Religious opportunities . . . adapted to the hereditary, habitual, and preferable 
denominational predilection of the individual prisoners.  

  13.   Defi nitely planned, carefully directed, emotional occasions; not summoned, pri-
marily, for either instruction, diversion, nor, specifi cally, for a common religious 
impression, but, fi guratively, for a kind of irrigation. 23    

    The program established at Elmira quickly spread to other states, but the refor-
matory movement as a whole proved to be a disappointment for its advocates. Many 
of Brockway’s principles were never put into effect; prison employees were too con-
ditioned to the punishment ideology to support the new concepts; safe and secure 
custody continued to be regarded as the most important institutional activity; the 
reformatories quickly became overcrowded, and staff shortages prevented the devel-
opment of academic programs; and hard-core offenders were housed in the new 
structures, thus turning them into more typical penal environments. 24  
    By 1910, the reformatory experiment had been abandoned. Nevertheless, it left an 
important legacy for corrections. The indeterminate sentence, conditional release, edu-
cational programs, vocational training, and other rehabilitative ideals fostered by the 
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reformatory became part of the correctional ideology of later decades. (For a discussion 
of reformatory measures in the treatment of women inmates, see  Exhibit 14.4 .)   

 The Twentieth-Century Industrial Prison 

 By the early years of the twentieth century, the American prison system had 
evolved into a growing number of institutions modeled after those at Sing Sing 

Gender Perspectives on Crime and Justice EXHIBIT 14.4

Sexism and Indeterminate Sentencing

The fi rst separate prison for women opened during 1863 in Indiana. 

Reformers of the day believed that women who committed crimes suf-

fered from psychological illness, since their participation in crime was 

indicative of their inability to display “proper” feminine behavior. Indeed, 

crime was thought to be an unfortunate outgrowth of innate male be-

havior. The goal of punishment for men during this period was to redi-

rect “natural” male aggression into legitimate economic channels. This 

goal was accomplished primarily through the requirement that male 

inmates spend the better portion of their day laboring for the prison. For 

women, however, the goal of punishment was primarily rehabilitative. 

This consisted largely of teaching women offenders to behave in a 

feminine manner and encouraging them to master activities central to 

the domestic sphere—like cooking, cleaning, and parenting.

 Indeterminate sentences played a central role in the effort to reha-

bilitate women offenders. Indeterminate sentences specify a minimum 

and maximum amount of time to be served in a correctional facility, 

and they were systematically applied to women offenders because 

reformers thought that rehabilitation could be accomplished only on an 

individual basis. They felt that some women could be rehabilitated in 

only two years, while other women might take considerably longer. 

Short, fi xed sentences, reformers feared, would result in the release of 

numerous female offenders who were not yet rehabilitated and, there-

fore, were incapable of properly assuming their feminine duties.

 By 1913, Pennsylvania created its fi rst separate correctional facility 

under the Muncy Act. This act specifi ed that women who were sen-

tenced to more than a year in prison would be sent to the State Indus-

trial Home for Women, where they would be confi ned for the maxi-

mum sentence length under the law. Under the Muncy Act, judges had 

no discretion when sentencing women; instead, they were forced to 

rely on the sentence range prescribed for various offenses by state 

statute. A woman charged with robbery, for example, was sentenced 

to the 10-year maximum, while a man convicted on robbery charges 

could receive a sentence of considerably less time. For men, then, 

judges were allowed to exhibit discretion and depart from state sen-

tencing statutes. Women could receive early release only after cor-

rectional personnel deemed them reformed. Generally, decisions to 

release inmates were based on the discretion of a few infl uential cor-

rectional offi cers and administrators. Unlike men, neither women in-

mates nor their counsel were allowed to be present at parole hearings. 

The net result of indeterminate sentencing policies was that women 

around the country served unusually long sentences for trivial offenses 

such as vagrancy, public drunkenness, prostitution, and petty larceny 

and served longer sentences than men for all offenses.

 The policy of indeterminate sentences for women was not chal-

lenged until 1966 when a Pennsylvania judge sentenced Jane Daniels 

to serve one to four years for robbery. The sentence was voided be-

cause it violated the state’s policy of indeterminate sentencing for 

women. Instead, Daniels was sentenced to 10 years (the maximum 

sentence for robbery). In Daniels v. Commonwealth, Daniels took the 

case to a Pennsylvania Superior Court on the basis that the Muncy Act 

violated the due process clause of the Fourteenth Amendment. The 

court rejected Daniels’s challenge on the basis that women have in-

herent physical and psychological differences from men that necessi-

tate differential treatment under the law. The court noted:

The legislature reasonably could have concluded that indeterminate sentences 

should be imposed on women as a class . . . in order to provide more effective 

rehabilitation. Such a conclusion could be based on the physiological and psy-

chological makeup of a woman, the type of crime committed by women, their 

relation to the criminal world, their role in society, their unique vocational skills, 

and their reaction as a class to imprisonment.

 Daniels later petitioned the state supreme court to hear the case. 

The court’s decision was a bittersweet victory for Daniels, ruling in her 

favor on the basis that the U.S. Constitution prevents the imposition of 

longer sentences on women, but it noted that the Constitution does 

not grant women equal rights under the law. Only recently have courts 

in most states overturned gender-specifi c indeterminate sentencing 

policies. Nevertheless, in some states female inmates continue to be 

denied access to closed parole board hearings that determine the 

status of their sentence and the potential for early release.

Sources: Helen Boritch, “Gender and Criminal Court Outcomes: An Historical Analysis,” 

Criminology 30 (1992): 293–325; Jill McCorkel, “Justice, Gender, and Incarceration: An 

Overview and Analysis of the Leniency-Severity Debate,” in Examining the Justice 

Process, edited by James A. Inciardi (Fort Worth, TX: Harcourt Brace, 1996); Janice 

Joseph and Dorothy Taylor, With Justice for All: Minorities and Women in Criminal 

Justice (Upper Saddle River, NJ: Prentice-Hall, 2003); Claire M. Renzetti and Lynne 

Goodstein, Editors, Women, Crime, and Criminal Justice: Original Feminist Readings 

(Los Angeles, CA: Roxbury, 2001); Melinda E. O’Neil, “The Gender Gap Argument: 

Exploring the Disparity of Sentencing Women to Death,” New England Journal on Crime 

and Civil Confi nement 25, 1 (1999): 213–244; Courtney Robison Semisch, Differential 

Sentencing Outcomes for Female Federal Drug Traffi ckers: Gender Disparity or Suitable 

Sanctions? (Ann Arbor, MI: University Microfi lms International, 2000); Leslie Acoca and 

James Austin, The Crisis: The Women Offender Sentencing Study and Alternative Sen-

tencing Recommendations Project: Women in Prison (Washington, DC: National Council 

on Crime and Delinquency, 1996).

Don’t do the crime if you can’t stand the 

time.

—old prison saying
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and Auburn. Refl ecting the architecture of medieval dungeons and Gothic castles, 
they were fortresslike structures operating on the principles of mass incarceration 
and rigid discipline and security. Their most distinctive feature was the use of 
inmate labor for the production of industrial goods for sale on the open market. 
This practice was widely encouraged not only because of the belief in hard labor 
as a correctional tool but also because of the economics of creating a self-sustaining 
prison system. 
    Yet at the same time that the industrial prison was developing into a prudent 
fi nancial operation, opposition to inmate labor was growing. Prison industries under 
the contract, piece-price, lease, and state account systems were seen as threats to free 
enterprise. After the formation of the American Federation of Labor (AFL) in 1880, 
the labor movement organized a formal attack on the industrial prison. The culmi-
nation of the assault came during the Great Depression with the passage of numer-
ous federal and state statutes. 25  
    Even before the economic strains of the Depression began to be felt, the  Hawes-
Cooper Act  of 1929 disallowed certain prison-made goods from being shipped to 
other states. Put into force on January 1, 1934, the act, in effect, barred these prod-
ucts from interstate commerce. At the same time, 33 states passed legislation that 
prohibited the sale of prison goods on the open market. The  Ashurst-Sumners Act  of 
1935 banned transportation companies from accepting inmate products for shipment 
into states where the local laws prohibited their sale. And the  Walsh-Healy Act,  
signed into law by President Franklin D. Roosevelt on October 14, 1940, excluded 
almost all prison-made products from interstate commerce. 
    Humanitarian concerns also played a role in the demise of the prison indus-
trial complex. Contract labor systems were often no more than exploitation moti-
vated by corruption and greed. Although the philosophy of the time supported 
the notion that offenders needed discipline and hard labor to teach them the 
lessons of deterrence and salvation, reformers nevertheless opposed the misuse of 
convict workers. 
    The abolition of contract labor was in many ways desirable, but there was little 
to take the place of free-market prison enterprise. State-use and public works pro-
grams survived, but a majority of convicts were left idle. The reduction in institu-
tional self-support and maintenance led to the gradual decay of prison structures 
and conditions. Eventually many state penitentiaries began shifting back to their 
original purposes of punishment and custody. 
    After the Depression years and into the second half of the twentieth century, 
there was great turmoil within state prison systems. Known as the “period of transi-
tion” in American corrections, it was a time when clinicians and reformers were 
introducing new treatment ideas against a backdrop of growing apathy and decaying 
institutions. Some segments of the public subscribed to the rehabilitative goals of 
correctional ideology; others felt that prisons should be no more than secure places 
to house criminal offenders. 
    The 1960s and 1970s refl ected even greater contrasts. Greater emphasis was 
placed on the needs of individual prisoners, and many of the ideas generated 
during the reformatory era were put into place. Academic and vocational pro-
grams were established; social casework and psychiatric treatment approaches 
were designed and implemented; many prison facilities were expanded; special 
institutions were built and equipped for youthful offenders; more concern was 
demonstrated for the separation of hard-core from amateur criminals; a variety 
of changes made prison life somewhat more humane and productive; and state 
and federal judges showed greater awareness of prisoners’ rights by providing 
easier access to the courts for those seeking remedies against cruel and unusual 
punishment. 
    At the same time, however, there was growing unrest within the nation’s 
correctional institutions. The majority of state penitentiaries were still walled 
fortresses—solemn monuments to the ideas of nineteenth-century penology. 

famous criminals
Robert Stroud
In 1962, MGM released the movie The Bird-

man of Alcatraz. Starring Burt Lancaster in 

the lead role, it told the story of Robert 

Stroud, a federal prison inmate who studied 

the diseases of the sparrows and canaries 

that he kept in his cell as pets. He excelled 

at what he did and eventually wrote two 

books that detailed a variety of cures for 

many of the diseases that were common to 

domesticated birds. The movie closed with 

the statement that Robert Stroud was still in 

prison and had always been denied parole. 

Almost immediately, theatergoers and ce-

lebrities petitioned for the pardon of this 

kind-hearted gentleman genius.

What few theatergoers seemed to know 

was that Stroud was not a particularly nice 

individual. In 1909 he had brutally murdered 

a bartender who had allegedly failed to pay 

a prostitute for whom Stroud was pimping 

in Alaska. In 1911 Stroud was convicted of 

manslaughter, and he was sent to serve his 

sentence at McNeil Island, a federal peni-

tentiary in Washington State. His record at 

McNeil indicates that he was violent and 

diffi cult to manage.

After being transferred to Leavenworth, 

he stabbed a guard to death. He was con-

victed of fi rst-degree murder and sentenced 

to death by hanging, but after his mother peti-

tioned President Woodrow Wilson to spare his 

life, Stroud’s sentence was commuted to life 

without parole. Stroud never got to see The 

Birdman of Alcatraz. He died of natural causes 

within a year after the fi lm’s release. ❚



 chapter 14 from walnut street to alcatraz 427

Prison administrators were faced with the contradictions of “rehabilitation” within a 
context of mass overcrowding, personnel shortages, and demands for better security. 
It was also a time of militancy and violence within prisons. Greater awareness of 
prisoners’ rights under conditions that seemed to be getting worse instead of better 
led to riots in institutions around the nation. 
    Throughout the 1980s, 1990s, and into the twenty-fi rst century, the future of 
the American prison system remained unclear. Diagnosticians, reformers, social 
scientists, and civil libertarians continued their efforts to make prisons more 
humane and geared toward rehabilitation of offenders. Yet the “law and order” 
approach toward offenders combined with perceptions of ineffi ciency within the 
criminal justice system served only to harden public attitudes toward the treatment 
of criminals.     

  The Federal Prison System   
 Many of the reforms and rehabilitative measures introduced in state institutions after 
the Great Depression were modeled on federal practices. The federal system is the 
most diversifi ed prison system in the United States. It is also the one that developed 
most recently, although its roots date back to the signing of the Declaration of 
Independence. 
    Beginning in 1776 and for more than a century, all federal offenders were 
confi ned in state and territorial institutions. The criminal law of the U.S. govern-
ment was not particularly well developed at that time, and the few federal pros-
ecutions that occurred were limited to cases involving counterfeiting, piracy and 
other crimes on the high seas and to felonies committed on Indian reservations. 
By the 1880s, however, the number of federal prisoners in state penitentiaries 
totaled more than 1,000, with an additional 10,000 housed in county jails. This 
situation put pressure on federal authorities to take a more active role in the fi eld 
of corrections. 26  
    The fi rst federal penitentiaries were authorized by Congress in 1891, and by 
1905 institutions had been opened in Atlanta, Georgia, and in Leavenworth, Kansas. 
In 1919, McNeil Island in Puget Sound off the coast of Washington State was 
designated as a federal facility; in 1924, a women’s reformatory was constructed at 
Alderson, West Virginia, and during the following year a men’s reformatory was 
authorized at the military reservation at Chillicothe, Ohio. 
    As a result of the  Mann Act  of 1910 (which prohibited the transportation of 
women in foreign and interstate commerce for immoral purposes), the  Harrison Act  
of 1914 (which regulated the distribution and sale of narcotics), the  Volstead Act  of 
1919 (which prohibited the manufacture, transportation, and sale of alcoholic bever-
ages), and the  National Motor Vehicle Theft Act  of 1919 (which controlled the inter-
state transportation of stolen vehicles), the number of people convicted of federal 
crimes grew rapidly during the 1920s. The result was the creation of the  Federal 
Bureau of Prisons  on May 14, 1930. The legislation creating the bureau called for 
the “proper classifi cation and segregation of Federal prisoners according to their 
character, the nature of the crimes they have committed, their mental condition, and 
such other factors as should be taken into consideration in providing an individual-
ized system of discipline, care, and treatment.” 27  
    Despite the many negative opinions about its fortresslike Alcatraz Island 
Penitentiary, the bureau gradually evolved into the acknowledged leader in Amer-
ican correctional practice (see  Exhibit 14.5 ). The bureau established a graded sys-
tem of institutions that included maximum-security penitentiaries for the close 
custody of the most serious felons, medium-security facilities for those who were 
better prospects for rehabilitation, reformatories for young and inexperienced 
offenders, minimum-security open camps for offenders requiring little custodial 
control, detention centers for those awaiting trial and disposition, and a variety of 

 Snitches get stitches.

—    old prison saying    

  Eric:    I’ll never forget my mother’s words 

to me when I fi rst went to jail. 

 Ernie:   What did she say? 

 Eric:   Hello, son.  

— eric morcambe 

and ernie wise  
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EXHIBIT 14.5 historical perspectives on criminal justice
Alcatraz Island Penitentiary

The crime wave of the 1930s, the public enemies, and the vibrant 

rhetoric of the time ushered in a new phase in twentieth-century 

penology. It was built on the belief that some criminals were so in-

corrigible that they should be repressed and disciplined with abso-

lute infl exibility. Many thought that Alcatraz might be the answer to 

the problem. Named Isla de los Alcatraces (Island of Pelicans) by 

eighteenth-century Spanish explorers after the birds that roosted 

there, Alcatraz has an area of 12 acres and rises steeply to 136 feet 

above San Francisco Bay. In 1859 a U.S. military prison was built on 

the island, and in March 1934 it was taken over by the Federal Bu-

reau of Prisons.

 Alcatraz became the most repressive maximum-security facility in 

the nation. Its six guard towers, equipped with .30-caliber carbines 

and high-powered rifl es, could observe every square foot of the island. 

Barbed wire barriers dotted the shorelines, and each entrance to the 

cell house had a three-door security system.

 There were 600 one-man cells, built into three-tiered cell blocks. 

Measuring eight feet by four feet, each cell contained a fold-up 

bunk hooked to the wall, a fold-up table and chair, a shelf, a wash-

basin, a toilet, and a shaded ceiling light. Cell block D provided soli-

tary confi nement for more diffi cult offenders. It included “the Hole,” 

a series of smaller cells with solid steel walls, fl oors, and doors. 

There were no furnishings, and its inmates were locked into total 

darkness.

 Each day at Alcatraz began at 6:30 a.m. with the clanging of a 

bell and a burst of electric light. Inmates had 20 minutes in which to 

dress and make their beds. At 6:50 the bell sounded again and the 

guard counted the prisoners. A third bell signaled that the count 

was “right”—all prisoners accounted for. No inmate could wear a 

watch. Bells told the time. First bell: breakfast, 7 a.m. Second bell: 

workshops, midmorning. Third bell: recess. Fourth bell: work, 11:30. 

Fifth bell: count. Sixth bell: noon. Seventh bell: lunch, 1 p.m. Eighth 

bell: work, midafternoon. Ninth bell: recess. Tenth bell: work, 4:30. 

Eleventh bell: count. Twelfth bell: supper. Thirteenth bell: back to 

cell. Fourteenth bell: count. Fifteenth bell: 6:30. Sixteenth bell: 

lockup, 9:30. Seventeenth bell: lights out!

 Recreational facilities were limited to an exercise yard and a small 

library. There was no commissary. Prisoners were allowed three 

packs of cigarettes per week. Newspapers and radio were denied in 

order to intensify the sense of isolation. One letter could be written 

each week, and three could be received, but with severe restrictions: 

Correspondence could not be carried on with nonrelatives, and the 

content was restricted to family matters. One visit per month, from a 

family member or attorney, was permitted. Work was limited to cook-

ing, cleaning, maintenance, and laundry. Security was rigid, with one 

guard for every three inmates.

 With its policy of maximum security combined with minimum 

privileges and total isolation for America’s “public enemies,” Alcatraz 

did house a number of underworld aristocrats and spectacular felons, 

including Arthur “Doc” Barker, the last surviving son of Ma Barker’s 

murderous brood; kidnapper George “Machine Gun” Kelly; Alvin Karpis, 

the most evasive bank robber of the 1930s; and bootlegger, murderer, 

and syndicate boss Al “Scarface” Capone. But for the most part, com-

paratively few big-time gangsters ever went to Alcatraz; many of the 

island’s inmates were actually fi rst offenders.

 From its earliest days, the concept behind Alcatraz had generated 

considerable opposition from social scientists and prison administra-

tors. The prison was closed in 1963 because it was too costly to oper-

ate and too typical of the retributive justice that was no longer domi-

nant in the federal prison system. Today, Alcatraz Island Penitentiary is 

part of the Golden Gate National Recreation Area, having been trans-

formed from a dead-end prison to a tourist attraction.

halfway houses, work-release programs, and community treatment centers. By the 
beginning of 2005, it was operating an integrated system of almost 100 adult and 
juvenile correctional facilities, housing more than 170,000 inmates. 28  
    Although the federal and state prison systems grew dramatically during the 
twentieth century, and although many aspects of correctional practice changed over 
the years, large numbers of offenders never enter prisons or do so only after a sub-
stantial period of detention in jail. Because jails house such large numbers of inmates 
and conditions in jails are a subject of growing concern, the next section examines 
jails and detention centers in some detail. 

     Jails and Detention Centers   
 A jail is not a prison.  Prisons  are correctional institutions maintained by the federal 
and state governments for the confi nement of convicted felons.  Jails  are local facil-
ities for the temporary detention of defendants awaiting trial or disposition on 
federal or state charges and of convicted offenders who have been sentenced to 

   Jail: An unbelievably fi lthy institution in 

which are confi ned men and women 

serving sentences for misdemeanors 

and crimes, and men and women not 

under sentence who are simply await-

ing trial. . . . A melting pot in which the 

worst elements of the raw material in 

the criminal world are brought forth, 

blended and turned out in absolute 

perfection.    

— joseph   f.   fishman , inspector 

of prisons, united states 

government, 1923     
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short-term imprisonment for minor crimes. Historically, however, jails have been 
somewhat more than this—they have been used for the holding of many types of 
outcasts, suspects, and offenders.  

 Origins of American Jails 

 The jail is the oldest institution for incarcerating offenders, dating as far back as 
fourth-century England, when Europe was under the rule of the Roman Empire. But 
little is known of the jails of that period other than that they were places for holding 
accused individuals and that there were separate quarters for women and men. 
    Even more wretched were the notorious  hulks  of eighteenth- and nineteenth-
century England. In 1776, when transportation of convicts to the American colo-
nies was terminated, a series of acts passed by George III ordered that the excess 
prison populations be placed in  these  abandoned or unusable sailing vessels, gen-
erally of the man-of-war (warship) variety, which were permanently anchored in 
rivers and harbors throughout the British Isles. Within, hulks were similar to 
prisons and other places of detention. For security, inmates were often chained in 
irons. Hulks were overcrowded and dirty, and they quickly degenerated into human 
garbage dumps. 
        The American jail as we know it today is more likely rooted in the twelfth 
century, when places of detention had to be provided for prisoners awaiting trial in 
the English courts. Known as  gaols  (pronounced “jails”), they often consisted of a 
single room or two in a castle, a market house, or the gaoler’s own dwelling. The 
inmates were known as  gaolbirds  (“jailbirds”), from the large cagelike cells often used 
to confi ne groups of prisoners like “birds in a cage.” 
    By the seventeenth century, England’s gaols housed both accused and convicted 
criminals. In addition to those awaiting trial, the gaols held minor offenders sentenced 
to short-term imprisonment; debtors who were detained until they paid their credi-
tors; vagrants, beggars, and other rogues and vagabonds who were considered public 
nuisances; and prisoners awaiting punishment—branding, mutilation, placement in 
the stocks or pillory, transportation to the colonies, or execution. Conditions were 
abominable, and inmates were abused and exploited by their keepers. Moreover:

  Devoid of privacy and restrictions, its contaminated air heavy with the stench of 
unwashed bodies, human excrement, and the discharges of loathsome sores, the gaol 

Leavenworth, Kansas, one of the earliest federal penitentiaries.

   The jail is for the poor, the street is for 

the rich.

—     noah   pope , jail inmate     
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bred the basest thoughts and the foulest deeds. The inmates made their own rules, and 
the weak and the innocent were exposed to the tyranny of the strong and the vicious. 
Prostitutes plied their trade with ease, often with the connivance and support of the 
gaolers, who thus sought to supplement their fees. Even virtuous women sold themselves 
to obtain food and clothing, and frequently the worst elements of the town used the 
gaol as they would a brothel. Thus, idleness, vice, perversion, profl igacy, shameless 
exploitation, and ruthless cruelty were compounded in hotbeds of infection and cess-
pools of corruption. These were the common gaols of England. 29    

    The English jail tradition came to the New World with the colonists. Jails fi rst 
appeared in the Virginia colony in 1626 and were established in Pennsylvania on 
September 25, 1676, under the  Charter and Laws  of the Duke of York:

  Every town shall provide a pair of stocks for offenders, and a pound for the impounding 
of cattle; and prisons and pillories are likewise to be provided in these towns where the 
several courts of sessions are to be holden.   

    Thus, the conventional English detention jail was introduced into America. City 
and county jails in the colonies, and later in the states, maintained the characteristics 
of their prototypes. They were overcrowded and poorly maintained, prisoners were 
exploited by their warders, and suspected and convicted offenders were not separated. 
It was not until the conversion of Philadelphia’s Walnut Street Jail into a prison in 
1790 and the development of the penitentiary system during the nineteenth century 
that jails and prisons became distinct custodial entities.   

 Contemporary Jail Systems 

 A variety of facilities and structures are referred to as jails. Depending on the 
jurisdiction and locale, they might be also called lockups, workhouses, detention 
centers, stockades, or town, city, and county jails. Regardless of the terminology, 
however, all are used for temporary or short-term detention. Some are small and 
can hold only a few inmates; others can house many hundreds, even thousands, 
of prisoners. 
    Jail systems vary widely in organization and jurisdictional authority. There are 
county jails under the jurisdiction of the local sheriff and city jails under the 
authority of the chief of police. There are other independent units, not tied to any 
jail “system” as such. In some large communities, there are complex arrangements 

   I wasn’t too worried about going be-

cause my uncle came back all built up. I 

kind of wanted the experience. He told 

me it was smooth in there, that doing 

time was a piece of cake.

—     theodore   russell , 

 former inmate      
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A prison barge of the early nineteenth century.

To describe contemporary jails is to give 

a monotonous repetition of rotten 

plumbing, horrible overcrowding, damp, 

dark, and indescribably dirty caverns, 

and other conditions the description of 

which are not printable, all bespeaking 

a callous and brutal disregard of the 

most elementary rules of hygiene and 

sanitation.

—j. f. fishman, 

crucibles of crime, 1923
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involving several segments of local government. In many urban areas, for example, 
each police precinct has its own “lockup,” which holds suspects during the ques-
tioning and booking stages of processing. In this phase, the jailing authority is 
in the hands of the precinct captain and the city police commissioner. Prisoners 
are then shifted to one of many city or county jails or detention centers. There 
are also statewide systems, such as those in Alaska, Connecticut, Delaware, Rhode 
Island, and Vermont, where all jails fall under the authority of a single state 
agency. Finally, there is the federal system, with its numerous detention centers 
throughout the United States under the jurisdiction of the Federal Bureau of 
Prisons.   

 The Jail Population 

 The jail is the entrance to the criminal justice system. Except for defendants who 
post bail while still in initial police custody, most arrestees are placed in jail, even if 
only for a short period. 
    In 2006, there were more than 3,500 jails across the nation, holding an esti-
mated total of 766,010 inmates. 30  Of this population, 87 percent were men and 
over 1 percent were juveniles. Survey data refl ect the traditional, twofold function 
of the jail: (1) as a place for the temporary detention for those awaiting trial and 
(2) as a confi nement facility where many people who have been convicted of 
crimes, primarily misdemeanors, serve their sentences. As of 2008, 60 percent of 
all jail inmates were unconvicted, either not arraigned or arraigned and awaiting 
trial. The balance were either sentenced offenders or convicted offenders awaiting 
sentencing. 
    Noah Pope’s contention, noted at the beginning of this section, that “jail is for 
the poor, the street is for the rich” 31  is borne out by contemporary survey data. The 
median annual income of jail inmates is below the poverty level; most have less than 
a high school education and are under age 30. As such, the U.S. jail population 
consists primarily of poor inmates who are both young and uneducated. 32    

 Jail Conditions 

 For more than two centuries, jails have been described as “cesspools of crime,” the 
“ultimate ghetto,” “dumping grounds,” and “festering sores in the criminal justice 
system” (see  Exhibit 14.6 ). And what was said about American jails in the 1780s 
still applies today. 33  Most jails were, and still are, designed to allow for a minimum 
of staff while providing secure confi nement for inmates. Most cells are large, cage-
like rooms that hold signifi cant numbers of prisoners at any given time. Although 
some structures have separate quarters for violent offenders, “drunk tanks” for the 
intoxicated, and facilities for youthful offenders, many hold all inmates together in 
shared quarters. The only exception is the separation of men and women, which is 
almost universal. 
    Sanitary facilities are often poor and degrading, especially in older jails. Com-
mon open toilets prevent personal privacy; the large percentage of drunks and oth-
ers who spew vomit and urine on the toilets and fl oors make for unhealthy and 
unwholesome circumstances; poor plumbing often results in repeated breakdowns 
and clogged facilities; and inadequate showers and washrooms inhibit personal clean-
liness. To add to these potential health problems, many jails do not provide appro-
priate medical care or even a physical examination at admission, thus increasing the 
possibility of disease. 
    Jails are poorly staffed. Whatever personnel are available are often untrained. 
This can result in lack of attention to inmate needs and mistreatment by other 
prisoners or correctional offi cers. Most jail inmates have little to occupy their time. 
Some of the larger detention centers have libraries and exercise areas, but for the 
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most part, recreational and academic facilities are not provided. Moreover, “treat-
ment” and “rehabilitation” are not part of the American jail tradition. 
    Many of these problems can be seen in the jail system of Dade County 
(Miami), Florida, which houses more than 7,000 inmates on any given day. 34  
Similar problems have been identifi ed in New York City’s  Rikers Island Peniten-
tiary,  the largest penal colony in the United States. Built in 1895 to house sen-
tenced offenders, some of its cell blocks are the length of a football fi eld. As of 
2008, Rikers Island was home to more than 17,000 inmates, most of whom were 
in detention because they were either denied or unable to make bail. Housing more 
inmates than the entire prison systems of 40 states, Rikers has 10 buildings, each 
holding a separate population of offenders. Six are designated for male detainees; 
one of these is a high-security facility and another is for juveniles. Of the remain-
ing four buildings, one is for detained, convicted, and sentenced women; one for 
inmates with HIV infection or AIDS; one for inmates with contagious diseases; 
and one for convicted and sentenced men. 35  
    In fairness to sheriffs, police chiefs, wardens, and other jail administrators 
who have attempted to upgrade personnel and conditions in facilities under their 
authority, it must be stated that not all detention centers suffer from all of the 
defi ciencies mentioned here. Many jurisdictions have provided funds for the 
construction of modern, humane jails. Recent court decisions have legislated 
changes in others. And too, there are individual jailers and wardens who have 

EXHIBIT 14.6 A View from the Field

Brooklyn’s Raymond Street Jail by James A. Inciardi

Six o’clock in the morning,

The waiter comes around;

A slice of bread and butter,

That weighs a half a pound.

The coffee’s like tobacco java,

The bread is hard and stale,

And that’s the way they treat the boys

In Raymond Street’s nice jail.

This short chorus, sung to the melody of the Irish patriotic and revolu-

tionary song “The Wearing of the Green,” was periodically heard on the 

streets of Brooklyn, New York, during the early years of the twentieth 

century. But it never fully described the conditions that existed for more 

than 80 years in the Raymond Street Jail. Offi cially known as Kings 

County Jail, this grim “gothic castle” was erected in 1879 and immedi-

ately received criticism for the barbaric circumstances within its walls.

 My fi rst visit to Raymond Street Jail was in 1962. Having just 

graduated from college, I was a newly assigned parole offi cer, directed 

to interview a parole violator who was being detained there. After I 

entered the jail’s massive doors, my attention was immediately drawn 

to a series of brown paper bags, carefully hung from a ceiling pipe by 

long strands of wire. I later learned that the bags contained the guards’ 

lunches, positioned like that to keep them out of reach of vermin.

 As I moved to the interior of the facility, being escorted to the cell 

where the parolee was quartered, I was reminded of the medieval 

dungeons of the old Robin Hood movies. The jail was like a gloomy 

cave; the air was stale, thick with the smell of urine, sweat, and excre-

ment; and the walls and fl oors were damp. The environment seemed 

more suitable for snakes, bats, and owls than for people, for in compe-

tition with the inmates for space was a noticeable population of 

healthy mice, roaches, and other small creatures.

 After being led through the bowels of Raymond Street Jail, I was 

fi nally brought to the person I had requested to see. His name was 

Bernard. “Benny,” as the guards called him, was 33 years old. In 

1951, not too long after he had arrived from Poland with his parents, 

he was arrested for opening a garage door and stealing a bicycle. 

Charged with breaking and entering and grand larceny, he was con-

victed the following year, sentenced to 71/2 to 15 years, and trans-

ferred to Sing Sing Prison. It had been not only his fi rst conviction but 

his fi rst arrest as well.

 At Sing Sing, Benny had hardly been a model prisoner. His long 

record of minor disciplinary reports served to deny him early parole. 

After nine years he ultimately earned his release, but within three 

weeks he was cited for parole violation, arrested, and returned to 

Sing Sing. He was released after nine more months, again to be cited 

for violation of parole within only a short period. On this occasion he 

was arrested for disorderly conduct and resisting arrest—that was 

what I was there to fi nd out about. As a parolee under the supervision 

of the state, Benny had had a parole violation warrant lodged against 

him, so he could not be bailed.

American Jail Inmates and Drugs

       Percent

 Percent Who

 Who Used in

 Ever Month

 Used Before

Type of Drug   Drugs   Arrest  

     Any drug    77.7%   43.9%  

   Major drug         

   Cocaine or crack   50.4   23.6  

   Heroin   18.2   7.0  

   LSD   18.6   1.6  

   PCP   13.9   1.7  

   Methadone   4.8   0.6  

   Other drug         

   Marijuana   70.7   31.3  

   Amphetamines   22.1   5.4  

   Barbiturates   17.2   3.3  

   Methaqualone   14.7   0.8  

   Other drugs   11.0   2.4  

   Source: Bureau of Justice Statistics.  
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made an effort to make the best of what otherwise might have been intolerable 
situations. 
    Numerous suggestions have been made for improving local jails. They include 
state inspection; provision of social casework services; development of educational, 
medical, and drug treatment programs; use of volunteers to structure and supervise 
recreational services; and reorganization and cost sharing by state and local govern-
ments. Some of these approaches are beginning to be implemented. 
    An innovation that is becoming more common in this regard is the  direct 
supervision jail.  In the traditional jail, the offi cers come into contact with the 
inmates only when there is a particular need—meals, transportation, disturbances. 
Offi cers are in control rooms behind thick glass or in walkways outside the cells, 
facilities that are expensive to build and maintain. By contrast, the direct super-
vision jail attempts to use the physical plant to improve the staff ’s ability to 
manage the inmate population. This is accomplished through three architectural 
concepts—podular design, interaction space, and personal space. Podular units are 
self-contained living areas, generally for 12 to 24 inmates, composed of single-
occupancy rooms in which inmates pursue their own interests and a common, 
multipurpose dayroom. Daily activities occur within the pod, as do such other jail 
functions as mail distribution, program activities, commissary, and visitation. The 
architectural design and facilities associated with the new philosophy create an 
environment in which normative, civilized behavior is expected of inmates. In 

   It reminds me of a television program I 

once saw with rats running around a 

large cage, looking happy. When you 

put them in a smaller cage, they start 

killing each other.    

—correctional counselor 

reflecting on the situation 

at rikers island     

   We’re literally dealing with the scum 

of the earth here. They’re just not nor-

mal human beings like you and me, and 

it doesn’t make sense to treat them 

that way.

—    rikers island 

correctional officer     

   It reminds me of a television program I 

once saw with rats running around a 

large cage, looking happy. When you 

put them in a smaller cage, they start 

killing each other.    

—correctional counselor 

reflecting on the situation 

at rikers island     

   We’re literally dealing with the scum 

of the earth here. They’re just not nor-

mal human beings like you and me, and 

it doesn’t make sense to treat them 

that way.

—    rikers island 

correctional officer     

 Benny’s cell looked like a small 

cave. The door was of strap iron, which 

ran both up and down and side to side, 

leaving openings of only about one 

square inch, and providing little fresh 

air to breathe or light for seeing. We 

spoke in an adjacent room. He told me 

his story. I related that the parole board 

would make a decision after he was 

tried on the new charges.

 Thirty-eight days later he entered a 

plea of guilty and was sentenced to time 

served. Then his violation report went to 

the parole board, and they ordered him 

to be released. I returned again to Ray-

mond Street to remove the warrant on 

Benny. As we walked out together, he 

told me that he would rather die than go 

back to Raymond Street. He had spent 

1,512 hours in that dark, cramped, slimy, 

smelly, vermin-infested jail with no fresh 

air, exercise, or recreation, “all for calling 

a cop a son of a bitch.”

 In 1963, Raymond Street Jail was 

ordered closed, bringing an end to 

what was considered the worst jail in 

New York’s history. The following year the building was razed, and the 

site is now occupied by Brooklyn Hospital. As for Benny, his fate was 

no better than that of the Raymond Street Jail. In 1966 he was ar-

rested for petty theft. Unable to make bail, he was detained in Man-

hattan City Prison, better known as the infamous New York Tombs, 

where he hanged himself.

Brooklyn’s Gothic Horror, the Raymond Street Jail.
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addition, each living area is designed to enhance observation of, communication 
with, and interaction between inmates and the jail staff. One or more jail offi cers 
are stationed inside the living area and interact directly throughout the day with 
those housed within the pod, with the goal of keeping negative behavior in 
check. 36  
    In the fi nal analysis, most of the problems of jails stem from overcrowding. It 
was once estimated that the daily population of American jails could be reduced by 
50 percent, without endangering the public, by making the following changes:  

  1.   Wider use of release on recognizance.  

  2.   Preferential trial scheduling for defendants in jail.  

  3.   Use of citations rather than jail terms for more offenses.  

  4.   Creation of installment plans for those who would otherwise go to jail because 
they cannot pay their fi nes.  

  5.   Use of work-release for jail inmates. 37    

    Although these alternatives have been implemented in many jurisdictions, 
apparently they have not been enough. The jail population of more than 766,000 
inmates in 2006 represented an increase of more than 550,000 inmates since 1985. 

       Home Incarceration 

 Although home incarceration, also known as “house arrest,” has likely existed in 
one form or another since the earliest days of parenting, its use as an offi cial 
sanction for criminal behavior did not begin in the United States until 1984. 
It quickly became popular for two reasons: increased crowding of correctional 
facilities and the development of electronic monitoring equipment. House arrest 
for many years was not considered a feasible alternative to incarceration because, 
short of 24-hour surveillance by police or probation offi cers, there was no way 
to ensure total compliance with the court’s directives, and it was believed that 
an offender’s ability to “beat the system” and leave home undetected would 

   If invention is born of idleness, it is also 

born of necessity, and in Rikers, having 

a weapon of some sort is very much a 

necessity.

    — rikers   island   inmate      

   If invention is born of idleness, it is also 

born of necessity, and in Rikers, having 

a weapon of some sort is very much a 

necessity.

    — rikers   island   inmate      

Frank Corrente, Warden of the Morris County Jail, is facing an increase of inmate population at 
the facility. He had to open an extra wing and pay overtime to staff it. Now, the jail is looking to 
hire more guards.
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■ CRITICAL
THINKING IN CRIMINAL JUSTICE

  The Scarlet Letter Revisited 

 Nathaniel Hawthorne’s  The Scarlet Letter,  published in 1850, is a story of Puritanism and 

pariahs in seventeenth-century Boston. Hester Prynne, having given birth to an illegitimate 

daughter, is scorned by her neighbors and forced by her church to wear a scarlet  A —signifying 

“adulteress”—as a token of her terrible sin. 

  Throughout the 1990s and into the twenty-fi rst century, a century and a half since 

Hawthorne’s writing and even further removed from the era of Boston Puritanism, courts 

and legislatures across the United States have been using similar “public” announcements 

in an effort to deter modern-day crime and “sin.” 

  In New York City, the names of “johns” arrested on charges of soliciting prostitutes 

are announced on the radio, and in Miami they are posted on local cable TV stations. In 

Newark, New Jersey, and Washington, D.C., photographs are taken of drivers who pull 

over to solicit prostitutes, and they are then mailed to the home addresses corresponding 

to the license plates. In Sarasota, Florida, persons convicted of “driving under the infl uence” 

(DUI) of alcohol are required to put red stickers on their cars’ rear bumpers that read 

“CONVICTED DUI.” 

  Among the forms of public ostracism currently receiving considerable attention are 

those involving sex offenders. All 50 states have either enacted or proposed legislation 

requiring that communities be informed of the presence of a convicted sex offender. Aware-

ness laws have become more widespread because of the highly publicized cases of Polly 

Klaas in California, Megan Kanka in New Jersey, and, most recently, Jessica Lundsford in 

Florida. All three children had been sexually assaulted and murdered by paroled sex offend-

ers. The public outrage created by these incidents prompted both federal and state legisla-

tion requiring notifi cation of community residents when a convicted sex offender is living in 

their neighborhoods. 

  The most recent mechanism in this regard is the World Wide Web. The majority of 

states have put lists of sex offender registries on the Web, and the remaining states are 

considering sex offender registry legislation. The Alaska Department of Public Safety’s Web 

site, for example, maintains an up-to-date list of registered sex offenders, complete with 

photographs, characteristics, addresses, and employers. 40  Other communities have devel-

oped similar notifi cation procedures. 

  Currently, more than 300,000 sex offenders are under the jurisdiction of the criminal 

justice system, and half of these are on either probation or parole. As such, many community 

encourage further antisocial behavior. That changed with the advent of electronic 
monitoring equipment. 
    A judge in Albuquerque, New Mexico, claims to have invented electronic 
monitoring after reading a “Spiderman” comic in 1977, but Harvard law professor 
Ralph Schwitzgebel reported the development of small radio transmitters operating 
on CB (citizen band) frequencies as early as 1964, and in 1969 he described the 
results of a fi eld test on 16 offender and nonoffender volunteers. When electronic 
monitors became suffi ciently small in size and reliable enough to be used for home 
incarceration purposes in the 1980s, both the number of programs and the number 
of equipment manufacturers increased rapidly. 38  Currently, they exist in all states 
and the District of Columbia. Recent research has found home incarceration to be 
a safe and effective community sanction for low-level offenders who might suffer 
disproportionately from even short-term incarceration, as compared with more 
serious offenders. 39   
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residents argue that they have a right to know when sexual predators are moving into 

their neighborhoods, so that they can take measures to protect their children and them-

selves. Wisconsin Governor Tommy G. Thompson has stressed in this regard that “regis-

tries should make sex offenders think twice before offending again, and they will make 

this state a safer place.” But thinking critically, are Internet registries a good idea? True, 

they do indeed notify people that sexual deviants are in their midst. But what is the 

downside to the equation? 

  Sex offender therapists argue that few people have thought through the consequences 

of online registries. They worry that the registries have the potential to lead to retributive 

violence against sex offenders. This, not surprisingly, has already happened. As notifi cation 

laws have become more widespread, so too have incidents where released sex offenders 

have been harassed by neighbors, evicted by landlords, fi red from new jobs, and even beaten 

by revenge-minded mobs. In some cases bystanders have become the victims of neighbor-

hood avengers. 

  There are other issues. Sex offender registries may have the potential for increasing 

the numbers of sex crimes. Broadcasting sex offenders’ names, addresses, telephone num-

bers, and photographs on unfi ltered Web pages could force many of them into isolation—

away from counseling and probation/parole supervision. Furthermore, there is the argument 

that many victims of sex offenders will be less likely to come forward if it means, for 

A new scarlet letter? A Texas judge has forced numerous “high-risk” sex 
offenders on probation to post signs outside their homes to notify the public 
of their crime. Advocates say the signs have a deterring effect on sex 
offenders who will do whatever it takes to avoid the public humiliation. 
The signs also hold offenders accountable for their actions and alert 
neighbors to keep an eye out for suspicious behavior. Critics maintain that 
the signs violate the right to privacy and constitute cruel and unusual 
punishment. Furthermore, critics argue, the signs effectively punish the 
offender’s entire family by subjecting those who are innocent to the same 
public shaming as the offender. The signs have also led to evictions and at 
least one offender has attempted suicide.

What do you think? Is posting signs outside sex offenders’ homes a way 
to make communities safer, or is it unnecessarily cruel?
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example, putting their father’s photograph—and the fact that they were victims of 

sexual abuse—on a Web page that friends and neighbors could readily view. And the 

potential for this is considerable, given that the majority of sex offenders are known to 

their victims—brothers and fathers, mothers and uncles, neighbors, teachers, and even 

members of the clergy. 

  All of these points were recently summed up by Craig Latham, a child psychologist 

and president of the Massachusetts Association for the Treatment of Sexual Abusers:

  If you’re going to lock him up for life, fi ne, do that. But if you’re going [to] let him out and not let 

him have a job and burn down his house, if he has one, then you’re just making us less safe. 41    

■

■ SUMMARY

         Throughout history, the range of punishments has been vast. At one time, the death 
penalty was an almost universal form of punishment. Corporal punishment, par-
ticularly in the forms of whippings and torture, was also widespread. During the 
Age of Enlightenment a new ideology began to emerge in a reform movement that 
concerned itself with examining the dignity and imperfections of the human condi-
tion, in addition to admonishing the harshness of criminal law and the cruelty of 
various types of punishment. The reform movement also produced the classical 
school of criminology. Particularly infl uential was Beccaria’s liberal doctrine of crim-
inal law and procedure, which emphasized the principle of free will. This principle 
sought to establish the pleasure-pain theory, suggesting that individuals choose the 
course of action that will bring them the most pleasure and avoid the course of 
action that will bring them the most pain. 
  The American prison experience began during the eighteenth century in Phil-
adelphia. The Walnut Street Jail was the nation’s fi rst penitentiary. Throughout the 
1790s its physical structure and separate system of confi nement characterized it as 
a model prison. The separate system approach was based on the notion that recidi-
vism could be eliminated by obstructing “evil associations” between prisoners through 
separate living quarters. The decline of the Walnut Street Jail occurred in the begin-
ning of the nineteenth century, largely due to overcrowding, periodic riots, and 
inadequate disciplinary control. This correctional approach was subsequently rivaled 
by New York’s silent system as it emerged at Auburn Prison in 1823. The silent 
system prevailed over the earlier system of separate living quarters for primarily 
economic reasons. It allowed for smaller cells and large, congregate work areas while 
attempting to accomplish the same objective: prevention of corruption through 
obstructing communication among inmates. Ultimately, profi ts extracted from cheap 
inmate labor served to weaken the silent system, since perpetual silence on the 
workfl oor was counterproductive. 
  The work of Alexander Maconochie in Australia and Sir Walter Crofton in 
Ireland infl uenced America’s reformatory era. Maconochie was responsible for 
inventing the “mark system” through which an inmate could receive early release if 
he worked hard and exhibited good behavior. Crofton’s “Irish system” built on 
Maconochie’s earlier work, but in addition established a series of stages through 
which inmates had to successfully pass before receiving a conditional release. Based 
on these systems, the fi rst reformatory was opened at Elmira, New York, in 1876, 
but by 1910 this correctional experience was abandoned. 
  As corrections moved from the mid-1800s into the early years of the twenti-
eth century, the American prison system had evolved into an expanding horde of 
maximum-security institutions. This period fi rst witnessed active prison industries 
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■ KEY TERMS

   Cesare Beccaria (415)    
  classical school of criminal 
 law and criminology (415)    
  contract system (420)    
  corporal punishment (412)    
  jails (428)  

  lease system (421)    
  mark system (422)    
  piece-price system (420)    
  prisons (428)    
  separate system (417)    
  silent system (419)    

  state account system (421)    
  state-use system (421)    
  ticket-of-leave (422)    
  Walnut Street Jail (417)       

■ ISSUES FOR DISCUSSION
   1.   How did the Industrial Revolution affect the evolution of pris-

ons in the United States?  
  2.   Could the purposes of Alcatraz be achieved by some other penal 

policies?  
  3.   Which of Beccaria’s ideas are refl ected in current conceptions of 

due process?  

  4.   How might the alternative conceptions of bail reform affect the 
jail problem?  

  5.   Is the “scarlet letter” an appropriate form of punishment? Are 
sex offender Internet registries a good idea?  

  6.   Is house arrest a rehabilitative option for offenders or a puni-
tive one?     

and then idle convict populations. Following the Depression years, new treatment 
ideas were introduced against a backdrop of growing apathy and decaying institutions. 
The 1960s through the 1990s saw even greater contrasts—an emphasis on individual 
prisoners’ needs and rights in settings of unrest and massive overcrowding. 
  The emergence and growth of the federal prison system has been a much 
more recent phenomenon. From 1776 through 1891, all federal prisoners were 
housed in state and territorial institutions. Following the passage of the Mann 
Act (1910), the Harrison Act (1914), the Volstead Act (1919), and the Motor 
Vehicle Theft Act (1919), the number of federal prisoners in state institutions 
grew rapidly, ultimately forcing the birth of the fi rst federal penitentiaries in 
Atlanta, Georgia, and Leavenworth, Kansas. The Federal Bureau of Prisons was 
created in 1930 and became responsible for the development of a graded system 
of federal institutions that ranged from maximum- to minimum-security facilities 
and camps. 
  The jail is a detention facility quite distinct from a prison. Unlike prisons that 
are run by state and federal governments, jails are administered by local authorities 
and house only those individuals who are awaiting trial or who are convicted of 
relatively minor crimes and receive comparatively short sentences. The jail is one 
of the oldest known institutions for detaining offenders, dating back to fourth-
century England. Jails fi rst appeared in the United States in 1626 and were modeled 
after the English detention facility. Today, jails vary greatly depending on the area 
and the demands of the local criminal justice system. One nearly universal similar-
ity, however, is the overcrowded and inadequate living conditions characteristic of 
most jails today.   
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An Illustrated History of American Prisons   ( Lanham, MD: American 
Correctional Association ,  1997 ). 

    Federal Bureau of Prisons.  The Bureau of Prisons has an extensive 
Web site with information about the entire system’s institutions, 
inmates, and employment ( http://www.bop.gov ). 

    Human Rights Watch.  Human Rights Watch monitors prison 
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accessed from its Web site ( http://www.hrw.org ). 
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University of California Press ,  1985 ). 

    Gender Differences in Criminal Sentencing.  See    S.   Fernando   
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CHAPTER 15
   Penitentiaries, Prisons, and 
Other Correctional Institutions
A LOOK INSIDE THE INMATE WORLD      

 LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

   1  What are total institutions, and what is their 

purpose? 

   2  What are the differences between maximum-

security, medium-security, and minimum-security 

prisons? How do institutions for women differ 

from those for men? 

   3  What are supermax prisons? 

   4  What are the roles and functions of wardens and 

correctional offi cers? 

   5  What is classifi cation, what is its purpose, and 

how is it done? 

   6  What kinds of programs are available to inmates 

in American prisons? 

   7  To what extent is drug abuse treatment available 

in prison? 

   8  What are the issues associated with sex in 

prison and with prison discipline? 

   9  What is the inmate social system, and how does 

it function? 

   10  How effective is correctional treatment?   

441
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       I
 n discussing prisons and what happens within their walls, it is important to 

be familiar with the concept of a    total institution   —a place that erects barriers 

to social interchange with the world at large. 2  In total institutions, large groups 

of people live together, day and night, in a fi xed area and under a tightly sched-

uled sequence of activities imposed by a central authority. In total institutions 

there are “subjects” and “managers.” Subjects are the large class of individuals 

who have restricted contact with the world outside the institution’s walls. Man-

agers, who are socially integrated into the outside world, are the small class of 

individuals who supervise the subjects. The social distance between subjects and 

managers is great, and communication between them is restricted. Each group 

conceives of the other in terms of narrow, hostile stereotypes, resulting in the 

development of different social and cultural worlds that are in continuous confl ict 

with each other. In total institutions, moreover, there is an elaborate system of 

formal rules intended to achieve the organization’s offi cial goals and to maintain 

the distance between subjects and managers. 

  Correctional institutions are total institutions organized to protect the commu-

nity against what are viewed as intentional dangers to it. Correctional institutions 

include penitentiaries and reformatories, as well as a multitude of training schools, 

ranches, farms, and camps. Regardless of these designations, however, all are 

generally referred to as “jails” or “prisons”—two words that have quite distinct 

meanings for the professional, although probably not for the general public.    

 Types of Prisons  
 In the United States correctional institutions have traditionally been divided into 
three major categories according to their construction and the measures used to 
maintain control. This produces three levels of custody or security: maximum, 
medium, and minimum.  

 U.S. Incarceration Rate 

Highest in the World 

  WASHINGTON, DC— An account from the 

PEW Center on the States reported that at 

the beginning of 2008, 1 in 100 adults in the 

United States were behind bars in prisons 

and jails, for a total of 2.3 million inmates. 1  

The report also noted that members of minor-

ity groups—especially African Americans—

are imprisoned at a higher rate than whites, 

and that the U.S. incarcerates more people 

than any other country in the world, outpac-

ing nations like China, Russia, South Africa, 

and Iran. Given these numbers, how are all of 

these inmates managed? What kinds of 

prison facilities are there across the nation? 

What are the various needs of prisoners and 

how are they addressed? 
   Inmates at the Mule Creek State Prison exercise in the yard in Ione, California. 
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 Maximum-Security Prisons 

 The most famous prisons in the United States are Sing Sing, Attica, San Quentin, 
Leavenworth, Joliet, and the now-closed Alcatraz Island Penitentiary. These are 
   maximum-security prisons    .  They are walled fortresses of concrete and steel and 
house the most serious, aggressive, and incorrigible offenders. 
    Most maximum-security prisons have a similar design. Secure custody and 
control are the guiding principles. Housing anywhere from many hundreds to sev-
eral thousands of inmates, they are enclosed by massive concrete walls, sometimes 
as high as 30 feet, or by a series of double- or triple-perimeter fences topped with 
barbed wire or razor ribbon, and often electrically charged. Located along the outer-
perimeter walls are well-protected guard towers, strategically placed to provide cor-
rectional offi cers with open fi elds of fi re and easy observation of prison yards and 
the areas surrounding the prison. New York’s Green Haven Correctional Facility 
(called Green Haven Prison until 1970, when the state legislature—in an episode 
of legislative wishful thinking—decreed that “prisons” henceforth would be “cor-
rectional facilities,” “guards” would be “correction offi cers,” and “wardens” would be 
“superintendents”) is typical, if not an exaggeration, of this high-control design. 
Built as a military prison during World War II and acquired by New York in 1949, 
Green Haven was designed to be an “escape-proof ” institution. The mile-long wall 
of reinforced concrete around the perimeter of the prison is 30 feet high and almost 
3 feet thick and is said to go 30 feet below the ground. Twelve towers, reaching 
40 feet above the ground, are evenly positioned along it. Tower offi cers armed with 
shotguns, rifl es, and tear gas guns have a sweeping view of both sides of the wall. 
The towers also provide focused surveillance of “no-man’s-land,” a 100-foot-wide 
stretch of open space between the inner and outer walls of the prison across which 
nothing and no one can pass unobserved. No one has ever managed to escape over 
the wall at Green Haven. 
    A characteristic feature of the maximum-security prison is the inside cell 
block.    Inside cells    are constructed back to back, with corridors running along the 
outside shell of the cell house. In contrast to  outside cells,  which are affi xed to the 
outside walls of the cell house, inside cells are considered more secure. Whereas 
escape through the window or wall of an outside cell would place an inmate in 
the prison yard, escape from an inside cell would leave the prisoner still within 
the cell block. 

  Reasons for Incarceration         

  Type of   Federal   State

Offense Prisons Prisons  

    Violent   9.4%   52.1%  

  Property   5.7   20.8  

  Drugs   53.2   19.6  

  Immigration   11.1   0  

  Weapons   13.8   0  

  Public Order   6.0   7.0  

  Other   0.9   0.5  

   Source: Department of Justice.  

   The outside wall at the infamous Green Haven Prison in Stormville, New York. 
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        Each tier of cells is called a  cell block,  and the cell house may contain as many 
as 10 such blocks. The cell blocks are self-contained security enclosures, often parti-
tioned off from one another by a series of gates and pens. This creates a complex of 
miniature prisons within the penitentiary, increasing overall security. Such a pattern 
is doubly effective because each cell house is similarly separated from all others.  
     The emphasis on preventing escape from these institutions also includes tool-
proof steel construction, multiple lock devices, frequent  shakedowns  (searches) and 
counts, infrared sensing devices, and closed-circuit TV. In the construction of mod-
ern maximum-security prisons, however, the trend is to move away from the double 
and triple security patterns—particularly the massive outside walls—because of their 
prohibitive cost. Instead, prisons are increasing the use of sophisticated technologi-
cal security devices.   

 “Supermax” Prisons 

 A recent innovation in high-security facilities is the    supermax prison    .  Often referred 
to as secured or special housing unit, maximum-control facility, or just “maxi-maxi,” 
the supermax prison is a highly restrictive, high-custody housing unit within a secure 
institution (or an entire secure penitentiary) that isolates inmates from the general 
prison population and from each other due to especially serious crimes, repetitive 
assaultive or violent institutional behavior, the threat of (or actual) escape from a 
high-custody facility, or inciting or threatening to incite disturbances in a correc-
tional institution (see  Exhibit 15.1 ). 3  

   Medium-Security Prisons 

 While medium-security facilities reproduce the basic pattern of the maximum-
security prison, there is somewhat less emphasis on internal fortifi cation. These 
prisons are rarely fortresslike structures with high stone walls. Rather, the perim-
eters are marked by a series of fences and enclosures with fewer guard towers. 
Outside cells are characteristic, and in the newer structures banks of dormitories 
and other types of shared living quarters are becoming common.  
     The inmates placed in medium-security institutions are considered less dangerous 
and escape-prone than those in the more security-oriented institutions. Their move-
ments within the facility are less controlled, and surveillance is less vigilant. However, 
these prisons generally do have a maximum-security unit that can be used to house 
inmates who become custodial problems or threats to the safety of other prisoners.   

 Minimum-Security Prisons 

 Minimum-security correctional institutions operate without armed guards, without 
walls, and sometimes even without perimeter fences. The inmates of these facilities 
are considered to be low security risks—the most trustworthy and least violent 
offenders, those with short sentences, and white-collar criminals. A great deal of 
personal freedom is allowed, dormitory living is common, educational release is 
encouraged, and the level of surveillance is low. 
    Some of the newest minimum-security prisons are replacing the stifl ing nature 
of the traditional prison compound with a more villagelike atmosphere. A relatively 
new facility in Vienna, Illinois, for example, does not look like a penal institution. 
Buildings resembling garden apartments are built around a “town square” complete 
with churches, school, shops, and library. Paths lead to “neighborhoods” where 
“homes” provide private rooms in small clusters. Extensive provision has been made 
for both outdoor and indoor recreation, and academic, commercial, and vocational 
education facilities equal or surpass those of many technical high schools. 
    Minimum-security facilities like this one and others that house white-collar 
criminals—built on what has become known as the “cottage plan”—have often been 
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—    bruce   jackson      

 To refer to jail and prison as “unpleas-
ant” . . . is like referring to the Nazi 
torture of the Jews as “unkind.”   
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criticized as being more like country clubs than prisons. Yet despite the attractiveness 
of their physical layout and resources, they are nonetheless “total institutions” and 
serve as effective barriers to the outside world.   

 Open Institutions 

 As a departure from the traditional maximum-, medium-, and minimum-security 
prisons, which are essentially closed institutions, there are variations in the 
minimum-security plan that serve as “prisons without walls.” These prison farms, 
camps, ranches, vocational training centers, and forestry settlements are relatively 

historical perspecti ves on criminal justice   EXHIBIT 15.1 

 The “Hellhole” of the Rockies 

 Although Alcatraz was the forerunner of the supermax concept, the 

fi rst special “high-security” or supermax control unit was established 

in 1978 at the U.S. Penitentiary in Marion, Illinois, as the result of rising 

levels of violence directed toward prison staff. In 1983, after the 

deaths of two offi cers and one inmate resulting from prison violence, 

indefi nite administrative segregation became the norm and inmates 

were confi ned to their cells around the clock and denied exercise, 

work, and recreation. For years, Marion housed the Bureau of Prisons’ 

most violent and troublesome prisoners, until the opening of the Ad-

ministrative Maximum Penitentiary in Florence, Colorado, in 1994. 

  Situated in an arid, remote, high-desert sector of Colorado, the 

Administrative Maximum Penitentiary is a triangular, two-story, high-

tech prison more commonly known as ADX. While a few inmates refer 

to ADX as the “Alcatraz of the Rockies,” most call it the “hellhole of the 

Rockies.” Some observers call it “the end of the line.” 

  The unique mission of ADX is confi ning “the worst of the worst”—

some 400-plus inmates from all over the federal prison system consid-

ered so dangerous that no other penitentiary can hold them. Among its 

more notorious residents are the Shoe-bomber Richard Reid, Una-

bomber Ted Kaczynski, and terrorist Ramzi Yousef, the mastermind of 

the fi rst World Trade Center bombing. ADX’s other inmates include 

many who were transferred there because they had assaulted or killed 

correctional offi cers or inmates at other prisons. 

  The cells at ADX look like they were designed for Hannibal Lecter. All 

furniture is concrete to prevent inmates from making weapons from 

wooden, metal, or plastic parts. Each cell has a small vestibule where the 

inmate is shackled, hands behind his back, when he is being taken else-

where in the prison. And solitary confi nement is the norm. Most inmates 

spend 22 to 23 hours a day in their cells. When they get out to exercise, 

they do it alone, in a small yard. Planning an escape or a rescue from the 

outside would appear to be virtually impossible at ADX. The only entry is 

underground, through a heavily guarded tunnel. Cells have slit windows 

that show only a sliver of sky, making it impossible for prisoners and visi-

tors to know exactly where they are within the building. 

  Whether ADX is really necessary is a matter of opinion. Prisoners’ 

rights activists say that it is “cruel and unusual punishment,” while oth-

ers claim that it is the only answer to 

prison violence. Regardless of one’s phi-

losophy, however, it would appear that 

the supermax concept is here to stay. 

Following the Bureau of Prisons’ exam-

ple, by 2005 some 40 states had con-

structed supermax units, with many 

more expected as we move into the sec-

ond decade of the twenty-fi rst century. 

 Sources: Chase Riveland,  Supermax Prisons: 

Overview and General Considerations  (Washing-
ton, DC: National Institute of Corrections, 1999); 
 From Alcatraz to Marion to Florence  (Chicago: 
Committee to End the Marion Lockdown, 1996); 
Leona Kurki and Norval Morris, “Purposes, Prac-
tices, and Problems of Supermax Prisons,”  Crime 

and Justice  28 (2002): 385–434; Jeremy W. 
Coid, “The Federal Administrative Maximum Peni-
tentiary, Florence, Colorado,”  Medicine, Science 

and the Law  41, 4 (2001): 287–297; Daniel P. 
Mears, “A Critical Look at Supermax Prisons,” 
 Corrections Compendium  (September/October 
2005): 6–8, 45–50.          Administrative Maximum Penitentiary (ADX) in Colorado.  
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recent innovations. The modern counterparts of the nineteenth-century reforma-
tories for youthful offenders and young adult felons, they provide instructive work 
for inmates within an environment conducive to behavioral change. 
    These    open institutions    have numerous advantages over more traditional cor-
rectional facilities. They relieve the problem of overcrowding in other types of insti-
tutions; they are less costly to construct and maintain; and they enable various types 
of prisoners to be separated, thus reducing opportunities for contamination of atti-
tudes. Moreover, they have economic and community service advantages. Prisoners 
in open camps produce crops and dairy products for use in the state correctional 
system and other government facilities. Ranches employ inmates in cattle raising 
and horse breeding. Forestry camps are used to maintain state parks, fi ght forest 
fi res, and aid in reforestation. Finally, these camps and farms avoid many of the 
drawbacks of the traditional total institutions. Regulation and regimentation is more 
relaxed, and greater freedom of movement is possible.     

 Correctional Organization and Administration  
 Until the beginning of the twentieth century, prisons were administered by state 
boards of charities, boards of inspectors, state prison commissions, boards of control 
made up of “prominent citizens,” or individual prison keepers. 4  Generally, however, 
most prisons in most states operated as independent fi efdoms. Few jurisdictions had 
a state department of corrections. Individual wardens were appointed by governors 
through the system of political patronage, and institutional staff members held their 
positions by virtue of their political connections. While governors made hiring and 
budgetary decisions, the leadership roles and the administrative procedures of indi-
vidual institutions were under the absolute control of the wardens. Today, every state 
has some form of centralized department of corrections that establishes policy for 
all institutions within its jurisdiction.  

   Prison Administration 

 The two most common forms of correctional systems are those that are subdivisions 
of some larger state department, such as justice or welfare, and those that are inde-
pendent structures. The U.S. Bureau of Prisons, for example, is a division of the 
Department of Justice; Florida has its Department of Corrections within its Depart-
ment of Health and Rehabilitative Services; in Vermont and Tennessee, corrections 
is part of a department of institutions; and in Virginia, corrections is a segment of 
the Department of Public Welfare. California, Arkansas, Texas, and numerous other 
states, however, have independent departments of corrections with lines of authority 
running directly to the governor’s offi ce. 
    At the top of the administrative hierarchy of any department of corrections is 
the commissioner of corrections. This executive works directly under the governor 
to establish policy, shape institutional procedures, negotiate annual budgetary allot-
ments for the various institutions, and make major personnel decisions.  
     The head of each prison, generally appointed by the commissioner of correc-
tions, is a warden, director, principal keeper, or superintendent, depending on the 
state. In the past, the position of warden was one of great power, but also of ques-
tionable reputation because of its association with the political “spoils system.” 
Although such arrangements persist in a few jurisdictions, most wardens and super-
intendents are civil service employees who have earned their positions on a seniority 
or merit basis and receive no more fringe benefi ts than other state employees. One 
monument to the “old ways” can be found on Spring Street in Ossining, New York: 
the warden’s mansion at Sing Sing Prison. The old mansion now serves as offi ce 
space for corrections personnel, and recent superintendents of that institution live in 
their own homes, struggling against rush-hour traffi c along with all the other com-
muters in the area. 

 Black men born in the U.S. and fortu-
nate enough to live past the age of 18 
are conditioned to accept the inevitabil-
ity of prison. For most of us, it simply 
looms as the next phase in a sequence 
of humiliations.  

  — black   activist  

 george   jackson     

 Black men born in the U.S. and fortu-
nate enough to live past the age of 18 
are conditioned to accept the inevitabil-
ity of prison. For most of us, it simply 
looms as the next phase in a sequence 
of humiliations.  

  — black   activist  

 george   jackson     

 Change is a rare occasion in prison—
sameness is the law. The same people 
with the same crime, the same colored 
clothes with the same stripe, the same 
brown-suited guards with the same or-
ders, the same food on the same day, 
the same disciplinary slips with the 
same verdicts (guilty), the same bed in 
the same cell night after night. 

   — anonymous   prison   inmate     
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    The job of the warden or superintendent is to manage the prison. In larger 
institutions, the warden may be assisted by one or more associates: a deputy warden 
in charge of discipline, security, inmate movement and control, and prison routine; 
a second deputy in charge of prison programs, records, library services, mail and 
visitation, recreation, and release procedures; an industries manager in charge of 
prison industries, farms, production, and supplies; and a medical supervisor in charge 
of prison health services and sanitation. 
    Historically, the majority of prison wardens lacked the educational, managerial, 
and experiential qualifi cations appropriate for effective and humanitarian leadership of 
large institutions. Appointments through political patronage rarely considered the 
candidate’s preparedness for a wardenship. With the establishment of state depart-
ments of corrections and the growth of civil service in the twentieth century, however, 
a new recruitment pattern emerged. On the basis of merit and length of service, prison 
guards worked their way “up through the ranks” to the warden’s offi ce. This pattern 
produced many capable wardens over the years, but it had some serious drawbacks. 
Many such wardens had minimal education, limited administrative exposure, and a 
tendency to focus exclusively on custodial issues. These circumstances served to gener-
ate attitudes that were not conducive to effective correctional treatment. 
    Over the last four decades a new pattern of recruitment emerged—one drawing 
on capable administrators with long careers in corrections, although not necessarily 
as custodial personnel. In a number of jurisdictions, selection processes favor people 
with varied and intensive education and experience, who are likely to be sensitive 
not only to the complexities of prison security and administration but to inmates’ 
needs as well. 
    Overall, the management of a prison is a major task, rivaling that of many large 
businesses and industries in its complexity. And interestingly, wardens rank excep-
tionally high in job satisfaction—well above most other professions. 5  

   Prison Personnel 

 In addition to wardens, their deputies, and other administrators, prison personnel 
include both professional and custodial staff. The  professional staff  include the 
physicians, nurses, dentists, chaplains, psychiatrists, psychologists, clerks and sec-
retaries, teachers, counselors, and dietitians who deal with the institutional paper-
work and serve the medical, spiritual, and treatment needs of the inmates. The 
size of the professional staff varies depending on the institution and its particular 
orientation (custody versus rehabilitation). In larger prisons, professionals consti-
tute about one-third of the workforce. The  custodial staff  is made up of the cor-
rectional offi cers and their supervisors, whose basic functions fall into three areas: 
inmate security, movement, and discipline. Invariably, however, their roles go con-
siderably further. 
    Prison  guards,  currently referred to as correction, correctional, or custodial offi -
cers, work in a maligned profession. Guarding is considered a tainted occupation 
because people are repelled by the surveillance and repression that are characteristic 
of prison life. The media are largely responsible for creating and sustaining this 
image. Film and television dramas portray the correctional offi cer as evil and savage. 
Late-night TV movies like  The Big House  (1930),  White Heat  (1949),  Inside the Walls 
of Folsom Prison  (1951),  Birdman of Alcatraz  (1962), and  Cool Hand Luke  (1967), to 
name just a few, have shown prison guards as bigoted, corrupt, brutal, and morally 
base. Continuing in this vein are the Earle Owensby fi lms of the 1970s, as well as 
other movies including  Escape From Alcatraz  in 1978,  Brubaker  in 1980,  Bad Boys  in 
1983,  The Shawshank Redemption  in 1994, and  Sleepers  in 1996. Literary works, 
particularly those that contain emotional statements against the prison system—such 
as Eldridge Cleaver’s  Soul on Ice  and George Jackson’s  Soledad Brother —have also 
portrayed the correctional offi cer in a negative light. 6  
    Without question, there are some corrupt and brutal custodial offi cers. But to 
put them all in a common mold would be no more accurate than suggesting that 

  New Commitments to State Prison 

for Drug and Violent Offenses, 

1980–2006   

 Source: Bureau of Justice Statistics.  
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       Sometimes referred to as “turnkeys,” 
“hacks,” “screws,” “hogs,” and “bulls,” 
correctional offi cers are members of a 
maligned profession.   
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“all convicts are evil,” “all police are dishonest,” or “all politicians are criminals.” In 
fact, if the popular image of the correctional offi cer were accurate, most prisons 
would not be able to function. 
    Correctional offi cers’ duties are diffi cult, and they must be performed under the 
most unpleasant circumstances. Their careers unfold while they are locked up in an 
unattractive and depressing environment. Outnumbered by a legion of hostile, rest-
less, and sometimes desperate and violent inmates, they must always be watchful 
and always appear vigilant, alert, strong, competent, and self-confi dent. Moreover, 
as the eminent criminologist Robert G. Caldwell once put it:  

 The guard . . . occupies a pivotal and strategic position in the prison. Upon his compe-
tence and loyalty, upon his resourcefulness and skill, depend both the safety of the prison 
and the spirit of the inmates. He is the fi rst line of attack in case of escapes and the 
most immediate instrument for the proper handling of the prisoners. He must enforce 
the rules and regulations. He must be on the alert to detect signs of uprisings and to 
prevent the introduction of contraband into the prison and its circulation among the 
inmates. He must count the prisoners under his charge several times a day. He must 
patrol his gallery and periodically inspect the cells there. He must administer to the 
inmates’ needs and make reports regarding their condition and behavior. During the day 
he must supervise the prisoners while they are at work and play and as they march from 
place to place. At night he must lock them in, see that the lights are out, and make 
certain that all is secure. 7    

     Within such a setting—“a closed and timeless world where days, weeks, and 
months have little to distinguish them” 8 —and faced with few means for carrying 
out their custodial duties, correctional offi cers must resort to a number of uncon-
ventional mechanisms for maintaining order. Some become brutal and sadistic. A 
few become indispensable to the inmate black market, providing illegal services and 
contraband or serving as “mules” who carry drugs into the prison. Still others 
develop a system of punishments and rewards to encourage compliance with prison 
rules. Most, however, use the spirit of compromise to accomplish their mission. 
They overlook a number of infractions. For instance, inmates may be allowed to 
remain out of their cells without authorization, pass letters back and forth, cook 
food stolen from the prison kitchen, smoke in unauthorized areas, or possess triv-
ial contraband items. In return, they are expected to refrain from violence, perform 
their assigned tasks, and be civil to the guards. 9  As one offi cer from a New Jersey 
prison related to the author:  

 You could write these guys up [prepare a disciplinary report] every day of the week. They’re 
all into something . . . . But you have to bend some if you want to get your job done. . . . 
  Yesterday I caught this one with a “dropper” [a wire device connected to the light 
socket, used for boiling water]. It’s not allowed because you could electrocute yourself, 
but he’s smart enough not to do that. I could have taken it and cited him, but I just told 
him to take it down. He’ll remember. . . . Next time I tell him to get in line he’ll 
move. . . . It’s like the old saying, “grease the fl oor and you slide easier.”  

    Overall, however, research suggests that there are a number of distinctly differ-
ent types of correctional offi cers. 10  For example, almost every institution has its “rule 
enforcers” and “hard-liners,” who are aggressive, sometimes power hungry, and gen-
erally infl exible when it comes to rules. They adopt a militaristic approach toward 
inmates and interpret their offi cial mandate to be custody and control, along with 
maintaining order and proper conduct. By contrast, institutions also have their “peo-
ple worker” or “social worker” types of offi cers, who are among the most dedicated 
in correctional work. They develop a functional style of working with inmates and 
tend to be more fl exible when it comes to rule enforcement and disciplinary mea-
sures. In general, they gain inmate compliance through interpersonal communication 
and personalized relations. And fi nally, every correctional institution has a number 
of offi cers who refl ect characteristics of both the rule enforcers and the social work-
ers. Although they follow institutional rules and regulations very closely, they also 
attempt to consider the circumstances without deviating too far from offi cial proce-
dure. Other varieties of correctional offi cers, as well, can be observed in prisons 

 famous criminals 

      D. B. Cooper 
 One of the more legendary fi gures in the an-

nals of crime is D. B. Cooper, the man who 

boarded a Northwest Airlines jet on Novem-

ber 24, 1971, and then hijacked it. After 

receiving the $200,000 ransom he had 

demanded from airline offi cials, Cooper para-

chuted from the plane over Ariel, Washing-

ton. The FBI launched a massive manhunt, 

but Cooper was never found. However, al-

most immediately he became a modern-day 

folk hero—a twentieth-century Robin Hood. 

Popular mythology holds that he got away, 

that he beat the system. Every year on the 

Saturday after Thanksgiving in Ariel, festivi-

ties commemorating D. B. Cooper Day are 

held. Hundreds of people, some from as far 

away as England, clog the little town’s only 

street to pay tribute to the perpetrator of 

America’s only unsolved skyjacking. It is an 

article of faith among them that somehow, 

somewhere, Cooper is managing to live a 

discreetly decadent life on his marked 

money. But what the cultists do not under-

stand, or refuse to believe, is that when 

Cooper jumped from the plane at an altitude 

of 10,000 feet into 200-mile-per-hour air and 

freezing rain, dressed only in a light business 

suit and raincoat, it is likely that his body was 

thrown into immediate shock and that he did 

not stay conscious long enough to even open 

his parachute. As of 2008, neither Cooper 

nor the $200,000 had been found. ❚  
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throughout the United States, but the types just described refl ect the majority of 
styles. However, regardless of the different working styles, burnout and stress are 
common problems for all. 11      

 Institutional Routines   
  In 2006, there were more than 1.6 million inmates in federal and state correctional 
institutions in the 50 states, the District of Columbia, and the U.S. territories, and 
this does not include the many more in the nation’s jail systems. The institutions in 
which these prisoners were being held included the full range of correctional facili-
ties, from maximum-security and supermax walled fortresses to minimum-security 
cottages and reformatories to “open” forestry camps and ranch settlements. The 
physical conditions of these institutions also covered a wide spectrum—from the best 
to the worst that the American prison system has to offer. Although many new 
correctional facilities have been built over the years, many are old and in varying 
stages of decay, with conditions that are often appalling.  

 Prison Facilities 

 In 1975, studies by the Federal Bureau of Prisons revealed that of the hundreds of 
state institutions in operation at that time, 47 percent had been built since 1949, 
about 32 percent dated from the period between 1924 and 1948, and the balance 
had been put into operation during 1923 or earlier. 12  Twenty-four of the prisons—
most of them large maximum-security facilities—had been in continuous use since 
before 1874. By the beginning of the twenty-fi rst century, further deterioration had 
become apparent. 
        Today, Clinton Prison in New York, Joliet in Illinois, and California’s San Quen-
tin are more than 125 years old; Michigan’s Jackson Prison and Pennsylvania’s East-
ern Penitentiary have been housing inmates for over a century and a half; and if 
current trends in prison use continue, both Auburn and Sing Sing in New York may 
still be operating 200 years after they were opened. All of these ancient institutions 
have made improvements over the years: Many of the original cell blocks have been 
abandoned or modernized, new structures have been added, and sanitary and other 
facilities have been renovated to refl ect more humanitarian standards. Nevertheless, 

 When they locked me in my cell that 
very fi rst day it suddenly hit me all at 
once. “This is it, asshole,” I said to my-
self, “you’re gonna die in this place.” I 
was scared, lonely, and depressed and 
really feeling sorry for myself. But I 
didn’t die. I became just like all the 
other shitheads, pissholes, and 
zombies—playing the games, doing the 
time, falling into the routine . . . sleep, 
eat, work, sleep, eat, work, “yes sir,” 
“no sir,” “I’m sorry, sir,” “I must have 
been mistaken, sir.” 

   — former   inmate ,  

leavenworth   penitentiary     
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    An inside cellblock in Sing Sing Prison in 1935.  
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in their basic order and design, the more than 100 correctional institutions built 
during the nineteenth and early twentieth centuries, together with the many more 
built during the 1920s and 1930s, continue to operate as grim monuments to past 
penal philosophies. 
    One of the major reasons that many antiquated prisons remain in use is over-
crowding. Put simply, state governments do not have enough funds to build a new 
prison to completely replace an older one that is already fi lled beyond capacity. As 
such, new prisons typically do not replace older ones but, rather, are used to reduce 
inmate overloads.   

 Classifi cation 

 The inmate’s prison experience generally begins with classifi cation. In its broadest 
sense,    classifi cation    is the process through which the educational, vocational, treat-
ment, and custodial needs of the offender are determined. At least theoretically, it 
is the system by which a correctional agency matches the treatment and security 
programs of the institution with the requirements of the individual. 
    In earlier times, as the practice of imprisoning people after conviction developed, 
the most rudimentary forms of correctional classifi cation consisted merely of separat-
ing the guilty from the not-guilty. Only slightly more sophisticated was the separa-
tion of debtors from criminals—a type of classifi cation by legal status. Other early 
forms of classifi cation included the separation of men from women, youth from 
adults, and fi rst offenders from habitual criminals. The reformatory movements of 
the late nineteenth century, the differentiation between maximum-, medium-, and 
minimum-security prisons, and the designation of Alcatraz as a superpenitentiary 
for the most incorrigible felons were all examples of rudimentary classifi cation 
schemes. As correctional systems continued to evolve, the separation of the feeble-
minded, the tubercular, the venereally diseased, the sexually perverted, the drug 
addicted, and the aged and crippled from the general prison population or into 
special institutions was also based on the principle of classifi cation. 
    Currently, classifi cation goes beyond the mere separation of offenders on the basis 
of age, gender, custodial risk, or some other factor. It is based on diagnostic evaluation 
and treatment planning, followed by placement in the recommended institutional 
program or type of correctional facility. 13  The extent to which classifi cation schemes 
are used tends to vary, however, not only from state to state but also among institu-
tions within the same jurisdiction. Moreover, there are numerous different organiza-
tional structures within which classifi cation may occur. These include reception and 
orientation units, classifi cation committees, and reception-diagnostic centers.  

 Reception and Orientation Units   Some jurisdictions have  reception units  or 
 classifi cation clinics  staffed by psychologists, social workers, or other professionals. 
These units carry out a series of diagnostic studies and make recommendations to 
institutional authorities regarding the custodial, medical, vocational, and treatment 
needs of each incoming inmate. Classifi cation clinics also provide orientation pro-
grams for new prisoners, giving them an overview of institutional life, routine, rules 
and regulations, and custodial and correctional expectations. 

   Classifi cation Committees   Whereas the reception unit operates autonomously 
and its recommendations are not binding on institutional authorities, classifi cation 
committees have emerged as integrated classifi cation systems. A classifi cation com-
mittee may be chaired by the warden or deputy warden and include institutional social 
workers, psychologists, chaplains, medical offi cers, teachers, vocational and recre-
ational supervisors, and others. The decisions of the committee are binding on the 
administration, and any changes in the recommended program must be approved by 
the committee. 14  
  The integrated committee is the most widely used classifi cation system in con-
temporary institutions. It permits professional and administrative personnel to work 

  Rate of Imprisonment   

   Inmates in state and federal prisons, per 
100,000 U.S. residents   Source: Bureau of 
Justice Statistics.  
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together in determining inmate needs, and at the same time it allows each group of 
personnel to gain some understanding of the problems the other faces.   

 Reception Centers   The    reception center    ,  or  diagnostic center,  is a central receiv-
ing institution where all felony offenders sentenced to a term of imprisonment are 
committed for orientation and classifi cation. These specialized facilities are relatively 
new in American corrections, dating from the 1940s, when they were established in 
New York, California, and the federal system. 
  The purpose of these centers is to make the correctional system, rather than a 
specifi c institution, responsible for classifi cation. This practice standardizes the clas-
sifi cation process throughout the state and provides for a facility and staff whose sole 
functions are classifi cation and orientation. Moreover, the diagnostic recommenda-
tions are binding on the institutions to which the classifi ed inmates are ultimately 
sent. At the reception center, the newly sentenced inmates are studied intensively for 
20 to perhaps 90 days. The ensuing recommendations include not only custodial and 
treatment plans but also a statement as to the correctional facility to which the 
inmates should be sent. 15   

    Problems with Classifi cation   All of these classifi cation schemes have short-
comings. Classifi cation recommendations are not always followed; often there are 
ineffective linkages between classifi cation units, committees, or centers and institu-
tional programs; and in many systems time and workload pressures tend to make the 
classifi cation process overly routine. Yet more than a quarter of a century ago the 
American Correctional Association strongly endorsed the reception-diagnostic center 
concept, urging that it be established in all 50 states. 16  The association felt that only 
by using this system could a good diagnosis and treatment plan be developed for each 
inmate. In its view, the system’s pivotal position within a state’s correctional structure 
would ensure that the diagnostic recommendations would be implemented at the 
receiving institutions. 

         The Classifi cation Process   Three factors generally combine to dictate how 
intensive the classifi cation process will be: (1) available personnel, (2) the inmate 
workload, and (3) whether classifi cation occurs in a reception and orientation unit 
of a prison facility, through an integrated classifi cation committee, or at a separate 
reception-diagnostic center. The procedure may range from a physical examination 
and a single interview to an extensive series of psychiatric and psychological tests, 
academic and vocational evaluations, orientation sessions, medical and dental check-
ups, and numerous personal interviews. Some classifi cation programs also include 
analyses of athletic abilities and recreational interests, as well as contacts with reli-
gious advisers. 
  When the testing and interviews have been completed, reports are prepared 
and placed in the inmate’s case fi le. Summaries of the prisoner’s social and fam-
ily background, work history, criminal record, prior institutionalization (if any), 
current offense, and any other relevant background data are also included. A 
classifi cation board or committee then evaluates the case fi le and makes recom-
mendations. This board can range from a single counselor or social worker to as 
many as 15 members, including teachers, psychologists, physicians, researchers, 
members of the administrative and custodial staffs, and experts from numerous 
other fi elds. The board discusses the various data and plans the inmate’s correc-
tional career. It also takes responsibility for  reclassifi cation  should the inmate’s 
needs or situation change.   

 Trends in Classifi cation   During recent decades, there have been experiments 
with new approaches to classifi cation. In the  treatment team  approach, a counselor, 
a teacher, and a custodial offi cer become a “team” for each individual inmate. The 
team takes over the duties of classifi cation, coordinates the treatment plan, and 

 Nobody wants literate people to go to 
prison—they have a distressing way of 
revealing what it’s actually like and de-
stroying our illusions about training and 
rehabilitation with nasty stories about 
sadism and futility and buckets of stale 
urine. 

   — david   frost     
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 States with the Highest 

and Lowest Incarceration Rates       

    Rate per 

  100,000 

  U.S.

 Rank   State  Residents  

    1   California   574  

   2   Texas   535  

   3   Florida   306  

 . . .

 . . .

 . . .

   48   Rhode Island   3  

   49   Wisconsin   2  

   50   Maine   1  

  Source: Bureau of Justice Statistics. 
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handles disciplinary problems. The same team may be assigned to all the inmates 
in a particular dormitory or cell block. The major benefi t of this approach has been 
to make academic and custodial staff more treatment-oriented and counseling staff 
more sensitive to custodial issues by virtue of their collective involvement in the 
correctional and prison management processes. 
   Contract classifi cation  is similar to other forms of classifi cation, but the recom-
mendations are in the form of a contract signed by the inmate and the chair of the 
classifi cation committee. Inmate “needs” and requirements are spelled out in the 
document. When these conditions are met, such benefi ts as lower security, additional 
privileges, and recommendation for early parole are awarded. 
  With the exploding growth of technological literacy across the United States, 
 computerized classifi cation  has recently been introduced as a diagnostic tool. The process 
is based on a screening system designed to measure an inmate’s potential for aggressive 
behavior, depression and suicidal tendencies, intellectual status, vocational skills and 
interests, socialization, criminal sophistication, and physical and mental health. 
  Closely linked to classifi cation is the increasing use of  protective custody units 
(PCUs).  They are designed to house inmates who cannot cope with the daily routines 
of prison life and thus request special placement. PCUs typically house inmates with 
special medical or psychological conditions or those whose safety is at risk. Child 
molesters are often placed in protective custody units because of their extremely low 
status within the inmate social hierarchy. 
  Finally, in determining placement, classifi cation teams assess and evaluate the 
security and supervision requirements for each incoming inmate. Indeed, good clas-
sifi cation systems can reduce the number of inmate assaults and decrease the poten-
tial for prison violence. 

        Prison Programs 

 Institutional programs include a variety of activities, all of which can have an impact, 
either directly or indirectly, on the rehabilitation of offenders and their successful 
reintegration into the community after release. There are  treatment programs,  for 
example, that attempt to remove alleged “defects” in an inmate’s socialization and 
psychological development that are responsible for some lawbreaking behaviors. 
There are  academic and vocational programs,  which attempt to provide inmates with 
the skills necessary for adequate employment after release. There are  recreational 
programs,  which have medical, humanitarian, social-psychological, and custodial 
motives; they are structured to ease the pressures of confi nement, making inmates 
more receptive to rehabilitation and less depressed, hostile, and asocial. There are 
 work programs,  which serve many of the humanitarian and rehabilitative needs of 
the offender, yet at the same time are related to the successful economic functioning 
of the institution. And fi nally, there are  medical programs  and  religious programs,  
which also have implications for institutional management and reintegration of the 
offender into the community. 

      Health and Medical Services   The number and types of programs and ser-
vices available to inmates vary widely by both jurisdiction and institution. Every 
prison has some form of health and medical program, although some are quite 
rudimentary. All reception centers have comprehensive medical facilities, with sepa-
rate hospital units, some of which have well-equipped operating rooms. Similar 
facilities are also found in the larger prisons and reformatories. 
  Smaller institutions use a range of medical and health alternatives. Some have 
small hospital units with a full-time physician or nurse and paraprofessionals who 
are on hand for the day-to-day care of minor illnesses and injuries. If there is no 
physician on the institutional staff, a physician from the local community visits on 
a regular basis. All but the largest prisons and reception centers contract out for the 
services of dentists and opticians. 

  The U.S. Prison Population   

 Source: Bureau of Justice Statistics.  
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  The importance of adequate medical care cannot be overstated. Poor diet, alco-
holism and drug abuse, and histories of inadequate medical attention are dispropor-
tionately evident among prison inmates. 17  There is also the increasing problem of 
HIV and AIDS, not only in U.S prisons but in other parts of the world as well (see 
 Exhibit 15.2 ). Moreover, the potential for rapid spreading of even the most minor 
illnesses is high within a population that is confi ned in such close quarters. The 
prison medical unit is also responsible for monitoring sanitary conditions and inmate 
dietary needs, for these too are directly related to the well-being of the institution 
as a whole. 

   Religious Programs   The availability of spiritual services for prison inmates has 
a long history in American corrections. Solitary meditation was the theoretical basis 
of reform in Philadelphia’s Walnut Street Jail almost two centuries ago, and peni-
tence was encouraged by frequent visits from missionaries and local clerics. Over the 
years, various Christian denominations and other religious organizations have devoted 
their time to the spiritual needs of inmates and have provided ongoing programs of 
religious instruction. 18  
  Contemporary institutions generally retain Protestant, Roman Catholic, and 
sometimes Jewish chaplains, or at least a nondenominational cleric, on a full-time 
or part-time basis, for religious counseling and worship services. In some small 
institutions where there are no educational programs or rehabilitative services, the 
prison chaplain provides the only available “treatment.” 
  Opinions as to the usefulness of religious programs in prisons are decidedly 
mixed. Such programs have been praised by wardens as anchors of law and order, 
by chaplains as powerful treatment forces, and by some inmates as sources of inspi-
ration and cushions against despair. At the same time, however, they have been 
heavily criticized. Many prison administrators view religious counseling as useless 
and as a source of trouble and dissension; inasmuch as some jurisdictions prohibit 
the searching or questioning of clergy, chaplains have also been viewed as potential 
security risks. Many chaplains look on their own programs as dull and unrealistic, 
and given the remote locations of many correctional facilities, prison chaplaincies 
are not highly sought after by ministers. Inmates often consider the programs to be 
insincere, stale, and platitudinous; as a result, few make use of them. As one inmate 
expressed it, “If there is a God, he sure as hell was not on my side.”  
   Many of these issues have been further complicated by the current confl icts 
within organized religion. As more and more members of the clergy drift away from 
orthodox theology and its uncompromising acceptance of tradition, the role of the 
prison chaplain has become a frustrating one. Recognizing the inequities of institu-
tional life, many wish to act on behalf of inmates’ legitimate interests. Yet the dom-
inance of coercive correctional policies has thwarted their hopes of serving as activ-
ist ministers. 

       Education Programs   Most Americans have confi dence in education as a mech-
anism for upgrading skills and understanding, shaping attitudes, and promoting 
social adjustment. Moreover, it is estimated that the average reading level of adult 
inmates is at or below the fi fth-grade level; that more than half of inmates have not 
fi nished high school; and that even those who completed portions of formal educa-
tion lag two or three grade levels behind what they completed in school. 19  It is not 
surprising, then, that academic education and vocational training are regarded as the 
primary programs in correctional institutions. 
  In  academic education  programs, the emphasis is on basic knowledge and com-
municative skills. Most institutions have some sort of prison school, and in most 
state correctional systems education for inmates is mandated by law. Courses of 
instruction vary from one institution to the next, ranging from literacy programs to 
high school equivalency studies to college-level curricula. 
  Prison schools, however, are beset with diffi culties. Many institutions are short 
on classroom facilities and useful teaching aids; there is a lack of qualifi ed instructors, 
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 The Wicked Witch of the Prison? 

 In an unconventional move to conjure up a 

sense of spirituality among its inmates, a 

prison has hired a self-professed witch. 

Jamyi Witch, a priestess of the Wiccan reli-

gion, is a chaplain at the maximum-security 

Waupun Correctional Institution in southeast-

ern Wisconsin. While her appointment has 

caused a fi restorm of controversy in the 

Department of Corrections, Witch maintains 

that people have misconceptions about the 

Wiccan religion—that it is not all about 

magic and casting spells but, rather, involves 

using meditation to focus psychic energy to 

achieve goals. Working to achieve a positive 

focus, according to Witch, is exactly the sort 

of counseling that inmates need. 

 Even though many in the Corrections 

Department remain skeptical and legislators’ 

offi ces have been fl ooded with angry 

e-mails and letters since the hire, lawyers 

for the state say that it would be illegal to 

deny her employment on the basis of reli-

gion. The only option, therefore, would be to 

cut the state budget to take away funding 

for chaplain positions, which total more than 

30 statewide. But eliminating prison chap-

lains because of what many perceive as a 

bad hiring decision is an unlikely solution. In 

general, support for chaplains in prisons is 

strong, and many believe that they play an 

important role in the rehabilitation of 

criminals. 

 What do you think? Does having a Wic-

can priestess as a prison chaplain cast the 

prison in a bad light? ❚ 
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which forces prisons to rely on rejects from the public school system and on inmate 
teachers, most of whom are undereducated; many inmates lack motivation, which 
results in teachers being pressured to make classes effortless and complete false 
reports on inmate progress; and the realities of prison discipline and security often 
interfere with courses of instruction or curtail enrollments. 
   Vocational training  programs focus on preparing inmates for meaningful employ-
ment after release. Most of the larger institutions and many small ones have a 
number of such programs, which provide training in automobile repair and mainte-
nance, welding, sheet metal work, carpentry and cabinetmaking, plumbing and elec-
tricity, and radio and television repair. Like the academic programs, these too have 
some problems. Many prison shops are poorly equipped and lack the appropriate 

EXHIBIT 15.2 International Perspectives on Crime & Justice   

 Prisons and HIV/AIDS Around the Globe 

 AIDS (acquired immunodefi ciency syndrome) is likely the most publi-

cized disease of the past century. It is best defi ned as a severe mani-

festation of infection with HIV (human immunodefi ciency virus), a virus 

that destroys or incapacitates components of the immune system. 

The actual causes of death among people with AIDS include a variety 

of infections and other diseases that an otherwise healthy immune 

system can effectively cope with. 

  HIV is transmitted when virus particles or infected cells gain direct 

access to the bloodstream. This can occur during all forms of sexual inter-

course that involve the transmission of body fl uids, as well as oral-genital 

intercourse with an infected partner. Other major routes of transmission 

include the sharing of injection equipment among injecting drug users, 

the passing of the virus to unborn or newborn children by infected moth-

ers, and transfusions from an infected blood supply. The World Health 

Organization estimated in 2006 that 6800 people are newly infected each 

day around the world and that the majority of these are in Africa. 

  HIV prevalence in many prisons is already high—higher than in the 

population at large—and still increasing. Many of those who are HIV-

positive in prison were already infected before they were incarcerated, 

having come from those segments of the population with a heavier 

than average burden of HIV infections. HIV prevalence in prisons 

ranges from .2 percent in Australia to more than 10 percent in certain 

European countries. Canadian studies have demonstrated that 2 per-

cent to 3 percent of prisoners are infected with HIV. In the United 

States, HIV prevalence among federal inmates is higher for women 

than men, 2.2 percent to 1.7 percent, respectively, refl ecting the surge 

in women prisoners with drug and alcohol dependence. Rates of infec-

tion in prisons in many developing nations are even higher. 

  The diffi culty is that prisons tend to be ideal breeding grounds for 

the transmission of HIV. They are frequently overcrowded; sexual 

strain is common; and release from tension and the boredom of 

prison life often occurs through drugs and sex. Drugs are often in-

jected, and the syringes and needles—scarce and diffi cult to hide—

are almost always shared. Moreover, prison injection paraphernalia 

are typically homemade devices, crafted from ballpoint pens and eye 

droppers. High percentages of prisoners with histories of injection 

drug use (IDU) have been observed in various countries around the 

world, including 20 percent in France and 30 percent in the United 

States. Surveys in European (France, Germany, Italy, the Nether-

lands, Scotland, and Sweden), Irish, Greek, Russian, and U.S. pris-

ons suggest that around 13 percent of the populations are active 

injection drug users within the confi nes of prison. In the largest cor-

rectional facility for women in the United States—Chowchilla Prison 

in California—heroin users were found to be injecting with needles 

stolen from the prison hospital where HIV-infected and AIDS patients 

were being treated. 

  In Thailand, a country where the AIDS epidemic expanded rapidly, 

the fi rst wave of HIV infections occurred in 1988 among drug injectors. 

From a negligible percentage at the beginning of that year, the preva-

lence rate rose to more than 40 percent within six months, fueled in part 

by transmission of the virus as injectors moved in and out of prison. 

  Sexual contact between men is common in prisons around the 

world. Published reports have estimated that the percentage of in-

mates who engage in homosexual activity while incarcerated ranges 

from as low as 2 percent to as high as 90 percent. A survey in Rio de 

Janeiro, Brazil, for example, suggested that 73 percent of male prison-

ers had sex with other men in prison, while a recent study of federal 

inmates in the United States found that 30 percent engaged in sex 

with other men while incarcerated. Surveys in Zambia, Australia, Eng-

land, and Canada refl ected rates between 6 percent and 12 percent—

fi gures that are probably quite low because of denial and underreport-

ing. Sex between men in prisons, furthermore, includes unprotected 

anal sex—an effi cient method for transmitting HIV infection. Con-

doms, as a rule, are not available in prisons. 

  In women’s prisons staffed by male correctional offi cers, vaginal 

intercourse does indeed occur. Depending on the country and the 

prison, these sexual contacts may be through consent, exploitation, 

and/or rape—any of which create a risk for HIV transmission. 

  Tattooing is also common in prisons, and the equipment is frequently 

shared, creating yet another risk of HIV transmission. There are similar 

risks where skin piercing and “blood brotherhood” rites are practiced. 

  The potential for the spread of HIV and AIDS is usually increased by 

a lack of proper medical care. In many institutions, particularly in devel-

oping nations, such sexually transmitted diseases as syphilis, hepatitis B 
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technical staff; in others the machinery and fi ttings have long since become out-
moded; and in some, the training is in fi elds in which jobs are not available in the 
outside world. Moreover, inmates who have acquired skills in such areas as plumb-
ing, electrical work, carpentry, and masonry are often barred from joining unions 
upon release because of their criminal records. Even more frustrating is the fact that 
some institutional programs continue to train inmates in spheres that have virtually 
no relevance to the job market. 
  Although almost one-fourth of inmates in U.S. prisons participate in academic 
and vocational education programs each year, at least half of all state prisons have 
made signifi cant cuts in their educational programs. Generally, cutbacks appear to 
be motivated by shrinking state budgets and the ballooning costs associated with 

and C, and gonorrhea are common. Yet if left untreated, they can greatly 

increase an individual’s vulnerability to HIV through sexual contact. A 

particularly serious health consideration, furthermore, is tuberculosis 

(TB), which can easily spread in overcrowded prison conditions. People 

with HIV are especially vulnerable, and HIV-positive people with TB can 

transmit this disease to those not infected with HIV. 

  Correctional administrators have used a number of options for re-

ducing the spread of HIV within their institutions, including education, 

offering condoms to inmates, providing adequate health care, and re-

ducing crowded conditions. Implementing these changes on a global 

basis, however, is unlikely. 

 Sources: James A. Inciardi, Hilary Surratt, and Paulo R. Telles,  Sex, Drugs and HIV/AIDS in 

Brazil  (Boulder: Westview Press, 2000); UNAIDS,  AIDS Epidemic Update 2007  (Geneva: 

United Nations, 2008); World Health Organization,  HIV in Prisons,  (Geneva: World Health 

Organization, 2007); M. E. Helland and C. K. Aitken, “HIV in Prison: What Are the Risks and 

What Can Be Done?”  Sexual Health  1 (2004): 107–113; WHO,  Policy Brief: Reduction of 

HIV Transmission in Prisons  (Geneva: World Health Organization, 2004).  

  Worldwide Distribution of People Living with HIV/AIDS , 2007  

 Source: UNAIDS.  
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increases in the inmate population. Nevertheless, limiting funds for education pro-
grams may prove to be a costly choice in the long run. Studies demonstrate that 
inmates who participate in academic and vocational programs have lower recidivism 
rates than those who do not. 20  
  Despite the many diffi culties, the prospects for academic education and voca-
tional training programs in contemporary corrections are not entirely bleak. Admin-
istrators of many institutions have encouraged community volunteers and local 
school districts to aid in tutoring more motivated inmates; prison routines have been 
made more fl exible for those who wish to attend classes; federal funds have been 
allocated for upgrading many prison schools; self-taught programmed courses of 
instruction in elementary and secondary school subjects have become more available; 
and a growing number of prison systems are introducing programs whereby par-
ticipants can earn a college degree. Moreover, the need for more relevant vocational 
education has also been recognized. Numerous correctional facilities are upgrading 
prison shop equipment; others are implementing new programs in more timely fi elds 
such as graphic communications and computer operation and technology.   

 Prison Labor and Industry   Closely related to vocational training in correc-
tional institutions are prison work and industrial programs. These can provide 
numerous opportunities for inmates to:  

  •   Earn wages while serving their terms.  
  •   Develop regular work habits.  
  •   Gain experience in machine operation, manufacturing, computer technology, 

and other specialized skills.  
  •   Ease the boredom of institutional confi nement.   

 As recently as the 1990s, prison work programs generally failed to provide these 
opportunities. The majority of correctional institutions had no such programs, and 
those that did were open to only a small segment of the inmate population. Moreover, 
the jobs available to inmates in many jurisdictions were typically dull and irrelevant. 
The major industries included printing and the production of auto tags, road signs, 
clothing, and similar articles; many nonindustrial prison jobs were restricted to mean-
ingless tasks such as cleaning, laundry, and other simple maintenance work. 21  
  There was a major reason for this. State use was the chief outlet for prison-made 
products, and as noted in Chapter 14, this situation was the result of state and 
federal legislation that barred prison industrial production from competing with 
private enterprise. However, Congress passed legislation in 1979 that lifted the ban 
on interstate transportation and sale of prison-made goods, with the result that the 
number of inmates employed in prison industries began to grow. 22  Currently, prison 
factories are involved in the production of data entry and telephone answering equip-
ment, optical ware, mattresses, fl ags, furniture, and cleaning equipment and supplies. 
In addition, inmates are employed in slaughterhouses and meatpacking, vehicle 
repair, picture framing, Braille translation, silk screening, CD-ROM duplication, 
fruit and vegetable produce, and many other areas. Moreover, inmates in some juris-
dictions participate in all sectors of the computer industry. 23  
  One of the more interesting prison industries is the production and mass mar-
keting of  jail-style apparel,  also known as “jailhouse chic” or “incarceration chic.” 
Refl ecting the appearances and style of prison and county lockup clothing issued to 
prisoners, incarceration chic includes orange jumpsuits, blue or green trousers, “one 
size fi ts all” low-slung and ill-fi tting baggy pants, sneakers without shoe-laces, and 
sleeveless T-shirts. 
  In spite of this progress, however, prison industries in many correctional institu-
tions continue to suffer from the problems of years past. Only a minority of inmates 
are employed in meaningful jobs because prison industrial plants are costly to con-
struct, equip, maintain, and keep up to date. Moreover, because housing an inmate 
in a correctional institution is prohibitively expensive—costs range from $10,000 per 
inmate per year in some jurisdictions to more than $30,000 in others—inmates’ 

  Public Support 

for Correctional Treatment   

   Responses to “What do you think 
should be the main emphasis in most 
prisons?”   Source:  Prison Journal.   
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    Jailhouse chic? Many correctional 
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prison stripes because so many groups 
have adopted the orange jumpsuits as a 
fashion statement.  
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wages are kept low, with most of the profi ts going into state treasuries. Consequently, 
inmates have little motivation to work hard and make prison industries successful. 

       Clinical Treatment Programs   Academic education and vocational training are 
often viewed as the primary rehabilitative tools offered by correctional institutions. It 
is felt that if inmates can learn the necessary skills and training to obtain and keep 
a job after release, their need to return to careers in crime will be eliminated or at 
least reduced. In this sense, academic and vocational programs can also be viewed as 
treatment programs, for correctional treatment has generally meant explicit activities 
designed to alter or remove conditions that are deemed to be responsible for offend-
ers’ criminal behavior. 24  In a more clinical sense, however, institutional treatment 
programs are specifi cally oriented toward helping inmates resolve personal, emotional, 
and psychological problems that are related to their lawbreaking behavior. 
  Counseling, social casework, psychological and psychiatric services, and group 
therapy are at the core of clinical treatment programs in prisons.  Counseling  refers 
to a relationship between the counselor and the prisoner-client in which the coun-
selor attempts to understand the prisoner-client’s problems and help him or her solve 
them by discussing them together, rather than by giving advice or admonition. 25   Social 
casework  is a process that (1) develops the prisoner-client’s case history, (2) deals 
with immediate problems involving personal and familial relationships, (3) explores 
long-range issues of social adjustment, and (4) provides supportive guidance for any 
anticipated plans or activities. 
   Psychological and psychiatric services  provide more intensive diagnosis and treatment 
aimed at (1) discovering the underlying causes of individual maladjustments, (2) apply-
ing psychiatric techniques to effect improved behavior, and (3) providing consultation 
to other staff members. These three modes of treatment involve direct interaction 
between a clinician and a prisoner-patient on an individual, one-to-one basis. Treatment 
in a group setting includes one or more clinicians plus several prisoner-patients.  
   The most common treatment format in the prison setting is group therapy. 
 Group treatment programs  have been variously referred to as “group psychotherapy,” 
“group therapy,” “group guided interaction,” “group counseling,” and numerous other 
terms that are often used interchangeably. The underlying approach and philosophy 
can be expressed as follows:  

 This treatment stratagem focuses on groups as the “patient.” It assumes that specifi c 
persons exhibit unfavorable attitudes, self-images, and the like because of the associational 
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the numerous ways you are made to 
feel you are fi nished as a man. 

   — william   r.   coons     

 I would say there are two basic com-
plaints by prisoners about prison. First: 
the monotony of prison routine. Second: 
the numerous ways you are made to 
feel you are fi nished as a man. 

   — william   r.   coons     



458 part 4 corrections

network in which they are involved. Because the person’s interactional associates are 
extremely meaningful to him, any attempt to change the person without altering those 
groups with which he associates is likely to fail. Accordingly, group therapy proceeds on 
the premise that entire groups of persons must be recruited into therapy groups and 
changed. In addition, it is argued that treatment in which an individual’s close associates 
are participants is likely to have more impact upon a specifi c person than some other form 
of treatment.  Group therapy encourages the participants to put pressure on each other for behav-
ioral change and to get the group to defi ne new conduct norms. In a real sense, individual 
participants in group therapy are at the same time patients and therapists.  26   

  These four models of clinical treatment—counseling, casework, psychological and 
psychiatric services, and group therapy—are employed to deal with general issues 
associated with criminality and bring about behavioral change. They are also used to 
address the problems of specifi c kinds of offenders, such as sexual deviates and sub-
stance abusers. However, these clinical treatment services are not available in most 
institutions, and only a modest number of prisons have a resident psychiatrist. More-
over, in reception centers, where there are signifi cant numbers of psychologists, social 
workers, and other clinicians, the primary activities of these professionals are in the 
area of diagnosis rather than treatment. More common in contemporary correctional 
facilities are counselors. These, however, generally deal with inmates’ confrontations 
with the day-to-day pressures of institutional life rather than with any long-term 
treatment goals. Counselors, moreover, rarely have any clinical training or experience. 
The position of correctional counselor is an entry point to a criminal justice career, 
and for most counselors it is their fi rst job after graduation from college.   

 Drug Abuse Treatment   As noted elsewhere in this book, much of the increased 
activity and backlog in the criminal justice system is an outgrowth of the nation’s 
war on drugs. This is particularly apparent in correctional agencies and facilities. In 
fact, nationally, it appears that perhaps three-fourths of all inmates have histories of 
substance abuse. 27  
  One approach to the phenomenon has been to increase prison capacity. Another 
has been to expand drug abuse treatment services. All of the states and the federal 
system have some sort of drug treatment services for inmates. Most are expanding 
the capacity of existing programs as well as implementing new ones. 
  In addition to the four models of clinical treatment described earlier, prison-
based drug rehabilitation strategies also include the  therapeutic community.  More 
commonly referred to as a “TC,” the therapeutic community is a total treatment 
environment established in a separate residential unit of a prison. TC participants 
are kept separate from other inmates and assigned to separate work, school, and 
recreational programs as well. The purpose is to create a partnership between 
prisoner-clients and clinicians. The work supervisors, teachers, counselors, correc-
tional offi cers, and other staff members involved with TC inmates become part of 
the treatment regimen and are regarded as agents of behavioral change. Group 
therapy is the primary treatment method, but the peer pressure characteristic of 
group therapy sessions appears during other daily routines as well. 
  The therapeutic community concept was developed during the 1940s by the 
English psychiatrist Maxwell Jones. He introduced it at a hospital for war veterans 
who were experiencing diffi culties in fi nding and keeping jobs. 28  In 1958, the 
approach was adopted in the San Francisco Bay area by ex-alcoholic Charles Ded-
erich for the treatment of narcotics addicts, thus giving birth to the internationally 
known Synanon drug treatment program. 29  In the ensuing years, other therapeutic 
communities appeared—Daytop Village, Phoenix House, Odyssey House—and in 
1966 the approach was introduced at New York’s Clinton Prison and at the Federal 
Correctional Facility at Danbury, Connecticut. 30  
  Currently, the therapeutic community is among the most popular approaches 
for the treatment of drug abuse. Its application within the prison setting has been 
primarily for substance abusers, although some non-drug-abusing offenders are also 
involved. However, few correctional institutions have therapeutic communities, 

  Public Confi dence in Prison 
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   Responses to “What effect do prison 
treatment programs have on the reduc-
tion of drug-related crimes?”   Source: Uni-
versity of Maryland, Center for Substance Abuse 
Research.  
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owing to the lack of special facilities as well as staff shortages and a focus on cus-
todial issues—concerns that tend to limit all varieties of institutional treatment. 
During the closing years of the 1980s, however, funding from the Bureau of Justice 
Assistance and other federal agencies rekindled interest in TCs in correctional envi-
ronments, creating a movement that is expected to continue (see  Exhibit 15.3 ). 

  RESEARCH ON CRIME & JUSTICE EXHIBIT 15.3

 Therapeutic Communities in Prisons 

 There are many phenomena in the prison environment that make reha-

bilitation diffi cult. Not surprisingly, the availability of drugs is a problem. 

In addition, there is the violence associated with inmate gangs, often 

formed along racial lines for the purposes of establishing and maintain-

ing status, “turf,” and unoffi cial control over certain sectors of the prison 

for distributing contraband and providing “protection” for other inmates. 

And fi nally, there is the prison subculture—a system of norms and val-

ues contending, among other things, that “people in treatment are 

faggots,” as one maximum-security inmate so emphatically put it. 

  In contrast, the therapeutic community (or simply TC) is a total treat-

ment environment isolated from the rest of the prison population—

separated from the drugs, the violence, and the norms and values that 

militate against treatment and rehabilitation. The primary clinical staff 

of the TC are typically former substance abusers who themselves 

were rehabilitated in therapeutic communities. The treatment per-

spective is that drug abuse is a disorder of the whole person—that the 

problem is the  person  and not the drug, that addiction is a  symptom  

and not the essence of the disorder. In the TC’s view of recovery, the 

primary goal is to change the negative patterns of behavior, thinking, 

and feeling that predispose to drug use. As such, the overall goal is a 

responsible drug-free lifestyle. 

      Recovery through the TC process depends on positive and negative 

pressures to change, and this is brought about through a self-help 

process in which relationships of mutual responsibility to every resi-

dent in the program are built. Or as TC researcher George De Leon 

once described it:  

 The essential dynamic in the TC is mutual self-help. Thus, the day-to-day ac-

tivities are conducted by the residents themselves. In their jobs, groups, meet-

ings, recreation, personal, and social time, it is residents who continually trans-

mit to each other the main messages and expectations of the community.  

  In addition to individual and group counseling, the TC process has a 

system of explicit rewards that reinforce the value of earned achieve-

ment. As such, privileges are earned. In addition, TCs have their own 

specifi c rules and regulations that guide the behavior of residents and 

the management of their facilities. Their purposes are to maintain the 

safety and health of the community and to train and teach residents 

through the use of discipline. TC rules and regulations are numerous, 

the most conspicuous of which are total prohibitions against violence, 

theft, and drug use. Violation of these cardinal rules typically results in 

immediate expulsion from the TC. 

  Although prison-based TCs are few in number, preliminary evalua-

tions have been positive. Moreover, inmates in TCs see them as safe 

places to fi nish their time and learn positive values. In addition to seeing 

their potential for treatment, correctional administrators view TCs as 

excellent tools for prison management, since they tend to be the clean-

est, safest, and most orderly parts of a prison. 

  Perhaps the most promising corrections-based TC is the one estab-

lished within the Delaware Department of Correction by the Center for 

Drug and Alcohol Studies at the University of Delaware. The program is 

a two-year continuum of therapeutic community treatment for both men 

and women that begins in the institution and extends to work release 

and then aftercare. Of those who participated in the entire program, 54 

percent were arrest-free and 26 percent drug-free 60 months after re-

lease from the institution; of those who did not participate in the pro-

gram, only 21 percent were arrest-free and 3 percent drug-free over the 

same period. The program has been so effective that it has become a 

model that has been replicated in other jurisdictions in the United States, 

as well as in at least 13 countries in Europe, Asia, and Latin America. 

 Source: James A. Inciardi, Steve S. Martin, and Clifford Butzin, “Five-Year Outcomes of 
Therapeutic Community Treatment of Drug-Involved Offenders After Release from Prison,” 
 Crime and Delinquency  50, 1 (January 2004): 88–107.  
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      Prison Discipline   
  Upon entering Connecticut State Prison in 1830, inmates were presented with a list 
of six rules and regulations:  

  1.   Every convict shall be industrious, submissive, and obedient, and shall labor 
diligently and in silence.  

  2.   No convict shall secrete, hide, or carry about his person any instrument or thing 
with intent to make his escape.  

  3.   No convict shall write or receive a letter to or from any person whatsoever, nor 
have intercourse with persons within the prison, except by leave of the warden.  

  4.   No convict shall burn, waste, injure, or destroy any raw materials or article of 
public property, nor deface or injure the prison building.  

  5.   Convicts shall always conduct themselves toward offi cers with deference and 
respect; and cleanliness in their persons, dress, and bedding is required. When 
they go to their meals or labor, they shall proceed in regular order and in silence, 
marching in the lockstep.  

  6.   No convict shall converse with another prisoner, or leave his work without 
permission of an offi cer. He shall not speak to, or look at visitors, nor leave the 
hospital when ordered there, nor shall he make any unnecessary noise in his 
labor, or do any thing either in the shops or cells, which is subversive of the 
good order of the institution. 31     

     Over the years, lists of inmate rules have grown longer, reaching into every 
aspect of inmate life. Regulations in most prisons number well into the hundreds. 
Some rules are general in nature, pertaining to the orderly operation and safety of 
the institution:  

    Orders shall be obeyed promptly. . . .  

    Fighting is prohibited. . . .  

    Locking devices will not be tampered with. . . .   

   Others are of questionable value:  

    Long-sleeved sweatshirts will not be worn under a short-sleeved shirt. . . .  

    Only one cribbage board per man. . . . 32    

   In New York’s Attica Prison, there is even a regulation governing the number of 
times an inmate may kiss a visitor:  

 They have locked up guys in the place for felonious kissing in the visiting room. If a 
guy kisses his wife six times it is felonious kissing. 33   

    Although one may consider the rules to be too numerous and many to be 
trivial, they found their way into inmate handbooks for very specifi c reasons. Some 
were designed to prevent disturbances, violence, and escapes; others serve to ensure 
the health and safety of both inmates and staff; still others were imposed to main-
tain the orderly movement of prisoners and the fl ow of institutional life and proce-
dure. Many regulations, however, are punitive in nature or, as in the military, are 
deemed necessary to provide regimentation, preserve order, and defi ne the boundar-
ies of inmate status. Conversely, a variety of regulations have evolved with the goal 
of creating a self-respecting prison community and instilling standards that will 
contribute to successful adjustment after release. Finally, as corrections specialists 
Harry Allen and Clifford Simonsen have suggested, many rules have resulted from 
the  “convict bogey”  syndrome—an exaggerated fear of prisoners leading to unneces-
sarily severe discipline. 34   
     A major issue in inmate regulation is  prison contraband.  Contraband is offi cially 
defi ned as any item that can be used to break a rule of the institution or to assist 
in escape. Such articles as drugs, alcohol, knives, guns, bombs, and vaulting poles 
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are contraband. In practice, however, contraband becomes  anything  that the custodial 
staff designates as undesirable, and the banning power is unrestricted. 35  
        Contraband is uncovered by means of periodic searches of prisoners and their 
cells or dormitories, and rule breaking is either observed or discovered directly by 
a custodial offi cer or indirectly through inmate informers. In many instances, the 
violations are more or less ignored; sometimes the correctional offi cer will simply 
give the inmate a warning and, if minor contraband is involved, confi scate it. In 
more serious cases, there are formal disciplinary proceedings with many due pro-
cess safeguards. 
        The major violations in prisons—at least those that result in disciplinary 
hearings—involve gambling, sex, fi ghting, stealing, refusing to work, and drugs 
(see  Exhibit 15.4 ). Most inmates are fairly sophisticated when it comes to hiding 
serious contraband items such as drugs or weapons. Penalties for violations include 
solitary confi nement, temporary loss of privileges, temporary “keeplock” (being 
locked in the cell during recreation periods), or loss of “good time” (time off for 
good behavior). Corporal punishment has also been used, but when it does occur, 
it is not part of offi cial correctional policy. Numerous disciplinary violations can 

    Inmates giving hand signals to one another: 911 (or 580 in Texas) is a warning that an offi cer is 
coming.  
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also affect an inmate’s parole date, since institutional conduct is taken into account 
in parole release decisions. 
    Without question, the structure of rules and regulations and their enforcement 
creates resentment. As one inmate remarked: “I understand why there is riots all of 
the time, because they treat us like babies, and anything that you do is wrong. . . . 
It makes you angry inside.” 36     

 Sex in Prison   
  Aside from the loss of liberty itself, perhaps the most obvious area of deprivation 
associated with prison life is heterosexual activity. Isolation from the opposite sex 
implies frustration of sexual desires and drives at a time when, for many inmates, 
those impulses are quite strong. Some prisoners remain abstinent or rely on sexual 
fantasies and masturbation, while others partake in same-gender sex or even rape. 
However, the data on these activities are only fragmentary, and any conclusions are 
at best tentative.  

 Same-Gender Sex 

 Several decades ago, lawyer-sociologist Paul W. Tappan commented that homo-
sexual behavior is a universal concomitant of sex-segregated living; that it is a peren-
nial problem in camps, boarding schools, single-sex colleges, training schools, and 
correctional facilities; and that from a biological point of view homosexuality is 
normal behavior in prisons. 37  Whether Tappan’s argument can be applied equally to 
all sex-segregated environments is diffi cult to document. Within the prison setting, 
however, same-gender sexual contacts indeed occur, although perhaps not to the 
extent that some popular images suggest. 
    On the basis of the few studies that have examined the question of sexual 
behavior among prison inmates, it can be estimated that between 30 percent and 
45 percent of inmates have experienced same-gender sex. The percentage varies 
according to the intensity of custodial supervison, the characteristics of the inmate 
population, and the average length of confi nement in a given prison. 38  
          The nature of sexual practices tends to differ between male and female inmates. 
Among males, sex seldom involves a close relationship; rather, it is often a response 
to physical needs. Prostitution is a frequent type of male sexual association. Also, 

 I remember the fi rst time I forgot what 
it was like to have sex with a woman. 
That day, man, was a helluva day. I lay 
there all night trying to remember. I 
couldn’t remember how it was like. And 
that was a year and a half ago. That’s a 
helluva experience, man—to forget. 

   — california   prison   inmate     
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  EXHIBIT 15.4  Drugs, Crime, and Justice 
 How Long for a Clean Urine? 

 Despite the rigorous security procedures that exist in virtually all correc-

tional systems in the United States, illegal drugs nevertheless have a way 

of getting into most prisons. To detect drug use, some correctional sys-

tems conduct periodic urine tests of all inmates. A positive test results in 

a disciplinary proceeding. Although the urine testing is “unannounced,” 

word often gets out days or even weeks before the testing, and the ad-

vance warning gives inmates a chance to “clean up,” so to speak. In this 

regard, the accompanying list was found in a Florida prison in 2000 indi-

cating how long it would take for various drugs to get out of one’s urine.        

  Alcohol   8–12 hours  

  Speed/crank   2–4 days  

  Pot   1 week (for fi rst-time users)  

   66 days (for long-term users)  

  Cocaine/crack   2–4 days  

  Heroin   2–4 days  

  PCP   10–14 days  

  Anabolic steroids   15–30 days  

     Interestingly, the people who put the list together had done their 

homework. The detection times are generally accurate, although they 

can vary depending on the type of test used, the amount and fre-

quency of drug use, and the user’s general health and metabolism, as 

well as the amount of exercise and fl uid intake.  
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there are cases in which a male who is particularly vulnerable to sexual attacks will 
enter into a relationship with another male who agrees to “protect” him from the 
assaults of others. 39   
     While there have been only a few studies of sex in women’s prisons, most of the 
sex that takes place there appears to be consensual. Interviews with inmates at the 
Women’s Correctional Institution in New Castle, Delaware, suggest that many 
inmates form long-standing relationships—friendships rather than pseudo-marriages. 
Sexual contacts are usually oral-genital and/or involve mutual masturbation. Some 
women have indicated that they wanted to “get a woman” while in prison. Many brag 
about their sexual conquests of other women, and most talk about their need to “get 
off.” For women who are bound to a heterosexual identity, sexual gratifi cation usually 
comes by way of masturbation. Nevertheless, same-gender sex does not appear to 
carry the same stigma among women as it does among male inmates.  
     Despite the data suggesting that one-third of prison inmates engage in same-
gender sexual practices, whether regularly or at least periodically, both inmates and 
institutional personnel agree that the most frequently observed form of sexual release 
is solitary masturbation. As one commentator remarked: “Nobody—inmate, staff, or 
visitor—is in a prison very long before seeing an inmate masturbating in a toilet, 
shower, or cell.” 40    

 Sexual Assault 

 In recent years, considerable attention has been given to the matter of so-called 
 homosexual rape  in correctional institutions. It is generally believed that sexual attacks 
are quite common in men’s prisons, yet the data on this are mixed. Some have argued 
that the impressions of sexual activity in prison—that behind prison walls the inci-
dence of male-on-male rape is high, and that sexual assault is the most character-
istic form of prison sex—are essentially unfounded assumptions. Sexual violence does 
indeed occur in prisons, just not to the extent suggested by some commentators. 41  
Rape and coerced sex in women’s prisons have received minimal research attention. 
The few studies that have been done suggest that although rape does indeed occur, 
it is generally uncommon. By contrast, most sexual coercion incidents committed by 
women inmates involved fondling, seducing, or somehow pressuring other women 
inmates into oral sex. 42  

 Freelancing homosexuals, yeah, fags, 
keep down rapes. It keeps down rapes, 
and a whole lot of other things too! If 
there’s enough homosexuals, an attrac-
tive inmate don’t have to worry when 
he see dudes like us looking at him.  

  — california   inmate     

 Freelancing homosexuals, yeah, fags, 
keep down rapes. It keeps down rapes, 
and a whole lot of other things too! If 
there’s enough homosexuals, an attrac-
tive inmate don’t have to worry when 
he see dudes like us looking at him.  

  — california   inmate     



464 part 4 corrections

    Since the 1960s, women inmates have complained of having been forced into 
sexual relations with correctional offi cers and administrators. However, with few 
advocates and limited access to law libraries, they have had few means for fi ling 
offi cial complaints. Recently, however, the problem has become more visible. The 
most notable case centered on the indictments of 14 offi cials in the Georgia Depart-
ment of Correction in 1993 on charges brought by more than 150 female inmates 
claiming that they had been forced to engage in sex. 43  After years of rumors about 
forced abortions, prostitution rings, and nonconsensual sex in the Georgia women’s 
prisons, federal investigators were fi nally brought in to investigate the charges. It 
appears that guards procured sex from inmates by offering them privileges or threat-
ening them with reports of rule violations and changes of classifi cation. Correctional 
offi cers and administrative offi cials were also forcing women who became pregnant 
to undergo abortions, often by threatening to send them to a harsher prison or take 
away their accrued good time. 
    While research on the incidence of rape in prison remains tentative, it is gener-
ally agreed that such attacks are more often power plays than sources of sexual 
release. For example, Leo Carroll’s analysis of interracial rape in male prisons sug-
gests that blacks often sexually assault whites in retaliation for 300 years of social 
oppression and to demonstrate their manhood and dominance. As one of Carroll’s 
informants explained it:  

 To the general way of thinking it’s ‘cause we’re confi ned and we’ve got hard rocks. But 
that ain’t it at all. It’s a way for the black man to get back at the white man. It’s one 
way he can assert his manhood. Anything white, even a defenseless punk, is part of what 
the black man hates. It’s part of what he’s had to fi ght all his life just to survive, just to 
have a hole to sleep in and some garbage to eat. . . . It’s a new ego thing. He can show 
he’s a man by making a white guy into a girl. 44   

    Finally, there are many who would argue not only that “homosexual rape” is a 
misnomer but that referring to prison sex as “homosexuality” is equally incorrect. As 
a gay man in a Delaware work-release program recently explained to the author:  

 It’s not having sex with another man—in or out of prison—that makes you gay. It’s a 
matter of identity. I fi rst knew I was different when I was 5 years old, and I fi nally under-
stood that I was a  homosexual  by the time I was 12. But I didn’t have sex with another 
man until I was almost 18 years old. But even before that, I was still gay. I was a virgin, 
but I was gay. It’s the same in prison. You don’t become gay all of a sudden because you 
got a blow job from a man, or had anal sex. It’s an issue of opportunity. If you’re gay, you 
stick with men for sex after you go home. If you’re straight, you go back to women.    

 Conjugal Visitation 

    Conjugal visitation    has been promoted as a means of reducing same-gender sexual 
contacts in prison, as well as raising inmate morale and maintaining family ties. 
During a conjugal visit, the inmate and his or her spouse are permitted to spend 
time together in private quarters on prison grounds, during which they may engage 
in sexual relations. 
    Conjugal visitation has been well known in European and Latin American 
countries for some time, and it has likely always occurred in some American prisons, 
although on an informal and haphazard basis. As an offi cial correctional program, 
however, its fi rst appearance in the United States was in 1900 at the Mississippi 
State Penitentiary at Parchman. In 1968, conjugal visiting began as an experiment 
at California’s Tehachapi facility and was later expanded to other California institu-
tions. New York, New Mexico, Texas, and Washington, to name but a few states, 
have also introduced conjugal visitation on an experimental basis. Reports on both 
the Mississippi and California programs have been positive. 45  
        Those who favor conjugal visitation argue that it decreases same-gender sex 
within the prison, helps preserve marriages, and strengthens family relationships. 46  
Yet there is some opposition to conjugal visiting. Opponents argue that such visits 
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can serve only the minority of inmates who have spouses, thus raising the question 
of fairness; that appropriate visitation facilities are typically lacking; that children 
may be born to men who cannot support them; and that the situation poses poten-
tial security risks. 47   
     In recent years, two factors have served to refocus correctional thinking about 
conjugal visitation. The fi rst issue relates to women. Historically, the majority of 
programs in the United States have been available only to male inmates; the idea 
that the same heterosexual opportunities should be extended to women inmates was 
“shocking” to some. 48  An early exception to this pattern was New York State’s Fam-
ily Reunion Program, begun in 1976 and established at the Bedford Hills Correc-
tional Facility for women in the following year. The program allows overnight visits 
for selected inmates and members of their immediate families. The “family member” 
is typically a spouse but can be a parent or child. Other women’s institutions through-
out the country have similar programs. 
    The second issue to have an impact on conjugal visitation involves HIV and 
AIDS. The focus has been on New York, the state with the most AIDS cases not 
only in the general population but in the prison population as well. In  Doe  v.  Cough-
lin,  49  decided in 1987, the New York Court of Appeals held that an inmate with 
AIDS could not participate in conjugal visitation. Although the inmate and his wife 
jointly argued that their right to marital privacy had been violated by the ban, the 
court agreed with state correctional offi cials that the prohibition was in the interests 
of halting the spread of AIDS. In 1991, however, New York suddenly reversed its 
position, making it the fi rst state with a large population of prisoners with AIDS 
to permit such visits. Under its new policy, inmates who are infected with HIV or 
have symptoms of AIDS are permitted conjugal visits as long as prison offi cials can 
ascertain that their condition has been disclosed and that both partners have received 
safe-sex counseling. The logic behind the decision was to encourage the state’s many 
thousands of married prisoners to be tested for HIV infection.   

 Coeducational Prisons 

 Since 1973, prisons housing both men and women have proliferated. Coeducational 
facilities currently operate in a number of states and the federal system. In these 
institutions, inmates eat, study, and work together, and associate with each other 
generally, except with regard to sleeping arrangements. 
    The philosophy behind the establishment of these institutions was that men tend 
to behave better in the presence of women, have fewer fi ghts, take more pride in their 
appearance, and are less likely to engage in same-gender sexual contacts. Moreover, 
it was felt that for both male and female prisoners, a more normal social environment 
hastens reintegration into the community upon release. 50  The available evidence sug-
gests that these expectations have been met. Both violence and forced same-gender 
sex have declined, attendance in work and education programs has increased, and 
inmates seem to return home with more self-esteem and higher expectations. 
    When coed prisons were fi rst opened, some feared that they would become X-
rated nightmares complete with rape, love fests, and general sexual debauchery. But 
these fears never came to pass. 51  There are strict sexual codes, pregnancies have been 
infrequent, and sexual misbehavior generally results in return to a sex-segregated 
facility. In addition, male candidates are heavily screened—they must be minimum-
security risks and near their parole eligibility dates. 
    Yet not everyone has been thrilled by the coeducational experiments. The coed 
program at Oklahoma’s Jess Dunn Correctional Center, which began in 1986, was 
ended after only two years as the result of jealousies over certain male and female 
inmates pairing off, as well as the six pregnancies that occurred during that period. 52  
For similar reasons, male and female inmates have been separated at the California 
Youth Authority’s Camarillo coeducational compound. Under regulations promul-
gated in mid-1990, coed activities became limited to school and Sunday worship, 
with strict separation at all other times. 53  

       Searching for drugs and other contraband 
at the Allegheny County Jail in Pitts-
burgh, Pennsylvania.   
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    As for the future of coeducational custody, it is diffi cult to predict. Expansions 
are necessarily restricted, however, since women represent such a small proportion 
of the federal and state correctional populations. 

     The Inmate Social System   
  The primary task of prisons, despite arguments to the contrary, is custody. The 
internal order of the prison is maintained by strictly controlling the inmates and 
regimenting every aspect of their lives. In addition to their loss of freedom and basic 
liberties, goods and services, heterosexual relationships, and autonomy, inmates are 
deprived of their personal identities. Upon entering prison, they are stripped of their 
clothing and most of their personal possessions; and they are examined, inspected, 
weighed, documented, and given a number. Thus, prison becomes painful both 
physically and psychologically:  

 Unable to escape either physically or psychologically, lacking the cohesion to carry 
through an insurrection that is bound to fail in any case, and bereft of faith in peaceful 
innovation, the inmate population might seem to have no recourse but the simple endur-
ance of the pains of imprisonment.  But if the rigors of confi nement cannot be completely 
removed, they can at least be mitigated by the patterns of social interaction established among 
the inmates themselves.  54   

    The rigors and frustrations of confi nement leave only a few alternatives open to 
inmates. They can bind themselves to their fellow captives in ties of mutual aid and 
loyalty, in opposition to prison offi cials. They can wage a war against all, seeking 
their own advantage without reference to the needs and claims of others. Or they 
can simply withdraw into themselves. Most inmates combine characteristics of the 
fi rst two extremes:  

 The population of prisoners does not exhibit a perfect solidarity yet, neither is the 
population of prisoners a warring aggregate. Rather, it is a mixture of both and the 
society of captives lies balanced in an uneasy compromise. 55   

   It is within this balance of extremes that the inmate social system functions.  

   Prisonization 

 Exposure to the social system of the  prison community  is almost immediate, for all 
new inmates become quickly aware of the norms and values that are shared by their 
fellow captives. The internalization of the prison norms and values has been described 
as    prisonization    :   

 Every man who enters the penitentiary undergoes prisonization to some extent. The 
fi rst and most obvious integrative step concerns his status. He becomes at once an 
anonymous fi gure in a subordinate group. A number replaces a name. He wears the 
clothes of the other members of the subordinate group. He is questioned and admon-
ished. He soon learns that the warden is all-powerful. He soon learns the ranks, titles, 
and authority of various offi cials. And whether he uses the prison slang and argot or 
not, he comes to know its meanings. Even though a new man may hold himself aloof 
from other inmates and remain a solitary fi gure, he fi nds himself within a few months 
referring to or thinking of keepers as “screws,” the physician as the “croaker,” and using 
the local nicknames to designate persons. He follows the examples already set in wear-
ing his cap. He learns to eat in haste and in obtaining food he imitates the tricks of 
those near him. 
  After the new arrival recovers from the effects of the swallowing-up process, he 
assigns a new meaning to conditions he had previously taken for granted. The fact that 
food, shelter, clothing, and a work activity had been given him originally made no espe-
cial impression. It is only after some weeks or months that there comes to him a new 
interpretation of these necessities of life. This new conception results from mingling with 
other men and it places emphasis on the fact that the environment should administer to 
him. This point is intangible and diffi cult to describe in so far as it is only a subtle and 
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minute change in attitude from the taken-for-granted perception. Exhaustive questioning 
of hundreds of men reveals that this slight change in attitude is a fundamental step in 
the process we are calling prisonization. 56   

   Thus, prisonization refers to the socialization process through which the inmate 
learns the rules and regulations of the institution and the informal rules, values, 
customs, and general culture of the penitentiary. 
        The concept of prisonization comes from Donald Clemmer, who was a staff 
sociologist at Menard Penitentiary in Chester, Illinois, and is based on his studies 
of the male prison subculture during the 1930s. He maintains that prisoners share 
the experience of enforced confi nement and that from this come many infl uences 
that tend to draw them together in a common cause against their keepers. The 
close physical proximity in which inmates must live destroys much, if not all, of 
their privacy; prison regulations and routine push them toward conformity; and 
their isolation limits their range of experience. Moreover, institutional life fosters 
a monotonous equalitarianism among inmates. Prisoners occupy similar cells; they 
wear the same clothes and eat the same food; and they do the same things at the 
same time and according to the same rules, regulations, and potential for disciplin-
ary punishment. Within such a setting, prison life holds little for inmates, but 
what it does offer they share in common. And all of this happens under the same 
structure of authority—one that is direct, immediate, inescapable, and sometimes 
brutal. Everything that prisoners have, or fail to have, can be traced to that struc-
ture. Food and clothing, rules and regulations, pleasures and pains, sorrows and 
cruelties, indignities and brutalities—all come from the same source. The inmate 
community, then, has a common hatred—the prison administration—against 
which it can direct its hostilities. 
    In presenting this notion of prisonization, Clemmer maintains that prison val-
ues can be taken on to a greater or lesser degree. Once they are internalized, how-
ever, the prisonized inmate becomes immune, for the most part, to the infl uences 
of conventional value systems. This suggests that the process of prisonization trans-
forms the new inmate into a fully accredited convict; it is a  criminalization  process 
that militates against reform or rehabilitation.  
     Some people argue against Clemmer’s thesis. They point to evidence that 
inmates are fi rst prisonized and then “deprisonized” just before release; others hold 
that prisonization itself is a myth. 57  Most observers agree, however, that some form 
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of prisonization does occur but that it is affected by priority, duration, frequency, 
and intensity of contact with the prison subculture and the values of various seg-
ments of the inmate population. This point of view is most likely correct, for cir-
cumstances, regulations, population characteristics, and administrative authority 
structures vary widely from one institution to the next. Socialization into the inmate 
worlds of the more repressive maximum-security prisons across the nation seems to 
most closely resemble what Clemmer originally described as “prisonization.”   

 The Inmate Code 

 Regardless of the degree of prisonization experienced by an inmate, every correc-
tional institution has a subculture. Every prison subculture has its system of norms 
that infl uence prisoners’ behavior, typically to a greater extent than the institution’s 
formally prescribed rules. These subcultural norms are informal, unwritten rules, but 
their violation can evoke sanctions from fellow inmates ranging from ostracism to 
physical violence or even death. The informal rules are referred to as the    inmate 
code    and generally include at least the following:  

  1.    Don’t interfere with the interests of other inmates.  In concrete terms, this means 
that inmates never “rat on a con” or betray each other. It also includes the direc-
tives “Don’t be nosy,” “Don’t put a guy on the spot,” and “Keep off a man’s 
back.” There are no justifi cations for failing to comply with these rules.  

  2.    Keep out of quarrels or feuds with fellow inmates.  This is expressed in the directives 
“Play it cool” and “Do your own time.”  

  3.    Don’t exploit other inmates.  In concrete terms, this means “Don’t break your 
word,” “Don’t steal from the cons,” “Don’t welsh on debts,” and “Be right.”  

  4.    Don’t weaken; withstand frustration or threat without complaint.  This is expressed 
in such directives as “Don’t cop out,” “Don’t suck around,” “Be tough,” and “Be 
a man.”  

  5.    Don’t give respect or prestige to the custodians or to the world for which they stand.  
In concrete terms, this is expressed by “Don’t be a sucker” and “Be sharp.” 58     

     Although the inmate code is violated regularly, many prisoners adhere to its 
major directives. They do so, however, not because it represents a “code of honor,” 
but for other, more serious considerations—the same reasons that professional thieves 
reported following the underworld code:  

 Honor among thieves? Well—yes and no. You do have some old pros who might talk 
about honor, but they’re so well heeled and well connected that they can afford to be 
honorable. But for most people, it’s a question of “do unto others”—you play by the rules 
because you may need a favor someday, or because the guy you skip on, or the guy you 
rap to the cops about—you never know where he’ll turn up. Maybe he’s got something 
on you, or maybe he ends up as your cell-mate, or he says bad things about you—you 
can’t tell how these things could turn out. 59     

 Sources and Functions of the Inmate Social System 

 There is little consensus as to how the inmate subculture evolves behind prison walls. 
One explanation is the  deprivation model;  that is, upon entering prison, inmates are 
faced with major social and psychological problems resulting from the loss of free-
dom, status, possessions, dignity, autonomy, security, and personal and sexual rela-
tionships. The inmate subculture emerges through prisoners’ attempts to adapt to 
the deprivations imposed by incarceration. The subculture is a mechanism for reduc-
ing the pains of isolation, obtaining and sharing possessions, regaining dignity and 
status, developing meaningful relationships, and enjoying some personal security. 60  
    Another model, the  importation model,  views inmates as doing considerably 
more than simply responding to immediate, prison-specifi c problems. Cultural 
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elements are “imported” into the prison from the outside world. Prisoners bring 
with them their values, norms, and attitudes, and these become the content of the 
inmate subculture. 61  
    Both models seem to be crucial to the inmate subculture. On the one hand, the 
deprivation thesis serves to explain the emergence and persistence of the subculture. 
The pains and deprivations of imprisonment represent the stimulus for the formation 
of a social system that provides status, security, and solidarity. On the other hand, 
much of the richness of the subculture comes from the norms of the various under-
worlds and the experiences of inmates within other, outside criminal subcultures. 
    Whether its sources are deprivation, importation, or both, the inmate social 
system functions not only for its members but for the prison as a whole. More 
specifi cally, the inmate social system is a mechanism for controlling the behavior of 
prisoners. Without it, the custodial administration could not fully maintain order. 
Within most correctional institutions, both offi cers and inmates play specifi c roles. 
Custodial offi cers provide inmates with illegitimate opportunities for obtaining 
needed goods and services. In return, inmates exercise control over their peers. Thus, 
a degree of accommodation develops, and each group becomes captive and captor 
to the other. 62  This is in stark contrast to prisons in Brazil, where inmate-on-inmate 
violence dominates the prison social system (see  Exhibit 15.5 ). 

   Women in Prison 
 Historically, there have been few women prisoners. Before the twentieth century, 
women accounted for less than 1 percent of the adult felon prison population. This 
changed somewhat over the years, and from the 1970s through the beginning of the 
new millennium, the proportion of women in state and federal correctional institu-
tions increased from 2.9 percent to over 7 percent. 

   Women’s Institutions 

 The relatively low percentage of women inmates has resulted in a series of rather 
disjointed and arbitrary policies for the incarceration of female offenders. Not until 
1873, in Indianapolis, Indiana, was the fi rst separate prison for women opened in 
the United States. Before that time, women were confi ned with men or held in 
isolation within small sections of men’s penitentiaries and supervised by male war-
dens. 63  During the last 50 years, and especially in the past three decades, the num-
ber of correctional facilities for women has increased dramatically. And, in spite of 
considerable progress, these institutions refl ect both the best and the worst elements 
of the American prison system. 
    Today, although the institutions may be referred to as reformatories or state 
farms, women are confi ned in separate maximum- and medium-security prisons, 
isolated wings of men’s penitentiaries, coeducational facilities, and open institutions. 
Some states have no correctional facilities for women. Instead, they use the institu-
tions of other jurisdictions under a contract arrangement. 
    As the general population of prison inmates has grown, so too has the number 
of women behind bars—in many ways, a refl ection of tougher drug laws and manda-
tory sentencing policies. A recent survey of women inmates found that the majority 
were serving time for drug or drug-related charges and less than a third were classi-
fi ed as violent offenders. 64  
    Despite the growing numbers of incarcerated women, many states have failed to 
adequately reform their policies and programs for female offenders. Although wom-
en’s opportunities no longer refl ect a complete emphasis on gender-based notions of 
“women’s work,” many state institutions for women do not provide the range of 
opportunities and privileges available at most institutions for men. Recent surveys 
have found that a disproportionate number of women inmates are still involved in 
cleaning, kitchen, and manufacturing work while male inmates participate in a far 
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  EXHIBIT 15.5  A View from the Field 

 Jails and Prisons in Brazil by James A. Inciardi 

 I have visited hundreds of prisons and jails during my career, and I have 

seen both the worst and the best that the United States has to offer. 

But when I started conducting research in Brazil a little over a decade 

ago and began fi eld trips to the correctional facilities there, I was sud-

denly confronted with conditions I had not previously imagined. 

  Dating back to the Portuguese colonial administration, Brazilian 

jails and prisons have always had some of the worst conditions in the 

Western world. Currently, although conditions vary signifi cantly from 

state to state and from institution to institution, all that I saw were 

appalling. Many facilities hold two to fi ve times more inmates than 

they were designed for. In some institutions, the overcrowding has 

reached inhuman levels. The densely packed cells and dormitories in 

these places offer such sights as prisoners tied to windows to lessen 

the demand for fl oor space and prisoners being forced to sleep on top 

of hole-in-the-fl oor toilets. 

  In most prisons, the distribution of living space is relatively un-

regulated, so the burden of overcrowding falls disproportionately on 

certain prisoners. In general, prisoners who are poorer, weaker, and 

less powerful tend to live in correspondingly less habitable accom-

modations. Typically, the disciplinary and holding cells—which are as 

likely to hold prisoners needing protection from other prisoners as 

they are to hold those being punished—are the most cramped and 

uncomfortable areas. 

  While certain prisons are crowded far beyond their capacities, the 

most overcrowded penal facilities in Brazil are generally the police lock-

ups. Rather than being used as places of short-term detention for newly 

arrested criminal suspects, as they are supposed to be, police lockups in 

many states hold inmates for long periods, even years. In states where 

the prison authorities are able to limit the transfer of additional inmates 

from lockups to the prisons, the police end up being left in charge of a 

signifi cant proportion of the inmate population. Indeed, in the most ex-

treme cases, the police have become a de facto prison authority, supple-

menting or nearly replacing the conventional prison system. 

  Another serious problem is inmate-on-inmate violence. In the most 

dangerous prisons, powerful inmates kill others with impunity; and 

even in relatively secure prisons, extortion and other lesser forms of 

mistreatment are common. A number of factors combine to cause 

such abuses, among them the prisons’ harsh conditions, lack of effec-

tive supervision, abundance of weapons, lack of activities, and, per-

haps most importantly, lack of inmate classifi cation. Indeed, violent 

recidivists and persons held for fi rst-time petty offenses often share 

the same cell in Brazil. 

  On the positive side of the balance, Brazilian penal facilities nor-

mally offer generous visiting policies, allowing prisoners regular face-

to-face visits with their families and friends, and even conjugal visits. 

Not all facilities, however, are equally commendable in this regard, and 

certain systemic abuses can also be identifi ed. The primary obstacle to 

inmates’ visits is the humiliating treatment of visitors, who may be 

subject to poorly regulated strip searches and even, according to some 

inmates’ allegations, invasive vaginal searches. 

  Women inmates are generally spared some of the worst aspects of 

the men’s prisons—and thus enjoy greater access to work opportuni-

ties, suffer less custodial violence, and are provided with greater mate-

rial support—but they also bear special burdens. Most notably, women 

in many states face discrimination with regard to conjugal visiting 

rights. While male prisoners tend to be freely granted such visits, with 

little or no control exercised by state authorities, women prisoners are 

sometimes denied them or allowed them only under extremely tight 

restrictions. In addition, despite the Brazilian constitutional requirement 

that women prisoners be permitted to keep their nursing babies during 

the entire lactation period, women confi ned in some penal facilities lose 

their infants immediately after delivering them. 

  According to Brazil’s Federal Ministry of Justice, the number of in-

mates in Brazilian prisons increased from 114,000 in 1992 to over 

300,000 in 2005, and efforts are being made to improve conditions. 

Nevertheless, severe overcrowding and institutionalized violence—

such as beatings, torture, and even summary executions—continue. 

In a recent riot in a Rio de Janeiro prison, inmates killed at least 

30 people, beheading half of them.      

    A Brazilian inmate smokes a cigarette while dangling from his cell at 

Carandiru prison in São Paulo.  
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wider range of work initiatives. 65  Vocational training programs at women’s prisons 
continue to offer classes in cosmetology, data processing, food preparation, and nurse’s 
aide training. The gender-typed nature of vocational programming is particularly 
problematic since these types of jobs are notorious for their lack of benefi ts and low 
wages, making it diffi cult for women inmates (the great majority of whom are single 
parents) to achieve economic independence after release. Only a few of the nation’s 
correctional institutions for women offer training in areas that meaningfully address 
the postrelease employment needs of women. 66  

       Women and Children in Prison 

 Historically, each state jurisdiction in the United States had only one prison for 
women. These institutions were typically staffed by women, isolated from the rest 
of the correctional system, crowded, and poorly equipped. Yet despite these short-
comings, the leadership in these institutions provided not only humane environments 
for women but innovative training and educational programs as well. Moreover, since 
female inmates tended to be less hostile, less aggressive and assaultive, and less 
destructive than their male counterparts, women’s institutions tended to be less 
repressive in terms of both custodial management and discipline. As trends in cor-
rections changed, so too did women’s prisons. Yet regardless of how progressive the 
correctional philosophy of any given era was, it was generally forgotten that most 
female inmates were mothers as well, and the separation from their young children 
tended to exacerbate women’s pains of imprisonment. 
    Fueled by the growing number of incarcerated women over the last two decades, 
many correctional systems have responded to this diffi culty by developing structured 
arrangements whereby female inmates can have meaningful visits with family members 
in general and with their children in particular. In Massachusetts, for example, where 
the majority of female inmates are mothers with young children, a program established 

   A mother changes the diaper on her son, as another mother, back, visits with her newborn baby 
in the visitor’s center inside the Colorado Women’s Correctional Facility. The two incarcerated 
mothers get to visit with their children for three hours each week through the New Horizon 
Ministries, a Mennonite prison ministry that cares for the children and later rejoins the children 
with the parent. 
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in 1985 permits overnight visits with children. At Bedford Hills Correctional Facility 
in New York, infants may remain with their mothers for up to 18 months, in nursery 
areas segregated from general housing. At the Nebraska Correctional Center for 
Women, among the rewards for good behavior are visits of up to fi ve days a month 
by children between 12 months and 9 years of age. Other prisons have similar arrange-
ments. 67  And at the “Key Village,” a drug treatment program in a separate housing 
unit at the Baylor Women’s Correctional Institution in New Castle, Delaware, two 
cells have been decorated as nurseries. Each weekend, two women have the opportu-
nity to care for their infants from Friday afternoon to Sunday evening. 68  
    Regardless of the particular arrangement, the female inmates who have these 
kinds of contacts with their children appear to adjust better not only to prison con-
fi nement but to life in the community after release. For a discussion of parenting 
programs in women’s prisons, see  Exhibit 15.6 . 

   The Social Order of Women’s Prisons 

 Most studies of prison communities and inmate social systems have been carried out 
in men’s institutions, and the fi ndings are not fully applicable to women’s prisons. 
Fewer women are convicted of crimes, and a greater proportion of those who are 
found guilty are placed on probation. Those who do receive terms of imprisonment 
have typically been convicted of aggravated assault, check forgery, shoplifting, and 
violations of drug laws, with few serving time for burglary and robbery. The numbers 
of women who have been convicted and sentenced for killing a spouse or male 
partner are signifi cant. Many women’s prisons have an even greater proportion of 
minority group members than do institutions for men, but fewer women have had 
prior prison experiences. Moreover, the cottage system model is typically followed 
in women’s prisons. Although few female inmates are confi ned in cells, the more 
“open” nature of the women’s institution often requires more frequent security checks 

 Most women inmates are pretty hard 
when they arrive here. When they 
leave . . . forget it. Now you’re really 
talkin’ tough.  
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  EXHIBIT 15.6  RESEARCH ON CRIME & JUSTICE 

 Parenting Programs for Women Inmates 

 Of the more than 100,000 incarcerated women in the United States, 

almost 80 percent are mothers of an estimated 160,000 minor chil-

dren. And because the number of incarcerated mothers continues to 

grow, many correctional institutions have implemented special parent-

ing programs in an attempt to teach women effective parenting skills. 

The program content, interestingly, is often based on the assumption 

that because these are women  offenders,  they likely have a punitive 

approach toward parenting. 

  In a recent study of a parenting education program for drug-involved 

women offenders at the Baylor Women’s Correctional Institution in 

New Castle, Delaware, the women’s general parenting attitudes were 

assessed along a variety of dimensions that have been demonstrated 

to be predictive of abusive parenting practices. A major fi nding of the 

research, however, was that the incarcerated women in the study did 

not have overly controlling or punitive attitudes toward their children. In 

fact, their scores were similar to those of a national sample of  non abu-

sive adult parents. Given this, it would appear that the intense focus of 

prison-based parenting education on disciplinary alternatives to spank-

ing may be misplaced. Parenting program curricula are often guided by 

implicit assumptions about the needs of the population they serve, 

without particular attention to research data that may shed light on 

more appropriate ways to enhance parenting skills. 

  From a social policy perspective, a reexamination of existing par-

enting programs for incarcerated women would appear to be war-

ranted. Because this study suggests that the focus of the parenting 

curriculum was misdirected, scarce correctional resources are likely 

not being used in the most effective manner. It is conceivable, further-

more, that this situation may also exist in other jurisdictions. One use-

ful approach to solving this problem would be for correctional classifi -

cation programs to conduct needs assessment surveys on parenting 

with incoming inmates. This would document the need for different 

parenting education foci and could lead to the development of more 

appropriate and matched programming and services for different seg-

ments of the correctional population. Moreover, as the number of in-

carcerated women with children continues to climb, the design and 

evaluation of appropriate and effective parenting programs must be a 

priority in correctional institutions across the country. 

 Source: Hilary L. Surratt, “Parenting Attitudes of Drug-Involved Women Inmates,”  The 

Prison Journal  83 (2003), 206–220.  
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and, hence, close custodial supervision. As noted earlier, the great majority of female 
prisoners are mothers of young children, and in a growing number of institutions 
children are living with their mothers for varying lengths of time. All of these fac-
tors combine to affect the social order of female correctional institutions.  
     In some ways, the social system in women’s prisons is similar to that in the 
all-male penitentiary. There are social roles, argot, an inmate code, and accommoda-
tion between captive and captor. But in other ways the social system of women 
inmates is not as clearly defi ned, for it is a microsociety made up of four main groups. 
There are the “squares” from conventional society, who are having their fi rst experi-
ence with custodial life. Many of these are members of the middle class. They see 
themselves as respectable people and view prisons as places to which only “criminals” 
go. Most of them have been convicted of embezzlement or situational homicides. A 
second group comprises the “professionals,” career criminals who view incarceration 
as an occupational hazard. Expert shoplifters fall into this group. They adopt a “cool” 
approach to prison life that involves taking maximum advantage of institutional 
amenities without endangering their chances for parole or early release. The third 
group, and perhaps the largest, is made up of repeat offenders who have had numer-
ous experiences with the criminal justice system since their teenage years. Some are 
prostitutes who have assaulted and robbed their clients, many are thieves, and oth-
ers are chronic drug users and sellers. For them, institutional life provides status and 
familial attachments. Finally, there is the custodial staff, whose values and attributes 
are the same as those of staff in men’s institutions. 69      

 The Effectiveness of Correctional Treatment   
  The treatment approach to the management and control of criminal offenders was 
used early in the nation’s history, and by the middle of the twentieth century the 
idea of “changing the lawbreaker” had become a dominant force in correctional 
thinking. Most offenders were still “punished,” but at the same time classifi cation 
exercises assigned them to “programs” and “supervision” designed to reintegrate them 
into law-abiding society. 
    Yet throughout the history of corrections in America there has also been a 
tendency among advocates of both the punishment and treatment philosophies to 
commit themselves to unproven techniques. Correctional and reform approaches 
were often founded on intuition and sentiment, rather than on awareness of prior 
successes or failures. This began to change, however, when the rehabilitative ideal 
emerged as a strong force in correctional thinking. Attempts were made not only to 
test the effi cacy of existing programs but also to design and evaluate experimental 
and innovative approaches. Research strategies were devised, outcome measures were 
specifi ed, data were prudently collected and judiciously analyzed, and the fi ndings 
were publicized. 
    During the 1950s and 1960s, a body of literature began to accumulate offer-
ing testimony on the successes and failures of therapeutic approaches. In the main, 
however, this literature projected a rather gloomy outlook for the rehabilitative 
ideal. One of the early disappointments, for example, was the well-known Cam-
bridge-Somerville Youth Study. Begun in 1935 and often described as the most 
energetic experiment in the prevention of delinquency, it attempted to test the 
impact of intensive counseling on young male delinquents. The research continued 
for 10 years, using an experimental group of youths who had access to counseling 
and a control group who did not; the fi ndings were published in 1951. The 
researchers found no signifi cant differences between the outcomes of the treatment 
and the control groups. This led them to conclude that there was no evidence that 
counseling could make a positive contribution to the rehabilitation of delinquents. 70  
In subsequent years, numerous researchers in Europe and the United States eval-
uated the results of this and similar studies. Their conclusions were overwhelm-
ingly negative—they all found that the treatment of offenders had questionable 
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results. 71  Nevertheless, the focus on treatment continued, and the fi ndings of the 
studies were largely ignored. 
    This apparent disregard of negative results could be readily understood. The 
research had typically been carried out by members of the academic community. The 
fi ndings were prepared in a technical format, and, perhaps more important, they 
appeared almost exclusively in professional and scientifi c journals, government 
reports, academic symposia, and books published by university presses. For the gen-
eral public and the nation’s legislators and opinion makers, these sources of informa-
tion were as remote as medieval parchments hidden in the cellars and garrets of 
some ancient moated castle. But in 1975, all of this suddenly changed.  

   The Martinson Report 

 In the late 1960s and early 1970s, researchers in New York carried out a massive 
evaluation of prior efforts at correctional intervention. The idea for the research went 
back to early 1966, when the Governor’s Special Committee on Criminal Offenders 
decided to commission a study to determine what methods, if any, held the greatest 
promise for the rehabilitation of convicted offenders. The fi ndings of the study were 
to be used to guide program development in the state’s criminal justice system. The 
project was carried out by researchers at the New York State Offi ce of Crime Con-
trol Planning. For years they analyzed the literature on hundreds of correctional 
efforts published between 1945 and 1967.  
     The fi ndings of the project were put together in a massive volume that was 
published in 1975. 72  Before the in-depth report appeared, an article by one of the 
researchers, Robert Martinson, was published in  The Public Interest.  Its title was 
“What Works?—Questions and Answers About Prison Reform.” 73  In it Martinson 
reviewed the purpose and scope of the New York study and implied that, with few 
and isolated exceptions,  nothing works!  
    There was little that was really new in Martinson’s article. In 1966, Walter C. 
Bailey of the City University of New York had published the fi ndings of a survey 
of 100 evaluations of correctional treatment programs, concluding that “evidence 
supporting the effi cacy of correctional treatment is slight, inconsistent, and of ques-
tionable reliability.” 74  The following year, Roger Hood completed a similar review 
in England, concluding that the different ways of treating offenders lead to results 
that are not very encouraging. 75  And in 1971, James Robison and Gerald Smith’s 
analysis of correctional treatment in California asked, “Will the clients act differently 
if we lock them up, or keep them locked up longer, or do something with them 
inside, or watch them more closely afterward, or cut them loose offi cially?” Their 
conclusion was a resounding “Probably not!” 76  
    But the Martinson essay created a sensation, for it appeared in a widely read 
publication and attracted media attention at a time when politicians and opinion 
makers were desperately searching for some response to the widespread public fear 
of street crime. Furthermore, as political scientist James Q. Wilson explained:  

 Martinson did not discover that rehabilitation was of little value in dealing with crime 
so much as he administered a highly visible  coup de grace.  By bringing out into the open 
the long-standing scholarly skepticism about most rehabilitation programs, he prepared 
the way for a revival of an interest in the deterrent, incapacitative, and retributive pur-
poses of the criminal justice system. 77   

    Martinson also created a sensation—mostly negative—within the research and 
treatment communities. He was criticized for bias, major distortions of fact, and 
gross misrepresentation. 78  For the most part, his critics were correct. Martinson had 
failed to include all types of treatment programs; he tended to ignore the effects of 
some programs on some individuals; he generally concentrated on whether the par-
ticular treatment method was effective in  all  the studies in which it was tested; and 
he neglected to study the new federally funded treatment programs that had begun 
after 1967. 

 Prisons don’t rehabilitate, they don’t 
punish, they don’t protect, so what the 
hell do they do? 

—    jerry   brown     

 Prisons don’t rehabilitate, they don’t 
punish, they don’t protect, so what the 
hell do they do? 

—    jerry   brown     

 We should not fool ourselves that the 
“hard rocks” will emerge from the 
cesspools of American prisons willing 
or able to conduct law-abiding lives. 

—    david   bazelon ,   federal judge   

 We should not fool ourselves that the 
“hard rocks” will emerge from the 
cesspools of American prisons willing 
or able to conduct law-abiding lives. 

—    david   bazelon ,   federal judge   



 chapter 15 penitentiaries, prisons, and other correctional institutions 475

    Despite these criticisms, Martinson’s work cannot be overlooked. While he may 
have been guilty of overgeneralization, most correctional treatment programs were 
demonstrating little success and, indeed, many were not working. Moreover, his essay 
had an impact in other ways. It pushed researchers and evaluators to sharpen their 
analytical tools for the measurement of success and failure. Yet it also ushered in an 
“abolish treatment” era characterized by a “nothing works” philosophy.   

 Obstacles to Effective Correctional Treatment 

 Despite some advances in correctional techniques and program services, there are 
numerous obstacles that prevent most prisons from becoming effective agencies of 
rehabilitation, including the following:  

   1.   Many institutions are old and antiquated.  

   2.   Maximum-security prisons are, for the most part, too large or overcrowded.  

   3.   Prison cells and many medium-security dormitories are unsuitable for human 
habitation.  

   4.   Correctional institutions are typically understaffed, and personnel often lack 
proper training.  

   5.   The rules for separation of inmates are not widely enforced.  

   6.   Inmate unemployment is common, and too many prisoners are assigned to what 
has become known as “idle company.”  

   7.   Institutional discipline is often too rigid.  

   8.   Prison life tends to be monotonous and oppressive.  

   9.   Parole policies are sometimes unfair or ineffi cient.  

  10.   Comprehensive classifi cation and program strategies are not universally available.  

  11.   The prisonization and criminalization processes apparent in many correctional 
facilities prevent many inmates from achieving any motivation for treatment.  

  12.   Effective treatment programs are unavailable for the overwhelming majority of 
inmates.   

    At the beginning of the twenty-fi rst century, attempts at prison reform had 
not succeeded in removing these obstacles. 79  Moreover, given the fi scal constraints 
on state and local governments, combined with sentencing philosophies that serve 
to further increase prison populations, it seemed likely that the American peni-
tentiary of the early twenty-fi rst century would resemble that of the 1970s, 1980s, 
and 1990s.  

  Terrifying Statistics   

   Projections by the Justice Department 
suggest that 11.3 percent of boys born 
in 2001 will go to prison in their lifetime. 
For black men, it will be one in three.  
 Source: Bureau of Justice Statistics.  
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 ■ CRITICAL 

THINKING IN CRIMINAL JUSTICE  

 Shock Incarceration 

 Imagine that you are a fi rst offender, you have a drug problem, and you have just been 

convicted of a crime. Your offense was a drug sale, or perhaps a burglary, possession of 

stolen goods, or auto theft. Whatever the offense, it was nonviolent. 

  At sentencing, the judge decides to impose one of the more recent innovations in 

correctional treatment—what some jurisdictions refer to as “shock incarceration” and oth-

ers call “boot camps.”    Shock incarceration    is a three- to six-month regimen of military 

drill, drug treatment, physical exercise, hard labor, and academic work in lieu of a formal 

prison sentence. Available to young, nonviolent offenders, it attempts to “shock” them out 

of careers in crime by imposing large amounts of rigor and order in otherwise chaotic lives. 
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Thinking critically for a moment, and considering all that you have learned thus far about 

crime, criminals, and criminal justice, do you think that shock incarceration would work? 

Would it work for drug users or thieves in the street culture? Would it work for you? Think 

critically. 

  If you need more information before thinking it through, consider this: In the shock 

incarceration boot camp, inmates live in tents or barracks and usually serve shorter sen-

tences than other prisoners but under conditions designed to “shock” them into changing 

their behavior. They engage in strenuous work and exercise under the strict guidance of 

drill instructor–type correctional offi cers. Many programs also add educational and life-

skills-building courses to the regimens. Inmates learn discipline, teamwork, and a respect 

for authority. 

  The notion of the boot camp for young or fi rst-time offenders is an appealing concept 

to many. Correctional authorities like the prospect of diverting nonviolent offenders from 

overcrowded prisons to less-expensive camp incarceration; correctional offi cers appreci-

ate the outdoor time and the opportunities to keep in shape; the public likes the lower 

cost and the idea of the physical work, rigorous training, military-style discipline, and the 

“sound bites” of young felons doing shouting cadence calls with calisthenics. For many, 

boot camps conjure up images of Parris Island Marine training or the scenes from the 

fi lm  An Offi cer and a Gentleman,  combined with the public works of the Depression-era 

Civilian Conservation Corps. As such, boot camps have great curb appeal. So what do 

you think? 

  In practice, shock incarceration does have some advantages. Given the opportunity 

to yell and assign push-ups, offi cers seem to have less need to “informally” abuse 

prisoners, and inmates are less likely to be disruptive and fi ght among themselves. 

Teamwork and shared experiences create a sense of belonging and group membership. 

Releasees even report improvement in self-discipline and self-esteem as a result of 

“surviving” the programs. 

  Unfortunately, research has not found any reductions in recidivism for boot camp 

graduates. 80  One study in Louisiana even found that those coming out of boot camps were 

       Prisoners in “shock incarceration” boot camp. Although research suggests that this approach 
is ineffective in reducing recidivism, prison boot camps remain politically popular.   
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more likely to be rearrested in their fi rst year out than regular parolees. Similarly, the 

fi ndings of a recent U.S. Department of Justice study also found boot camps to be some-

what less than successful. Although the camps had lower costs than traditional incarcera-

tion, recidivism was worse for the boot camp graduates than for control groups of similar 

offenders who had been incarcerated or placed on probation. Why such a failure rate for 

what appears to be such a great idea? 

  Much of the failure may be due more to an inability to follow up on the program 

after release than failure of the camps themselves. Almost all programs call for an 

aftercare program to provide oversight and help reintroduce offenders to street and 

community life. Short funding often leads to skimping on the community reintegration 

components of the planned program. Releasees returning to the same neighborhoods 

and friends that got them involved in crime in the fi rst place fi nd it easy to slip back 

into old habits and patterns.         

■

 ■ SUMMARY  

 Total institutions are places that furnish barriers to social interchange with the world 
at large. Prisons are total institutions, and there are a variety of types of prisons 
differentiated by their level of security. Maximum-security prisons are best character-
ized by their massive concrete walls, rows of razor wire, strategically located guard 
towers, and their overwhelming emphasis on custody and control of inmates. 
Medium-security facilities tend to be less fortresslike than maximum-security insti-
tutions and place fewer restrictions on inmate movement; additionally, inmates 
housed there are considered less dangerous and less likely to attempt an escape. 
Minimum-security facilities operate with little emphasis on controlling inmate 
movement, instead allowing a great deal of personal freedom and low levels of sur-
veillance. Often, minimally secure facilities do not have walls, armed guards, or 
fences. Open institutions include such correctional facilities as prison farms, work 
camps, and ranches. Prisons are administratively structured like other large organiza-
tions. The physical facilities of correctional institutions vary from one place to 
another. Many prisons, however, are rather old, and many have deteriorated. As a 
result, upkeep tends to be diffi cult. 
  The prison experience begins with classifi cation, a process through which the 
educational, vocational, treatment, and custodial needs of offenders are determined. 
Prison programs focus on health and medical services, religious needs, academic 
education and vocational training, labor and industry, recreation, and clinical and 
drug abuse treatment. 
  Aside from the loss of liberty itself, perhaps the most obvious deprivation asso-
ciated with prison life is the loss of heterosexual activity. As a result, same-gender 
sexual relationships and sexual assaults occur behind prison walls. The conjugal visit 
has been promoted as a means of reducing sexual frustrations in correctional institu-
tions. Furthermore, coeducational facilities are being experimented with for the pur-
pose of reducing both homosexuality and violence. 
  Every prison has an inmate social system, characterized by a specialized argot, 
social roles, and an inmate code. Exposure to the social system of the prison 
community begins almost immediately after the prisoner enters the institution. 
All new inmates become quickly aware of the norms and values that are shared 
by their fellow inmates. The internalization of these prison norms and values is 
known as prisonization. As aspects of the institutional subculture, prevailing 
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norms and informal rules are often referred to as the inmate code. Two models 
of prison adaptation have been developed by researchers in the fi eld to explain 
the usefulness of the inmate subculture. Proponents of the deprivation model 
argue that the inmate social world helps to alleviate the pains of imprisonment 
through mutual cooperation with other inmates. Advocates of the importation 
model, on the other hand, suggest that the inmate social world is an outgrowth 
of the values, norms, and behaviors that inmates engaged in while on the outside. 
Still a third group of researchers has argued that elements of both models char-
acterize the inmate social world. 
  Evaluative studies of correctional treatment programs have not been favorable 
to the notion of rehabilitation. Research fi ndings during the 1960s and early 1970s 
resulted in a “nothing works” and “abolish treatment” era in corrections. Indeed, 
many obstacles to treatment are present in the structure of correctional facilities 
themselves. Many researchers still intent on providing treatment to inmates have 
been quick to point out that numerous factors compromise even the most effective 
treatment strategies, citing problems in the following areas: overcrowding; institu-
tional age, physical structure, and size; understaffi ng; poor staff training; unfair and 
ineffi cient parole policies; improper segregation; and institutional rigidity.   

■ KEY TERMS

   classifi cation  (450)   
  conjugal visitation (464)    
  inmate code  (468)   
  inside cells  (443)   

  maximum-security prisons  (443)   
  open institutions (446)    
  prisonization (466)    
  reception center  (451)   

  shock incarceration (475)    
  supermax prisons (444)    
  total institutions  (442)      

■ ISSUES FOR DISCUSSION
    1.   In what ways is life in prison similar to that in the military or 

on the college campus?  
   2.   What are the general characteristics of prison life?  
   3.    Without making prisons into bordellos, what could be done to 

ease the sexual frustrations of prison life?  
   4.    What steps should be taken to change prison into environ-

ments more suitable for rehabilitation and reform?  
   5.    What impact might the changing nature of female crime have 

on the social order of women’s prisons?  

   6.   What kinds of parallels are there between the prison commu-
nity and certain groups in the outside world?  

   7.   What is your opinion of “shock incarceration” programs?  
   8.    What do you think about letting women keep their children 

with them while they serve their sentence in prison?  
   9.    Should drug abuse treatment be expanded behind prison 

walls?  
  10.    Do you feel that supermax prisons are appropriate for certain 

types of offenders?     

■ MEDIA AND LITERATURE RESOURCES
    Women in Prison. Concomitant with the increasing numbers of 
incarcerated women, the literature has also been expanding. Among 
the more noteworthy books published since the beginning of the 
1990s are    Joycelyn   M.   Pollock-Byrne   ,   Women, Prison & Crime   ( Bel-
mont, CA: Wadsworth ,  1990 );    James   A.   Gondles   ,   Female Offenders: 
Meeting the Needs of a Neglected Population   ( Lanham, MD: Ameri-
can Correctional Association ,  1992 );    Kathryn   Watterson   ,   Women in 
Prison: Inside the Concrete Womb   ( Boston: Northeastern University 
Press ,  1996 );    Cynthia   Blinn    (ed.),   Maternal Ties: A Selection of Pro-
grams for Female Offenders   ( Lanham, MD: American Correctional 
Association ,  1997 );    Andi   Rierden   ,   The Farm: Life Inside a Women’s 

Prison   ( Amherst: University of Massachusetts Press ,  1997 );    Cristina 
  Rathbone    ,   A World Apart: Women, Prison, and Life Behind Bars   
( New York: Random House ,  2005 ). 

    Prison Life.  There are many interesting books on this topic. Among 
the more recent are    Ted   Conover   ,   Newjack: Guarding Sing Sing   ( New 
York: Random House ,  2000 );    John   Irwin    and    James   Austin   ,   It’s About 
Time: America’s Imprisonment Binge   ( Belmont, CA: Wadsworth ,  1997 ); 
   Elliott   Currie   ,   Crime and Punishment in America   ( New York: Henry 
Holt ,  1998 );    Mary   K.   Stohr    and    Craig   K.   Hemmens   ,   The Inmate 
Prison Experience   ( Upper Saddle River, NJ: Prentice-Hall ,  2003 ). 
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    Sex in Prison.  For an interesting collection of papers on this topic, 
see   The Prison Journal   80 (December  2000 ). See also    Christopher 
  Hensley    (ed.),   Prison Sex: Practice and Policy   ( Boulder, CO: Lynne 
Rienner ,  2002 ); and    Christopher   Hensley   ,    Richard   Tewksbury   , and 
   Mary   Koscheski   ,  “The Characteristics and Motivations Behind 
Female Prison Sex,”    Women and Criminal Justice   13, 2/3 ( 2002 ): 
 125–139 . 

    Religion in Prison.  See    Jody   L.   Sundt     and    Francis   T.   Cullen    , 
 “The Role of the Contemporary Prison Chaplain,”    The Prison 

Journal   78 ( 1998 ):  271–298 ;    Jody   L.   Sundt     and    Francis   T.   Cullen   , 
 “The Correctional Ideology of Prison Chaplains: A National 
Survey,”    Journal of Criminal Justice   30, 5 ( 2002 ):  369–385 ;    Andrew 
  Skotnicki   ,   Religion and the Development of the American Penal 
System   ( Lanham, MD: University Press of America ,  2000 ); and 
   Todd   R.   Clear    et al.,  “The Value of Religion in Prison: An 
Inmate Perspective,”    Journal of Contemporary Criminal Justice   16, 
1 ( 2000 ):  53–74 .  





CHAPTER 16
   Prison Conditions 
and Inmate Rights      

 LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

   1  What is the “hands-off” doctrine? 

   2  What is the writ of  habeas corpus?  

   3  What is the signifi cance of Section 1983 of the 

Civil Rights Act of 1871? 

   4  From the standpoint of prisoners’ rights, what 

have been the major advances in the areas of 

legal services, religion, rehabilitative and medical 

services, and prison labor unions? 

   5  What was the signifi cance of the Arkansas 

prison scandal for the prisoners’ rights 

movement? 

   6  What is the Supreme Court’s position on solitary 

confi nement, fl ogging, and prison disciplinary 

proceedings? 

   7  Does an inmate ever have a  right  to escape from 

prison? 

   8  How has the prisoners’ rights movement been 

eroded in recent years?   

481
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       A
 ccording to the Supreme Court’s ruling in  Ruffi n  v.  Commonwealth  in 

1871: “A convicted felon has, as a consequence of his crime, not only 

forfeited his liberty, but all of his personal rights except those which the 

law in its humanity accords him. He is for the time being a slave of the state.” 2   

   Until only recently, the opinion expressed in  Ruffi n  v.  Commonwealth,  which 

maintained that prisoners have no legal rights, accurately refl ected the judicial 

attitude toward correctional affairs. The conditions of incarceration and every 

aspect of institutional life were left to the discretion of the prison administration. 

Because prisoners were “slaves” of the state, privileges were matters of custodial 

benevolence, which wardens and turnkeys could “giveth or taketh away” at any 

time and without explanation. The courts maintained a steadfast hands-off posi-

tion regarding correctional matters. They unequivocally refused to consider inmate 

complaints regarding the fi tness of prison environments, abuses of administrative 

authority, the constitutional deprivations of penitentiary life, and the general con-

ditions of incarceration. 

  Not until the 1960s did the ideology expressed in  United States ex rel. Gereau  

v.  Henderson,  3 —that “prisoners are not stripped of their constitutional rights, 

including the right to due process”—begin to take noticeable form. The    “hands-

off” doctrine    began to lose its vitality, and during that decade and the years that 

followed, prisoners were given the right to be heard in court regarding such mat-

ters as the widespread violence that threatened their lives and security, the 

problems of overcrowding, the nature of disciplinary proceedings, conditions 

affecting health and safety, regulations governing visitation and correspondence, 

and limitations on religious observance, education, work, and recreation. 

  When the prisoners’ rights movement began almost four decades ago, higher 

courts became the instruments of change in correctional policy. But only a few 

years after the movement had begun in earnest, there was a major event and 

the ground, and a sign pointing to Mecca, 

the cultural and religious center of Islamic 

faith. A green mesh curtain surrounds the 

compound, so visitors cannot see in and 

prisoners cannot see out.

 Four terror suspects recently released 

from Camp Delta claim to have been 

beaten; shackled hand and foot up to 

15 hours at a time in wire cages open to 

rats, snakes, and scorpions; fed yellow 

water and food dated 10 years past its 

shelf life; interrogated at gunpoint; sleep 

deprived; and psychologically tortured; 

among other claims of inhuman treatment.1 

Is this the typical treatment that prisoners 

receive? And aside from the prisoners at 

Guantanamo Bay, do inmates of prisons in 

the United States have any rights?

Enemy Combatants Held 

at Camp Delta

GUANTANAMO BAY, CUBA—Camp 

Delta, where 520 “enemy combatants” from 

42 countries are being held as an outgrowth 

of the war on terrorism, is isolated on an old 

gunnery range 100 yards from the Caribbean 

Sea. Daytime temperatures can reach 100 

degrees, but the sea breezes offer some re-

lief to the men living in eight- by seven-foot 

concrete and metal-gated cells. Detainees 

are kept in their cells for all but two brief pe-

riods a week to bathe and exercise. They get 

three hot meals each day. Five times a day, 

the PA system broadcasts the Muslim call 

to prayer. Each cell contains a Koran, sus-

pended by a surgical mask so as not to touch 

To rebuff accusations that the U.S. 
government is running a “gulag” at its 
Guantánamo Bay naval base, the Penta-
gon last week revealed that it is spend-
ing $12.68 per day to feed each of the 
520 detainees at the controversial 
Camp Delta.

The Gitmo diet includes whole 
wheat bagels, fresh fruit, baklava, 
yams, veggie patties and nearly 
10 pounds of halal-certifi ed meat every 
month to the Muslim inmates.

The $12.68 spent on each detain-
ee’s daily meals at Camp Delta is about 
fi ve times what it costs to feed a pris-
oner in Florida.

On the other hand, all prisoners in 
Florida get a few things that the Guan-
tánamo inmates do not. For starters, 
they get charged with an actual crime.

Then they get a lawyer.
Then they get a day in court, and an 

opportunity to defend themselves.
In lieu of indictments, the Camp 

Delta detainees are served bagels and 
fruit salad. There’s reason to believe 
that many would gladly trade their 
healthy breakfast for a good old-
fashioned American trial.

—carl hiaasen, 

mystery novelist and 

miami herald social critic
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human tragedy that served to dramatize the problems associated with prisons 

and inmate life. That event was the inmate uprising at New York’s Attica Cor-

rectional Facility on September 9, 1971. Although the riot at Attica occurred 

almost 40 years ago, it continues to be a case study of the conditions and situ-

ations that tend to bring about most prison unrest—even now as American cor-

rections moves through the twenty-fi rst century.    

 Attica, 1971   
 Condemned . . . for its maintenance of Auburn and Sing Sing prisons, New York State will have 
an answer to charges of inhuman penal conditions when the new . . . State Prison opens at 
Attica in the next few months with its full quota of 2,000 convicts. Said to be the last word in 
modern prison construction, the new unit in the State’s penal system will do away with such 
traditions as convict bunks, mess hall lockstep, bull pens, and even locks and keys. 

 In their places will be beds with springs and mattresses, a cafeteria with food under 
glass, recreation rooms and an automatic signal system by which convicts will notify guards 
of their presence in their cells. Doors will be operated by compressed air, sunlight will 
stream into cells and every prisoner will have an individual radio. 

 — the new york times,  august 2, 1931  

 Perhaps because of the depressed economy, or perhaps for other reasons, when Attica 
Prison opened during the latter part of 1931 it was hardly the convict’s paradise 
alluded to by  The New York Times.  None of the facilities mentioned in the  Times  
article were present. In fact, the style of imprisonment at Attica was no different 
from that found at Auburn and Sing Sing prisons a hundred years before. Men were 
locked in their cells, harshly disciplined under a system of rigid rules and regulations; 
the food was poor, and medical services were lacking; and programs for inmate 
diversion and rehabilitation were almost nonexistent. Forty years later, however, the 
 Times  would be given a second opportunity to write about Attica Prison.  

 Conditions at Attica 

 For prisoners at Attica in late 1971, “correction” meant little more than daily deg-
radation and humiliation. They were locked in cells for 14 to 16 hours each day; 
they worked for wages that averaged 30 cents a day, at jobs with little or no voca-
tional value; and they had to abide by hundreds of petty rules for which they could 
see no justifi cation. In addition, their mail was read, their radio programs were 
screened in advance, their reading material was restricted, their movements outside 
their cells were tightly regulated, they were told when to turn lights out and when 
to wake up, their toilet needs had to be taken care of in the full view of patrolling 
offi cers, and their visits from family and friends took place through a mesh screen 
and were preceded and followed by strip searches in which every opening of their 
bodies was probed. 
    In prison, inmates found deprivations worse than any they had encountered on 
the street: Meals were unappetizing and not up to nutritional standards. Clothing was 
old, ill-fi tting, and inadequate. Most inmates could take showers only once a week. 
State-issued clothing, toilet articles, and other personal items had to be supplemented 
by purchases at a commissary whose prices did not refl ect the meager wages inmates 
were paid. To get along in the prison economy, inmates resorted to “hustling.” 
    The sources of inmate frustration and discontent did not end there. Medical 
care, while adequate to meet acute health needs, was dispensed in a callous, indif-
ferent manner by doctors who feared and despised most of the convicts they treated; 
inmates were not protected from unwelcome homosexual advances; even the ticket 
to freedom for most inmates—parole—was handled in an inequitable fashion. 
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    For offi cers, “correction” meant a steady but monotonous 40-hour-a-week job, 
with a pension after 25 years’ service. It meant maintaining custody and control over 
an inmate population that included increasing numbers of young blacks and Hispan-
ics from inner-city neighborhoods who were unwilling to conform to the restrictions 
of prison life and ready to provoke confrontation—men whom the offi cers could not 
understand and were not trained to deal with. It meant keeping the inmates in line, 
seeing that everything ran smoothly, and enforcing the rules. It did not mean, for 
most offi cers, helping inmates solve their problems or preparing them to return to 
society. For the correctional offi cers, who were always outnumbered by inmates, there 
was a legitimate concern about security; but that concern was not served by policies 
that created a level of frustration and tension that was far more dangerous than the 
security risks they were intended to avert. 
    Above all, for both inmates and offi cers, “correction” meant an atmosphere 
charged with racism. Racism was manifested in job assignments, discipline, self-
segregation in the inmate mess halls, and daily interactions between inmates and 
offi cers and between inmates and other inmates. 
    Within the prison there was no escape from the growing mistrust between 
white middle-class Americans and the residents of the inner cities. Indeed, at Attica 
racial polarity and mistrust were magnifi ed by the constant reminder that the “keep-
ers” were white and the “kept” were largely African American or Spanish-speaking. 
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The young black inmate tended to see the white offi cer as a symbol of a racist, 
oppressive system that had put him behind bars. The offi cer, his perspective shaped 
by his experience on the job, knew blacks only as belligerent, unrepentant crimi-
nals. The result was a mutual lack of respect that made communication all but 
impossible. 4   

    The Revolt 

 The uprising against conditions in Attica was not the result of a planned revolt 
inspired by a core of inmate revolutionaries. Rather, it was the product of building 
dissatisfactions and frustrations and was sparked by two incidents that occurred 
early in September 1971. The fi rst was a confrontation between inmates and cor-
rectional offi cers in the prison yard; the second was the beating of two inmates by 
several offi cers. Then on the morning of September 9, the inmates revolted, and 
because of a defective weld on a gate at a central point in the institution, they 
quickly spread throughout the prison, attacking offi cers, taking hostages, and 
destroying property. 
    By afternoon, the New York State Police had regained control of part of the 
prison, but most of the inmates assembled in one of the exercise yards along with their 
39 hostages, whom the rioters threatened to kill if their demands were not met.   

The last day of the revolt at Attica was 
the bloodiest one-day encounter between 
Americans since the Civil War.
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 The Assault 

 Negotiations went on for days but ultimately failed because of the death of a cor-
rectional offi cer who had sustained serious head injuries during the fi rst day of the 
riot. Governor Nelson Rockefeller was asked to make a personal appearance at Attica 
to help with the negotiations and prevent a bloodbath, but he refused. On the morn-
ing of September 13, 1971, a local state police troop commander planned and led 
an assault to retake Attica Prison. Within 15 minutes, the Attica uprising was over. 
However, the armed state troopers had killed 29 inmates and 10 of the hostages, 
wounding hundreds more. Ironically, it had been the bloodiest one-day encounter 
among Americans since the Civil War. 5      

 In Pursuit of Prisoners’ Rights  
 The Attica revolt was a dramatic symbol of a struggle that had been developing for 
almost a decade. Before the 1960s, convicted felons were deemed to have forfeited 
virtually all rights except those expressly granted by statute or correctional authority. 
Thus, inhuman conditions and practices were permitted to develop in many cor-
rectional systems, despite the Eighth Amendment’s ban on cruel and unusual pun-
ishment. The courts generally refused to intervene in correctional matters for two 
reasons as reported by a government commission:  

 Judges felt that correctional administration was a technical matter to be left to experts 
rather than to courts, which were deemed ill-equipped to make appropriate evaluations. 
And, to the extent that courts believed the offenders’ complaints involved privileges 
rather than rights, there was no special necessity to confront correctional practices, even 
when they infringed on basic notions of human rights and dignity protected for other 
groups by constitutional doctrine. 6    

 The Writ of  Habeas Corpus  

 Whenever an individual is being confi ned in an institution under state or federal 
authority, he or she is entitled to seek  habeas corpus  relief. This is guaranteed by 
Article I, Section 9, of the U.S. Constitution, which states: “The privilege of the 
writ of  habeas corpus  shall not be suspended.”  Habeas corpus  relief also has statutory 
bases in the Federal Habeas Corpus Act as well as in state  habeas corpus  laws. 
    By applying for a writ of    habeas corpus    ,  the person seeking relief is challenging 
the lawfulness of his or her confi nement.  Habeas corpus  is a Latin term meaning “you 
should have the body.” In practice, habeas corpus relief involves a writ issued by a 
court commanding the person who holds another in captivity to produce the prisoner 
in court so that the legality of the prisoner’s confi nement can be adjudicated. 7   
     Traditionally, the writ was limited to contesting the legality of confi nement 
itself. However, in  Coffi n  v.  Reichard,  8  decided in 1944, the Sixth Circuit U.S. Court 
of Appeals held that suits challenging conditions of confi nement could be brought 
under the federal habeas corpus statute. The court reasoned as follows:  

 A prisoner is entitled to the writ of  habeas corpus  when, though lawfully in custody, he 
is deprived of some right to which he is lawfully entitled even in his confi nement, the 
deprivation of which serves to make his imprisonment more burdensome than the law 
allows or curtails his liberty to a greater extent than the law permits.  

    Although the U.S. Supreme Court has never fully resolved the question of 
whether the writ of  habeas corpus  can be applied in seeking relief from allegedly 
unconstitutional conditions of confi nement, most federal courts have elected to follow 
the logic of  Coffi n  v.  Reichard.  9  From the prisoner’s perspective, however, the process 
of bringing a  habeas  petition to a federal court is unwieldy and time-consuming. This 
is because existing law requires that inmates of state institutions exhaust all state 
judicial and administrative remedies before they apply for the federal writ of  habeas 
corpus.  Moreover, an additional major factor that weighs against attacking prison 
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conditions via  habeas corpus  is that monetary damages are simply not available under 
the federal  habeas corpus  statute. Victorious  habeas  petitioners can win    injunctive 
relief   —a court order directing prison offi cials to improve conditions or to stop enforc-
ing unlawful policies—but no monetary awards are available in a  habeas  action. Thus, 
most prisoners are effectively barred from the most direct mechanism for challenging 
the conditions of their confi nement.   

 Civil Rights and Prisoners’ Rights 

 The civil rights movement of the late 1950s and early 1960s created a climate that 
was more conducive to a serious reexamination of the legal rights of prisoners. The 
specifi c vehicle that opened federal courts to inmates confi ned in state institutions 
was    Section 1983    of the Civil Rights Act of 1871, which provides the following:  

 Every person who, under color of any statute, ordinance, regulation, custom, or usage of 
any State or Territory subjects, or causes to be subjected, any citizen of the United States 
or other person within the jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws shall be liable to the party injured 
in an action at law, suit in equity or other proper proceeding for redress.  

    The long-dormant Section 1983 was resurrected in    Monroe   v.   Pape    ,  10  which was 
decided by the Supreme Court in 1961. The Court held that citizens could bring 
Section 1983 suits against state offi cials in federal courts without fi rst exhausting 
state judicial remedies. 
    Three years later, in  Cooper  v.  Pate,  11  the Court made it clear that the  Pape  
holding applied to state prisoners who could articulate cognizable constitutional 
claims against state prison offi cials or employees. However, in  Preiser  v.  Rodriguez,  12  
decided in 1973, the Court held that although a Section 1983 suit is a proper 
vehicle for a constitutional challenge to the  conditions  of prison life, it could not be 
used to challenge the  fact  or  length  of custody. 
    In 1997, the Court extended this ruling to apply to a prisoner who brought a 
Section 1983 suit that did not specifi cally challenge the fact or length of his custody. 
In  Edwards  v.  Balisok,  13  a prisoner’s good-time credits had been taken away from 

Inmate No. 3409, buried in a small cemetery on the grounds of New York’s Green Haven 
Prison in 1962, remains but a number in death as in life. His name was John Baldwin.
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him (thereby, in effect, lengthening his prison term) in a disciplinary hearing that 
allegedly violated constitutional provisions. The prisoner, though, was seeking mon-
etary damages and declaratory relief, not the restoration of his good-time credits. 
Nevertheless, the Court ruled against the prisoner, reasoning that a fi nding in favor 
of the prisoner would “necessarily imply” that the deprivation of his good-time 
credits was invalid, and thus his claim was not cognizable under Section 1983. 
 Balisok  refl ects the Supreme Court’s continuing efforts to limit the availability of 
Section 1983 relief for prisoners. 
    The major advantages of a Section 1983 suit, as opposed to a  habeas corpus  
petition, are that a Section 1983 suit does not require that available state remedies 
be exhausted before the federal district courts will have jurisdiction and that an 
award of monetary damages is possible. However, the remedy of release from impris-
onment is not available under a Section 1983 suit. As the High Court stated in 
 Preiser  v.  Rodriguez,  only the writ of  habeas corpus  could secure such release. 
    Despite the importance of Section 1983 of the Civil Rights Act of 1871, actions 
by the U.S. Supreme Court during the 1980s and 1990s have weakened it as a 
vehicle by which state prisoners can go to the federal courts to sue prison offi cials. 
To cite but one example, in  Will  v.  Michigan Department of State Police,  14  the High 
Court ruled that states are not “persons” who can be sued under a Section 1983 suit. 
As such, prisoners cannot sue a state offi cial for monetary damages for acting in his 
or her “offi cial capacity” as a state employee. Instead, prisoners must make it clear 
in their Section 1983 suit that their cause of action identifi es a state offi cial who 
allegedly was acting in his or her  personal capacity.      

 Legal Services in Prison   
  In  ex parte Hull,  15  the Supreme Court ruled in a case involving a state prison regu-
lation that required that all legal documents in an inmate’s court proceedings be 
submitted to an institutional offi cial for examination and censorship before being 
fi led with the court. The Court found this and similar prison regulations invalid, 
holding that whether a petition is properly drawn and what allegations it must 
contain are issues for the court, not the prison authorities, to decide.  

  Johnson  v.  Avery  

 In spite of the rule established by  Hull,  an inmate’s right of access to the courts 
proved to be more theoretical than actual. In many prison systems, disciplinary 
actions against inmates pursuing legal remedies, or wholesale confi scation of a pris-
oner’s legal documents, were quite common. Moreover, court access was either cur-
tailed or totally inhibited because most prison offi cials withheld any services related 
to inmates’ legal needs. In most instances, inmates were provided with a few outdated 
law books and occasionally the services of a notary public. Since most prisoners were 
indigent and could not hire an attorney, the courts were essentially closed to them. 
Many correctional institutions had “jailhouse lawyers”: inmates who claimed to have 
legal expertise and provided advice and counsel to their fellow prisoners, with or 
without compensation. Yet even this aid was severely restricted by prison offi cials, 
thus further denying inmates their basic constitutional right of access. 
    In 1969, the Supreme Court acknowledged and resolved a number of these prob-
lems in    Johnson   v.   Avery    .  16  The case involved the constitutionality of a Tennessee 
prison regulation with the following provision:  

 No inmate will advise, assist or otherwise contract to aid another, either with or without 
a fee, to prepare writs or other legal matters. . . . Inmates are forbidden to set themselves 
up as practitioners for the purpose of promoting a business of writing writs. 17   

   The petitioner was a jailhouse lawyer serving a life sentence who had spent almost a 
year in solitary confi nement for repeatedly violating the rule against writ writing. 
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    In its analysis of the Tennessee rule, the Supreme Court addressed the fact that 
many prisoners are illiterate and frequently are unable to obtain legal help from 
sources beyond the prison walls. Thus, the justices held that unless the state could 
provide some reasonable alternative type of legal assistance to inmates, a jailhouse 
lawyer must be permitted to aid inmates in fi ling  habeas corpus  petitions.  
     Although the decision in  Johnson  was a signifi cant one, it did not go into detail 
on exactly how inmates could obtain legal services. In the years that followed, the 
U.S. Supreme Court began to address this vagueness:  

  •    Younger  v.  Gilmore  (1971): The state must maintain an adequate number of law 
books in prison libraries and other legal materials to inform prisoners of what 
is legally relevant. 18   

  •    Wolff  v.  McDonnell  (1974): Inmates have a right to the legal assistance of a 
jailhouse lawyer, not only for seeking  habeas corpus  relief but also for fi ling civil 
rights actions against prison offi cials. 19   

  •    Procunier  v.  Martinez  (1974): Regulations that prohibit law students and legal 
paraprofessionals from entering prisons to assist attorneys in case investigations 
do not satisfy the requirements of  Johnson  v.  Avery.  20   

•      Bounds  v.  Smith  (1977): Even when prison policy permits mutual legal assistance 
among inmates, offi cials are obligated to establish either a legal services program 
or a law library that will meet the needs of the inmate population. 21      

 Jailhouse Lawyers 

 The prison regulations that forbade inmates from assisting or receiving counsel from 
fellow inmates in the preparation of legal documents was an outgrowth of several 
factors. Initially, the rule was a refl ection of the general custodial attitude toward 
prison inmates. That is, the convict was a ward of the state who possessed no civil 
rights, and the privilege of obtaining legal help from other convicts was simply 
unthinkable. In addition, a number of security issues were involved. “Writ writers,” 
as they were often called, were seen as potential troublemakers. Offi cials often felt 
that the jailhouse lawyer, in advising inmates of their legal rights, might create dis-
satisfactions within the prison population that could lead to belligerence and revolt. 
Moreover, the phenomenon of inmates conferring about legal matters was inter-
preted by some as plotting against administrative authority. Finally, there was the 
fear that jailhouse lawyers would give their clients inferior representation and false 
hopes while fl ooding the courts with spurious claims.  
     Most of these administrative and custodial concerns had some basis in fact, but 
in general the problems that jailhouse lawyers caused in correctional institutions were 
more often ones of inconvenience than of discipline and security. Since  Johnson  v. 
 Avery  and numerous other state and federal court decisions, the activities of jailhouse 
lawyers in many jurisdictions have been relatively unrestricted. 
    In recent years, public and private agencies have awarded grants to law schools for 
the development of legal aid programs for prisons and jails. But as Justice William O. 
Douglas pointed out in his concurring opinion in  Johnson,  such programs rest on a 
shifting law school population and often fail to meet the needs and demands of inmates. 
As a result, the jailhouse lawyer remains a signifi cant fi gure in many American prisons. 
In some states, such as Washington and Massachusetts, jailhouse lawyers are permitted—
and even encouraged—to work  with  volunteer law students and paralegals, usually 
under the supervision of an attorney, in providing legal advice to inmates. 22  Moreover, 
the courts have continued to recognize the right established by  Johnson  v.  Avery.      

 Constitutional Rights and Civil Disabilities  
 Historically, individuals convicted of serious crimes could lose much more than their 
liberty or their lives. Under early English common law, offenders were “attaint”; that 
is, they lost all their civil rights and forfeited their property to the Crown. Their 
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families were declared corrupt, which made them unworthy to inherit their property. 
The U.S. Constitution forbids bills of attainder, 23  and similar provisions against the 
attainder or its effects are found in the constitutions and statutes of the states. Yet 
in spite of these, every state has enacted civil disability laws that affect convicted 
offenders. Depending on the jurisdiction, civil disabilities may include loss of the 
right to vote, hold public offi ce, sit on a jury, be bonded, collect insurance or pension 
benefi ts, sue, hold or inherit property, receive worker’s compensation, make a will, 
marry and have children, or even remain married. The most severe disability is the 
loss of all civil rights, or    civil death    .  Under current Idaho statutes, for example:  

 18-310. A sentence of imprisonment in a state prison for any time less than for life 
suspends all the civil rights of the person so sentenced, and forfeits all public offi ces and 
all private trusts, authority or power during such imprisonment. 

 18-311. A person sentenced to imprisonment in the state prison for life is thereafter 
deemed civilly dead.  

    Technically, a civil right is a right that belongs to a person by virtue of his or her 
citizenship.  *   Since civil rights include constitutional rights, state statutes and provisions 
placing civil disabilities on convicted and imprisoned offenders would seem to be in 
direct confl ict with the Constitution. However, the Supreme Court has interpreted 
these statutes not as complete denials of prisoners’ civil rights but as restrictions and 
conditions of their expression. And in recent years the Court has removed a number 
of these restrictions.  

   Religion 

 The First Amendment to the Constitution provides that “Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof.” His-
torically, freedom of religion was rarely a problem in correctional institutions. In fact, 
participation in religious instruction and worship services was encouraged. Infringe-
ments on this right began only with the rise of minority religions and the demands 
of their members to have the same rights as members of conventional faiths. 
    The leading cases involving religious expression occurred with the growing 
infl uence of the Black Muslim movement during the 1960s. Issues such as the right 
to attend services, obtain literature, and wear religious medals were raised by Black 
Muslim inmates because, unlike Protestant or Catholic inmates, they had been 
denied the right to engage in such practices. The core question was the recognition 
of the Black Muslim faith as a religion. This was answered by a federal court in 
1962 in  Fulwood  v.  Clemmer,  24  and in subsequent cases, 25  with the assertion that 
Black Muslims are entitled to the same constitutional protections that are offered 
to members of other recognized religions. However, although these cases established 
the Black Muslims’ right to hold religious services, the courts have refused to extend 
that right in specifi c circumstances. In some institutions and at certain times, for 
instance, custodial authorities considered assemblages of Black Muslims to be revo-
lutionary in character and to represent “clear and present dangers” to security. In 
several decisions, the courts ruled that although Black Muslims had the right to 
worship, their right to hold religious services could be withheld if they represented 
potential breaches of security. 26  
    In  O’Lone  v.  Estate of Shabazz,  27  decided in 1987, the Supreme Court ruled that 
prison policies that had the effect of depriving Muslim inmates of the opportunity 
to attend  Jumu’ah —a weekly congregational service—did  not  violate the free exercise 
clause of the First Amendment. The Court held that (1) the policies were reasonably 
related to legitimate penological interests and (2) there were other reasonable alter-
native methods for accommodating the Muslims’ religious rights. 28  

*With the exception of the right to vote and freedom from being subject to deportation, civil rights also 
apply, generally, to noncitizen residents of the United States.
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    Other cases involving religious freedom in prisons dealt with inmate access to 
clergy, special diets, and the right to wear religious medals. In 1972, the U.S. Supreme 
Court addressed these issues in  Cruz  v.  Beto.  29  Cruz, a Buddhist, had been barred from 
using the chapel in a Texas prison and was placed in solitary confi nement for sharing 
his religious materials with other inmates. The Court ruled that the Texas action was 
“palpable discrimination” in violation of the equal protection clause of the Fourteenth 
Amendment. On the other hand, the federal courts have held that placing limits on 
the practice of “satanism” is not a violation of prisoners’ First Amendment rights. 30  
For a discussion of other considerations on religion in prison, see  Exhibit 16.1 . 

   Mail and Media Interviews 

 Prison offi cials in the United States have traditionally placed certain restrictions on 
inmates’ use of the mails. These restrictions generally include limiting the number of 

LAW & CRIMINAL JUSTICE EXHIBIT 16.1

Religion in Prison

The religious rights of incarcerated men and women have increasingly 

become a topic for discussion and debate. Where do you draw the line 

between letting prisoners practice their religion as they please, and 

when do such practices cause concern for the entire incarcerated 

community within the facility? Cases regarding an inmate’s religious 

rights are being argued in courts throughout the country.

 In Iowa, inmate Benjamin Schreiber fi led a case that claimed that the 

state prison would not dispose of his blood, taken for a test, in a way that 

was consistent with his religious beliefs. Being a Jehovah’s Witness, 

Schreiber requested that his blood be poured on the ground and covered 

with dust. The appeals court ruled that the prison offi cial’s refusal to do 

so for the reason of protecting public health was justifi ed. In a time 

where HIV and hepatitis are of such concern, both of which are transmit-

ted through contact with blood, the court found that the prison offi cial’s 

violation of Schreiber’s rights was reasonable and legitimate.

 Satanic worship services in Kentucky’s Green River Correctional 

Complex were suspended after prison offi cials questioned the risk it 

imposed on the rest of the prison population. U.S. Supreme Court deci-

sions and federal law both state that correctional facilities cannot ban 

an inmate’s religious freedoms as long as the practice of the recognized 

religion does not threaten the safety of prison staff and other inmates.

 A Florida woman is suing her jail because she was disciplined for 

not participating in a prayer circle. Laurel Clanton, an agnostic, refused 

to hold hands during a closing message at her jail’s drug program. Her 

actions resulted in her spending several extra weeks in jail. Clanton 

stated that when she agreed to take part in the program, she was not 

aware of this aspect of the meeting. This part of the meeting was just 

a time for the leader to say a quick closing message, but often the 

leader would close with the Serenity Prayer used in 12-step programs. 

The jail stated that Clanton was noncompliant but that she was disci-

plined because she refused to “participate in group closeouts even 

though she was not required to pray.”

 A federal appeals court has ruled that the rights of three Pennsyl-

vania inmates were violated when prison offi cials denied them access 

to texts by the leaders of the Nation of Islam. The amount of religious 

literature that was available to these men was limited by their classifi -

cation in the prison: They were all high-risk inmates in a special unit 

within the prison. The phase in which they were assigned to within the 

Special Management Unit determined the amount of religious litera-

ture they were entitled to—up to one Bible, Koran, or equivalent, and 

up to four other religious texts. When the three men requested access 

to texts by Fard Muhammad, Elijah Muhammad, and Louis Farrakhan, 

the prison’s Muslim chaplain denied the request stating that they were 

not “religious” documents. The court decided that the writings are 

“not just the words of Elijah Muhammad and Louis Farrakhan. They are 

the words of Elijah Muhammad and Louis Farrakhan as inspired by 

God,” and therefore the prison could not deny the men these texts.

 Finally, a federal appeals court decided that New Jersey prison 

offi cials did not violate the rights of Muslim inmates by serving 

them vegetarian meals. The lower court found that the state did not 

have to serve meals containing “halal” meat to Muslim prisoners, a 

decision that the appeals court upheld. Inmates requested that 

their meals contain meat that was prepared according with their 

religious beliefs. Prison offi cials stated that prisoners could opt for a 

religious vegetarian meal if their beliefs prevented them from eating 

food prepared for the general prison population. The prisoners felt 

that the free exercise clause of the First Amendment was violated 

because they were required to consume halal meat as a part of 

their diet and it was not available to them. The Court determined 

that, among other reasons, because the prison offered the inmates 

with an alternative means to express their religious beliefs, their 

rights were not violated.

Sources: “Inmate Loses Religious Claim over Blood Disposal Policy,” Corrections Journal 

5, 19 (2002), 8; “Ex-Inmate Sues over Jail Prayer Circle,” The Miami Herald, May 4, 2003, 
7B; “Kentucky Stops Satan Worship in Prison,” The Miami Herald, September 1, 2002, 
25A; Terry Sullivan, “Prison Erred in Denying Inmates Religious Texts, Court Says,” Correc-

tions Journal, April 7, 2003, 1–2; Terry Sullivan, “Prisons Do Not Have to Serve Muslim 
‘Halal’ Meat, Court Says,” Corrections Journal, October 22, 2003, 1, 6.



492 part 4 corrections

people with whom inmates may correspond, opening and reading incoming and out-
going mail, deleting sections from incoming and outgoing mail, and refusing to mail 
for an inmate or forward to an inmate certain types of correspondence. The reasons 
for these restrictions have to do with security and budgetary requirements. Contraband 
must be intercepted, escape plans must be detected, and material that might incite the 
inmate population in some way must be excluded. Moreover, correctional budgets do 
not allow for unlimited use of the mails. Prisons have also used the goal of rehabilita-
tion to justify certain restrictions on inmate correspondence. The courts have generally 
accepted these justifi cations for mail censorship and limitation, and in the past have 
rarely intervened in prison mail regulations. More recently, however, a range of situa-
tions have been examined by the courts, with major rulings in  Wolff  v.  McDonnell  and 
 Procunier  v.  Martinez,  both decided by the Supreme Court in 1974. 31  
    In  Wolff,  the issue was whether prison offi cials could justifi ably open correspon-
dence from an inmate’s attorney. The Court ruled that offi cials are permitted to open 
a communication from an attorney to check for contraband, but it must be done in 
the presence of the inmate, and the contents must not be read.    Procunier   v.   Martinez    
dealt with the broader issue of censorship of nonlegal correspondence. The Supreme 
Court held that prison mail censorship is constitutional only when two criteria are 
met: (1) The practice must promote substantial government interests such as security, 
order, or rehabilitation; and (2) the restrictions must not be greater than necessary 
to satisfy the particular government interest involved. 
    The decision in  Martinez  also confi rmed the earlier opinions of other courts on 
related matters. In the 1970 case of  Carothers  v.  Follette,  32  a federal district court 
castigated offi cials at New York’s Green Haven Prison for refusing to mail a letter 
from an inmate to his parents. The letter contained remarks that were critical of 
prison conditions. In the 1971 case of  Nolan  v.  Fitzpatrick,  33  inmates contested the 
legality of a Massachusetts prison regulation that totally banned letters to the news 
media. Offi cials claimed that such communications could infl ame the inmates and, 
hence, endanger prison security. They also maintained that complaint letters would 
retard rehabilitation and create administrative problems, since they would encourage 
representatives of the media to seek interviews with inmates.  Martinez  specifi cally 
invalidated prison censorship of statements that “unduly complain” or “magnify 
grievances”; expressions of “infl ammatory political, racial, or religious, or other views;” 
and matter deemed “defamatory” or “otherwise inappropriate.” 
       Thornburgh   v.   Abbott    ,  34  decided by the Supreme Court in 1989, partially over-
ruled the Court’s holding in  Martinez.  The mail censorship regulations of the Federal 
Bureau of Prisons were upheld, but the Court jettisoned the “substantial government 
interests” test of  Martinez  in favor of a “reasonableness” standard as the proper anal-
ysis to be applied when courts evaluate prison restrictions on  incoming  mail or pub-
lications. In  Abbott,  the  Martinez  standard was held to apply only to  outgoing  mail, 
which in the Court’s opinion presented a security concern of a “categorically lesser 
magnitude” than incoming mail. By rejecting the  Martinez  “substantial government 
interests” test as the foundation for reviewing incoming publications and correspon-
dence,  Abbott  reversed much of the existing case law on prison mail censorship, since 
most of those cases involved challenges to restrictions on incoming mail. As such, 
 Thornburgh  v.  Abbott  has been considered by a number of constitutional scholars to 
signal a modifi ed hands-off doctrine.   

 Rehabilitative Services 

 Many clinicians, legislators, and members of the general public agree that in addition 
to confi nement, one purpose of imprisonment is rehabilitation. Moreover, in the con-
stitutions and statutes of many states, the rehabilitation of prison inmates is implied, 
if not stated. For example, the New York state correction law indicates that:  

 Correctional facilities shall be used for the purpose of providing places of confi nement 
and  programs of treatment  [emphasis added] for persons in the custody of the department. 
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Such use shall be suited, to the greatest extent practicable, to the objective of assisting 
persons to live as law abiding citizens. 35   

    The courts, however, while supporting the rehabilitative ideal, have not defi ned 
rehabilitative treatment as a constitutional right. In  O’Connor  v.  Donaldson,  36  decided 
in 1975, the Supreme Court refused to decide on the right of institutionalized mental 
patients to receive treatment. Other courts have approached the issue more directly:  

•      Wilson  v.  Kelley  (1968) stated that prison offi cials have a duty “to exercise ordinary 
care for [the inmate’s] protection and to keep him safe and free from harm.” 37   

•      Padgett  v.  Stein  (1976) more specifi cally ruled that government entities have no 
constitutional duty to rehabilitate prisoners. 38    

    While the courts may not have extended constitutional status to the right to 
treatment, they have taken a strong stand against several “rehabilitative” practices of 
questionable moral and legal status. During the early 1970s, for example, a number 
of behavior modifi cation techniques were imposed on inmates. Several of these tech-
niques seemed to have been taken directly from Anthony Burgess’s  A Clockwork 
Orange,  George Orwell’s  1984,  and Aldous Huxley’s  Brave New World. A Clockwork 
Orange  was especially applicable. Burgess’s story is set in a semitotalitarian state of 
the near future in which thugs roam the streets of London engaging in assorted acts 
of intimidation and violence. Alex, a 15-year-old psychopath, is caught by the police 
and subjected to “corrective brainwashing.” He is bound to a chair and forced to view 
fi lms of brutal violence for weeks on end until he himself becomes sickened by it. 
His destructive behavior is destroyed along with his will, and the State succeeds in 
transforming him into a “good,” unthinking, obedient automaton. In a real-life paral-
lel, Connecticut’s maximum-security prison at Sommers instituted an electroshock 
program for habitual child molesters in 1973. 39  The “patient” viewed slides of children 
and adults, receiving an electric shock every time a picture of a naked child appeared. 
The purpose of the program was to repress the offender’s ability to think of children 
as sex objects. In a similar case that reached the federal courts in 1973, severely 
nauseating injections were used to produce an aversion to minor infractions of prison 
rules. 40  In this case, it was ruled that the procedure was not “treatment” but “punish-
ment,” and cruel and unusual as well, in violation of the Eighth Amendment. 
    However, the courts have supported some prison requirements that mandate 
enrollment in certain institutional programs (such as class attendance by illiterate 
convicts) and disciplinary measures for those who refuse to participate. 41  Similarly, 
in  Washington  v.  Harper,  42  decided in 1990, the Supreme Court held that the due 
process clause of the Fourteenth Amendment permits a state to treat a prison 
inmate who has a serious mental illness with antipsychotic medication against his 
will if the inmate is dangerous to himself or others and the treatment is in his or 
her medical interests.   

 Medical Services 

 In principle, inmates have a right to “adequate” and “proper” medical care on several 
grounds. The right is protected by common law and state statutes, the Civil Rights 
Act of 1964, the due process clauses of the Fifth and Fourteenth Amendments, and 
the Eighth Amendment ban on cruel and unusual punishment. Prisoners have made 
claims regarding improper and inadequate medical care and total denial of medical 
and health services. 
    In 1976, in    Estelle   v.   Gamble    ,  43  the U.S. Supreme Court enunciated its position 
on the medical rights of inmates:  

 Deliberate indifference to serious medical needs of prisoners constitutes the “unnecessary 
and wanton infl iction of pain” proscribed by the Eighth Amendment. This is true 
whether the indifference is manifested by prison doctors in their response to the prison-
er’s needs or by prison guards in intentionally denying or delaying access to medical care 
or intentionally interfering with the treatment once prescribed.  
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   Beyond this statement, the Court has generally left the specifi cs of medical rights 
to the lower courts. The federal judiciary has taken the position that determining 
what amount of medical aid is “adequate” is largely dependent on the facts of each 
case. 44  Thus, no uniform defi nition of “adequate” health care has been specifi ed. 
Moreover, in  Priest  v.  Cupp,  45  an Oregon court made it clear that the constitutional 
prohibition against cruel and unusual punishment does not guarantee that an inmate 
will be free from or cured of all real or imagined medical problems while in custody. 
Thus, although prison offi cials cannot deny medical aid, inmates cannot expect per-
fect medical services. 
    The most recent medical issue in the prisoners’ rights arena relates to AIDS. 
In some jurisdictions signifi cant numbers of prison inmates are infected with HIV 
(human immunodefi ciency virus), which causes AIDS (acquired immunodefi ciency 
syndrome). Yet prison management policies for infected inmates vary widely. In this 
regard, there are two major areas of AIDS litigation involving inmates—segregation 
and privacy rights on the one hand, and screening on the other. In general, prison-
ers’ constitutional claims against mandatory HIV testing and segregation have been 
unsuccessful, on the ground that such practices are rationally related to the legitimate 
penological goal of reducing the transmission of HIV infection. 46  

       Prisoner Labor Unions 

 Although the courts have recognized the rights of prison inmates to adequate med-
ical care, religious expression, and access to the courts, their opinions on the issue 
of collective bargaining by inmates are a different matter. In a number of institutions 
across the nation, inmates have sought to establish what are typically referred to as 
“labor unions.” They have organized for the purposes of advocating increased pay 
for inmate labor, improving safety and working conditions, increasing inmate par-
ticipation in the handling of matters affecting their welfare, ending contract labor, 
expressing dissatisfaction with prison programs, and gaining offi cial recognition for 
inmate workers as public employees with statutory rights under state labor laws. 47  
For prisoners, then, unions could operate as channels for communicating complaints 
that might otherwise not be brought into the open and to offi cial notice. For prison 
offi cials, however, unions represent a foundation for concerted inmate actions that 
could represent signifi cant threats to institutional safety and control. 
    Throughout the 1970s, prisoners attempted to organize unions in a number 
of jurisdictions. However, it was not until 1977, in    Jones   v.   North Carolina Prisoners’ 
Labor Union    ,  48  that the U.S. Supreme Court ruled on the matter. The case began 
when the North Carolina Prisoners’ Labor Union (PLU), whose statewide 

Illegal Afghan refugees look out from a jail cell at the Shahid Arbabi 
Afghan refugee camp in Zahedan, Iran.
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membership included some 2,000 inmates, alleged that correctional regulations 
violated First and Fourteenth Amendment rights by denying it the opportunity to 
hold meetings, solicit additional members, and receive organizational materials 
from the outside and distribute them among inmates. 
    The Supreme Court disagreed with the PLU’s contentions, however, holding 
that inmates have no constitutional right to organize a labor union and that prison 
regulations prohibiting the organized activities of an inmate union therefore do not 
violate the freedom of association clause of the First Amendment. The Court went 
on to emphasize that prison regulations may constitutionally ban union solicitation, 
group meetings of members, and bulk mail privileges of the organization as long as 
such regulations are reasonable and rationally related to such legitimate objectives as 
maintenance of security, prevention of escapes, safety of inmates and prison person-
nel, and rehabilitation of inmates.  
     Although constitutional scholars generally agree that the restrictive conditions 
of incarceration make the formation of inmate unions a real and distinct threat to 
prison security, many nevertheless feel that the Court’s decision in this case heralded 
the return of a modifi ed hands-off doctrine.     

 Prison Discipline and Constitutional Rights  
 Many readers may be familiar with the story of  Papillon.  Written by French novel-
ist Henri Charrière and produced as a motion picture in 1973 starring actors Dustin 
Hoffman and the late Steve McQueen, it told the story of two convicts confi ned to 
camps in French penal colonies. One of the camps was Devil’s Island, a patch of 
rock less than a mile in circumference some 10 miles off the coast of French Guiana. 
Most striking were the severe disciplinary procedures for escape attempts and other 
rule violations: slow starvation; confi nement for years at a time in small, dark, 
vermin-infested cells; or even a short interlude with what Frenchmen called “the 
widow-maker”—the infamous guillotine. 49  
    Many may think of such practices as utterly foreign to American soil, or at 
least far removed in time from contemporary standards. But only a few decades 
ago, long after the French penal colonies were abolished during World War II, 
discipline at least as barbaric as that practiced on Devil’s Island could be seen in 
the heartland of America. 

 How do you like that? The next thing 
you know they’re going to demand the 
right to keep women in their cells, shoot 
drugs, and take weekend vacation trips 
to the south of France. 

 —idaho state penitentiary 

official in 1988, after an 

inmate uprising resulting 

from prisoners´ refusal to 

let guards confiscate their 

homemade liquor 
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Devil ’s Island is considerably smaller than what was shown in the Hollywood production 
of Papillon.
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  The Arkansas Prison Scandal  

 Arkansas has the best prison system in the United States.  

  — knox   nelson , arkansas state senator, february 8, 1967     

 Ninety-fi ve percent of the complaints of convicts are lies. . . . I don’t believe none of that stuff. 

   — lloyd   sadler , arkansas state representative, january 17, 1967    

 In 1966, Winthrop Rockefeller, grandson of industrialist and philanthropist John D. 
Rockefeller, was elected governor of Arkansas. As a candidate, he had pledged to 
eliminate corruption in state government and to hire a professional penologist to 
reform the state prison system. The following year, the late Thomas O. Murton, a 
professor of criminology from Southern Illinois University, was put in charge of the 
Arkansas prisons. (Murton was the real “Warden Brubaker,” portrayed by Robert 
Redford in the 1980 fi lm  Brubaker. ) 
    What Murton found was a prison system that had been operating on fear for 
more than a century. 50  The traditional methods of instilling inmate compliance 
included beatings, needles under the fi ngernails, starvation, and fl oggings with the 
“hide,” a leather strap fi ve inches wide and fi ve feet long. As recently as 1968, cus-
todial offi cers at Tucker Prison Farm used a contraption known as the “Tucker 
telephone” to punish inmates and extract information:  

 The telephone, designed by prison superintendent Jim Bruton, consisted of an electric 
generator taken from a crank-type telephone and wired in sequence with two dry-cell 
batteries. An undressed inmate was strapped to the treatment table at Tucker Hospital 
while electrodes were attached to his big toe and to his penis. The crank was then turned, 
sending an electrical charge into his body. In “long distance calls” several charges were 
infl icted—of a duration designed to stop just short of the inmate’s fainting. Sometimes 
the “telephone” operator’s skill was defective, and the sustained current not only caused 
the inmate to lose consciousness but resulted in irreparable damage to his testicles. Some 
men were literally driven out of their minds. 51   

        For more than 50 years, many boasted that the Arkansas prison system was a 
symbol of effi ciency, for no state appropriations were needed to support the convicts. 
But Murton found that this was so only because of the exploitation of inmate labor. 
Moreover, control of inmates, work assignments, promotion, food rations, bed assign-
ments, visiting privileges, commissary privileges, laundry and clothing procedures, and 
the very survival of the inmate had been delegated to a few powerful convicts, who 
operated the prison. To make such a system operable, these “trusties” had been granted 
many privileges, including freedom to sell liquor and narcotics, gamble and loan money, 
live in squatter shacks outside the prison and spend nights with female companions, 

famous criminals
Timothy Leary
The saga of Timothy Leary began at Harvard 

University in the early 1960s when he began 

experimenting with LSD—on himself, and 

with colleagues, students, artists, writers, 

the clergy, and volunteer prisoners. Although 

his adventures with LSD had earned his dis-
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about the wonders of LSD had been heard. 
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Arkansas State Penitentiary in 1968.
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and profi t from illegal traffi cking in prison produce. Thus, there were no traditional 
custodial offi cers. Rather, the institutions were run by a powerful structure of convict 
guards who used bribery and torture to maintain the status quo and profi t from inmate 
slavery. In Arkansas’ Cummins Prison Farm, it was alleged that inmates had been 
routinely murdered as punishment for disciplinary infractions and then buried in a 
remote cow pasture. The number of these killings was estimated at more than 100. 52  
    The barbaric conditions in the Arkansas prisons came to national attention in 
January 1968 as a result of Murton’s discoveries and efforts at reform. However, 
fearing that Murton was damaging the image of Arkansas, on March 2, 1968, Gov-
ernor Rockefeller fi red him and placed him under house arrest. At a press conference 
the following day the governor simply explained that Murton had been a “poor 
prison administrator.” 
    In the years following Murton’s departure, the Arkansas prisons were in constant 
turmoil. On several occasions, inmates protesting prison conditions were shot at by 
prison offi cials. 53  Explanations for the continuing diffi culties focused on racial con-
fl icts and efforts at integration. 
    When the courts fi nally listened to the Arkansas prisoners, the savage discipline 
and inhumane conditions were more fully acknowledged. In 1970, in    Holt   v.   Sarver    ,  54  
a federal court declared the entire Arkansas prison system to be in violation of the 
Eighth Amendment ban on cruel and unusual punishment. In the written opinion, 
the court stated:  

 For the ordinary convict a sentence to the Arkansas Penitentiary today amounts to a 
banishment from civilized society to a dark and evil world completely alien to the free 
world, a world that is administered by criminals under unwritten rules and customs 
completely foreign to free world culture. 
  After long and careful consideration the Court has come to the conclusion that the 
Fourteenth Amendment prohibits confi nement under the conditions that have been 
described and that the Arkansas penitentiary system as it exists today, particularly at 
Cummins, is unconstitutional. 
  Such confi nement is inherently dangerous. A convict, however cooperative and inof-
fensive he may be, has no assurance whatever that he will not be killed, seriously injured, or 
sexually abused. Under the present system the state cannot protect him. Apart from physical 
danger, confi nement in the penitentiary involves living under degrading and disgusting con-
ditions. This Court has no patience with those who still say, even when they ought to know 
better, that to change those conditions will convert the prison into a country club. 
  The peril and degradation to which Arkan-
sas convicts are subjected daily are aggravated by 
the fact that the treatment which a convict may 
expect to receive depends not at all upon the 
gravity of his offense or the length of his term. 
In point of fact, a man sentenced to life impris-
onment for fi rst-degree murder and who has a 
long criminal record may expect to fare better 
than a country boy with no serious record who 
is sentenced to two years for stealing a pig. 
  It is one thing for the State to send a man 
to the penitentiary as a punishment for crime. It 
is another thing for the State to delegate the 
governance of him to other convicts and to do 
nothing meaningful for his safety, well-being, 
and possible rehabilitation. It is one thing for the 
State not to pay a convict for his labor; it is 
something else to subject him to a situation in 
which he has to sell his blood to obtain money 
to pay for his own safety, or for adequate food, 
or for access to needed medical attention. 
  However constitutionally tolerable the 
Arkansas system may have been in former years, 
it simply will not do today as the twentieth cen-
tury goes into its eighth decade.  

In many parts of the world, the 
machinery of justice operates quite 
differently than in the United States. 
Although virtually all systems have 
police, courts, and corrections, they may 
be governed by different laws, traditions, 
and procedures. Practices associated with 
police interrogation may not necessarily 
follow the same policies and strictures 
seen in the United States; the rights of 
the accused, the rules of evidence, and 
criminal procedure laws may vary widely 
from those promulgated by our Bill of 
Rights and the U.S. Supreme Court; the 
conditions of confi nement in many 
nations are not unlike those common in 
U.S. prisons, while in others jail and 
prison systems have changed little since 
medieval times. This photo shows the 
entrance to the maximum security “hole” 
in the only prison on the Caribbean 
island of Antigua. (Photo courtesy of 
Marcus Day.)
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   Solitary Confi nement 

 Solitary confi nement is variously referred to as “isolation” or “segregation” in “the 
hole” or in a “strip cell.” It is the total separation of an inmate from the general 
prison population in a small, uncomfortable cell, combined with the revocation of 
all privileges and constitutional rights, and often with a restricted diet or other 
physical abuse. Placement in “solitary” generally occurs as punishment for serious 
violations of prison regulations, such as escape attempts, forced sexual advances, 
assaulting correctional offi cers or other inmates, or being excessively troublesome. 
    The use of solitary confi nement in the United States is as old as the nation’s 
prison system, and its application is acknowledged in many state statutes. For exam-
ple, Title 41 of the current  Tennessee Code  states:  

 If any convict neglects or refuses to perform the labor assigned him, or willfully injures 
any of the materials, implements, or tools, or engages in conversation with any other 
convict, or in any other manner violates any of the regulations of the penitentiary, he 
may be punished by solitary confi nement for a period not exceeding thirty (30) days for 
each offense, at the discretion of the warden, or person acting in his place. 55   

    As with other aspects of prisoners’ rights, before the 1960s the courts main-
tained their hands-off doctrine with respect to inmate complaints concerning iso-
lated confi nement. Over the past three decades, however, numerous actions con-
cerning the practice have been brought to the courts by both state and federal 
inmates. Some suits have argued that the very practice of solitary confi nement is 
unconstitutional. The federal courts, however, have fl atly rejected this contention. 
In  Sostre  v.  McGinnis,  56  for example, circuit judge Irving R. Kaufman remarked: 
“For a federal court . . . to place a punishment beyond the power of the state to 
impose on an inmate is a drastic interference with the state’s free political and 
administrative processes.” 
    Despite their unwillingness to ban solitary confi nement on constitutional 
grounds, the courts have taken a stand on how it can be imposed and administered. 
Using standards established by the Supreme Court for interpreting what constitutes 

As the rights of smokers versus nonsmokers are debated and legislated in the wider 
community, so too are they argued in prison settings. Calls for smoke-free workplaces 
and other environments are an outgrowth of the growing body of evidence 
documenting the harmful effects of both secondhand and sidestream tobacco smoke, 
particularly the 1986 Report of the Surgeon General. By 2008, most state prison 
systems were either smoke-free or had partial smoking bans. This has led to the 
emergence of an active black market for cigarettes in many institutions. In California 
prisons, a fresh pack of cigarettes can fetch as much as $125.
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cruel and unusual punishment, 57  the federal courts have examined the duration of 
an inmate’s confi nement, the physical conditions of the cell, the hygienic conditions 
of the inmate, the exercise allowed, the diet provided, and the nature of the infrac-
tion that resulted in punitive isolation. 
    The courts have been reluctant, however, to establish rigid criteria for deciding 
on the constitutionality of solitary confi nement. In  Jordan  v.  Fitzharris,  58  for exam-
ple, the “strip cells” in California’s Soledad Prison were deemed “cruel and unusual” 
because of their poor sanitary conditions. In contrast, in  Bauer  v.  Sielaff,  59  because 
the inmate was not denied the minimum necessities of food, water, sleep, exercise, 
toilet facilities, and human contact, the Federal Court of the Eastern District of 
Pennsylvania held that depriving an inmate of a comb, pillow, toothbrush, and 
toothpaste for 7 to 10 days in a cell with continuous lights, a few mice and roaches, 
and no reading material was not unconstitutional. Moreover, although the stereo-
typical solitary confi nement meal of “bread and water” has been disapproved of by 
the courts, 60  it has been deemed satisfactory when supplemented by a full meal 
every third day. 61  

   The Lash 

 Whipping (or fl ogging) has been a common sanction in most Western cultures. 
In the United States it was used as a punishment for crimes and for preserving 
discipline in domestic, military, and academic environments. Curiously, although 
whipping has been viewed by most as uncivilized brutality, it was not abolished 
until quite recently. In Delaware, for example, whipping was a constitutionally 
permissible punishment for specifi ed crimes from the seventeenth through the 
twentieth centuries. 62  
    The end of whipping as an offi cial means of enforcing prison rules and regu-
lations evolved from an Arkansas case,    Jackson   v.   Bishop    ,  63  which was decided by a 
federal circuit court in 1968. In the Arkansas prison system, whipping was the 
primary disciplinary measure. Facilities for separation and solitary confi nement 
were limited, and inmates had few privileges that could be withheld as punish-
ment. Prison regulations, moreover, allowed whipping for such infractions as sex-
ual contacts between inmates, agitation, insubordination, making or concealing 
weapons, participating in or inciting a riot, and refusing to work when medically 
able to do so. Using the criteria of “broad and idealistic concepts of dignity, civi-
lized standards, humanity, and decency,” the court declared whipping to be a vio-
lation of the Eighth Amendment ban on cruel and unusual punishment, for the 
following reasons:  

  1.   We are not convinced that any rule or regulation as to the use of the strap, however 
seriously or sincerely conceived and drawn, will successfully prevent abuse. . . .  

  2.   Rules in this area often seem to go unobserved. . . .  

  3.   Regulations are easily circumvented. . . .  

  4.   Corporal punishment is easily subject to abuse in the hands of the sadistic and 
the unscrupulous.  

  5.   Where power to punish is granted to persons in lower levels of administrative 
authority, there is an inherent and natural diffi culty in enforcing the limitations 
of that power.  

  6.   There can be no argument that excessive whipping or an inappropriate manner 
of whipping or too great frequency of whipping or the use of studded or over-
long straps all constitute cruel and unusual punishment. But if whipping were 
to be authorized, how does one, or any court, ascertain the point that would 
distinguish the permissible from that which is cruel and unusual?  

  7.   Corporal punishment generates hate toward the keepers who punish and toward 
the system that permits it. It is degrading to the punisher and to the punished 
alike. It frustrates correctional and rehabilitative goals. . . .  
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  8.   Whipping creates other penological problems and makes adjustment to society 
more diffi cult.  

  9.   Public opinion is obviously adverse. Counsel concedes that only two states will 
permit the use of the strap.   

    For a discussion of prison “hitching posts,” see  Exhibit 16.2 . 

   Prison Disciplinary Proceedings 

 Throughout the history of corrections, disciplinary actions against prison inmates 
have often been arbitrary administrative operations controlled solely by wardens, 
their deputies, or other custodial personnel. Without a formal hearing, and at the 
discretion of an institutional offi cer, inmates could be placed in solitary confi nement, 
lose some or all of their privileges, or be deprived of good-time credits. Even in 
correctional settings in which disciplinary hearing committees were convened to 
review serious infractions of prison regulations, decisions could be made entirely on 
the basis of a custodial offi cer’s testimony. Evidence was generally not required, 
prisoners were rarely permitted to speak in their own behalf, and the rules of due 
process were typically ignored. When the prisoners’ rights movement fi rst brought 
these practices to the attention of the federal courts during the 1960s, the due pro-
cess clauses of the Fifth and Fourteenth Amendments were applied sparingly and 
only in specifi c circumstances. The position of the courts seemed to be that due 
process should prevent only “capricious” or “arbitrary” actions by prison administra-
tors. In the 1966 case of  Landman  v.  Peyton,  64  for example, a federal appeals judge 
made the following statement:  

 Where the lack of effective supervisory procedures exposes men to the capricious imposition 
of added punishment, due process and Eighth Amendment questions inevitably arise.  

EXHIBIT 16.2 historical perspecti ves on criminal justice
Hope v. Pelzer and the Prison “Hitching Post”

On two separate occasions in 1995, Larry Hope, an inmate within the 

Alabama prison system, was handcuffed to a “hitching post” for dis-

ruptive behavior. The fi rst incident resulted from his arguing with a 

fellow inmate while they were working on a chain gang. Both men 

were handcuffed to the hitching post, but Hope was released two 

hours later when a correctional offi cer determined that he had not 

caused the incident. The second incident, about one month later, be-

gan when Hope did not move quickly enough when the bus he was 

riding arrived at the chain gang’s worksite.

 Vulgar remarks were exchanged between Hope and a guard, and 

the situation escalated to a wrestling match. Four other guards inter-

vened, leading to Hope’s being subdued, handcuffed, put in leg irons, 

and transported back to the prison where he was ordered to take off 

his shirt, and thus remain exposed to the sun for seven hours while 

handcuffed to the hitching post. While shackled to the post, he was 

offered water only once or twice, was not given any bathroom breaks, 

and was taunted by a guard about his thirst. Hope sued three correc-

tional offi cers who either had ordered that he be handcuffed to the 

post or had physically restrained him to the hitching post.

 The issue that the Supreme Court faced was whether the offi cers 

were entitled to qualifi ed immunity, which shields public offi cials from 

liability for civil damages if their actions did not clearly violate “estab-

lished statutory or Constitutional rights of which a reasonable person 

would have known.” The fi rst step was to determine whether or not 

use of the hitching post was, in fact, a violation of the Eighth Amend-

ment. The court determined that “as the facts are alleged by Hope, 

the Eighth Amendment violation is obvious.” In addition, the court 

decided to rule against immunity for the offi cers. The decision was 

supported by several factors including that at the time of the inci-

dents, federal appeals courts decided that handcuffi ng inmates to 

fences or in their cells for long periods of time was in violation of the 

Eighth Amendment, and that the court of appeals that covered Ala-

bama had warned prisons against denying any inmate drinking water 

as a form of punishment. In addition, the Alabama Department of 

Corrections had also come up with regulations regarding the use of 

the hitching post, including details about drinking water and bath-

room breaks. In this case, those rules were not followed by the cor-

rectional offi cers, therefore leading to the decision that they were not 

entitled to qualifi ed immunity.

Source: Craig Fischer, “Use of Prison ‘Hitching Post’ Ruled a Constitutional Violation,” 
Corrections Journal 5, 24 (2002): 1–2.
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    During the 1970s, however, the courts began to focus on the specifi c procedures 
used in prison disciplinary proceedings, seeking to resolve the wider issue of due 
process requirements. The principal case was    Wolff   v.   McDonnell    ,  65  decided by the 
U.S. Supreme Court in 1974. The Court held as follows:  

  1.   An inmate must be given advance written notice of the charges at least 24 hours 
prior to his or her appearance before the prison hearing committee.  

  2.   There must be a written statement by the fact fi nders as to the evidence and 
the reasons for the disciplinary action.  

  3.   The prisoner should be allowed to call witnesses and present documentary evi-
dence, provided that such actions would cause no undue hazards to institutional 
safety or correctional goals.  

  4.   The inmate must be permitted representation by a counsel substitute (a fellow 
inmate or staff member) when the prisoner is illiterate or when the complexity 
of the case goes beyond the capabilities of the person being charged.  

  5.   The hearing committee must be impartial (suggesting that those involved in 
any of the events leading up to the hearing—such as the charging or investigat-
ing parties—may not serve as members of the committee).   

    In establishing these requirements, the Court made it clear that neither retained 
or appointed counsel nor the right to confrontation and cross-examination were 
constitutionally required. The decision stressed some additional points. First, the 
ruling did not apply retroactively. Second, in writing the Court’s opinion, Justice 
White emphasized that the limitations on due process imposed by the decision were 
“not graven in stone”; future changes in circumstances could require further “consid-
eration and refl ection” by the Court. Third, the due process requirements set forth 
in the decision applied only to proceedings that could result in solitary confi nement 
and the loss of good-time credits. Left unresolved, however, were the procedures to 
be followed if other penalties were to be imposed.  
     In recent years, the Supreme Court has not gone much beyond  Wolff  in pro-
tecting inmates’ rights in prison disciplinary proceedings. A case in point is  Super-
intendent, Massachusetts Correctional Institute at Walpole  v.  Hill,  66  decided in 1985. 
As noted earlier, Wolff set forth certain safeguards that must be provided when a 
disciplinary hearing may result in the loss of good-time credits, but that ruling did 
not require either judicial review or a specifi c level of evidence to support a disci-
plinary board’s decision. The matter of evidence was addressed in  Hill,  and here 
the Court ruled that only “some evidence” was necessary. In the  Hill  case, the 
evidence consisted of a correctional offi cer’s report that he had heard a commotion, 
discovered an inmate who had apparently been assaulted, observed three other 
inmates (including those in this case) fl eeing down an enclosed walkway, and 
noticed no other inmates in the area. In delivering the Court’s opinion, Justice 
Sandra Day O’Connor emphasized that although the evidence presented in the 
disciplinary proceeding was “meager,” it was suffi cient to meet due process require-
ments. Specifi cally, she added the following broad guideline: “The relevant question 
is whether there is  any  evidence in the record that could support the conclusion 
reached by the disciplinary board.”     

 The Conditions of Incarceration  
 The Arkansas prison scandal of 1968 pointed to many problems within that state’s 
correctional system. Not only were there corruption and brutality, but as the Court 
noted, there was also confi nement under degrading and disgusting conditions. 
Although Arkansas during the 1960s may have been unusual in sanctioning the 
administration of prisons by convicts under a system of unwritten rules, its general 
prison conditions were not unique. Similar problems of overcrowding and extreme 
physical danger were commonplace throughout the nation. 
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    In general, the courts have held that most aspects of prison life are dictated 
by the needs of security and discipline, thus giving custodial authorities wide 
discretion in the regulation of inmate life. At the same time, however, the federal 
courts have monitored some conditions of confi nement, taking the position that 
while offenders are sent to prison for punishment, prison should not impose extra 
punishments of a barbaric and uncivilized nature. For example, prison overcrowding 

Overcrowding in a San Diego jail.

A crowded dormitory in Alabama’s Tutwiler Women’s Prison.
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itself has not been declared unconstitutional. Yet, as was pointed out in  Costello  
v.  Wainwright  in 1975, 67  overcrowding can be a factor, when combined with other 
conditions, in declaring the circumstances of incarceration to be in violation of 
the Constitution. Thus, the federal courts have indicated that it is their duty to 
protect inmates from conditions of confi nement that serve to add punitive mea-
sures to those already meted out by a sentencing court. The courts have also ruled, 
as in the 1974 case of  People  v.  Lovercamp,  68  that the situations and circumstances 
some inmates face inside prison walls may serve as a defense for the crime of 
escape (see  Exhibit 16.3 ). 

  The Texas Prison Lawsuit 

 The Texas prison lawsuit, which was in the courts for more than a decade, refl ects 
the kaleidoscope of conditions of confi nement and attempts at prison reform that 
continue to be issues in other jurisdictions even today. At the close of 1980, the 
penitentiary system in Texas was the largest in the nation, with some 30,000 

EXHIBIT 16.3 Victims & Justice

The Defense of Necessity and the Right to Escape from Prison

Rather early in the legal history of the offense of prison escape, it 

became clear that all departures from lawful custody were not neces-

sarily escapes. Over two and a half centuries ago it was written that 

if a prison caught fi re and an inmate departed to save his life, then the 

necessity to save his life “excuseth the felony.”* Yet despite this pre-

Revolutionary War holding, the courts traditionally have not favored 

the defense of necessity in escape cases. The principal justifi cation 

for this hostility has been the frequently expressed fear that the avail-

ability of the defense might lead to an increase in prison escapes. This 

consideration has some courts holding that even the most intolerable 

of prison conditions will never justify an escape.† In People v. Lover-

camp, however, decided by the California court of appeals in 1974, 

the conditions under which the defense of escape might be used 

were established.

 In Lovercamp, two women inmates had escaped from the Califor-

nia Rehabilitation Center and were promptly captured in a hayfi eld just 

a few yards away. They had been in the institution just a few months 

and during that time they had been threatened by a group of lesbian 

inmates who told them that they were to perform certain lesbian 

acts—the exact expression was “fuck or fi ght.” They complained to 

prison authorities on several occasions, but nothing was done. On the 

day of the escape, 10 or 15 of the lesbian inmates approached them 

and again offered the alternative—”fuck or fi ght.” A fi ght ensued, and 

the two women were told that they would see the group again. Fear-

ing for their lives, on the basis of what had occurred and the threats 

that had been made, along with the fact that the prison offi cials had 

not done anything for their protection, the two women felt that they 

had no choice but to leave the institution to save themselves.

 In considering these facts, the court ruled as follows:

We conclude that the defense of necessity to an escape charge is a viable de-

fense. However, before Lovercamp becomes a household word in prison circles 

and we are exposed to the spectacle of hordes of prisoners leaping over the walls 

screaming “rape,” we hasten to add that the defense of necessity to an escape 

charge is extremely limited in its application. . . . We hold that the proper rule is 

that a limited defense of necessity is available if the following conditions exist:

[1] the prisoner is faced with a specifi c threat of death, forcible sexual at-

tack, or substantial bodily injury in the immediate future;

[2] there is no time for a complaint to the authorities or there exists a his-

tory of futile complaints which make any result from such complaints illusory;

[3] there is no time or opportunity to resort to the courts;

[4] there is no evidence of force or violence used towards prison personnel 

or other “innocent” persons in the escape; and

[5] the prisoner immediately reports to the proper authorities when he has 

attained a position of safety from the immediate threat.

 In subsequent cases, although the courts have agreed that the 

Lovercamp criteria are generally relevant to the defense of necessity in 

escape cases, they have disagreed on the role that the criteria should 

play. As a result, three approaches have emerged.* Under the most 

restrictive approach, the jury is not permitted to consider the evidence 

offered in support of the defense if any one of the Lovercamp criteria 

has not been met. The second approach, that taken by the Lovercamp 

court, requires that all fi ve criteria be met before illegal conduct will be 

excused but allows the jury, rather than the judge, to make this deter-

mination. The third approach treats the Lovercamp criteria only as 

factors to be considered by the jury in assessing the credibility of the 

evidence offered to establish the defense. As such, under this third 

approach all of the Lovercamp criteria need not be met.

*Case Comment, “Intent, Duress, and Necessity in Escape Cases,” Georgetown Law 

Journal 68 (1979): 249–266.

*1 Hale P.C. 611 (1736).
†Comment, “From Duress to Intent: Shifting the Burden in Prison Escape Prosecutions,” 
University of Pennsylvania Law Review 127 (1979): 1142–1173.
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inmates.  *   All 19 Texas prisons were maximum-security institutions, designed to 
foster rigid discipline and inhibit escape. Overcrowding was a major problem. With 
only 14,000 cells for its tens of thousands of inmates, the system was operating at 
230 percent of capacity. That represented a doubling of the prison population since 
1974. The reasons for this overcrowding were numerous. In Texas, long sentences 
had always been the rule. As of 1980, almost 10 percent of the inmates were serv-
ing life sentences; an additional 45 percent had terms of 10 years or more. Since 
1977, the Texas legislature has passed several laws ordering mandatory sentences 
for a variety of offenses and requiring inmates convicted of certain crimes to serve 
at least one-third of their term before becoming eligible for parole.  
     Overcrowding was not the only problem in the Texas prison system; there was 
also violence. During 1981, 11 prisoners were murdered by fellow inmates, and 
during one seven-day period, more than 70 inmates and correctional offi cers were 
injured in a series of confrontations. Two factors contributing to this violence were 
understaffi ng and the use of prisoners as building tenders, as turnkeys, as counters, 
and in supervisory roles. A Texas statute specifi cally prohibited the use of inmates 
in such administrative and supervisory capacities, but it was generally ignored by 
institutional offi cials. Ironically, for a long time these inmate supervisors were 
 permitted to carry weapons —weapons that would have been denied them outside 
the prison walls. 69   
     In June 1972,    Ruiz   v.   Estelle    was instituted as a class action suit in behalf of all 
past, present, and future Texas Department of Corrections (TDC) inmates. 70  After 
many years of discovery efforts, a trial fi nally began on October 2, 1978. At its conclu-
sion, the court had heard 349 witnesses and received 1,565 exhibits into evidence. The 
case involved issues of overcrowding, inmate security, and numerous prison services. 
Presiding over the case was federal judge William Wayne Justice. 
    In 1980, Judge Justice declared the Texas prison system to be unconstitutional. 
The court ordered the addition of new facilities to alleviate overcrowding; the abo-
lition of arrangements that placed some prisoners in charge of others; the placement 
of any new prisons near urban areas with populations of 200,000; changes in the 
staff-to-inmate ratio; limits on inmate populations; adherence to the due process 
rights guaranteed by  Wolff;  and improved medical, educational, occupational, and 
mental health services. The judge made the following statement:  

   It is impossible for a written opinion to convey the pernicious conditions and the pain 
and degradation which ordinary inmates suffer within TDC prison walls—the gruesome 
experiences of youthful fi rst offenders forcibly raped; the cruel and justifi able fears of 

 If you’re not safe in prison from armed 
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1980   
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A cellblock in Huntsville, Texas.

*By 2008, Texas still ranked fi rst, with 174,308 inmates. California was the second largest, with 171,444 
inmates.
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inmates, wondering when they will be called upon to defend the next violent assault; the 
sheer misery, the discomfort, the wholesale loss of privacy for prisoners housed with one, 
two, or three others in a forty-fi ve square foot cell or suffocatingly packed together in a 
crowded dormitory; the physical suffering and wretched psychological stress which must 
be endured by those sick or injured who cannot obtain adequate medical care; the sense 
of abject helplessness felt by inmates arbitrarily sent to solitary confi nement or admin-
istrative segregation without proper opportunity to defend themselves or to argue their 
causes; the bitter frustration of inmates prevented from petitioning the courts and other 
governmental authorities for relief from perceived injustices. 
  For those who are incarcerated within the parameters of TDC, these conditions and 
experiences form the content and essence of daily existence.  

        Despite the ruling in  Ruiz,  many Texas offi cials maintained that their prison 
system was the best in the nation, and the Texas Department of Corrections appealed 
to the U.S. court of appeals on the ground that the reforms ordered by Judge Justice 
were beyond the jurisdiction of his court and should not be required. In 1982, the 
court of appeals upheld the lower-court order, 71  but the reforms were not immedi-
ately forthcoming. By 1983, conditions in the Texas system had become worse, and 
there were allegations of corruption, graft, and mismanagement. 
    By the 1990s, however, some dramatic changes had become evident in the Texas 
system. At the end of 1992, Judge Justice approved a settlement between the state 
and its inmates. As part of the settlement, Texas offi cials agreed to monitor inmate 
population levels and take steps to relieve overcrowding by building more prisons and 
increasing capacity in others. 72  Texas also implemented the Treatment Alternatives to 
Incarceration Program (TAIP), the Substance Abuse Felony Punishment System 
(SAFP), and in-prison therapeutic communities. In the TAIP, offenders from the six 
largest counties are tested for substance abuse and referred to appropriate treatment 
programs. Under the SAFP system, nonviolent offenders with abuse histories are 
given indeterminate sentences and substance abuse treatment for 6 to 12 months. In 
addition, in-prison therapeutic communities were established for thousands of inmates 
interested in receiving treatment for substance abuse problems. 73    

 The New Mexico Inmate Massacre  

 The vilest deeds, like prison weeds 
 Bloom well in prison air. 
 It is only what is good in man 
 That wastes and withers there. 

   — oscar   wilde      

 The Attica riot of 1971 was the bloodiest 1-day encounter between Americans since 
the Civil War. But on February 1, 1980, New Mexico State Penitentiary was the 
scene of the most gruesome prison riot in U.S. history. Nearly a thousand inmates 
seized the institution, taking 15 correctional offi cers as hostages. Prisoners threat-
ened to kill all the captives if state offi cials refused to meet their demands for 
improved conditions. 74  
    The New Mexico institution, built in 1957 for 850 convicts, had been hous-
ing almost 1,200. A 1977 lawsuit by inmates described the prison as unsanitary 
and lacking medical facilities, and an investigation in 1979 found that the facility 
was dangerously understaffed and the correctional offi cers were poorly trained. 
When the riot broke out, only 18 correctional offi cers were on duty. Inmates 
looted the prison hospital for drugs and set fi res that gutted all fi ve cell blocks. 
They had essentially two demands: relief of overcrowded conditions and an end 
to harassment by offi cers. The prison was quickly retaken by police and the 
National Guard, but not before many inmates had died from drug overdoses, 
burns, and smoke inhalation. 
    The New Mexico incident was not just another prison riot. It was unmatched 
in savagery in terms of the nature of inmate violence. Investigators found that during 
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the riot, a seven-man inmate execution squad had been formed to take revenge on 
convict informers. One prisoner was beheaded; another was found with a metal rod 
driven through his head; several had their arms and legs cut off or their eyes gouged 
out; and still others were charred by blowtorches or beaten beyond recognition. 75  In 
all, 33 prisoners were brutally murdered. 
    In the wake of the New Mexico holocaust, numerous reforms were proposed, 
but one commentator refl ected as follows:  

   Perhaps a disaster such as this can open the windows and allow fresh thinking to enter. 
But many are not optimistic. Little was learned from Attica. It is hoped more may be 
learned from Santa Fe. 76     

 Future Prospects  

  Despite court intervention and plans for change, throughout the 1990s and into the 
twenty-fi rst century conditions in many prisons have remained unconstitutional and 
in a constant state of chaos. 77  In the aftermath of the 1971 riot at Attica Correctional 
Facility, a number of reforms were proposed and implemented. But as the years 
passed, conditions there began to deteriorate again. By the early 1980s, Attica had 
become overcrowded; it had absorbed inmates from two state hospitals for the crim-
inally insane; most of the inmates were violent offenders; and the number of assaults 
on correctional offi cers was increasing steadily. In September 1981, just a few days 
before the 10th anniversary of the riot, one offi cer who had been on duty during 
the 1971 rebellion commented that tensions in Attica once again were reaching the 
boiling point. “We have all the ingredients for a disaster here,” he remarked. Another 
offi cer said, “This place could go right now.” 78  Throughout the 1990s, the same 
comments were being heard, not only at Attica but elsewhere as well. While Attica 
has not exploded again, like other correctional institutions it has undergone a series 
of what might be called “prison riots in slow motion.”  
     Since 2000, there have been scores of prison disturbances every year in federal 
and state penitentiaries throughout the nation. At the same time, a number of 
institutions have experienced lengthy    lockdowns    ,  situations in which inmates are 
confi ned to their cells around the clock—denied exercise, work, recreation, and 
visits. Lockdown status typically results from inmate violence and is intended to 
separate prisoners in an effort to prevent further violence. 

 There are so many ways that trouble 
can start—violence over money, drugs, 
property, territorial rights, and turf, 
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 It’s all going to fall on us real soon. 
A real bloodbath. I think about it every 
day. And I have nightmares about it 
every night. 

 —custodial officer, 

attica correctional facility 
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    The reasons for the numerous riots and other disturbances are twofold. First, 
prisons in almost half the states have been found unfi t by the federal courts. The 
deplorable conditions of confi nement—combined with the very  fact  of confi ne-
ment—produces anger, frustration, and emotions that are diffi cult to control. Sec-
ondly, penitentiaries are very dangerous places. Prisoners assault and kill one another. 
There is sexual assault and racial unrest. The strong prey upon the weak, and rival-
ries and jealousies are common. Seeking protection and status, many inmates join 
gangs. But the very presence of gangs within prison walls means additional violence 
resulting from struggles over power, turf, and contraband. 

     Reform versus Law and Order  

 While the 1960s ushered in the era of prisoners’ rights and the 1970s witnessed 
agitation for prison reform, in the 1980s and 1990s calls for “law and order” brought 
into focus a dilemma that had been evolving for decades. Initially, civil libertarians 
had agitated for the rights of prison inmates. The federal courts responded by casting 
aside the “hands-off ” doctrine and strengthening the mechanisms available to inmates 
in their attempts to fi le lawsuits against their keepers. Prisoners were no longer the 
complete slaves of the state, and they slowly won signifi cant victories with respect to 
legal and medical services, religious expression, access to the media, and their general 
treatment inside penitentiary walls. Moreover, the courts began to take a more bal-
anced look at the conditions of incarceration. The result was that correctional systems 
in most jurisdictions were declared unconstitutional and ordered to reform. 
    At the same time, however, a slow erosion of the rights of the accused, combined 
with calls for strict and certain punishment of criminal offenders, led to an unprece-
dented escalation in the growth of prison populations. The ultimate consequence was 
a corrections system that, while in the throes of reform, was still deteriorating rapidly. 
    Added to this state of affairs were indications of a trend aimed at limiting the 
rights of prisoners. In 1979, in  Bell  v.  Wolfi sh,  79  the Supreme Court upheld the 
constitutionality of “double bunking,” broad room search powers, frequent body cav-
ity searches, and other restrictions imposed on federal pretrial detainees, on the 
ground that such restrictions are rational responses to legitimate security concerns. 
Writing for the majority, Justice Rehnquist commented that he did not see “some 
sort of one man, one cell principle lurking in the Due Process Clause of the Fifth 
Amendment.” The Court upheld the double bunking, in part, on the ground that 
pretrial detainees rarely remain incarcerated for more than 60 days. 
    Then there was    Rhodes   v.   Chapman    ,  80  which was decided by the Supreme Court 
in 1981. The suit was fi led in 1975 by Kelly Chapman, an armed robber being held 
at the Southern Ohio Correctional Facility in Lucasville. Chapman argued that the 
one-man cell he shared with another prisoner gave him only 32 square feet of per-
sonal living space, an area about four feet wide and eight feet long. That was less, 
he contended, than Ohio law required for fi ve-week-old calves in feed lots. The 
district court agreed that double celling violated the Eighth Amendment, and 
ordered Lucasville to reduce its inmate population. Governor James Rhodes of Ohio 
fi led an appeal for the state, but the lower court’s decision was affi rmed by the U.S. 
court of appeals.  
     In an eight-to-one decision, the U.S. Supreme Court reversed the lower 
court’s ruling, holding that the double celling was  not  unconstitutional at the 
Ohio prison. The Court was claiming not that double celling was itself constitu-
tional but, rather, that given the nature of other services and conditions at the 
institution, the cell overcrowding was neither “cruel or unusual” nor the cause of 
physical or mental injury. Thus, as Justice Brennan pointed out, the Court had 
used the “totality of circumstances” test and found the double celling to be con-
stitutional.  Rhodes  v.  Chapman  has resulted in a reduction—but not a drastic 
reduction—in the number of cases in which prisoners successfully challenge over-
crowding on Eighth Amendment grounds. 
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    In 1984, in    Hudson   v.   Palmer    ,  81  the Supreme Court made clear that prison 
inmates have few, if any, privacy rights. On September 16, 1981, Ted S. Hudson, 
an offi cer at the Bland Correctional Center at Bland, Virginia, along with a fellow 
offi cer, conducted a shakedown search of inmate Russel Palmer’s prison locker and 
cell. Looking for contraband, the offi cers discovered a ripped pillowcase in a trash 
can near Palmer’s cell bunk. Palmer was charged with destroying state property and 
ordered to reimburse the state for the material destroyed. 
    In petitioning the U.S. district court, Palmer asserted that Hudson had inten-
tionally destroyed letters from his wife, pictures of his children, legal papers, and 
other noncontraband items. He also claimed that the search of his cell and the 
destruction of the noncontraband items were violations of his Fourth Amendment 
rights. The Supreme Court ruled that a prisoner has no reasonable expectation of 
privacy in his prison cell entitling him to the protection of the Fourth Amendment 
against unreasonable searches. The Court noted that it would be impossible to 
accomplish the prison objectives of preventing the importation of weapons, drugs, 
and other contraband if inmates retained a right of privacy in their cells. Imprison-
ment, the Court emphasized, carries with it the loss of many rights as necessary to 
meet the institutional needs and objectives of prison facilities, particularly internal 
security and safety. Moreover, the Court held that since the state of Virginia provided 
an adequate mechanism through which Palmer could bring suit for any losses he 
suffered from the destruction of his personal property, he was not entitled to bring 
a civil rights suit against Hudson in federal court. 
        The erosion of the rights of prisoners continued through the 1990s. A key case 
was    Wilson   v.   Seiter    ,  82  decided in 1991. The Supreme Court ruled that prisoners fi l-
ing lawsuits about inhumane living conditions must show not only that conditions are 
so deplorable as to violate the Constitution  but also that prison offi cials have acted with 
“deliberate indifference” to basic human needs.  This standard of “deliberate indifference” 
previously applied only in medical care cases, as ordered by  Estelle  v.  Gamble  in 1976. 
The  Seiter  decision made it considerably more diffi cult for prisoners to prevail in 
Eighth Amendment lawsuits. 
    It is diffi cult to predict how correctional systems will deal with prison over-
crowding and the other problematic conditions of incarceration. Some jurisdictions 
have instituted procedures for early parole, while others have placed some of their 
excess prisoners in local jails. But these are only temporary measures. Moreover, 
early paroling of convicted offenders is unpopular with the public; placement of 
prison inmates in local facilities further strains the already excessive jail popula-
tions; and neither approach addresses the basic need for better institutional condi-
tions. A number of states and the federal system have allocated funds for new 
prison construction. But correctional facilities are costly to build, equip, and prop-
erly staff; the prison population continues to expand; and the funding for new 
institutions must come from increased taxation. Yet although citizens continue to 
ask for swifter and more certain punishment for criminal offenders, they tend to 
be unwilling to bear the fi nancial and social costs of new prison construction. As 
both taxpayers and the victims of crime, they feel that they would be paying twice 
for the misdeeds of lawbreakers.  
     One new approach to the problem is    privatization of corrections   —the con-
struction, staffi ng, and operation of prisons by private companies  for profi t.  Such an 
approach might be highly cost-effective, but there is strong opposition to privatization. 
Opponents raise a variety of moral, legal, and ethical questions, including whether 
it is appropriate for the state to hand over incarceration to a profi t-making orga-
nization, how liability and disciplinary issues will be handled, and whether private 
fi rms will end up lobbying for more and longer prison sentences instead of alter-
natives to incarceration. 83  Despite the debate, privatization appears to be gaining 
ground. Privatization, which began in 1982 in Florida, has become a growth 
industry as states look for more cost-effective ways for housing their increasing 
numbers of inmates. Private prisons are currently operating in 26 states, with 
many others moving toward privatization. 

Reprinted by permission of Robert Englehart.

The whole system is groaning and 
wobbling toward collapse. California is 
headed toward disaster in corrections.

—california attorney 

general john van de kamp
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    As a fi nal point here, tens of thousands of lawsuits are fi led each year by prison-
ers. Many of them are legitimate—seeking relief for constitutional violations of the 
conditions of incarceration. At the other end of the continuum, however, are far too 
many frivolous suits. Inmates have fi led petitions in federal courts over broken cook-
ies, chunky rather than smooth peanut butter, a lack of X-rated fi lms in prison 
libraries, and quilted rather than fl at toilet paper. A California inmate once claimed 
that prison offi cials had planted an electronic device in his brain, and an Idaho 
prisoner fi led suit after correctional offi cers refused to “tidy up” his cell after a search. 
There have been waves of frivolous lawsuits on religious grounds as well, over prac-
tices ranging from masturbation to reggae music to serving expensive cuts of beef 
as part of religious freedom. A potential solution to the problem lies in the Prison 
Litigation Reform Act, which restricts inmate lawsuits and discourages “abusive” 
fi lers from bringing suits against their keepers. And as Supreme Court Justice Anto-
nin Scalia has pointed out:  

 The constitution does not guarantee inmates the wherewithal to transform themselves 
into litigating engines capable of fi ling everything from shareholder derivative actions to 
slip-and-fall claims.   

 ■ CRITICAL 

THINKING IN CRIMINAL JUSTICE 

 Inmates and the Web 

 Most of the students reading this text were likely born during the 1980s and are far too young 

to remember the “hippies,” the “fl ower children,” and the “Summer of Love.” It all began on 

March 26, 1967, when 10,000 youths congregated in New York City’s Central Park to honor 

peace and love. They joined hands in “love circles,” fl ew kites, sang, and took drugs. On the 

West Coast that Easter Sunday, another 15,000 youths met in San Francisco and participated 

in a similar happening. The crossroads of the Summer of Love was the Haight-Ashbury section 

of San Francisco, where the natives were known as “fl ower children.” During the spring and 

summer of 1967, the word had gone out across the country to come to San Francisco for love 

and fl owers. Yet other things also waited in “the Haight,” as it was locally known. There were 

vicious criminals who grew long hair, bikers who tried to take over the drug market with 

sadistic tactics, “speed freaks” going through aggressive paranoid delusions, and satanist-rapist 

death freaks. Among these was a bearded little psychotic who haunted the Grateful Dead 

concerts at the Avalon Ballroom, curling into a fetal position on the dance fl oor. He would be 

well remembered in the Haight—his name was Charles Manson. 

  Manson was not typical of the middle-class youth who made up the fl ower children. 

Born in Cincinnati, Ohio, in 1934, Manson was a wandering vagrant who was in trouble 

most of his life, spending much of his time in jails and reformatories throughout the coun-

try. At age 35, he was the organizer of a commune located on the edge of Death Valley 

that practiced free love and pseudo-religious ceremonies centering around his role as a 

Christlike leader. As noted earlier in Chapter 1, on August 8, 1969, Manson directed fi ve 

of his followers to the Los Angeles mansion of fi lm director Roman Polanski. Spouting 

Manson’s doctrines of “peace, love, and death,” the group proceeded to brutally murder 

the fi ve persons there. The victims were shot and stabbed to death, and various slogans 

were written on the walls of the house with the blood of those slain. Among the victims 

was Polanski’s pregnant wife, actress Sharon Tate, and coffee heiress Abigail Folger. A few 

hours later, Manson’s protégés—one man and three women—invaded the home of two 

additional victims, Leno and Rosemary LaBianca, leaving their bodies mutilated and arranged 

in grotesque positions. Manson and his followers who carried out the homicides were 

ultimately arrested and convicted and are serving life sentences in California prisons. 
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Artwork by Charles Manson posted on his 
Web site, www.CharlieManson.com.

  Why all of this attention to an aging and apparently psychotic criminal serving out his 

life behind bars? The issue is one of prisoners’ rights, victims’ rights, and access to the 

Internet. Manson has an elaborate Web site, maintained by Lynette Fromme, a devout 

Manson follower since the 1960s who had not taken part in the 1969 slayings. 

  The Internet has given Manson and other American prisoners a platform to plead their 

cases and to seek pen pals and other contacts; others use the Internet to raise funds for 

inmate litigation. Although no prison in the United States allows inmates direct access to 

the Internet, prisoners use third-party services, often for a fee, to reach out to the Web’s 

worldwide audience. In Manson’s case, his Web site is maintained by a follower. Other 

inmates use such commercial services as PrisonPenPals.com, writeaprisoner.com, and 

friendsbeyondthewall.com. Thinking critically about this matter, is there anything wrong 

with prisoner use of the Web? What are the prisoners’ rights issues? And at the same 

time, are there any victims’ rights questions at stake? 

  In terms of prisoners’ rights, it could be argued that allowing access to the Internet 

via third-party services is a humane gesture. It provides inmates with the opportunity to 

fi nd someone to write to, a way of whiling away the hours in their cells. There is also a 

First Amendment issue. New York and Arizona have enacted policies forbidding inmates to 

use third-party Internet services, and other states are debating similar policies. But in the 

view of prisoner advocate groups and the American Civil Liberties Union, such actions by 

states impinge on an inmate’s First Amendment right to communicate. 

  By contrast, victims’ rights groups contend that it is humiliating for victims and their 

families to see prisoners on Web sites, arguing their cases, passing themselves off as 

decent people who were wrongly convicted, and seeking sympathy. There is also the 

potential for browsing the Internet and initiating correspondence with violent predators or 

offering prisoners compassion, empathy, or even money without knowing the real details 

of their crimes. 

  Thinking critically, are there other concerns? Is prisoners’ access to the Internet really 

a First Amendment issue? Can the different points of view be negotiated or compromised? 

Where do you stand on the matter? 

■

 ■ SUMMARY  

       For the better part of U.S. history, prisoners were considered “slaves” of the state. 
Upon conviction, defendants experienced “civil death.” The conditions in prison were 
generally brutal, and inmates had no recourse. The Supreme Court, furthermore, 
maintained a “hands-off ” doctrine regarding correctional matters, refusing even to 
consider inmates’ complaints. 
  The Constitution guarantees that all individuals confi ned to correctional institu-
tions under state or federal authority have the right to fi le  habeas corpus  petitions 
with the courts to challenge the lawfulness of their confi nement. It was not until 
1944 in  Coffi n  v.  Reichard,  however, that inmates could use  habeas corpus  petitions to 
challenge anything other than the legality of their confi nement. The prisoners’ rights 
movement began in 1961 when the High Court ruled in  Monroe  v.  Pape  that the 
long-dormant Section 1983 of the Civil Rights Act of 1871 was an appropriate 
mechanism for challenging the constitutionality of the conditions of prison life. 
Through a rush of petitions to the federal courts, convicts secured favorable decisions 
regarding legal services, the use of jailhouse lawyers, religious expression, media and 
mail services, medical programs, rehabilitative services, disciplinary proceedings, and 
the use of solitary confi nement and corporal punishment. 
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  During this period of prisoners’ rights activity, however, many institutions across 
the nation continued to maintain archaic conditions. In the late 1960s, the Arkansas 
prison scandal erupted. It was the event upon which the 1980 fi lm  Brubaker  was 
based, and it demonstrated, as stated in a federal court’s opinion in  Holt  v.  Sarver,  
that “a sentence to the Arkansas Penitentiary today amounts to a banishment from 
civilized society.” In 1971, news from New York’s Attica Prison reached the press 
around the world. Attica’s inmates revolted because of the conditions of incarcera-
tion, and the siege to recover the prison resulted in the deaths of scores of inmates 
and correctional offi cers. In 1980, New Mexico State Prison distinguished itself for 
having the most gruesome riot in U.S. history. A year later, the entire Texas prison 
system was declared unconstitutional. 
  Since then, riots have continued to erupt throughout the nation’s prisons and 
jails, though none gained the notoriety of Attica or New Mexico. Nevertheless, riots 
continue to present a major problem to corrections offi cials—one that is not easily 
dealt with, as the conditions of overcrowding continue to overwhelm institutional 
capacities. The persistent problems across the nation continue to be overcrowding, 
inadequate programming, and a general lack of inmate safety. One solution that has 
gained considerable popularity among lawmakers in the last decade has been the 
somewhat controversial privatization of corrections.   

■ ISSUES FOR DISCUSSION
   1.   Why was the Supreme Court’s decision in  Cruz  v.  Beto  based on 

Fourteenth Amendment rather than on First Amendment grounds?  
  2.   How are inmates’ rights to proper and adequate medical care 

protected by the Constitution?  
  3.   By applying the criteria and reasoning of the court in  Jackson  v. 

 Bishop,  what other penal practices—in addition to whipping—
could be considered cruel and unusual punishment? Why?  

  4.   The decision in  Wolff  v.  McDonnell  was not retroactive to disci-
plinary proceedings that had failed to follow the established due 

process requirements. In this case, can the loss of good-time 
credits through prior unconstitutional disciplinary hearings be 
reconciled? If  Wolff  were retroactive, how might prison authori-
ties deal with sanctions already imposed?  

  5.   Discuss the constitutional debate over smoking in prisons and 
jails. What is your point of view?  

  6.   To what extent should prison inmates have rights?  
  7.   Should prisoners have access to the Internet?     
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Cohen,  “The Law of Prisoners’ Rights,”    Criminal Law Review   24 
( July–August  1988 ):  321–349 . In addition, there are a number of 
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  Prison and Jail Administration: Practice and Theory   ( Gaithersburg, 
MD: Aspen Publishers ,  1999 ). 
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CHAPTER 17
   Probation, Parole, and 
Community-Based Correction      

 LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

   1  What is community-based correction, and what 

kinds of programs does it encompass? 

   2  What are intermediate sanctions? 

   3  What are the purposes of community-based 

correction? 

   4  What is criminal justice diversion, and how 

useful has it been? 

   5  What is probation, and what kinds of services 

are associated with it? 

   6  What is intensive probation supervision? How 

effective is it? 

   7  What is parole? Is it effective? Should it be 

abolished? 

   8  What are the differences between probation and 

parole? 

   9  What are the major Supreme Court decisions 

associated with probation and parole revocation? 

   10  What are some of the current trends and issues 

in community-based correction? 

   11  What are reentry courts? 

   12  What is Proposition 36?   
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     T
 he principle of community-based correction rests on the fundamental fact 

that offenders either are incarcerated or are not. Logically, therefore, the 

concept refers to all correctional strategies that take place within the 

community. Accordingly, many types of court-determined sentences could be 

viewed as community-based correction. Some sanctions of the colonial era—

such as the stocks and pillory, the ducking stool, and the scarlet letter—were 

certainly community-based. The same might be said of fl oggings in the public 

square and the imposition of fi nes in lieu of imprisonment. But these are over-

simplifi cations of the community-based correctional philosophy, for other factors 

besides sanction and location are involved.    Community-based correction    includes 

activities and programs within the community that have effective ties with the 

local environment. These are generally of a rehabilitative rather than a punitive 

nature and can include arrangements with employment, educational, social, and 

clinical service delivery systems. Many also involve supervision by a community 

or governmental agency. 

  Within this context, the more typical forms of community-based correctional 

services include pretrial diversion projects; probation and parole; education and 

work-release activities; and furlough, restitution, and halfway house programs. 

Certain types of community-based correctional services, such as diversion pro-

grams and probation, are sometimes referred to as    intermediate sanctions   —

sanctions falling between the extremes of fi nes and imprisonment. 

  The reasons for community-based correctional strategies encompass a 

range of humanitarian, fi scal, and pragmatic motives.  First,  along with the 

growth of the humanitarian movement in corrections, the notions of mercy and 

compassion, combined with considerations of human dignity, began to infi ltrate 

Williams is the guy who has made gated 

communities and home alarm systems so 

popular. As a habitual criminal with a drug 

problem who has spent a signifi cant part of 

his life in and out of courtrooms and institu-

tions, Williams’s prospects for recovery were 

dismal as he left the prison gates in a taxi 

back to Sacramento. Before too long, he was 

back on drugs, failed to meet his parole obli-

gations, got himself arrested for a new 

crime, and ended up being returned to 

prison. 1  In retrospect, was paroling Francois 

the right thing to do? 

  Who makes parole decisions, and on 

what criteria? And for that matter, what 

is parole and what happens when someone 

is on parole? How is it different from proba-

tion? Are there other forms of community-

based corrections? What purposes do they 

serve? 

To Parole or Not 

to Parole

  SACRAMENTO, CA— After 

spending four years behind 

bars at a cost to the state 

(and taxpayers) of over 

$30,000 a year, Francois Wil-

liams was released on parole 

from California’s Solano 

County Prison with no money, 

no job skills, and not much in 

terms of prospects. Although 

on the surface he seems like 

a nice person, intelligent and 

polite, he is the person you 

worry about when you leave 

town on vacation; he is the 

reason you lock your doors 

at night. In fact, Francois        Solano County Prison.   
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sentencing practices and correctional decision making. 

For offenders who cannot help themselves, and for others 

who represent diminished risks to society, it is felt that 

custodial coercion might be unnecessary.  Second,  for an 

untold number of lesser and situational offenders, many 

reformers hold that the unfavorable consequences of 

imprisonment—loss of liberty and self-esteem, placement 

in physical jeopardy, and the fact that penitentiaries can 

be “schools of crime”—impede successful rehabilitation 

and community reintegration.  Third,  from an economic 

point of view, it generally costs far less to supervise 

criminals in the community than to maintain them in institutions. Moreover, 

the families of inmates often become fi nancial burdens to the state.  Fourth,  

many community-based correctional strategies have the practical value of 

helping offenders play productive roles in their neighborhoods and communi-

ties, as opposed to the more negative implications of imprisonment.  Fifth,  

given the current trends in prison overcrowding, reducing or altogether elimi-

nating the offender’s period of confi nement has been viewed as a more prag-

matic approach to the management and control of the less seriously involved 

criminal offenders. And  sixth,  since the beginning of the 1960s, a “last resort” 

philosophy has developed in corrections. In this view, the traditional avenues 

of punishment and correction have not been working, and new, innovative 

approaches must be tested. 

    Criminal Justice Diversion  
 Criminal justice    diversion    refers to the removal of offenders from the application 
of the criminal law at any stage of the police and court processes. 2  It implies the 
formal halting or suspending of traditional criminal proceedings against individuals 
who have violated criminal statutes, in favor of processing them through some non-
criminal disposition or means. Thus, diversion occurs  before  adjudication.  

 The Development of Diversion 

 Diversion is not a new practice. It has probably existed in an informal fashion for 
thousands of years, ever since the inception of organized law enforcement and social 
control. In both ancient and modern societies, informal diversion has occurred in 
many ways: A police offi cer removes a public drunk from the street to a Salvation 
Army shelter; a prosecutor decides to  nolle pros.  a petty theft; a magistrate releases 
with a lecture an individual who assaulted a neighbor during the course of an argu-
ment. These are generally discretionary decisions, made at random and sometimes 
off the record, and they tend to be personalized and inconsistent. They are often 
problematic in that they may refl ect individual, class, or social prejudices. Moreover, 
they serve only to remove offenders from the application of criminal penalties; there 
is no attempt to provide appropriate alternatives. 
    Although these haphazard and unsystematic practices will continue, more for-
mal diversion programs place offenders in social-therapeutic programs in lieu of 
conviction and punishment. These programs began to emerge within the juvenile 

      Francois Williams, after he was returned 
to prison for a parole violation.  
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justice system during the early part of the twentieth century. Among the fi rst was 
the  Chicago Boys’ Court,  founded in 1914 as an extralegal form of probation. As 
explained many years ago by Chicago municipal court judge Jacob Braude, the 
rationale of the Boys’ Court was to process and treat young offenders without 
branding them as criminals:  

 While the facility of probation is available to the court, it is used at a minimum because 
before one can be admitted to probation he must fi rst be found guilty. Having been 
found guilty, he is stamped with a criminal record and then telling him to go out and 
make good is more likely to be a handicap than an order. 3   

    The Boys’ Court system of supervision placed a young defendant under the 
authority of one of four community agencies: the Holy Name Society, the Chicago 
Church Federation, the Jewish Social Service Bureau, or the Colored Big Brothers. 
After a time, the court requested a report of the defendant’s activities and adjustment, 
and if it was favorable, he would be offi cially discharged from the court with no 
criminal record. 
    Later developments in youthful diversionary programs included New York City’s 
Youth Counsel Bureau. This agency was established during the early 1950s to han-
dle juveniles who were alleged to be delinquent or criminal but not deemed suffi -
ciently advanced in their misbehavior to be adjudicated and committed by the 
courts. 4  Referrals came from police, courts, schools, and other sources. The bureau 
provided counseling services and discharged youths whose adjustment appeared 
promising. In many instances, defendants avoided not only criminal convictions but 
arrest records as well. 
    Over the years scores of juvenile diversion programs have emerged. A recent 
entry to this growing area is the Arbitration Intervention Worker initiative, a 
diversion program designed for fi rst offenders that provides intensive case manage-
ment services for juveniles charged with relatively minor offenses. Accompanied 
by their parents, youths assigned to the program meet with a counselor who assigns 
sanctions that they must complete in order to satisfy the diversion requirements. 
Common categories of sanctions include restitution, as well as participation in 
psycho-educational groups, substance abuse monitoring and/or treatment, and vio-
lence prevention. 5    

 Patterns of Diversion 

 As criminal justice diversion continued to evolve, the arguments in its favor 
increased. It was felt that it would reduce court backlog, provide early intervention 
before the development of full-fl edged criminal careers, ensure some consistency in 
selective law enforcement, reduce the costs of criminal processing, and enhance an 
offender’s chances for community reintegration. More important, however, many 
social scientists and penal reformers had concluded that the criminal justice process, 
which was designed to protect society from criminals, often contributed to the very 
behavior it was trying to eliminate. This typically came about as a result of the 
following conditions:  

  1.   Individuals convicted of criminal offenses were forced to interact with other, 
perhaps more experienced criminals, thus becoming socialized to a variety of 
criminal roles, learning the required skills and the criminal value system.  

  2.   Convicted felons were denied opportunities to play legitimate roles.  

  3.   The individual’s self-concept was changed to that of a criminal. This occurs 
when individuals are told that they are criminals and placed in an institution 
where inmates and guards defi ne them as criminals. 6    

    Both the President’s Commission on Law Enforcement and Administration of 
Justice in 1967 and the National Advisory Commission on Criminal Justice Stan-
dards and Goals in 1973 heavily endorsed the diversion concept, holding that it 
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would not only offer a viable alternative to incarceration but also minimize the 
potential criminal socialization and labeling of fi rst offenders. 
    Primarily as a result of massive federal funding for the prevention and reduction 
of crime, diversion programs of many types emerged during the 1970s and have 
expanded throughout the nation since the 1980s. Most are designed for youths, for 
individuals who commit minor crimes (such as assaults, simple thefts, and property 
damage resulting from neighborhood disputes), or for special offenders whose crimes 
are deemed to be related to problem drinking or drug use. For example:  

  1.    Youth service bureaus:  Specifi cally recommended by the President’s Commission 
and begun in California during 1971, youth service bureaus are similar in con-
cept to New York’s original Youth Council Bureau, but many operate as adjuncts 
to local police departments. They offer counseling, tutoring, crisis intervention, 
job assistance, and guidance for truants, runaways, and delinquent youths deal-
ing with school and family problems.  

  2.    Public inebriate programs:  In municipalities where public intoxication remains a 
criminal offense, several types of diversionary alternatives to prosecution have 
been structured for public inebriates. Some are placed in alcohol detoxifi cation 
centers rather than in jails. Others are referred before trial to community service 
agencies for more intensive treatment and care.  

  3.    Civil commitment:  Based on a medical model of rehabilitation, civil commitment 
programs were founded on the notion that some types of criminality result from 
symptoms of illness rather than malicious intent. Such offenders as drug users, 
sexual deviants, and the mentally ill might be diverted either before or after trial 
to a residential setting for therapeutic treatment. The community is protected 
by the removal of offenders to a rehabilitation center, while the offenders receive 
treatment instead of criminal sanctions and stigma. Civil commitment programs 
are most common in California, New York, and the federal system (for the 
treatment of drug abusers).  

  4.    Citizen dispute settlement:  Citizen dispute settlement programs are designed to 
defl ect from the criminal justice system complaints related to family and neigh-
borhood quarrels and evolving from petty crimes, simple assaults, property dam-
age, threats, and bad checks. Cases are mediated by a disinterested third party 
at the family or neighborhood level. Local community service agencies provide 
help in addressing problem areas identifi ed through mediation.  

  5.    Treatment Accountability for Safer Communities:  Better known as TASC, Treat-
ment Accountability for Safer Communities is a program designed to be a 
liaison between the criminal justice system and community treatment programs. 
As a program for substance-abusing arrestees, probationers, and parolees, its 
more than 220 sites in 25 states make it the most widely supported form of 
court diversion in the United States (see  Exhibit 17.1 ).   

   The Impact of Diversion 

 It is diffi cult to assess the overall value and impact of the national diversion effort. 
Many programs have never been evaluated, and estimations of their effectiveness 
have been based on little more than clinical intuition and hunch. Among those that 
have undergone rigorous assessment, the fi ndings have ranged from promising to 
bleak. But as jail and prison populations continue to grow well beyond capacity, 
diversion programs remain popular because they permit judges to impose intermedi-
ate sanctions yet still avoid incarcerating offenders.   

 Community Service Programs 

 Often linked to diversion are  community service programs.  In many jurisdictions, 
defendants charged with petty offenses perform community service in lieu of 
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prosecution or instead of incarceration upon conviction. New York City instituted 
such a program in 1992. Defendants receive a conditional discharge upon convic-
tion and can be sentenced to provide up to 10 days of unpaid labor to the city. 
Work assignments typically include cleaning subway platforms, picking up debris 
in Central Park, assisting in homeless shelters, stuffi ng envelopes, and cleaning 
courtrooms and holding cells. Offenders placed in community service programs 
generally have been found guilty of lesser crimes such as shoplifting, soliciting 
prostitutes, and “fare-beating” (or “turnstile jumping” in the subway system). 7  
Through much of the past two decades, community service programs have been 
used in Baltimore, Chicago, New York, and several other cities in conjunction 
with “problem oriented policing” approaches. Under the “broken windows” theory 
discussed in Chapter 7, individuals arrested for panhandling, loitering, and simi-
lar “quality of life” crimes are sentenced to community cleanups and other public 
works initiatives. 8  

  EXHIBIT 17.1   Drugs, Crime, and Justice 
 Treatment Accountability for Safer Communities 

 Originally known as “Treatment Alternatives to Street Crime,” TASC 

is a diversion approach that is designed to provide an objective and 

effective bridge between two separate institutions: the justice sys-

tem and the drug abuse treatment community. The justice system’s 

legal sanctions refl ect community concerns for public safety and 

punishment, whereas the treatment community emphasizes thera-

peutic relationships as a means for changing individual behavior and 

reducing the personal suffering associated with substance abuse 

and other problems. Under TASC supervision, community-based 

treatment is made available to drug-dependent individuals who 

would otherwise burden the justice system with their persistent and 

associated criminality. 

  TASC programs were initiated in 1972 in response to recognized 

links between substance abuse and criminal behavior. The mission of 

TASC is to participate in justice system processing as early in the con-

tinuum as acceptable to participating agencies. TASC identifi es, as-

sesses, and refers appropriate drug- and/or alcohol-dependent offend-

ers accused or convicted of nonviolent crimes to community-based 

substance abuse treatment as an alternative or supplement to existing 

justice system sanctions and procedures. TASC then monitors the 

drug-dependent offender’s compliance with individually tailored prog-

ress expectations for abstinence, employment, and improved social 

and personal functioning. It then reports treatment results back to the 

referring justice system component. Clients who violate conditions of 

their justice mandate, TASC, or treatment agreement are usually sent 

back to the justice system for continued processing or sanctions. 

  To motivate treatment cooperation by the substance abuser, TASC 

combines the infl uence of legal sanctions for probable or proven crimes 

with the appeal of such innovative justice system dispositions as deferred 

prosecution, creative community sentencing, diversion, pretrial interven-

tion, probation, and parole supervision. Through treatment referral and 

closely supervised community reintegration, TASC aims to permanently 

interrupt the vicious cycle of addiction, criminality, arrest, prosecution, 

conviction, incarceration, release, readdiction, criminality, and rearrest. 

  TASC programs not only offer renewed hope to drug- and alcohol-

dependent clients by encouraging them to alter their lifestyles while 

remaining in their own communities; they also provide important in-

centives to other justice and treatment system participants. TASC can 

reduce the costs and relieve many processing burdens related to sub-

stance abuse within the justice system through assistance with such 

duties as addiction-related medical situations, pretrial screening, and 

posttrial supervision. 

  The treatment community also benefi ts from TASC’s legal focus, 

which seems to motivate and prolong client cooperation in treatment 

programs and ensures clear defi nition and observation of criteria for 

treatment dismissal or completion. Public safety is also increased 

through TASC’s careful supervision of criminally involved clients during 

their community-based treatment. 

  Although there has not been a national evaluation of the entire 

TASC effort, a number of studies over the years have found that 

the TASC initiative is meeting its intended operational goals. In 

short, the TASC experience has been a positive one. TASC has been 

demonstrated to be highly productive in (1) identifying populations 

of drug-involved offenders in great need of treatment; (2) assessing 

the nature and extent of their drug use patterns and specifi c treat-

ment needs; (3) effectively referring drug-involved offenders to 

treatment; (4) serving as a link between criminal justice and treat-

ment systems; and (5) providing constructive client identifi cation 

and monitoring services for the courts, probation, and other seg-

ments of the criminal justice system. 

  Perhaps most importantly, evaluation data indicate that TASC-

referred clients remain in treatment longer than non-TASC clients 

and, as a result, have better posttreatment success. 

 Sources: Treatment Accountability for Safer Communities,  Strategic Plan  (Washington, 
DC: National TASC, 2005); James A. Inciardi, Duane C. McBride, and James E. Rivers, 
 Drug Control and the Courts  (Thousand Oaks, CA: Sage Publications, 1996); James A. In-
ciardi and Duane C. McBride,  Treatment Alternatives to Street Crime: History, Experiences, 

and Issues  (Rockville, MD: National Institute on Drug Abuse, 1991); Pamela F. Rodriguez, 
“Understanding Evidence-Based Practice,”  TASC News and Views,  Winter 2008, 2.  
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         Probation   

 In the month of August, 1841, I was in court one morning, when the door communicating 
with the lock-room was opened and an offi cer entered, followed by a ragged and 
wretched looking man, who took his seat upon the bench allotted to prisoners. I 
imagined from the man’s appearance that his offense was that of yielding to his 
appetite for intoxicating drinks, and in a few moments I found that my suspicions were 
correct, for the clerk read the complaint, in which the man was charged with being a 
common drunkard. The case was clearly made out, but before sentence had been 
passed, I conversed with him for a few moments, and found that he was not yet past 
all hope of reformation. . . . He told me that if he could be saved from the House of 
Correction, he never again would taste intoxicating liquors; there was such an 
earnestness in that tone, and a look of fi rm resolve, that I determined to aid him; I 
bailed him, by permission of the Court. He was ordered to appear for sentence in three 
weeks from that time. He signed the pledge and became a sober man; at the expiration 
of this period of probation, I accompanied him into the courtroom. . . . The Judge 
expressed himself much pleased with the account we gave of the man, and instead of 
the usual penalty—imprisonment in the House of Corrections—he fi ned him one cent 
and costs, amounting in all to $3.76, which was immediately paid. The man continued 
industrious and sober, and without doubt has been by this treatment, saved from a 
drunkard’s grave.  

—   john   augustus , 1852    

 The foregoing incident, which occurred during the latter part of 1841, gave birth 
to the concept of probation in the United States. John Augustus was a Boston 
shoemaker, and his method was to bail an offender after conviction and provide 
him with friendship and support in family matters, as well as job assistance. When 
the defendant was later brought to court for sentencing, Augustus would report on 
his progress toward reformation and request that the judge order a small fi ne and 
court costs in lieu of a jail sentence. 9  As such, Augustus could be considered the 
fi rst probation offi cer. By 1858, he had bailed almost 2,000 defendants. His efforts 
led to the fi rst probation statute, passed in Massachusetts in 1878. By 1900, four 
other states had enacted similar legislation, and probation became an established 
alternative to incarceration.  

 © 2008 Henry Martin from cartoonbank.com. All Rights Reserved. 
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 The Nature of Probation 

    Probation    can be a rather confusing concept, for the term has been used in a vari-
ety of ways. First of all, probation is a sentence of conditional release to the com-
munity. More specifi cally, as defi ned by the American Bar Association, probation is 
a sentence not involving confi nement that imposes conditions and retains authority 
in the sentencing court to modify the conditions of sentence or to resentence the 
offender if he or she violates the conditions. 10  
    In addition to being a disposition, the word  probation  has also been used to refer 
to a status, a system, and a process. 11  As a status, probation refl ects the unique 
character of the probationer: He or she is neither a free citizen nor a confi ned pris-
oner. As a system, probation is a component in the administration of justice, as 
embodied by the agency or organization that administers the probation process. As 
a process, probation refers to the set of functions, activities, and services that char-
acterize the system’s transactions with the courts, the offender, and the community. 
This process includes preparation of reports for the courts, supervision of probation-
ers, and obtaining and providing services for them.   

 The Probation Philosophy 

 The premise behind the use of probation is that many offenders are not dangerous 
and represent little, if any, menace to society. It has been argued that when defen-
dants are institutionalized, the prison community becomes their new reference point. 
They are forced into contact with hard-core criminals, the prison experience gener-
ates embitterment and hostility, and the “ex-con” label becomes a stigma that impedes 
social adjustment. Probation provides a more therapeutic alternative. The term comes 

       Former Olympic skater Tonya Harding performing community service work as part of her sentence 
after being convicted on a disorderly conduct charge.   
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from the Latin  probare,  meaning “to test or prove”; the probationer is given the 
opportunity to demonstrate that if given a second chance, he or she will engage in 
more socially acceptable behavior. 
    The probation philosophy also includes elements of community protection and 
offender rehabilitation. Probationers are supervised by agents of the court or pro-
bation agency. These are trained personnel with dual roles. They are present to 
ensure that the conditions of probation are fulfi lled and to provide counseling and 
assistance in community reintegration. Moreover, as with all types of community-
based correction, it is generally agreed that rehabilitation of offenders is more 
realistically possible in the natural environment of the free community than behind 
prison walls. 
    While these are the philosophical underpinnings of probation, several more 
pragmatic issues have entered into its use as an alternative to imprisonment. First, 
as noted in Chapters 15 and 16, correctional institutions throughout the nation have 
become painfully overcrowded. In view of the almost prohibitive costs of new prison 
construction, probation is seen by many as a more economically viable correctional 
alternative. Second, and also as a matter of simple economics, the probation process 
is considerably cheaper than the prison process. The cost of maintaining an inmate 
in prison has been estimated to average some $35,000 per year, 12  while probation 
costs are less than one-tenth of that amount. Third, within some sectors of the 
criminal justice community, imprisonment is being viewed more and more as cruel 
and unusual punishment. Prisons are dangerous places to live. Inmates are physically, 
sexually, and emotionally victimized on a regular basis. Probation is considered to 
be a more humane form of correctional intervention.   

 Suspended Sentences and Conditional Release 

 A variety of terms are used interchangeably with  probation  but represent quite dif-
ferent concepts. The best known of these is the    suspended sentence    ,  a disposition 
that implies supervision of the offender with a set of specifi ed criteria and goals. 
The suspended sentence is a form of quasi-freedom that can be revoked at the 
pleasure of the court. Suspended sentences are of two types:  suspension of imposition  
of sentence and  suspension of execution  of sentence. In the case of suspension of 
imposition (which is not common), there may be a verdict or plea, but no sentence 
is pronounced. The presiding magistrate releases the defendant on the general con-
dition that he or she stay out of trouble and make restitution for the crime. With 
the suspension of execution, the sentence is prescribed but is postponed or not car-
ried out. In a number of jurisdictions, a sentence can be suspended, and this suspen-
sion is followed by an order for probation. 
    Alternatively, the laws of several states provide for sentences of  conditional dis-
charge  and  unconditional discharge.  The sentence of conditional discharge is similar 
to a suspended sentence:  

 The court may impose a sentence of conditional discharge for an offense if the court, 
having regard to the nature and circumstances of the offense and to the history, charac-
ter, and condition of the defendant, is of the opinion that neither the public interest nor 
the interests of justice would be served by a sentence of imprisonment and that probation 
supervision is not appropriate. 13   

   In the penal codes of New York, for example, the period of conditional discharge is 
one year for a misdemeanor and three years for a felony, and the conditions gener-
ally involve making restitution or reparation for losses suffered by the victim. The 
sentence of unconditional discharge goes one step further: The defendant is released 
without imprisonment, fi ne, probation, or any conditions whatsoever. Such a sen-
tence is used when it is the opinion of the court that no proper purpose is served 
by the imposition of conditions. However, it should be stressed that such a discharge 
is nevertheless a fi nal judgment of conviction. 14    

  Probationers in the United States, 

1980–2006   

 Source: Bureau of Justice Statistics.  
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 The Presentence or Probation Investigation 

 Probation is administered by hundreds of independent government agencies, each 
jurisdiction operating under different laws and many with widely varying philoso-
phies. In some jurisdictions, such as Hawaii and Delaware, a single state authority 
provides services for all probationers. In other jurisdictions, probation descends from 
county or municipal authority, functioning under state laws and guidelines, but is 
administered by the lower courts. In some areas, such as South Carolina, probation 
and parole are combined into a single state unit. In the federal system, probation is 
administered as an arm of the federal district courts. 
    The presentence investigation is one of the basic services provided by the pro-
bation agency. As noted in Chapter 13, such reports are generally mandatory if 
probation appears to be a possible sentence. Almost all presentence reports are con-
ducted by the probation authority. However, some are done privately, commissioned 
by the accused’s defense attorney. 15  The idea is that since probation offi cers are 
overworked, a privately commissioned report can be more thorough and compre-
hensive and can be slanted toward the interests of the defendant. On occasion, in 
the classifi ed section of  The National Law Journal,  one can fi nd advertisements by 
attorneys, criminal justice professors, and former probation offi cers who, for a fee, 
will conduct a presentence investigation and write a report. 
    In their examination of the backgrounds and characteristics of defendants, pre-
sentence reports can vary widely in depth, content, and usefulness. In some regional 
offi ces in South Carolina, for example, selected presentence investigation reports are 
less than a page long and contain only the basic facts of the defendant’s criminal 
history and current offense, followed by a brief statement of the offender’s progno-
sis and the probation agent’s recommendation for sentencing. In contrast, some 
presentence investigations conducted in Kings County (Brooklyn), New York, take 
up more than 30 single-spaced legal-size pages and recount numerous aspects of the 
defendant’s life, including whether he or she had a normal birth experience. The 
norm is somewhere between these two extremes, however, and includes the charac-
teristics of the offender, the circumstances of his or her offense, an evaluative sum-
mary, and a recommendation. 
    Studies have demonstrated that in most sentences involving probation, there is a 
high correlation between the presentence or probation offi cer’s recommendation and 
the judge’s sentencing decision. 16  This should not suggest, however, that judicial deci-
sion making is dictated by the content of a presentence report recommendation or that 
judges and presentence investigators interpret defendants’ life histories and background 
characteristics in the same way. Rather, there are a number of more logical factors at 
work. First, because probation is one of the most common sentences, the simple laws 
of chance are operative. Second, most criminal convictions occur as the result of guilty 
pleas. The details of the plea negotiation and the prosecutor’s sentencing recommenda-
tion are generally known to the presentence investigator, and these typically infl uence 
his or her recommendation. Third, presentence or probation offi cers tend to be aware 
of the sentencing recommendations that will be acceptable to specifi c judges for given 
kinds of cases, and they often take the path of least resistance. 17  
    The U.S. Supreme Court has upheld the validity of the presentence investiga-
tion as meeting the due process requirements of the Constitution. In    Williams  
 v.   New York    ,  18  decided in 1949, the Court held that, at sentencing, a convicted 
defendant does not have a Sixth Amendment right to cross-examine individuals who 
have supplied information to the court (in a presentence report) regarding sentenc-
ing. However, the Supreme Court has given defendants some safeguards in this 
matter. In the 1977 case of  Gardner  v.  Florida,  19  for example, the Court ruled that 
a defendant is denied due process when a sentence is based, even in part, on confi -
dential information contained in a presentence report that the defendant is not given 
the opportunity to deny or explain. Although both  Williams  and  Gardner  dealt with 
presentence reports in the context of capital cases, subsequent decisions in state 
courts of appeals served to apply the Court’s rulings to noncapital cases as well.   

famous criminals
  Gary Leon Ridgway 
 Known as the Green River Killer, Gary Ridg-

way was one of the most prolifi c serial kill-

ers in American history. During a two-and-a-

half-year period in the early 1980s, Ridgway 

is believed to have murdered as many as 

50 women near the cities of Seattle and 

Tacoma. Most of the victims were either 

prostitutes or teenage runaways he picked 

up along the road and then strangled. Most 

of their bodies were dumped in and around 

the Green River in Washington. 

 Ridgway was eventually arrested and 

pleaded guilty in 2003 to the murders of 48 

women. “I wanted to kill as many women I 

thought were prostitutes as I possibly could,” 

Ridgway admitted in court. He made the ad-

mission in order to avoid the death penalty in 

exchange for life in prison without parole. 

 Many observers compared Ridgway with 

Jack the Ripper, but by today’s standards of 

crime, Jack the Ripper would barely make 

the headlines, having murdered a mere fi ve 

prostitutes in a huge slum swarming with 

criminals. Compared to the Green River 

Killer, Jack the Ripper was just a dabbler. 

But why, then, over a hundred years later, 

have more books been written about Jack 

than all of the American presidents com-

bined? Only one book was written about 

Gary Ridgway. ❚  
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 Conditions of Probation 

 Most states have statutory restrictions on the granting of probation. In some jurisdic-
tions, defendants who have been convicted of such crimes as murder, kidnapping, and 
rape are ineligible for probation, as are second- and third-felony offenders. Other 
states tend to be less specifi c, but structure their penal codes in such a manner as to 
preclude a sentence of probation for most serious offenders. In Alabama, for example, 
individuals convicted of crimes that typically call for sentences of death or imprison-
ment for 10 years or more are ineligible for probation. 20  In North Carolina, “a person 
who has been convicted of any noncapital criminal offense not punishable by a min-
imum term of life imprisonment may be placed on probation.” 21  
    Thus, in most jurisdictions, probation is a statutory alternative to imprisonment 
for most felony convictions. Judges differ, however, in their approaches to granting 
it. Both plea bargaining and information contained in the presentence report enter 
into the decision. Other factors are the prosecutor’s recommendation, anticipated 
community reaction, political considerations, the court’s backlog, the availability of 
space in the prison system, and the judge’s own feelings toward the particular offense 
or the offender. A Delaware judge made the following comment to the author:  

 Although the statutes permit it, I fi nd sentences of imprisonment for convictions of 
marijuana possession to be unreasonable. . . . However, in  my court,  any person found 
guilty of a felony offense involving the exploitation of a child, sexually or otherwise, will 
receive the maximum term of imprisonment that the law allows.  

    Upon the granting of probation and as part of their probation agreement, 
defendants are required to abide by a variety of regulations and conditions. These 
are fairly standard from state to state. They exhort the probationer to live a law-
abiding and productive life, to work, to support his or her dependents, to maintain 
contact with the supervising probation offi cer, and to remain within the jurisdic-
tion of the court. 
    Special conditions of probation may also be imposed, either by the sentencing 
judge or by the supervising probation agency. Many of these have been challenged 
as “improper,” but most have been upheld by state appellate courts. Court decisions 
have affi rmed the correctness of special requirements such as undergoing treatment 
for drug abuse, 22  abstaining from the use of alcohol, 23  serving a short jail sentence 
prior to release on probation with no credit for prior confi nement, 24  refraining from 
operating a motor vehicle during the period of probation, 25  submitting to a search 
by the supervising probation offi cer, 26  and payment of restitution. 27  
    Some special conditions are very specifi c yet at the same time trivial, but these 
too have been affi rmed by the courts. In one New York case, for example, the court 
found proper a condition of probation that required a person convicted of embez-
zling from the bank account of a cemetery association to mow the lawn in the local 
cemetery during the grass-cutting season. 28  More recently, a federal judge in Fort 
Worth, Texas, ordered a woman and her four children to attend church services every 
Sunday for a year as part of the conditions of her probation. The woman had been 
charged with traffi cking and possession of drugs, and she faced up to three years’ 
imprisonment and a $250,000 fi ne. The judge did not require her to fulfi ll her 
probation agreement specifi cally in a Christian church; she could attend services of 
any denomination or faith. 29   
     Since the beginning of the 1980s, a new condition of probation has become 
common: In more than half the states, probation clients are being assessed a fee for 
services. Supervision services typically range from $10 to $30 per month, with pre-
sentence investigation costs running from $100 to $300. 30  Although there are waiv-
ers for the indigent, nonpayment must be sanctioned by the court or probation 
agency. Texas is among the most successful states in collecting fees from probation-
ers. Offi cials estimate that probation departments in Texas collect fees from at least 
90 percent of all misdemeanor probationers and 65 percent of all felony offenders 
on probation. Collected fees have paid for more than the cost of basic supervision. 

 Can Reading  Maxim  Magazine 

Result in Jail Time? 

 For a 23-year-old sex offender it did, be-

cause his probation agreement prohibited 

having “sexually stimulating” material. The 

probation violation resulted in six days in the 

Dade County Jail. 

 Source:  The Miami Herald,  July 17, 2005, A1. ❚ 
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In 2004, for example, for every $1 the state invested, it collected $1.13 in offender 
fees for supervision, victim restitution, court costs, and fi nes. 31  
    Generally, conditions of probation are considered constitutional and proper 
unless they bear no reasonable relationship to the crime committed or the defen-
dant’s probationary status. Thus, placement in a drug treatment program becomes 
an appropriate condition of probation only when the offense is considered to be a 
consequence of a drug abuse problem. Conversely, staying away from places where 
children congregate would be an improper condition for probationers who had never 
been convicted of child molesting. 
    In  Griffi n  v.  Wisconsin,  32  decided in 1987, the Supreme Court ruled that state 
regulations permitting probation offi cers to conduct searches of probationers’ homes 
without warrants, upon “reasonable grounds” (rather than probable cause) to believe 
that contraband might be found, do not violate the Fourth Amendment. However, 
while warrantless searches of probationers, their automobiles, and premises are per-
missible if carried out by probation offi cers with just cause, the courts have ruled 
that such searches cannot be extended to all law enforcement offi cers. 33    

 Restitution Programs 

 Among the more widely endorsed conditions of probation in recent years is    restitution    :  
requiring offenders to compensate their victims for damages or stolen property 
(monetary restitution) or donate their time to community service (community service 
restitution). 
    There are numerous rationales for restitution. First, while fi nes go into court or 
government treasuries, monetary restitution goes directly to the victims of crime, 
compensating them for injuries, time lost from work, and other losses. Second, res-
titution forces the offender to take personal responsibility for his or her crime. Third, 
it has the potential for reconciling victims and offenders. Fourth, it can be incorpo-
rated into a probation program without the need for additional programs and expen-
ditures. And fi fth, it provides a vehicle for including the victim in the administration 
of justice. 34  
    Despite these apparent virtues, restitution has its critics. It has been suggested 
that restitution can be a punitive sanction rather than a rehabilitative one, since it 
places an additional burden on offenders that they might not ordinarily have. More 
important, restitution carries the potential for nullifying any deterrent effects of 
punishment by allowing criminals to “write a check” and “pay a fee” for their offenses. 
Finally, it can be argued that restitution serves only the interests of people who can 
afford it. Although in many ways this latter argument is true, there are a number of 
alternatives that make restitution available to offenders at all levels of the socioeco-
nomic ladder. There are, for example, community service restitution outlets through 
which juvenile vandals can work to repair the damage they have caused, drunk driv-
ers can work in alcohol detoxifi cation centers, and other offenders can work in 
hospitals, nursing homes, or juvenile counseling programs. 35  
    In cases of white-collar crime, judges typically attach heavy restitution payments 
to offenders’ sentences—money to compensate victims for their losses. These assess-
ments, often announced with considerable media attention, take on even greater 
importance given that most prison sentences imposed on white-collar criminals tend 
to be short, if sentences are imposed at all. However, despite the fanfare, it would 
appear that many of these restitution orders are never enforced. A study by the 
General Accounting Offi ce found that the amount of criminal debt owed in federal 
cases, but uncollected, increased from $5.6 billion in 1995 to $13 billion in 1999, 
to $16.2 billion by 2002, and to $25 billion in 2006. 36    

 Probation Services 

 At least in theory, probation service incorporates the casework approach. During the 
probationer’s initial interview with the probation offi cer, an evaluation is made to 

  Unpaid debt   

   Criminals owe billions in restitution, and 
the numbers keep soaring.   Source: General 
Accounting Offi ce.  
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determine what type of treatment supervision is most appropriate. On the basis of 
information contained in the presentence investigation and on his or her skills in 
counseling and problem solving, the offi cer plans a treatment schedule designed to 
allow the probationer to make a reasonable community adjustment. He or she exam-
ines the probationer’s peer relationships, family problems, work skills and history, 
educational status, and involvement with drug or alcohol abuse. During the course 
of the probation period, the offi cer works with the offender in these designated areas 
as required. The treatment may be limited to one-to-one counseling, or it may 
involve referral to community service agencies for drug abuse treatment, vocational 
skill enhancement, or job assistance. Some probation agencies have special supervi-
sion units with offi cers specifi cally trained in these areas. Others provide psychiatric 
services or structured group counseling programs. 
    Because probationers are convicted criminal offenders and one of the offi cer’s 
roles involves community protection, a second function of the intake interview is to 
determine what level of community supervision appears necessary. Such supervision 
can involve regular visits to the probationer’s home and place of employment and 
can require him or her to report to the probation offi ce on a weekly, semimonthly, 
or monthly basis. 
    Although many probation agencies do operate in the manner outlined, in prac-
tice few probationers receive such individualized treatment and supervision, for many 
reasons.  First,  the educational backgrounds, skills, and experiences of probation offi -
cers vary widely. A number of agencies require graduate education and related expe-
rience for a career in probation work, but others have no such prerequisites. This 
often results in the recruitment of inexperienced college graduates, and probation 
becomes an entry-level position for employment in the criminal justice fi eld. More-
over, in some states high school graduates with no training in counseling, psychology, 
social work, or any other behavioral fi eld have managed to obtain jobs in the proba-
tion area.  Second,  like members of any occupation or profession, many probation 
offi cers have little dedication or interest in their work. This often results in apathy 
toward their clients’ needs and problems, an avoidance of responsibility, and the 
“stealing of time” during business hours. 
    A  third  problem is the low level of career mobility in probation work. Combined 
with moderate to low salaries in many jurisdictions are limited opportunities for 
advancement. This results in frustration, dissatisfaction, cynicism, and high staff 

       Kansas City, Missouri, police offi cers entering the residence of a high-risk probation violator.   
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turnover. In addition, there is the issue of caseload size. Workloads range from a 
dozen probationers per offi cer in a few agencies to more than many hundreds per 
offi cer in others. By law, for example, Arizona probation offi cers can have no more 
than 60 cases, but in Los Angeles, the county’s 122 offi cers were supervising 31,000 
probationers in 2005. 37  The treatment and supervision aspects of probation become 
even further diluted by the need to perform presentence investigations. In conse-
quence, treatment sometimes becomes reduced to making a telephone call every 
other week to determine whether a probationer is managing to hold a job, and 
supervision amounts to as little as one mail contact each month to determine whether 
probationers are residing where they say they are. 
     Finally,  as with police work, probation offi cers can differ dramatically in 
approaches to their work and attitudes toward their clients. There are probably many 
who can successfully fulfi ll their dual role as clinicians and supervisors. However, 
there are also many who are exclusively either “social workers” or “rule enforcers.” 
In addition, there are “legalists,” who stress the upholding of law for its own sake; 
there are “company agents,” who focus almost exclusively on rising in the hierarchy 
of the probation organization; and there are the stereotyped “civil service hacks,” 
who think of little else than the number of years left until retirement and in the 
meantime work hard at getting the lion’s share of days off, sick pay, fringe benefi ts, 
lunch hours, and coffee breaks. Each of these types can negatively affect a proba-
tioner’s potential for readjustment. 
    Most clinicians would agree that even the most dedicated workers, including 
probation offi cers, often limit the impact of the assistance they provide by not giv-
ing enough help to those who could benefi t most. Throughout the human services 
network, including offender rehabilitation agencies, the nature of the clients served 
varies widely. At one end of the spectrum, perhaps 5 percent to 25 percent, are 
clients with a minimum of problems. Many are highly motivated to fulfi ll the terms 
of their probation, and no matter what support and assistance is or is not provided, 
their chances of success are high. At the opposite end are another 5 percent to 
25 percent who are so dysfunctional and committed to an antisocial lifestyle that 
little can change them. With or without service and treatment, most of these typi-
cally fail. Those in the middle, the remaining 50 percent to 90 percent, can go either 
way, depending on the nature and intensity of the service and supervision provided. 
These are the ones who could benefi t most from rehabilitation programs. Yet there 
is a tendency to focus the majority of energy and services on those who appear to 
need them most. As a result, within the probation system it is the most dysfunctional 
clients—those who will potentially profi t the least—who receive most of the treat-
ment and supervision available. In consequence, the middle group, that large per-
centage whose behavior is most receptive to change, tends to be neglected.   

 Shock Probation 

 In 1965, the Ohio state legislature passed the fi rst    shock probation    law in the United 
States, allowing judges to incarcerate an offender for a brief part of the sentence, sus-
pend the remainder, and place him or her on probation. Under the Ohio statute, shock 
probation (also known as a  mixed  or  split  sentence) is not part of the original sentence. 
Rather, the defendant can fi le a petition requesting it between 30 to 60 days after 
sentencing, or the judge can order it in the absence of any petition. Its “shock” value 
comes from the contention that the staggering effect of exposure to prison or jail can 
be a signifi cant deterrent to crime. Eligibility for shock probation procedures follows 
the same statutory guidelines that govern the granting of probation in general.  
     Opinions regarding the suitability of shock probation as a rehabilitative tool 
are mixed. From a positive standpoint, it represents a way for the courts to do 
the following:  

  •   Impress offenders with the seriousness of their actions without imposing a long 
prison sentence.  

 Shock probation gives an offender a 
little taste of the bars.

    — ohio   prosecutor     

 Shock probation gives an offender a 
little taste of the bars.

    — ohio   prosecutor     
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  •   Release offenders found by the institutions to be more amenable to community-
based treatment than was realized by the courts at the time of sentence.  

  •   Arrive at a just compromise between punishment and leniency in appropriate 
cases.  

  •   Provide community-based treatment for offenders who can be rehabilitated, 
while still imposing deterrent sentences where public policy demands it. 38    

   In addition, because the imprisonment is only short-term, the offender is less 
likely to be absorbed into the “hard rock” inmate culture. At the same time, the 
costs of shock probation are signifi cantly lower than those of a full period of 
incarceration. 
    Opponents of shock probation argue vigorously that it is counterproductive as 
a rehabilitative tool. First, its deterrent effect is limited or totally negated by the 
job loss and broken community ties associated with incarceration, however brief. 
Second, the purpose of probation is to  avoid  incarceration, not supplement it. 
Third, even a short period of incarceration can expose offenders to hardened 
criminals and the hostilities and resentment of prison life. Fourth, it stigmatizes 
offenders for having been in jail or prison and may damage their self-concept. 
Fifth, and perhaps most important, prison and probation are at opposite ends of 
the punishment-rehabilitation continuum; they are mutually exclusive and there-
fore should not be mixed. 
    Although shock probation may be functional from the perspective of the 
criminal justice system in terms of the lower costs of probation versus imprison-
ment and the alleviation of prison overcrowding, there is no evidence demonstrat-
ing that it reduces recidivism. Several empirical studies have examined the shock 
probation experience, but the fi ndings remain inconclusive. 39  In the opinion of the 
National Institute of Justice, shock probation and “split sentences”  do not  reduce 
repeat offending. 40      Going further, there has been growing criticism of shock proba-
tion on grounds that re-arrest rates are high, particularly for violent offenders and 
DUI cases. 41  Because of this, Indiana, for example, has placed less than 1 percent of 
probationers on “shock” status.” 42    

 Intensive Probation Supervision 

    Intensive probation supervision    is a program of closer surveillance and more 
exhaustive services that place a probationer under tighter control than he or she 
might experience under regular probation. Although it is not a particularly new 
concept, it has received considerable attention in recent years because of the dual 
purposes it serves, given today’s overcrowded penitentiaries and escalating criminal 
justice costs. First, it restrains the growth of prison populations and associated 
costs by controlling selected offenders in the community. Second, and at the same 
time, it satisfi es at least a part of society’s demand that offenders be punished for 
their crimes. 43  
    The degree of surveillance varies considerably from one jurisdiction to another. 
In general, caseloads are small and there are frequent contacts between the proba-
tioner and the probation offi cer in the home, on the job, and at the probation offi ce. 
Typical standards include:  

  •   Five face-to-face contacts per week.  
  •   Mandatory community service.  
  •   Mandatory employment.  
  •   Mandatory curfew.  
  •   Weekly checks of local arrest records.  
  •   Routine alcohol and drug testing.   

    As for the effectiveness of intensive probation supervision, research data suggest 
somewhat mixed and ambiguous results. For example, in a comprehensive study of 
14 intensive probation supervision programs in nine states, no clear relationship was 
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found between frequency of contact and recidivism. 44  Offenders under intensive 
supervision were just as likely as those on regular probation to commit a crime. Nor 
was there any indication that probationers under intensive supervision were rear-
rested for less serious crimes than their counterparts. Intensive supervision programs 
did, however, succeed in altering offenders’ perceptions about crime. Those in inten-
sive programs believed that their chances of getting caught for a crime while on 
probation were high, particularly if the crime involved drug use. They also believed 
that, if caught, they would be treated more harshly than offenders on regular proba-
tion. Finally, the study found that while intensive supervision programs are not 
necessarily more cost-effective than regular probation, they are considerably cheaper 
than housing offenders in prison.   

 Probation Violation and Revocation 

 Because probation is a conditional release, it does not guarantee absolute freedom. 
Arrests for new crimes or violations of the conditions of probation can result in 
 revocation of probation  and imprisonment of the offender. 
    As noted earlier, the conditions of probation are established by statute, and 
special conditions can be imposed by the sentencing court. There has been little 
argument as to whether a new arrest constitutes a violation of probation. Moreover, 
the appellate courts have given the lower courts considerable latitude in imposing 
conditions of probation. Thus, such technical violations as nonpayment of a fi ne 
imposed as a condition of probation, failure to pay off civil judgments for fraud 
though able to pay, failure to make child support payments, failure to report to one’s 
probation offi cer, and driving while intoxicated, to name only a few types of viola-
tions, have been grounds for revocation.  Absconding  from probation supervision—that 
is, failing to report and concealing oneself from the probation authorities—represents 
another serious violation of probation. 
        The issue of probation violation tends to underscore the tremendous discretion-
ary authority of the probation offi cer. Technical violations generally come to the 
attention only of the supervising offi cer. If the defendant fails to report, reverts to 
using drugs, consorts with known criminals, refuses to remain gainfully employed, 
or fails to live up to other conditions of the probation contract, the offi cer has sev-
eral options. He or she can cite the probationer for violation, can engage in more 
intensive counseling and supervision, or can simply “look the other way.” Thus, 
violation proceedings are initiated by the probation offi cer, and these generally begin 
only when revocation is the course decided on. It should be emphasized, however, 
that although the probation offi cer or department can recommend revocation,  only 
the court has the authority to revoke probation.  
    In the event of a new arrest, a warrant may be lodged against the probationer 
in order to prevent his or her release on bail. If the violation is only technical, a 
warrant may also be issued and the violator taken into custody by either the police 
or probation authorities. Some jurisdictions issue such warrants as a matter of course; 
others do so only when there is evidence that the probationer would abscond if left 
in the community pending a revocation hearing. 
    Once the probation authorities decide to seek revocation, the offender is 
given notice of the decision, the probation offi cer prepares a violation report, and 
a formal court hearing is scheduled. Until recently, revocation hearings included 
few procedural safeguards. In 1967, however, the U.S. Supreme Court held in 
   Mempa   v.   Rhay    that a probationer has a constitutional right to counsel at any 
revocation proceeding where the imposition of sentence had been suspended but 
would be enjoined following revocation. 45  In 1972, the Court ruled in    Morrissey   
v.   Brewer    that when the potential for revocation of parole is at issue, an informal 
inquiry is required to determine whether there is probable cause to believe that 
the parolee has indeed violated the conditions of parole. 46  The Court added the 
mandate of a formal revocation hearing as well, within minimum due process 
requirements. 
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    While  Morrissey  was a parole case, its signifi cance for probationers came the 
following year with    Gagnon   v.   Scarpelli    .  47  In this decision the Court extended its 
holding in  Morrissey  to probationers and also held that both probationers and parol-
ees have a constitutionally limited right to counsel during revocation proceedings. 
 Exhibit 17.2  explores these three cases in more detail. 
    In the years since  Mempa, Morrissey,  and  Gagnon,  both state and federal courts 
have made a number of signifi cant decisions regarding revocation proceedings. In 
 United States  v.  Reed,  48  a U.S. circuit court of appeals stressed the rehabilitative 
nature of probation and indicated that the accumulation of a few minor technical 
violations should not necessarily be grounds for revocation. In  United States  v. 
 Pattman,  49  the court ruled that hearsay evidence that is “demonstrably reliable” 
need not be subject to confrontation and cross-examination in revocation proceed-
ings. In other decisions, courts have held that revocation can be based on conduct 
occurring prior to the actual granting of probation, 50  that a probationer may not 
invoke the Fifth Amendment privilege against self-incrimination in revocation 
proceedings when asked to testify about technical violations of probation, 51  and 
that evidence to support a revocation of probation need not establish guilt “beyond 
a reasonable doubt.” 52    

 The Effectiveness of Probation 

 Probation is by far the most widely used criminal sanction. At the end of 2006, for 
example, almost 5.1 million offenders were under probation supervision in the 
United States. 53  Half (50 percent) had been convicted of a misdemeanor, 49 percent 
had been convicted of a felony, and 1 percent were for other infractions. 
    There are reasons for this widespread use of probation, most stemming from 
economic and humanitarian considerations. In addition, some observers believe that 
probation is the most effective phase of the criminal justice process. This notion has 
been called into serious question, however, as the vast majority of studies of proba-
tion effectiveness are more than three decades old. Moreover, these studies may not 
be meaningful as indicators of the success of probation. More recent data contradict 
the fi ndings of the earlier research. 
    One of the more comprehensive studies of probation effectiveness found that 
most felony offenders placed on probation were still a considerable threat to the 
community. 54  Commissioned by the National Institute of Justice and conducted by 
the Rand Corporation during the 1980s, the study examined 1,672 felony cases from 
California’s Los Angeles and Alameda counties. During the 40-month follow-up 
period of the study, 65 percent of those placed on probation were rearrested. Almost 
80 percent of these, or 51 percent of the entire sample, were convicted of new crimes. 
Of the sample, 18 percent were reconvicted of serious violent crimes, and 34 percent 
were reincarcerated. Charges were fi led against 53 percent of the felony probationers: 
19 percent had only one charge, 12 percent had two charges, and 22 percent had 
three or more charges against them. Moreover, 51 percent of the entire study popu-
lation experienced a fi ling for property crime, 24 percent for violent crime, and 
14 percent for a drug law violation. (The percentages were based on 2,608 charges; 
some of the 1,672 cases had multiple charges.) 
    The Rand study, however, described only one population. In 1986, research-
ers at Southeast Missouri State University conducted a similar study for the state 
of Missouri. 55  A total of 2,083 felons from the most urban population in Missouri 
were tracked for 40 months, but with very different results. The rearrest rates 
were considerably lower in Missouri than in California. This suggests that the 
effectiveness of probation varies from one jurisdiction to the next and that indi-
vidual studies of probation effectiveness may not be representative of felony pro-
bation in general. A recent analysis of probation by the Department of Justice 
came to the same conclusion. 56  A number of studies suggest that probation can 
have a positive impact when it occurs in conjunction with treatment for drug 
abuse. 57      
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 Parole   
     Parole    ,  a term that comes from the French meaning “word of honor” and was fi rst 
used in 1846 by the Boston penal reformer Samuel G. Howe, 58  refers to the practice 
of allowing offenders to serve the fi nal portion of a prison sentence in the com-
munity. More specifi cally:  

 [Parole is] the status of being released from a penal or reformatory institution in which 
one has served a part of his maximum sentence, on the condition of maintaining good 
behavior and remaining in the custody and under the guidance of the institution or some 
other agency approved by the state until a fi nal discharge is granted. 59   

    Thus, parole actually comprises two operations: (1) “parole release,” the proce-
dures used to establish the actual periods of confi nement that prisoners serve, and 
(2) “parole supervision,” the conditions and provisions that regulate parolees’ lives 
outside of prison until the fi nal discharge from their sentence. 

 I believe there are many who might be 
so trained as to be left on their parole 
during the last period of their imprison-
ment with safety. 

   — dr .  samuel   g.   howe , 1846     

 The granting of parole is an act of grace, 
comparable to the pardoning power that 
was once the prerogative of the monar-
chy. As such, it is infected from the 
outset with the arbitrariness and unpre-
dictability that is characteristic of penal 
institutions and other autocracies. 

   — jessica   mitford , 1974   
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  EXHIBIT 17.2  LAW & CRIMINAL JUSTICE 

 Due Process and Revocation Hearings  

  Mempa  v.  Rhay,  398 U.S. 128 (1967) 

 On June 17, 1959, a court in Spokane, Washington, convicted 17-

year-old Jerry Douglas Mempa of “joyriding” (riding in a stolen au-

tomobile). His conviction was based on a guilty plea entered with 

the advice of his court-appointed counsel. The court suspended the 

imposition of his sentence and placed him on probation for a period 

of two years. 

  Several months later, the county prosecutor moved for the revo-

cation of Mempa’s probation on the allegation that he participated in 

a burglary on September 15, 1959. At the revocation hearing, Mempa 

was not represented by counsel, nor was he asked if he wished coun-

sel. Mempa admitted participation in the burglary, and the sole testi-

mony connecting him with the crime came from a probation offi cer. 

There was no cross-examination of the offi cer’s statement. Without 

asking Mempa if he had anything to say or any evidence to supply, the 

court revoked his probation and sentenced him to 10 years in the 

state penitentiary. 

  In 1965, Mempa petitioned for a writ of  habeas corpus,  claiming he 

had been deprived of his right to counsel at the revocation proceeding 

at which the sentence was imposed. The Washington Supreme Court 

denied his petition, however. On appeal, the U.S. Supreme Court ruled 

in Mempa’s favor. In its opinion, the High Court did not question the 

authority of the state of Washington to provide for a deferred sentenc-

ing procedure coupled with its probation provisions. However, it em-

phasized that the “appointment of counsel for an indigent is required 

at every stage of a criminal proceeding where substantial rights of a 

criminal accused may be affected.” 

   Mempa  v.  Rhay  resulted in a variety of judicial interpretations. The 

Supreme Court’s holding required that counsel be provided only at 

those revocation proceedings involving deferred sentencing and did 

not apply to cases when the probationer was sentenced at the time of 

trial. Many lower courts treated the decision in exactly that way. How-

ever, other courts extended  Mempa  to all revocation proceedings, 

with the view that any revocation hearing was a “critical stage” that 

required due process protection. Furthermore, although  Mempa  ap-

plied only to probation revocation hearings, a number of courts inter-

preted it to apply to parole as well.   

  Morrissey  v.  Brewer,  408 U.S. 471 (1972) 

 The decision in  Morrissey  v.  Brewer  related to parole revocation, but 

since parole and probation revocation are similar in nature, it had po-

tential signifi cance for both types of proceedings. 

  In 1967, John Morrissey was convicted in an Iowa court of falsely 

drawing checks, and he was sentenced to a maximum term of seven 

years’ imprisonment. He was released on parole the following year, 

but within seven months Morrissey was cited for violation of his pa-

role. He was arrested, and he admitted to purchasing an automobile 

without permission, obtaining credit under an assumed name, having 

become involved in an automobile accident, and failing to report these 

and other matters to his parole offi cer. He maintained that he had not 

contacted his parole offi cer due to sickness. 

  One week later, the parole violation report was reviewed, parole 

was revoked, and Morrissey was returned to prison. On a  habeas 

corpus  petition to the U.S. district court, Morrissey claimed that he 

had been denied due process under the Fourteenth Amendment in 

that his parole had been revoked without a hearing. The district court 

denied his petition, the U.S. court of appeals affi rmed the lower-court 

decision, and the U.S. Supreme Court granted  certiorari.  

  The Court began its opinion stating that the revocation of parole 

is not part of a criminal prosecution and thus the full panoply of 

rights due a defendant in such a proceeding would not apply. How-

ever, the Court went on to state that parole revocation involves the 

potential termination of an individual’s liberty and, therefore, that 

certain due process safeguards are necessary to ensure that the 

fi nding of a parole violation is based on verifi ed facts to support the 

revocation. 
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    For almost a century, parole has been an established part of American correc-
tional theory and practice. It has had the ostensible purposes of ensuring that impris-
onment is tailored to the needs of the inmate, reducing the harshness of long prison 
sentences, and hastening the offender’s reintegration into the community when it 
appears that he or she is able to function as a law-abiding citizen. In addition, it 
has had the more subtle goals of alleviating the overcrowded conditions of correc-
tional institutions and assisting in maintaining social control within prisons through 
the threat of denial of parole as punishment for misbehavior.  

 The Origins of Parole 

 As a combination and extension of penal practices, parole has a long history. It seems 
to have fi rst appeared in a rudimentary form when the British economy declined 
during the latter part of the sixteenth century. 60  In the colonies, the need for cheap 

 It used to be that you got ten bucks, a 
bus ticket, and a new suit when you 
walked through the prison gate. Now 
your gate money is $21 and a free van 
ride, but that’s all you get. If you don’t 
have your own clothes, you go home in 
your prison blues. Real nice! 

 —a nevada inmate 
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  In establishing procedural safeguards, the Court considered parole 

revocation to be a two-stage process: (1) the arrest of the parolee and 

the preliminary hearing and (2) the revocation hearing. In designating 

a preliminary hearing for all parole violators, the Court held as follows:  

 Such an inquiry should be seen in the nature of a preliminary hearing to deter-

mine whether there is probable cause or reasonable grounds to believe that the 

arrested parolee had committed acts which would constitute a violation of pa-

role condition.  

 The Court also specifi ed that at this preliminary review, the hearing 

offi cer should be someone not involved in the case and that the 

parolee should be given notice of the hearing and the opportunity to 

be present during the questioning of persons providing adverse in-

formation regarding the alleged violation. Subsequently, a determi-

nation should be made to decide if the parolee’s continued deten-

tion is warranted. 

  In reference to the revocation hearing, the Court held as follows:  

 The parolee must have an opportunity to be heard and to show, if he can, that 

he did not violate the conditions or if he did, that circumstances in mitigation 

suggest the violation does not warrant revocation. The revocation hearing must 

be tendered within a reasonable time after the parolee is taken into custody. A 

lapse of two months as the state suggests occurs in some cases would not 

appear to be unreasonable.  

 And in terms of due process at revocation hearings:  

 Our task is limited to deciding the minimum requirements of due process. They 

include (a) written notice of the claimed violation of parole; (b) disclosure to the 

parolee of evidence against him; (c) opportunity to be heard in person and to 

present witnesses and documentary evidence; (d) the right to confront and 

cross-examine adverse witnesses (unless the hearing offi cer specifi cally fi nds 

good cause for not allowing confrontation); (e) a “neutral and detached” hear-

ing body such as a traditional parole board, members of which need not be ju-

dicial offi cers or lawyers; and (f) a written statement by the fact fi nders as to 

the evidence relied on and reasons for revoking parole.  

  However, the Court left open the question of counsel: “We do not 

reach or decide the question whether the parolee is entitled to the 

assistance of retained appointed counsel if he is indigent.”   

  Gagnon   v.   Scarpelli,   411 U.S. 778 (1973)  

 During the year following  Morrissey,  the issue of right to counsel at 

revocation proceedings again came before the Court. In July 1965, 

Gerald Scarpelli pleaded guilty in a Wisconsin court to a charge of 

armed robbery. He was sentenced to a term of 15 years’ imprison-

ment, but the judge suspended his sentence and placed him on proba-

tion for a period of seven years. The following month, he was arrested 

on a burglary charge, his probation was revoked without a hearing, and 

he was incarcerated in the Wisconsin State Reformatory to begin 

serving his original 15-year sentence. 

  Some three years later, Scarpelli applied for a writ of  habeas 

corpus.  After the petition had been fi led, but before it had been 

acted on, Scarpelli was released on parole. A U.S. district court 

judge ruled that the petition was not moot because of Scarpelli’s 

parole status, because the original revocation carried “collateral 

consequences,” namely, the restraints imposed by his parole. The 

district court then held that the revocation of probation without a 

hearing and counsel was a denial of due process. The court of ap-

peals affi rmed, and the state of Wisconsin appealed to the U.S. 

Supreme Court. 

  In its decision, the Supreme Court made two points. First:  

 Probation revocation, like parole revocation, is not a stage of a criminal prosecu-

tion, but does result in loss of liberty. Accordingly, we hold that a probationer, 

like a parolee, is entitled to a preliminary hearing and a fi nal revocation hearing 

in the conditions specifi ed in  Morrissey  v.  Brewer.   

 And furthermore: 

 Counsel should be provided in cases where, after being informed of his right to 

request counsel the probationer or parolee makes such a request based on a 

timely or colorable claim:  

  1.    That he has not committed the alleged violation of the conditions upon 

which he is at liberty; or  

  2.    That, even if the violation is a matter of public record or is uncontested, 

there are substantial reasons that justifi ed or mitigated the violation and 

made revocation inappropriate, and that the reasons are complex or other-

wise diffi cult to develop or present.     
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labor was critical. The British government began granting reprieves and stays of 
execution to felons who were physically able to work so that they could be trans-
ported to the New World. The pardoned convicts became indentured servants whose 
labor was sold to the highest bidder in the colonies. The newly arrived felons were 
required to work off their indenture, and the only other condition of their pardon 
was that they not return to England.  
     Captain Alexander Maconochie of Norfolk Island, however, was the “father 
of parole” in its purest form. As noted in Chapter 14, Maconochie established a 
“mark system” whereby an inmate could earn early release through hard work and 
good behavior. Sir Walter Crofton’s “Irish system” was a refi nement of Macono-
chie’s ideas in which inmates could earn a conditional release through a “ticket-
of-leave.” 
    The concept of parole continued to evolve in the United States with the 
principles of “good-time”  laws  and indeterminate sentencing. The notion underly-
ing good-time laws was modest. If, in the opinion of prison authorities, inmates 
maintained an institutional record of hard work and good conduct, they could be 
released after a shorter period than that imposed by the sentencing court. The 
purposes of the laws were somewhat more complex, however. They were attempts 
to assist in the reformation of criminals, combined with endeavors to mitigate the 
severity of the penal codes; to solve the problems of prison discipline; and to get 
good work from inmates, thereby increasing the profi ts of prison industries and 
contract labor. 61  
    The fi rst good-time law was passed in New York in 1817. It provided that fi rst-
term prisoners with sentences of fi ve years or less could reduce their sentences by 
one-fourth for good behavior. Although the New York statute was not immediately 
put into practice, shortly after midcentury more than half the states had provisions 
granting time off for good behavior. Then, in 1869 Michigan adopted the fi rst 
indeterminate sentencing law. In 1876, as a result of the efforts of Elmira Reforma-
tory warden Zebulon Brockway, similar legislation was passed in New York. Under 
its provisions, an offender could be released when his behavior showed that he could 
be returned to society. Since the offender was being released before the expiration 
of sentence, special provisions were made for community supervision, and thus parole 
became a reality. By the second decade of the twentieth century, most states had 
indeterminate sentencing laws, and the nature of parole as it is understood today 
had become fi rmly established. 62    

 Parole Administration 

 The terms  parole  and  probation  have often been mistakenly used interchangeably—
but as is already apparent, there are many differences between the two. Probation 
involves a sentence to community supervision in lieu of imprisonment; parole is a 
conditional release from a correctional institution after a period of imprisonment has 
already been served. Beyond this distinction, there are administrative differences. 
First, the authority to both grant and revoke probation falls within the realm of the 
lower courts. In contrast, the authority to grant and revoke parole is held by an 
administrative board that can be (1) an independent state agency, (2) a unit within 
some larger state department, or (3) the same body that regulates the state’s cor-
rectional institutions. Second, responsibility for the supervision of probationers can 
rest with a single court, a county agency, a state department or division, or some 
combination thereof in any given jurisdiction. Parole supervision services, however, 
are under the authority of a single state agency in all instances but are not neces-
sarily under the leadership of the parole board. 
    The advantages and disadvantages of the various models of parole administra-
tion have been heavily debated. Which model is actually followed, however, is gen-
erally a matter of state politics. In recent years, as both parole and correctional 
agencies have become more professional, the trend has been to combine administra-
tion of the two.  

  Parolees in the United States, 

1980–2006   

 Source: Bureau of Justice Statistics.  
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 The Parole Board   The functions of parole boards are essentially fourfold: (1) to 
select and place prisoners on parole; (2) to provide continuing control over parolees 
in the community; (3) to discharge parolees from supervision when they complete 
their sentences; and (4) to review parole violations and determine whether revocation 
and return to prison is appropriate. Thus, the overall task of the parole board is the 
implementation of indeterminate sentencing. 
  Since parole boards make decisions on parole release and revocation, as well as 
create policy regarding planning and supervision services, it seems logical that the 
effi ciency and viability of the entire parole system depend on the qualifi cations, skill, 
and experiences of the members of the board. The American Correctional Association 
recommends that parole board members command respect and public confi dence; be 
appointed without reference to creed, color, or political affi liation; possess academic 
training that would qualify them for their professional practice; and have intimate 
knowledge of the situations and problems confronting offenders. 63  To these, the 
National Advisory Commission on Criminal Justice Standards and Goals adds:  

 No single professional group or discipline can be recommended as ideal for all parole board 
members. A variety of goals are to be served by parole board members, and a variety of 
skills are required. Knowledge of at least three basic fi elds should be represented on a parole 
board: the law, the behavioral sciences, and corrections. Furthermore, as a board assumes 
responsibility for policy articulation, monitoring and review, the tasks involved require 
persons who are able to use a wide range of decision-making tools, such as statistical 
materials, reports from professional personnel, and a variety of other technical information. 
In general, persons with sophisticated training and experience are required. 64   

  However, surveys sponsored by the American Correctional Association and the 
National Council on Crime and Delinquency indicate that qualifi cations such as 
these are required in only a minority of jurisdictions. 65  Independent observations 
have shown that in a number of states some parole board members have had  no  
previous exposure to the criminal justice system or offender problems. This was 
especially true in two selected jurisdictions where decision making was in the hands 
of part-time boards. Board membership included physicians, ministers, retail sales 
clerks, and small business operators—most of whom had an interest in correctional 
issues but few of whom had training or experience in law, social work, corrections, 
or related skills. This should not suggest, however, that all parole board members 
are ill-equipped for the responsibilities they share. Quite the contrary: There are 
many whose career experiences include law, probation, and parole, plus graduate 
degrees in one or more of the social or behavioral sciences.    

 Eligibility for Parole 

 There are numerous statutory restrictions on the granting of parole. As a result, inmates 
are not automatically paroled as a matter of right. Parole eligibility, then, refers to the 
earliest date that an inmate can be considered for parole. However, because of the 
nature of their offenses and sentences, some prisoners can never be paroled. 
    A key factor in the determination of parole eligibility are the statutes regarding 
“good time.” Good time, as explained earlier, refers to the number of days deducted 
from a sentence for good behavior, meritorious service, particular kinds of work, or other 
considerations. Some states have a fi xed formula for allocating good time, such as two 
or three days for each month served. In others it is left to the discretion of the prison 
authorities but cannot exceed a certain portion of the term imposed by the court. 
    Contrary to the opinion of many correctional authorities, however, it would appear 
that good time is protected by the  ex post facto  clause of the U.S. Constitution. Article 
I, Section 10 of the Federal Constitution provides that “no State shall . . . pass any . . .  ex 
post facto  law.” In the context of good-time credits, the  ex post facto  clause prevents the 
increase of punishment after the date of the criminal offense. 66  What this means is that 
since good-time credits technically are part of the original sentence, states cannot enact 
new laws for computing good time and apply them retroactively. 67   
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 At the same time, however, good-time credits must be earned, and as noted in 
the discussion of prison disciplinary proceedings in Chapter 16, they can be forfeited 
for poor behavior.

   The Parole Hearing   Parole hearings are generally private and are attended only 
by the inmate, the board, a representative of the institution in which the inmate is 
incarcerated, and a stenographer or stenotypist to record the proceedings. The board 
reviews the inmate’s case as well as any institutional reports that may have been 
submitted; questions the inmate regarding his or her adjustment, plans if released, 
and perhaps the circumstances of the offense; and offers the inmate an opportunity 
to make a statement on his or her own behalf. The inmate is then dismissed, and 
the board discusses the case and makes its decision. 
  The specifi c procedures used by different boards vary. In the past, one board 
member examined the institutional records and interviewed each inmate under con-
sideration. He or she would then make a recommendation, and the entire board 
would either ratify or modify the recommendation in an executive session. Currently, 
several models are used. Some boards meet  en banc  for every case; others break up 
into groups to hold hearings in different parts of the jurisdiction. Since the mid-
1970s, the U.S. Board of Parole and many of the larger states have been using 
hearing examiners, who make recommendations on which the board acts. Regardless 
of the particular procedure, parole authorities have been given wide discretion as to 
how hearings are actually conducted. This discretion has been supported by the 
courts. In  Menechino  v.  Oswald,  68  decided by the U.S. Court of Appeals in 1970, the 
petitioner argued that his due process rights had been violated by the manner in 
which his parole hearing had been conducted. He claimed that the Constitution 
required that he be given the following:  

  1.   Notice.  

  2.   Fair hearing with right to counsel, cross-examination, and presentation of 
witnesses.  

  3.   Specifi cation of the reasons for the parole board’s decision.   

 The court, however, ruled that the due process clause did not apply to parole hear-
ings since inmates, who are already imprisoned, do not have “present private inter-
ests” that require protection. The following year, though, the court did hold that 
written reasons must be given for denial of parole. 69  In 1979, the U.S. Supreme 
Court in  Greenholtz  v.  Inmates of Nebraska Penal and Correctional Complex  affi rmed 
previous decisions that parole hearings need not have all the elements of due pro-
cess that are required at criminal trials. 70  And in 1998, in    Pennsylvania Board of 
Probation and Parole   v.   Scott    ,  71  the U.S. Supreme Court ruled that the exclusionary 
rule does not apply in parole revocation hearings, thus giving parole and police 
agencies a powerful weapon in investigating parole violations and criminal activity 
(see  Exhibit 17.3 ). 

   Parole Selection   An overview of contemporary parole practice suggests that 
many release decisions refl ect variable, arbitrary, and sometimes whimsical standards. 
A variety of legislative mandates, for example, express the vague policy that a prisoner 
should be paroled only when such action is not incompatible with the welfare of the 
community. 72  More specifi c criteria have included such factors as the offender’s prior 
criminal record, personality and physical condition, social history, employment record, 
intelligence, family status, institutional conduct, parole plan, prior probation or parole 
history, and stated intentions for the future, among others. Yet questions exist as to 
how these variables should be weighted in determining if or when a prisoner should 
be released. Factors that are deemed signifi cant may be emphasized even though they 
may indeed have no signifi cance at all. 
  In a number of settings, the decision to release falls within a political arena. 
The recommendations of a sentencing judge, a prosecuting attorney, or the news 

Who Are the Best Parole Risks?

Who, indeed, do the best on parole without 

repeating the crimes for which they were 

initially convicted? Rapists? Robbers? Prosti-

tutes? Burglars? Check forgers? Shoplifters? 

Who?

Actually, it’s none of the above. Quite sur-

prisingly, the answer is murderers. There are 

several explanations. Many murderers tend 

to be fi rst offenders who have committed 

crimes of passion and emotion. Another ex-

planation is age: Because the majority of con-

victed murderers serve long prison sentences, 

they tend to be older when released—well 

beyond the high-crime-risk years of adoles-

cence and young adulthood. Finally, the so-

called felony murderers whom one would 

expect to be repeaters—the killers for hire, 

robber-murderers, and serial killers—never 

really get the chance, at least not on the 

street. Most of these end up on death row or 

receive terms of life without parole. ❚
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media invariably affect the paroling process when they have implications for the 
political power of a member of the parole board. Moreover, in some state jurisdic-
tions and the federal system, crime victims are permitted to testify at the release 
hearings of inmates who have been convicted of victimizing them—a practice with 
a probable impact on parole decision making. 
  The decisions that emerge from such a nexus of policy, autocracy, and whim 
typically fall within the spectrum of “intuitive prognosis,” “common sense,” expedi-
ency, and hunch. The members of a paroling board  guess,  or follow their instincts, on 
the basis of the limited information submitted to them; they may observe potential 
candidates and make predictions based on insight, intuition, and inductive assump-
tion; or they may examine various types of more or less scientifi c data to arrive at a 
decision. Further confounding this process is the tendency to base decisions on a 
majority rule or, in some jurisdictions, a unanimous verdict. 

LAW & CRIMINAL JUSTICE EXHIBIT 17.3

Pennsylvania Board of Probation and Parole v. Scott

In granting Keith M. Scott parole, the Pennsylvania Board of Probation 

and Parole stipulated that he must refrain from owning or possessing 

weapons of any kind. When offi cers suspected Scott might be in pos-

session of several weapons, they searched his home and found a bow 

and arrow and a number of fi rearms. Although he objected at his pa-

role violation hearing that the search was unconstitutional, the seized 

weapons were admitted as evidence and Scott was ultimately re-

turned to the institution. On appeal, the Commonwealth Court of Penn-

sylvania affi rmed Scott’s challenge to the search and the Pennsylvania 

Supreme Court sustained the decision.

 When the case came before the U.S. Supreme Court, the question 

at hand was whether the federal exclusionary rule, which prohibits the 

introduction of evidence seized in violation of the Fourth Amendment 

ban against unreasonable search and seizure, applies to parole revoca-

tion hearings.

 In a fi ve-to-four decision, the High Court held that the federal 

exclusionary rule does not apply to parole revocation hearings. Not-

ing that the exclusionary rule is not constitutionally mandated, the 

Court explained that the deleterious impact that an application of 

the exclusionary rule would have on traditionally fl exible state pa-

role revocation proceedings is great. State parole authorities must 

have greater legal latitude since they deal with individuals who, in 

light of past criminal activities, are more likely than average citizens 

to offend again.

A scene from The Shawshank Redemption, a fi lm which addresses the problems of prison and 
parole.
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      Finally, predictions of human behavior are especially problematic when the indi-
viduals under review have already demonstrated a reduced capacity to function in a 
socially approved manner. Selection decisions may totally bypass  all  inmates who are 
considered less likely to succeed. Indeed, conservative parole boards have been known 
to release only prisoners who are seen to be good risks while denying parole to the 
remainder. 73   

    Statistical Prediction Methods   Scientifi c parole prediction emerged as an 
attempt to inject some degree of precision into the selection of prospective parolees. 
The goal was to increase the number of conditional releases of offenders who are 
likely to succeed and to reduce the number granted to those who are likely to fail. 
  Essentially,    parole prediction    refers to estimates of the probability of violation 
or nonviolation of parole on the basis of experience tables that have been developed 
with regard to groups of offenders possessing similar characteristics. 74  An  experience 
table  summarizes the postinstitutional experience of a given release group. It classi-
fi es offenders by their admission characteristics and uses only characteristics that 
have been shown to make a difference in postrelease response or adjustment in an 
aftercare setting. An experience table is similar to an actuarial table, which calculates 
or estimates insurance risks—but rather than indicating mortality or morbidity rates 
for each type of person, it points to violation or recidivism rates. 75  
  However,  parole prediction tables do not predict,  for several reasons. First, they are 
often heavily based on factors that were present in the inmate’s social situation prior 
to arrest, and thus generally do not include postsentence variables such as institu-
tional behavior and relationships. Second, they cannot anticipate differences in parole 
offi cers’ attitudes and willingness to revoke parole. Third, they are based on data 
from presentence reports, some of which is of questionable accuracy. Fourth, the 
solely empirical approach of prediction methods is weakened by the lack of any 
theoretical basis for assuming that particular variables have higher predictive value 
than others. In the fi nal analysis, statistical prediction methods seem no more accu-
rate at predicting which individuals will successfully complete their parole than are 
parole systems that do not use such methods. 76    

 Mandatory Release   A related issue involves repeated denial of parole in spite 
of an inmate’s eligibility for conditional release. It is not uncommon, for example, 
for a parole board to request a recommendation from the district attorney or chief 
prosecutor for the county in which a defendant was convicted. Depending on the 
nature of the case, the prosecutor’s parole recommendation can infl uence the board’s 
decision. Similarly, an inmate’s parole may be opposed by the police, the news 
media, the victims of the crime, and the general public. Consider the case of Rich-
ard Speck, who was convicted and sentenced to life imprisonment for the brutal 
murder of eight student nurses in Chicago in 1966. Given the sentiment of Illinois 
residents and the agitation of the victims’ families, Speck’s bids for parole were 
repeatedly denied, and he died in prison on December 5, 1991. For similar reasons, 
it is likely that Sirhan Sirhan (Robert F. Kennedy’s assassin) and Charles Manson 
will never be paroled. 
  In less notorious cases, in which inmates are serving indeterminate sentences and 
parole is repeatedly denied, or in certain types of defi nite (“fl at”) sentences, another 
factor comes into play—good-time credits. As noted earlier,    good time    refers to the 
number of days deducted from a sentence for good behavior, meritorious service, 
particular kinds of work, or other considerations. There are three kinds of good time. 
 Statutory good time  is given automatically when inmates serve their time without prob-
lems. In addition, there is  earned time  for participation in work, educational, or treat-
ment programs. In a few jurisdictions there is  meritorious time,  which is earned for 
some exceptional act or service (such as fi re fi ghting or other life-saving efforts). 
  Almost all jurisdictions provide for some type of automatic good time, ranging 
from 4.5 days per month in the federal system to 30 days per month in Alabama. 77  
Although the maximum number of good-time days is fi xed by statute, in some 

Good-Time Laws in the United 

States (maximum number of 

days per inmate)*
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jurisdictions “earned time” credits, which can total as many as 30 days per month, 
are applied beyond this upper limit. 
  The accumulation of good-time days ultimately results in    mandatory release   —
release as a matter of law. In New York and Missouri, inmates on mandatory release 
are subject to the same conditions as parolees and are under the supervision of a 
parole offi cer. In all other jurisdictions, however, mandatory release is  unconditional.     

 Conditions of Parole 

 As with probation, all individuals on parole are released under a series of conditions, 
whose violation can result in revocation and return to prison. These “dos and don’ts” 
of parole originated under the ticket-of-leave system.  
     Parole conditions are fairly uniform from state to state and can be grouped into 
two general areas:  reform conditions,  which urge parolees toward a noncriminal way 
of life; and  control conditions,  which enable the parole agency to keep track of them. 
The most common conditions include the following:  

  •    Reform conditions:  
    Comply with the laws. 
    Maintain employment and support dependents.
 Refrain from use of drugs.  
  •    Control conditions:  
    Report to parole offi cer upon release and periodically thereafter. 
    Cooperate with the parole offi cer. 
    Get permission (or notify) to change employment or residence.   

   In addition, as with probationers, there may be special conditions of parole geared 
to particular treatment and control needs. 
    In many jurisdictions, the list of parole regulations tends to be long, designed 
to control almost every aspect of the parolee’s life. For instance, until the late 1960s, 
the conditions of parole in New York included a prohibition against “having sexual 
relations with anyone other than your lawful spouse.” This restriction allegedly crept 
into the New York rules as a result of the moralistic Irish Catholic infl uence that 
dominated that system during its early years. However, such a condition was con-
sidered unreasonable and unenforceable, and parolees and parole offi cers alike tended 
to ignore it. Since 1970, a number of states, including Alaska, Connecticut, Mas-
sachusetts, and Ohio, have abandoned a number of restrictions, including regulations 
dealing with marriage and divorce, association with undesirables, motor vehicle 
usage, and alcohol use. 
    On the other hand, some conditions have been abolished because they were 
violations of broad constitutional rights. In  Hyland  v.  Procunier,  78  for example, a 
condition that required a parolee to secure permission before making a public speech 
was ruled invalid. Similarly, in  Sobell  v.  Reed,  79  the court struck down a rule that 
denied a parolee the right to make an antiwar speech. In both cases, the courts held 
that conditions that impinged upon First Amendment rights of free speech were 
beyond the authority of the parole board.   

 Parole Supervision and Services 

 Like probation offi cers, parole offi cers are responsible for supervising, aiding, and con-
trolling the clients assigned to them. As counselors, offi cers ease parolees’ reentry into 
society and aid them in overcoming obstacles to adjustment. In addition to providing 
individual counseling, they may help in the development of employment plans and job 
readiness, work with families to resolve problems, and refer parolees to community 
agencies that can help overcome certain persistent diffi culties. Some parole agencies 
have special units that focus on such areas as alcoholism, drug use, and unemployment, 
or on the needs of mentally ill or mentally impaired offenders. 

 Call it good time, gain time, earned 
time, statutory time, meritorious time or 
commutation time. Identify it as provi-
sional credits, good conduct credits, 
disciplinary credits. Whatever the term, 
it’s corrections’ carrot for good behav-
ior, and a management tool of long 
standing in the United States prisons. 

—    su   park   davis     
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standing in the United States prisons. 

—    su   park   davis     
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    In addition to serving as counselors, parole offi cers have the duty to police the 
behavior of those under their supervision. In many states, parole offi cers are armed 
peace offi cers. As one offi cer explained to the author:  

 It’s a rather contradictory bag to be in. We’re what you might call “gun-carrying social 
workers.” Or better yet, how about if we refer to it as the discipline of “authoritarian 
casework”?  

    Although quasi–law enforcement responsibilities are apparent in probation 
supervision, they are considerably more pronounced with respect to parole. Parolees 
tend to be more dangerous and serious offenders. Many have been incarcerated for 
long periods with intensive exposure to prison violence and the inmate culture. 
Moreover, the stigma of the ex-con label and former inmate status make it more 
diffi cult to adjust to life in the community. All of these factors combine to put 
stress on the law enforcement role of the parole offi cer and hinder the pursuit of 
rehabilitative goals.   

 Parole Violation and Revocation 

 The violation and revocation process in parole is very similar to that described ear-
lier for probation. After a new arrest or serious technical violation, a warrant is issued 
and the parolee is taken into custody. Pursuant to the Supreme Court’s decision in 
 Morrissey  v.  Brewer,  the delinquent parolee is given a measure of due process during 
his or her preliminary and revocation hearings, and the parole board can make one 
of two decisions: “restore to supervision” or “return to prison.”  
     If parole is revoked, the next issue is exactly how much time the parolee must 
serve in prison. This decision is made by the parole board either at the revocation 
hearing or during the next board meeting at the institution. A bitterly disputed 
matter in this regard is whether “street time”—the period spent under parole super-
vision prior to violation—should be credited against the remaining sentence. In 
some jurisdictions, the parole board establishes the violator’s “date of delinquency”—
the point at which the violation occurred. From that date on, any time served on 
the street is considered “dead time.” Thus, if an inmate with a 15-year sentence is 
paroled after three years, serves two years in the community in good standing but 
is then declared delinquent, fi ve years of his sentence will be considered as having 
been completed. The parole board may put a three-year “hold” on the individual, 
meaning that he or she will be eligible to be considered for parole in three years. 
In other jurisdictions, however, time spent on the street in good standing is not 
credited in this manner. 
    This issue has also been addressed with respect to probation violation. In regard 
to both probation and parole revocation, the denial of street-time credit represents 
a nonjudicial increase in sentence. Despite this argument, the courts have consis-
tently upheld the right of states to deny street-time credits. They have done so on 
the theory that since the probationer or parolee was not physically in custody, he or 
she was not “serving a sentence.”   

 Parole Discharge 

 Individuals can be discharged from parole in a number of ways. First, they can “max 
out.” That is, they can reach their    maximum expiration date   —the date on which 
their full sentence formally terminates. Second, in more than half the states and the 
federal system, parolees can be discharged by the parole board before their maximum 
expiration date. In this instance, however, a number of jurisdictions require that some 
minimum parole period be served. In Ohio, for example, discharge can occur after 
one year of satisfactory supervision and after fi ve years in the case of a life sentence. 
Under New York’s  executive clemency  statute, if the time remaining on the maximum 
sentence at the time of parole is more than fi ve years, the board can issue a discharge 
after fi ve consecutive years of satisfactory supervision. Third, discharge can occur 

 My job is to trail ’em, nail ’em, and 
jail ‘em. 
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through commutation of sentence or pardon by the governor. In about half the states, 
pardon is the chief mechanism through which the civil rights lost upon conviction 
and imprisonment can be restored. In the remaining states, civil rights are auto-
matically restored upon release from the penitentiary, upon discharge from parole, 
or at the fi nal expiration of the sentence. In Hawaii, Indiana, Massachusetts, Mich-
igan, and New Hampshire, however, a defendant’s civil rights are not lost upon 
conviction for a felony offense. 

   The State of Parole in the United States 

 The institution of parole in the United States has undergone signifi cant changes in 
the past several decades. Each state varies in its approach to parole, with some 
eliminating or diminishing the authority of parole boards and with others retaining 
it as a signifi cant function of prisoner reentry. 
    Three major trends have occurred in parole over time. First, the role of parole 
boards in determining the release of offenders has declined in favor of mandatory 
releases. The second major trend lies in the tremendous growth of the parole 
population. Currently, over 80 percent of offenders released from prison are on 
parole, an increase from 60 percent in 1960. Finally, the proportion of parole 
violators as a percentage of the total prison population has increased substantially. 
However, there are signifi cant variations in these trends among individual states, 
rendering it diffi cult to draw any single conclusion about the current state of 
parole. 
    The fi rst major component of parole, the decision to release an offender, has 
shifted over time. As noted earlier, there are two types of prisoner release—
discretionary and mandatory. Discretionary decisions have been the traditional func-
tion of the parole board, while mandatory release is mandated by law. The criminal 
justice system has moved away from the practice of indeterminate sentencing by 
judges that granted parole boards considerable fl exibility in deciding the length of 
an offender’s sentence. Increasingly, the legislative branch of government is dictating 
the release of offenders by establishing mandatory sentencing and release laws. The 
overall share of mandatory prison releases rose to 54 percent of those entering parole 
in 2006, up from 45 percent in 1995. 
    Less than 1 percent of releases are based on parole board decisions in states 
such as California and Illinois. On the fl ip side, however, several states continue to 
heavily rely on the discretion of the parole board for offender release, including 
Florida, Pennsylvania, and Washington, which release over 95 percent of prisoners 
on the basis of parole board recommendations. Some states, like Ohio, have an even 
mix of releases by parole board decisions and mandatory releases. 
    Overall, the parole population has experienced signifi cant growth. In 1995, 
700,174 individuals were released on parole; by 2006, there were 798,202 indi-
viduals on parole. The number of individuals on parole per 100,000 decreased from 
361 in 1995 to almost 352 in 2006. Over the past decade alone, the parole popu-
lation has grown over 30 percent, but there is signifi cant variation among states: 
13 states have experienced a decline in their parole populations during this time, 
while 14 others more than doubled their parole populations. Over 46 percent of 
the nation’s total parole population is from just fi ve states—California, Texas, Penn-
sylvania, New York, and Louisiana. 
    The sanctioning of those found in violation of parole has altered the composi-
tion of the prison population, creating a distinct and increasingly common pathway 
back to incarceration for former inmates. Parole failures can be classifi ed as either 
technical violations—that is, violating one of the terms of condition of release—or 
new crime violations, in which case a parolee is arrested, charged, and convicted of 
new and unrelated charges. Between 1998 and 2006, the number of parole violators 
sent back to prison remained relatively stable. The number of parole violators sen-
tenced to state prison in 2006 nearly mirrored the  total  number of state prison 
admissions in 1998. 

famous criminals
Belle Starr
Born Myra Belle Shirley in Carthage, Mis-

souri, in 1848, she was the daughter of a 

wealthy farmer and innkeeper. One of Belle’s 

childhood friends was Cole Younger, who 

later headed a band of outlaws that often 

rode with Frank and Jesse James. In their 

fl ights from lawmen, members of the James 

and Younger gangs would often hide out at 

the Shirley farm, and it was their infl uence 

that led Belle into a life of banditry.

In 1880, she married Sam Starr, a mem-

ber of a band of rustlers and thieves. During 

this period, much of Belle’s time was spent 

organizing, planning and fencing for rustlers, 

bootleggers, and horse thieves, as well as 

harboring them from the law.

In 1883, Belle became the fi rst woman 

ever tried for a major crime in the courtroom 

of the celebrated “Hanging Judge” Isaac C. 

Parker. She was convicted of heading a band 

of horse thieves and sentenced to a term of 

six months in a federal prison.

Belle Start continued her career as an 

outlaw, until 1889 when, at age 40, she was 

shot by a bushwacker. Her gravestone 

reads:

Shed not for her the bitter tear

Nor give the heart to vain regret,

’Tis but the casket that lies here,

The gem that fi lls it sparkles yet. ❚
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    Currently, more than a third of incoming prisoners are incarcerated for parole 
violations. In California, those who violate the terms of their parole constitute a 
whopping 67 percent of the state’s prison population. In both California and 
Utah, 28 percent of all parole violators are returned to prison, while the other 
48 states account for the remaining 44 percent of offenders imprisoned on parole 
violations. 
    In terms of measuring the success rate of parole, there is no national standard. 
The Bureau of Justice Statistics defi nes success as the completion of the terms of 
supervision without the parolee’s returning to prison or jail or absconding. Using 
this standard, 44 percent of parolees were successful in 2006, a measurement that 
had remained relatively constant since the 1990s, when success rates ranged from 
42 percent to 49 percent. However, policies and level of enforcement vary by state 
and contribute to widespread differences in success rates, which range from just 
19 percent in Utah to 83 percent in Massachusetts. And California, which 
accounts for 18 percent of the national population on parole, has a success rate 
of just 21 percent. Differences also exist among fi rst-release and re-release parol-
ees, the latter having already returned to prison at least once for violation of 
parole. Overall, fi rst-release parolees are more successful at avoiding a return to 
prison (79 percent) than those re-released (46 percent). Moreover, a study by the 
Urban Institute in Washington, D.C., found that in the two years following 
release, 62 percent of inmates released with no parole supervision were re-arrested 
at least once. 80  
    While examining these trends provides some insight into the current state of 
parole, continued research into what works and what doesn’t among states is needed 
to better direct future public policy initiatives.     

 Trends in Community-Based Correction  
 By 2008, the prison population in the United States had well exceeded 2 million. In 
addition, there were almost 5 million probationers, parolees, and offenders on manda-
tory release under the supervision of probation and parole authorities, with an addi-
tional 600,000 offenders under the supervision of various community agencies. Given 
the overcrowding of prisons and the pressures on state correctional systems to remedy 
the unconstitutional conditions in many of their facilities, combined with the trend 
toward mandatory prison sentences for violent offenders and drug traffi ckers, the 
character of inmate populations across America will probably undergo some change. 
More and more, prisons and penitentiaries will become places for holding serious 
criminals, at least for a time, and there will be increased use of community corrections 
for other types of offenders. Thus probation, diversion, and other forms of commu-
nity-based supervision and service will become even more signifi cant. However, many 
issues and alternatives remain problematic, casting doubt on the effectiveness and 
future use of community supervision.  

 Furlough and Temporary Release 

 A    furlough    is an authorized, unescorted absence from a correctional institution for 
a specifi ed period. It is granted for the purpose of enabling inmates to reestablish 
community contacts and family ties on a gradual basis. It has emerged in a variety 
of forms, including the home furlough, work release, and educational release.  

 Home Furlough   A home furlough is a short leave of absence, often taken on 
weekends and lasting anywhere from half an hour to as long as 180 days. 81  Under 
furlough programs, eligible inmates are given the opportunity to leave the institution 
for such purposes as seeking employment, maintaining family ties, solving family 
problems, seeking postrelease housing, or attending short-term educational or voca-
tional training courses. 
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  The home furlough serves a number of rehabilitative, humanitarian, and prag-
matic purposes. It is a means whereby inmates can begin the process of normalizing 
family relationships, reestablish contacts with the community, and prepare for even-
tual release. In addition, prison administrators view the furlough as an instrument 
of institutional management, feeling that the promise of a home visit for good 
behavior fosters greater compliance with custodial regulations. In settings where 
conjugal visitation is either impractical or not permitted, the furlough also has the 
benefi t of reducing sexual frustration. 
  Virtually unknown before the late 1960s, home furloughs have been adopted by 
most states as well as the federal system. Eligibility criteria vary, however. In some 
states, it is a statutory matter and applies only to inmates who are within one year of 
parole eligibility or conditional release and have not been convicted of escape, abscond-
ing, or violent offenses. In others, eligibility is a matter of legislative, judicial, or cor-
rectional policy, with the criteria ranging from highly specifi c to hopelessly vague. 82    

 Work Release   Similar in concept and purpose to the home furlough, work 
release is an alternative to total incarceration whereby inmates are permitted to work 
for pay in the community but must spend their nonworking hours in the institution. 
Work release is not a recent innovation; it was initiated in 1913 under Wisconsin’s 
Huber Law (introduced by Senator Huber). However, the idea has been accepted 
only slowly, and it was not until the early 1970s that work release became a wide-
spread correctional practice for felony offenders. 83  Eligibility criteria are similar to 
those for home furloughs, restricting release to inmates nearing parole or conditional 
release who do not represent a signifi cant risk to the community. 
  In addition to the advantages of furloughs in general, work release offers the 
benefi t of potentially reshaping an offender’s self-image and promoting the process 
of decarceration. Moreover, offenders can assume some fi nancial responsibilities by 
paying for transportation to and from the institution, contributing to the costs of 
their room and board, supplementing any welfare benefi ts given to their families, 
and beginning payments on any court-ordered restitution. Thus, work release can 
also serve the interests of the taxpaying public. 
  However, there are many obstacles to effective implementation of work release. 
It has been opposed on the ground that prisoners take jobs away from law-abiding 

Reprinted by permission of www.CartoonStock.com.
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citizens; inmates on work release have been exploited by some employers who feel 
that “cons” should not be paid at normal wage levels; and prison-based training 
has not always been usable in the modern employment market. The distance 
between many correctional institutions and active job centers has also restricted 
work-release efforts. Many prisons are in isolated rural areas, and it is generally 
neither feasible nor cost-effective to transport inmates for long distances on a daily 
basis. This problem has been mitigated, to some extent, by the nightly housing of 
inmates in jails and detention centers located near their job sites. Some jurisdic-
tions provide residential work-release centers. These offer not only living facilities 
for working inmates but counseling and supervised recreation during evening and 
weekend hours. 

       Study Release   A natural extension of the work-release principle, study release is 
offered to minimum-security, parole-eligible inmates who seek vocational or aca-
demic enrichment. Following the criteria and regulations of a state’s work-release 
project, study release provides opportunities for full-time, on-site participation in 
vocational school and college programs.  

    Experiences with Temporary Release   Temporary release programs have 
their critics, and crimes committed by inmates on work release or home furlough are 
given major coverage in the news media. During 1988, for example, few Americans 
were unaware of the name of Willie Horton, who had been sentenced to life without 
parole in Massachusetts for a homicide in 1974, only to be released on a weekend 
furlough during which he committed a brutal rape and murder (see  Exhibit 17.4 ). 
After that incident, states became conservative in the granting of furloughs, but 
almost immediately the trend reversed, perhaps as a result of prison crowding. From 
1988 to 1990, for example, the number of furloughs increased from 200,000 to 
230,960. In 1996, the fi gure was down to 156,000, a result of the number of inmates 
serving mandatory minimum sentences. By 2005, furloughs still existed in most states, 
but with numerous restrictions. 84  
  In spite of incidents of bad publicity, however, the concept of temporary 
release continues to hold promise as a form of partial incarceration, as a bridge 
between the prison and free society, and as another treatment mechanism in the 
spectrum of community-based correctional services. Perhaps many of the diffi cul-
ties in existing programs might be eliminated, or at least minimized, with better 
screening of candidates and monitoring of releasees. However, the kind of public 
outrage that is generated when even a few isolated violent crimes are committed 
by people who are supposed to be behind bars militates against its use as a cor-
rectional tool. This, combined with many unresolved questions as to whether 
temporary release actually reduces recidivism, and the political realities associated 
with it, cloud the prospects for the implementation of such programs on a con-
tinuing basis. 
  A strong contrast to furloughs is provided by the  halfway houses  and  prerelease 
centers  that have developed since the 1960s. Designed for inmates who are just a few 
months away from their parole dates, these residential facilities in urban locations 
provide individual counseling, vocational guidance, and job placement. Residents are 
required to abide by minimum security regulations, attend counseling and therapy 
sessions, and actively seek employment when ready. 85  
  Whether halfway houses are effective in reintegrating offenders into the com-
munity is open to question. Studies of their experience found signifi cant levels of 
escape, recidivism, and returns to prison for disciplinary violations. But since recid-
ivism seemed to be no higher among prerelease center residents than among other 
newly released inmates, it has been recommended that the halfway house concept 
be expanded. There seems to be little likelihood that this will occur, however, not 
only for political reasons but also because of the opposition of many communities 
to “placing convicts in our backyards.”  

 I think it’s been a situation where the 
administrative staff of the prison system 
has used good time, in a large sense, to 
fl ush prisoners out the door to make 
room for incoming prisoners. 

 —allen polunsky, board of 

texas criminal justice, on the 

number of violent offenders 

who have been granted parole 

 I think it’s been a situation where the 
administrative staff of the prison system 
has used good time, in a large sense, to 
fl ush prisoners out the door to make 
room for incoming prisoners. 

 —allen polunsky, board of 

texas criminal justice, on the 

number of violent offenders 

who have been granted parole 
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     Should Parole Be Abolished? 

 In 1938, FBI Director J. Edgar Hoover commented that the biggest job of law 
enforcement was the chasing down of “canny recidivists,” “mad dogs,” and “predatory 
animals” who have been “cloaked by the mantle of parole.” 86  Arguments about parole 
still persist. Among the reasons for opposition to parole are the following:  

  1.    Procedures for parole decision-making are not guided by explicit standards or tra-
ditional elements of due process;  

  2.    The tasks that parole is supposed to perform—accurate prediction of the offender’s 
likelihood of recidivism and monitoring of rehabilitative progress—are beyond our 
present capacities; and,  

  3.    Aside from questions of effectiveness, it is unjust to base decisions about severity 
of punishments on what the offender is expected to do in the future. 87     

    To the foregoing reasons, Senator Edward Kennedy adds that sentencing disparities 
are compounded by parole, since it encourages some judges to impose the kind of 

 If you put $2 billion on a table and sat 
some criminologists around it to solve 
the crime problem, nobody would talk 
about building prisons. But when you 
put some politicians around that table, 
you see what happens. 

 —virginia congressman 

robert scott 

 The current system is actually a nonsys-
tem. It defeats the reasonable expecta-
tion of the public that a realistic penalty 
will be imposed at the time of convic-
tion, and that the sentence received will 
be the sentence served.  

  — senator   edward   kennedy     

 If you put $2 billion on a table and sat 
some criminologists around it to solve 
the crime problem, nobody would talk 
about building prisons. But when you 
put some politicians around that table, 
you see what happens. 

 —virginia congressman 

robert scott 

 The current system is actually a nonsys-
tem. It defeats the reasonable expecta-
tion of the public that a realistic penalty 
will be imposed at the time of convic-
tion, and that the sentence received will 
be the sentence served.  

  — senator   edward   kennedy     

Victims and Justice EXHIBIT 17.4

Willie Horton, Furloughs, and the 1988 Presidential Election

Willie Horton had never intended to run for the 1988 vice presidency, 

but the political spin doctors of the day had other ideas.

 At age 23, Horton and two accomplices robbed and stabbed a 

17-year-old Massachusetts gas station attendant 19 times before 

stuffi ng his body in a trash can. Horton was later arrested, convicted 

of murder, sentenced to life in prison, and sent to the Concord Cor-

rectional Facility to serve out his term. On June 6, 1986, as part 

of a controversial weekend furlough plan enacted by the state 

of Massachusetts, Horton was set free for the weekend. He never 

returned.

 On April 3, 1987, Horton resurfaced in Oxon Hill, Maryland, where 

he broke into a home and assaulted the owner—punching, pistol-

whipping, kicking, and stabbing him 22 times—and then brutally 

raped his wife when she unsuspectingly returned home. He then 

stole their car and drove off, only to be captured by the police after a 

high-speed pursuit. On October 20, 1987, Horton was sentenced to 

two consecutive life terms, plus 85 years for his crimes. The Mary-

land judge, in refusing to extradite Horton back to Massachusetts, 

said, “I’m not prepared to take the chance that Mr. Horton might 

again be furloughed or otherwise released. This man should never 

draw a breath of free air again.”

 As then–Massachusetts governor Michael Dukakis was running for 

president of the United States on the democratic ticket against the 

senior George H. W. Bush, the weekend furlough program in the gov-

ernor’s home state became a hot-button issue and the target of many 

an attack by the Bush campaign supporters. Dukakis had not actually 

signed the legislation into action, his predecessor had, but when given 

the opportunity to exclude murderers from the furlough program, he 

vetoed the measure. No matter the details, the independent Ameri-

cans for Bush Political Action Committee ran an ad featuring Horton’s 

intimidating mug shot with the words “every suburban mother’s great-

est fear.” Bush’s campaign manager, Lee Atwater, intoxicated over the 

campaign’s own set of attack ads, was quoted as saying that he was 

going to “make Willie Horton [Dukakis’s] running mate,” a remark he 

later apologized for and denied racist overtones about.

 Dukakis likely lost the election over more than just the Willie Horton 

fi asco, and as for Horton, he languishes in a Maryland maximum secu-

rity prison to this day.
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harsh sentences that the community expects. He has suggested that if fl at or deter-
minate sentencing policies were adopted, parole would not be needed:  

   Under this system of judicially fi xed sentences, parole release would be abolished and 
whether or not a prisoner has been “rehabilitated” or has completed a certain prison 
curriculum would no longer have any bearing on his prison release date. 88   

    More recently, the noted author and political scientist John J. DiIulio of Princeton 
University called for the abolition of parole, arguing that it is neither effective in reduc-
ing recidivism nor cost-effective as an alternative to prison. 89  For similar reasons, Texas 
state senator Jane Nelson and former Wisconsin governor Tommy G. Thompson have 
also called for the abolition of parole. However, the Center for Effective Public 
Policy argues that states that have abolished parole have jeopardized public safety and 
wasted tax money:  

 Getting rid of parole dismantles an accountable system of releasing prisoners back into 
the community and replaces it with a system that bases release decisions solely on 
whether a prison term has been completed. 90   

        From the perspective of many inmates, parolees, civil libertarians, criminal jus-
tice reformers, and informed observers, parole is not without faults. The parolee 
has often been described as a “walking suspension of the Constitution,” 91  a status 
that seems to have evolved from the alternative theories upon which the concept 
of parole is based. First, there is the  grace theory,  which holds that parole is a 
privilege, a gift from the state and parole board that must be returned if certain 
conditions are violated. Second, there is the  custody theory,  which states that parol-
ees, though walking the streets, are legally in the custody of the parole board. As 
a result, they remain in a quasi-prisoner status, they are not fully at liberty, and 
their constitutional rights remain limited and abridged. Finally, there is the  contract 
theory,  which argues that since parolees are required to agree to certain terms and 
conditions in return for their conditional freedom, violation of those conditions 
represents a “breach of contract,” which can result in revocation of parole. As Jes-
sica Mitford points out, parole is “a curious sort of contract, in which one side has 
all the bargaining powers and in which the contracting parolee, if accused of break-
ing it, has no redress in the courts.” 92  

Estimated Time to Be Served in State Prison

  Percent of Mean Sentence Estimated Time 

  Time Served (months) Served (months)

 All offenses 33 75 25

 Violent offenses 38 119 45

  Murder 43 243 104

  Rape 39 160 62

  Robbery 39 115 45

  Assault 33 78 26

  Other 34 85 29

 Property offenses 29 65 19

  Burglary 32 80 26

  Larceny 27 49 13

  Fraud 28 58 16

 Drug violations 29 66 19

  Possession 27 49 13

  Traffi cking 31 74 23

 Weapons 40 50 20

 Other 30 44 13

Source: National Judicial Reporting Program.



 chapter 17 probation, parole, and community-based correction 545

   What Works and What Does Not with Prisoner Reentry 

 Prisoner reentry is one of the most pressing issues in the U.S. criminal justice system 
today. Hundreds of thousands of offenders are released every year, and recidivism rates 
are high. The challenge lies in developing innovative ways to ensure the successful 
reintegration of ex-offenders into the community. But how is this best achieved? 
    It is diffi cult to provide a defi nitive answer because there have been virtually 
no comprehensive research efforts or policy directives aimed at prisoner reentry. 
Those in the criminal justice fi eld who are involved in reentry initiatives advocate 
programs that balance treatment and accountability measures for ex-offenders. The 
combination of treatment and rehabilitation for offenders is more likely to prove 
successful at reducing recidivism than is surveillance and enforcement alone. For 
example, a National Institute of Justice analysis of 53,614 individuals found that 
adding a treatment component to a release program resulted in a 10 percent reduc-
tion in recidivism. 
    Without suffi cient preparation in terms of housing, employment, social sup-
port, and counseling, ex-offenders are more likely to fail in their attempt to rein-
tegrate into the community. While funding for prison construction and operating 
costs have been increasing dramatically, funds for rehabilitative programs have not 
kept pace with the need. Resources, including job skills training and counseling for 
substance abuse and mental health issues, are important for individuals coping with 
reintegration into the community. The Offi ce of National Drug Control Policy has 
found that more than 70 percent of state prison inmates need substance abuse 
treatment but just 13 percent receive any such services in prison. Given the high 
relapse rates of addiction and the connection between drug use and criminal activ-
ity, treatment options deserve increased attention. Likewise, studies have found that 
a substantial portion of inmates have serious mental health problems and that their 
greater involvement in the criminal justice system is partially because their mental 
health needs go unmet. 93  
    The Sentencing Project in Washington, D.C., calls the restrictions and obstacles 
facing newly released offenders a form of “invisible punishment.” For example, ex-
offenders’ chances of avoiding crime and rearrest can be hindered by a lack of job 
skills and stigmatization by potential employers who do not want to hire individuals 
with criminal backgrounds. Moreover, the denial of federal benefi ts and services 
because of a criminal record puts ex-offenders at a further disadvantage. Programs 
that aim to reduce these barriers are essential to the success of prisoner reentry and 
need to be funded with greater urgency. 94  
    The needs of offenders released from prison are varied and many, and ex-offenders 
require assistance in their transition to the community after they have paid their debt 
to society. However, in addition to treatment and services, ex-offenders must also 
develop accountability for their actions in order to achieve long-term results. 
    The diminishing authority of parole boards in many states in favor of mandatory 
sentencing, as discussed earlier in the chapter, is one area that experts say must be 
more closely evaluated. Diminishing the power of the parole board in release deci-
sions may actually be removing a crucial gatekeeping mechanism that keeps offend-
ers incarcerated if they are not deemed fi t to reenter society. Integrating offender 
accountability measures into parole supervision may play an important function in 
prisoner reintegration as well. 
    Reentry courts are another initiative that provides services while placing a high 
value on accountability. Reentry courts are based on the drug court model and use 
judges to closely monitor released offenders and to sanction or reward for behavior 
as necessary. Initial results have proved promising (refer to  Exhibit 17.5 ). 
    Although the sheer number of ex-offenders released from prison has forced 
attention on the topic of prisoner reentry, our understanding of what makes the 
transition successful remains somewhat limited. Continued development of innova-
tive programs, funding of services, and increased research evaluations of the functions 
of parole are needed to strengthen reentry initiatives.  

Revolving Door

Parole violators returned to custody in 
California Source: California Department of 
Corrections.
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 ■ CRITICAL 

THINKING IN CRIMINAL JUSTICE 

 California’s Proposition 36 

 It has been argued for more than two decades that the “get tough” policies of America’s 

“war on drugs” have had far too many casualties. 95  In many jurisdictions, for example, 

persons arrested for the possession of even small amounts of heroin, cocaine, and other 

illegal drugs face mandatory prison sentences of three or more years. 

  Vigorous drug control initiatives have led to escalating numbers of people behind bars, 

overcrowded jails and prisons, and increased taxation for prison construction and manage-

ment. At the same time, there have been reductions in vocational and rehabilitative 

programming. This process has been especially visible in California, where the state’s prison 

EXHIBIT 17.5 RESEARCH ON CRIME & JUSTICE

What Are Reentry Courts?

Over the past several decades, the United States has imprisoned re-

cord numbers of offenders. Aside from the 5 percent who are sen-

tenced to life, all prison terms eventually end, and the release of of-

fenders back into society is inevitable. Currently, 600,000 prisoners are 

released each year at a rate of about 1,600 per day, quadruple the rate 

of just two decades ago.

 However, current programs of offender reintegration are grossly 

ineffective, and as many as two-thirds of offenders return to prison 

within three years of release. So prisoner reentry not only is a product 

of the recent surge in incarceration but is a leading cause of it as well. 

Therefore, innovative approaches to reentry are under development, 

including the concept of a reentry court.

 Based on the drug court model, the premise of the reentry court 

centers on the judge’s aggressive supervisory role over offenders re-

leased from prison. The idea is akin to an intensive parole: The reentry 

court manages the release of ex-offenders and aims to reduce recidi-

vism by providing ex-offenders with the tools they need to reintegrate 

into the community.

 The concept of the reentry court is rooted in labeling theory, which 

posits that negative labels such as “criminal” and the negative reactions 

of people to such labels serve to stigmatize the individual and hence re-

inforce his or her criminal behavior. Reentry courts seek to reverse this 

labeling by affi rming that ex-offenders have paid their debt to society and 

should be given every opportunity to move forward with their life.

 Pilot programs are under way in numerous states across the coun-

try. Certain core elements, as advocated by the Department of Jus-

tice, are incorporated into the various reentry court initiatives:

• Assessment and planning. This should include meetings between the 

offender, the judiciary, and other key personnel prior to release to 

identify an inmate’s desire to participate in the program, to assess 

the individual’s needs, and to determine the best course of action.

• Active oversight. The reentry court requires ex-offenders to meet 

frequently with the judge and other support personnel, including 

family members and community representatives. It is crucial that 

the judge is able to effectively track the progress, or lack thereof, 

of ex-offenders and to either reward or sanction their behavior.

• Management and coordination of multiple support services. The 

reentry court must work closely with substance abuse treatment 

services, job training programs, private employers, housing ser-

vices, and other social programs in order for the ex-offender to 

have access to resources that will facilitate a smooth transition 

back into society.

• Accountability to the community. A jurisdiction may want to imple-

ment citizen advisory boards, crime victims’ organizations, and 

community organizations to work with the court on community-

wide issues.

• The use of sanctions. The reentry court should establish and articu-

late specifi c sanctions for breaking the conditions of release. A 

range of low-level sanctions should be in place that can be handed 

down summarily and uniformly to anyone found in violation.

• Rewards for success. Rewards, particularly early release, should be 

bestowed upon the ex-offender when established goals have been 

achieved. The courts should be used to encourage positive behav-

ior and acknowledge the individual’s effort in achieving such goals. 

Graduation ceremonies, as used in drug courts, could be a power-

ful way to publicly destigmatize the ex-offender. The reward may 

also involve the expiration of the individual’s criminal history, ex-

empting him or her from having to declare it on paperwork and face 

bias from employers and social agencies.

Sources: Elizabeth Brockett, “Reentry Court Aims to Reduce Recidivism and Help Ex-
offenders Transition into the Community,” The Indiana Lawyer, November 6, 2002, 7; 
John Buntin, “Mean Streets Revisited,” Governing Magazine, April 30, 2003; Michael L. 
Siegfried, “The Promises and Problematics of Reentry Court,” The Justice Professional 14 
(2001): 201–219; Shadd Maruna and Thomas P. LeBel, “Welcome Home? Examining the 
‘Reentry Court’ Concept from a Strengths-Based Perspective,” Western Criminology Re-

view, 4, 2 (2003): 91–107.
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system is one of the largest in the Western Hemisphere, and where one in every three of 

the state’s almost 170,000 inmates is serving time for a drug-related crime. 

  In response to this situation, on November 7, 2000, 61 percent of California voters sup-

ported the Substance Abuse and Prevention Act of 2000. Better known as Proposition 36, the 

California initiative sought to focus on treating drug addiction not as a crime but as a health 

problem. It mandates probation and drug treatment for nonviolent offenders convicted of pos-

session of illegal drugs for personal use. At a cost of some $120 million a year for treatment, 

Proposition 36 was expected to divert as many as 35,000 drug users from jails and prisons 

every year. The estimated savings are projected to be $250 million per year in incarceration 

costs and to save local governments $40 million annually in operating costs, plus a one-time 

savings of $550 million in reduced expenditures for prison construction. Drug offenders who 

fail treatment programs twice could be sentenced to terms of incarceration. 96  

  The plan sounds positive! Or does it? Think critically for a few moments about its 

ramifi cations. What might be the impact of Proposition 36 on California’s criminal courts 

and probation systems? And further, is such a plan even feasible? 

  With respect to the criminal courts, many offenders arrested for drug crimes might 

opt for a jury trial rather than accepting a plea bargain. The reason? If convicted by a jury, 

the worst punishment would be treatment. Just think of the court backlogs if even a small 

percentage of drug offenders insisted on jury trials. 

  With respect to probation, most county departments already have more cases than 

they can handle. An infl ux of tens of thousands of additional probationers each year would 

result in a supervision process that would be virtually nonexistent. 

  So what did happen with Proposition 36? Not surprisingly, it is not doing very well. In 

the fi rst rigorous scientifi c study of Proposition 36 clients, rearrest rates were signifi cantly 

higher than non-Proposition 36 clients. 97  As for why, the answer is a little complicated. 

  Proposition 36 followed the generic diversion, TASC, and drug court model and phi-

losophy of moving drug-involved offenders into treatment rather than prison, but there was 

one thing that was quite unique about it. Most importantly, the impetus for, and campaign 

support behind, the promotion of Proposition 36 came primarily from George Soros (presi-

dent of Soros Fund Management), Peter Lewis (philanthropist and CEO of Progressive 

Insurance), and John Sperling (CEO of The Apollo Group, Inc.)—billionaire fi nanciers who 

view American drug policy as an all-embracing failure and wish to change its focus, includ-

ing a liberalization (and perhaps elimination) of some or all of the nation’s drug laws. 

  As for the implementation of Proposition 36, it can be argued that like all diversion 

programs, TASC, and drug courts, Proposition 36 can be only as good as the treatment 

programs to which the drug-involved offenders are sent. Given the scores of scientifi c 

studies conducted over the years, we know that drug abuse treatment works. 98  However, 

because the overwhelming majority of existing programs have never been evaluated, little 

is known as to which ones have demonstrated long-term effectiveness, which ones are 

only marginally helpful, and which ones should be immediately shut down. Going further, 

there are simply not enough programs to meet the need—nationwide  and  in California. 

  Research has documented that a signifi cant majority of the drug-involved offenders 

coming to the attention of the criminal justice system are in need of long-term residential 

treatment. As a result, beginning in the mid-1980s there was a movement to increase the 

number of treatment programs and beds in correctional institutions. This culminated in the 

passage of the Residential Substance Abuse Treatment for State Prisoners (RSAT) legisla-

tion in 1994, which provided tens of millions of dollars each year for residential treatment 

programs in state and local correctional facilities. However, in the community-based set-

tings to which Proposition 36 and other diversion clients are channeled, residential treat-

ment beds tend to be quite scarce. As such, the great majority of clients end up being 

“undertreated” in outpatient programs. 
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  It wasn’t always this way. In 1990, for example, there were more than 16,000 sub-

stance abuse treatment facilities in the United States: About 55 percent were residential 

or inpatient-hospital, some 30 percent were outpatient, and the balance were methadone 

maintenance programs. 99  By 2001, there were 2,000 fewer programs, and the overwhelm-

ing majority were abstinence-oriented outpatient programs. 100  In the main, the elimination 

of residential slots evolved from transformations in the management of health care and the 

preference for lower-cost, short-term, outpatient care. 101  

  Perhaps the greatest problem affecting Proposition 36 and other treatment initiatives 

is that the infrastructure of the nation’s community-based drug abuse treatment system 

is crumbling. This was most vividly demonstrated in a study of the treatment system 

recently published in the  Journal of Substance Abuse Treatment.  102  Based on systematic 

inquiries made with a representative sample of the nation’s 13,484 treatment programs, 

the fi ndings were quite disturbing. Results indicated that during the 16-month period 

prior to contact, 15 percent of the facilities had closed or had stopped addiction treat-

ment, and an additional 29 percent had been reorganized under a different agency. 

Moreover, there had been a 53 percent turnover among program directors and a similar 

rate among counselors within just the previous year. Only about half of the programs 

had even a part-time physician on staff, and except for methadone maintenance pro-

grams, less than 15 percent of the programs had a nurse and very few had a social 

worker. The predominant form of treatment was abstinence-oriented group counseling. 

Overall, the study called into question the ability of the national treatment system to 

meet the complex needs and demands of both the patients who enter the system and 

the agencies that refer clients to it. 

  What does this suggest for the California treatment system’s ability to meet the 

demands of Proposition 36? One could speculate that Soros, Lewis, Sperling, and the oth-

ers who pushed for the passage of Proposition 36 had not done their homework and failed 

to realize that the system was underfunded, understaffed, and underequipped and had too 

few residential beds. However, one could also speculate that they had indeed done their 

homework and had done it very well. Perhaps the intention was to force tens of thousands 

of new clients into a system that they knew could not handle them properly. In demonstrat-

ing that neither incarceration nor treatment was effective in dealing with drug abuse, the 

ground would then be fertile for a drug policy liberalization initiative. 103         

■

 ■ SUMMARY  

 Community-based correction involves programs and activities within the community 
that are generally of a rehabilitative, nonpunitive nature. Such correctional approaches 
include criminal justice diversion, probation and conditional release, restitution pro-
grams, and furlough and temporary release. 
  Criminal justice diversion refers to the removal of offenders from the application 
of the criminal law at any stage of the police or court processes. Diversion as such 
began with the Chicago Boys’ Court in 1914. Today its use is widespread for both 
juvenile and adult offenders, but its impact is diffi cult to assess. Both researchers 
and penal reformers have generally agreed that diversion programs are an essential 
part of correctional programming, since the experience of incarceration for many 
individuals often contributes to the very behaviors it was designed to eliminate. 
Diversion typically includes programs like youth service bureaus, public inebriate 
programs, civil commitment, citizen dispute settlement, and Treatment Account-
ability for Safer Communities (TASC). 
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 ■ ISSUES FOR DISCUSSION   
  1.   What are the differences between probation and parole in terms 

of organization and administration, eligibility and selection, 
supervision and services, and conditions and revocation?  

  2.   In  Mempa  v.  Rhay,  why did the Supreme Court restrict its rul-
ing on right to counsel to cases involving deferred sentencing?  

  3.   Which would appear to be the more effective form of parole 
authority structure: an independent parole board or a board 
housed within the state correctional system? Why?  

  4.   Should parole be abolished? Why?  
  5.   How do you feel about community-based corrections? Is this a 

helpful way to deal with nonviolent offenders? Why or why not?  
  6.   Can California’s Proposition 36 be fi xed? How?     

 ■ KEY TERMS   

  community-based correction  (514)   
  diversion  (515)   
  furlough  (540)   
   Gagnon  v.  Scarpelli   (529)   
  good time  (536)   
  intensive probation supervision  (527)   
  intermediate sanctions  (514)   
  mandatory release  (537)   

  maximum expiration date  (538)   
   Mempa  v.  Rhay   (528)   
   Morrissey  v.  Brewer   (528)   
  parole  (530)   
  parole prediction  (536)   
   Pennsylvania Board of Probation 
 and Parole  v.  Scott   (534)   
  probation  (520)   

  restitution  (524)   
  shock probation  (526)   
  suspended sentence  (521)   
   Williams  v.  New York   (522)      

  The concept of probation emerged in 1841 with the work of John Augustus. 
Today probation is a judicial disposition, a status, a system, and a process. As an 
alternative to imprisonment, it is the most widely used adjudication disposition, 
encompassing elements of both community protection and offender rehabilitation. 
Probation was initially developed in recognition of the fact that a large number of 
offenders pose little, if any, threat to the community. It was later developed with the 
notion that these offenders could be spared the stigmatizing experience of prison 
and still be successfully punished for their crimes. Additionally, the appeal of proba-
tion has also been economic, since the costs of placing an individual on probation 
are considerably less than the costs of incarceration. Today, many jurisdictions vary 
their probation programming to meet the security, punishment, and rehabilitative 
needs of individual offenders. Such programs include restitution, shock probation, 
and intensive probation supervision. 
  Parole, common in the United States for almost a century, refers to the practice 
of allowing the fi nal portion of a prison sentence to be served in the community. In 
contrast to probation, which involves community supervision in lieu of imprison-
ment, parole occurs after some part of the prison term has been completed. Also, 
the power to grant parole is not held by the courts, as is the case with probation, 
but is determined by an administrative board that can be an independent state 
agency, a unit in a larger state department, or part of the body that regulates the 
state’s correctional institutions. 
  Both probation and parole are subject to conditions, the violation of which may 
result in incarceration. The U.S. Supreme Court, through a series of decisions dur-
ing the 1970s, has established guidelines regarding the due process requirements at 
probation and parole revocation proceedings. 
  Other forms of community-based corrections include temporary release programs, 
restitution, and halfway houses. Temporary release programs include furlough, work 
release, and study release. Furlough involves a short leave of absence from a correctional 
facility that is intended to ease the transition from institutional to community life. Work 
release, not unlike home furlough, allows inmates to work in the community for a 
certain number of hours while they spend their nonworking hours in a correctional 
institution. Study-release programs, though not as widespread as work release, allow 
inmates to pursue vocational or academic schooling outside the correctional facility.   
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 ■ MEDIA AND LITERATURE RESOURCES  
     What Works.  The National Institute of Justice has prepared an 
interesting summary report on the effectiveness of various types of 
criminal justice programs. See Lawrence W. Sherman, Denise C. 
Gottfredson, Doris L. MacKensie, John Eck, Peter Reuter, and 
Shawn D. Bushway, “Preventing Crime: What Works, What 
Doesn’t, and What’s Promising,”  National Institute of Justice Research 
in Brief,  July 1998. 

    Probation and Parole Data.  The Bureau of Justice Statistics has 
compiled a number of reports on probationers and parolees, which 
may be obtained through their Web site ( http://www.ojp.usdoj.gov ). 

    Parole Watch.  The American Probation and Parole Association 
describes itself as “a strong unifi ed voice for probation, parole, and 
corrections professionals.” Its Web site,  http://www.appa-net.org,  

provides additional information, including membership informa-
tion, publications and resources, and the “Adult Probation and 
Parole Directory.” 

    Parole Revocation Hearings.  The implications of the U.S. Supreme 
Court decision in  Pennsylvania Board of Probation and Parole  v.  Scott  
are examined at length in Craig Hemmens, Katherine Bennett, and 
Rolando V. del Carmen, “The Exclusionary Rule Does Not Apply 
to Parole Revocation Hearings: An Analysis of  Pennsylvania Board 
of Probation and Parole  v.  Scott,” Criminal Law Bulletin  35 ( July/
August 1999): 388–409. 

    Prisoner Reentry.  For a thorough discussion of current trends, see 
Jeremy Travis,  But They All Come Back: Facing the Challenges of Pris-
oner Reentry  (Washington DC: Urban Institute Press, 2005).  



PART FIVE
 Juvenile Justice   

CHAPTER 18

  Juvenile Justice: An Overview  

 We drove from Second Avenue to Eleventh Avenue—most 

of the enemy was inside. They knew there was gonna be a 

retaliation, but, like idiots, some of ’em were out that night. 

We pulled the van up to the end of the street, got out real 

slow . . . then we started shooting. Everyone who was standin’ 

in front of the house got hit. I remember there was one girl, 

she had on a black bomber jacket with white fur on the 

collar. She was the fi rst to get hit, and I remember that fur 

just goin’ red—bam—just like that. Looked like red fl owers 

comin’ out all over white.     –One of the Crips, as 

Quoted in  Do or Die,  by  Léon   Bing , 1991.  

     I waited for him across the street. Then he comes out, fl ashin’ 

his colors to the world. Then I hit him—Pop! Pop! Everybody 

runs, and there is one less of the Latin Kings in Miami.  

 –A 16-Year-Old Member of the Northside 

Nation, 2005.   

     For young people, wearing their pants 
low is not a fashion statement, it’s a 
form of rebellion and identity.   

—  rapper   adrian  ˝easy a.d.˝ 

harris, 2007     





 CHAPTER 18 
   Juvenile Justice
AN OVERVIEW      

     LEARNING OBJECTIVES 

  After reading this chapter, you should be able to 

answer the following questions:  

   1  In American justice, what are the differences 

between adults and juveniles? 

   2  What is the philosophy of the juvenile justice 

system? 

   3  What are status offenders? Why are they dealt 

with by the juvenile courts even though they 

have not committed crimes? 

   4  How is juvenile justice different from the rest of 

the criminal justice system? 

   5  What rights do juvenile offenders have when 

being processed by the juvenile justice system? 

   6  What is a waiver of jurisdiction? 

   7  What has the U.S. Supreme Court declared 

regarding the rights of juvenile offenders?   

553
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          The Nature of Juvenile Justice   
 An  adult  is a person who has reached the age of majority—some “magic number” 
(usually 18) that indicates the individual is legally responsible for his or her actions 
and behavior. An adult has the right to vote, to marry, to hold government offi ce, 
and to enter into contracts. Moreover, if an adult should violate the criminal law or 
be accused of a crime, he or she is processed through a justice system that is grounded 
in the due process of law guaranteed by the U.S. Constitution. 
    A  juvenile  is a person who has not reached the age of majority—and therefore 
is deemed to have a special status. Juveniles are held to a standard of behavior that 
is different from that for adults. Children are required to attend school between the 
ages of 6 and 16; they are expected to obey their parents; they are forbidden to 
purchase alcohol or cigarettes or drive motor vehicles; they may not marry without 
parental permission; they cannot enter into business or fi nancial contracts; and they 
are not permitted to vote, enter the military, or run away from home. Some jurisdic-
tions place other restrictions on juveniles, such as curfews or laws against “incorri-
gible” or “immoral” behavior. Like adults, children  can  be charged with violations of 
the criminal law. But because of their special status, an alternative system has evolved 
for dealing with juvenile lawbreakers. 
    The juvenile justice system in the United States is based on the philosophy that 
the special status of children requires that they be protected and corrected, not 
necessarily punished. But as the system evolved, it failed to accord juveniles any 
individual rights. After all, in American society a juvenile is essentially in the “cus-
tody” of parents or guardians or of the state. 
    Beyond the philosophical orientation stemming from the special status of 
children, there are other differences between adult and juvenile justice systems. 
For adults to fall within the jurisdiction of the criminal courts, they must be 
charged with some violation of the criminal law. A young person, however, can 
come to the attention of the juvenile courts in a variety of ways. First, the juve-
nile may indeed be found to have violated the criminal law. Second, he or she 
can be charged with having committed a    status offense   —an act declared by 
statute to be a crime because it violates the behavior standards expected of chil-
dren. Because of their status, only juveniles can be charged with the offenses of 
running away, truancy, or being incorrigible. Third, a child may fall within the 
jurisdiction of the court because of the behavior of an adult. That is, should a 
juvenile be the victim of abuse, neglect, or abandonment by a parent or guardian, 
the courts may intervene. 

ment? Is the death penalty for juvenile of-

fenses a violation of the Eighth Amendment 

ban against cruel and unusual punishment? 

What does the U.S. Supreme Court have to 

say about this? 

 To answer these questions, a number 

of others must be addressed. What, fi rst of 

all, constitutes a juvenile? Why does the 

criminal justice system treat juveniles 

differently from adults? What is the philoso-

phy underlying juvenile justice? And with a 

special justice system designed for youths, 

why are so many juvenile cases transferred 

to adult criminal courts? Indeed, should any 

juvenile cases be transferred to adult 

courts?

United States occurred here in 1642. The 

youth was 16-year-old Thomas Graunger, 

who had been accused of having sex with 

several animals. According to court records:  

 Thomas Graunger, late servant to Love Brewster 

of Duxborrow, was in this Court indicted for bug-

gery with a mare, a cow, two goats, diverse 

sheep, two calves, and a turkey, and was found 

guilty, and received a sentence of death by hang-

ing until he was dead.  

  In the years hence, some 365 persons 

have been executed for crimes committed 

as juveniles, including 22 executions since 

the reinstatement of the death penalty in 

1976. Is the execution of a juvenile, or that 

of an individual who committed a capital 

offense as a juvenile, a fair and just punish-

   An inmate on the phone at Estrella Jail in 
Phoenix, Arizona .

 Executing Juvenile Offenders 

  PLYMOUGH COLONY, MA —The fi rst 

execution of a juvenile offender in the 
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    Perhaps the major difference between the adult and juvenile justice systems involves 
the purpose and nature of the sanctions imposed. As noted in Chapter 13, there are 
fi ve competing philosophies that guide sentencing in adult courts—retribution, ven-
geance, incapacitation, deterrence, and rehabilitation. By contrast, actions taken in 
juvenile courts are, at least in theory, deemed to be “in the best interests of the child.” 
The juvenile justice system, then, is based on the notions that every child is treatable 
and that judicial intervention will result in positive behavioral change. One would 
thus assume that juvenile court sanctions are based on a rehabilitation model and 
do not include any other sentencing objectives.  

 The Emergence of Juvenile Justice 

 From the early colonial period in America through much of the nineteenth century, 
juvenile offenders were handled in essentially the same way as adults. Children 
beyond the age of reason (about seven years old) were held to adult standards of 
behavior. For criminal offenses, they were subject to the same sanctions, placed in 
the same institutions, and hanged from the same gallows. 
    Reformation in the treatment of juvenile offenders began during the early decades 
of the nineteenth century, but it was piecemeal at best and limited to only a few 
jurisdictions. Especially noteworthy was New York City’s  House of Refuge,  established 
in 1825 as the fi rst systematic attempt to separate juvenile offenders from adult 
criminals and to provide “correction” rather than punishment (see  Exhibit 18.1 ). In 
the courts, the separation of juveniles from adults in trial proceedings fi rst occurred 
in Chicago in 1861. Chicago’s lead was followed by Massachusetts in the early 1870s 
and New York and Rhode Island in the 1890s. 1  

   Parens Patriae 

 The early changes in the processing and treatment of juvenile offenders in Chicago 
and several eastern states marked the beginning of widespread reforms. During the 
latter part of the nineteenth century there was increasing awareness that the roots 
of crime and delinquency were not necessarily to be found within individual offend-
ers but, rather, were products of the culture and environment in which they lived. 
This new awareness, coupled with ongoing concern over the abuse and neglect of 
children both in and out of institutions, led to the emergence of a new juvenile 
justice philosophy based on the already established concept of  parens patriae.  
    Under the common law in England at the time, the Court of Chancery had 
the authority to intervene in property matters to protect the rights of children. In 
the United States this jurisdictional focus was expanded to include the handling of 
“dependent and neglected” children. Court intervention was justifi ed by the theory 
that such a child’s natural protectors—the parents—were unable or unwilling to 
provide an appropriate level of care. The court took the place of the parents; hence, 
   parens patriae    ,  meaning “the state as parent.”  
     Reformers merged the concept of  parens patriae  with the medical model of 
treatment to establish a system of juvenile justice designed to reform and rehabilitate 
young offenders. The underlying philosophy was that if a child “went astray,” it was 
the  parents  who had failed. The court could take over the role of the parent, diagnose 
the problem, and prescribe the appropriate treatment. It did not matter what the 
child had done. His or her deviant behavior was merely a symptom of the problem. 
The duty of the court was not to blame the child or determine guilt but to identify 
and treat the underlying problem. Moreover, the youth’s welfare was to be the cen-
tral concern of the court. This would not only protect the future of the child but 
also permit an informal court process that considered the entire history and back-
ground of the child’s diffi culties, without being hampered by the limitations and 
requirements of offi cial criminal procedure. Thus, juvenile processing would be a 
civil rather than a criminal matter. 2  

 When Laura Bush spoke about gangs 
recently, by her descriptions of them 
some people in the audience wondered 
if the First Lady had watched  West Side 

Story  once too often. 

 — the economist  

 When Laura Bush spoke about gangs 
recently, by her descriptions of them 
some people in the audience wondered 
if the First Lady had watched  West Side 

Story  once too often. 

 — the economist  

      If a juvenile runs away, it is a crime 
because it violates the behavior standards 
expected of children. This young runaway 
lives under a freeway bridge in Hollywood, 
California.    
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    The early juvenile justice reform efforts were heavily promoted by a number of 
penologists, philanthropists, and women’s organizations, collectively known as the 
“child savers” (see  Exhibit 18.2 ). The child savers movement crystallized in 1899 
with the passage of the    Illinois Juvenile Court Act    ,  which established the fi rst 
statewide juvenile court system in the United States. 3  

   Modern Juvenile Courts 

 By 1945, there was a juvenile court system in every state in the United States. Cur-
rently, more than 3,000 courts across the nation hear juvenile cases. While they all 
refl ect the same general underlying philosophy, their sophistication and procedures 
vary. Some systems are highly organized, with extensive and well-trained support 
staffs and large probation and treatment components. Others rely on the resources 
of the adult criminal courts and correctional systems. 
    The jurisdiction of juvenile courts is defi ned in terms of the offender’s age and 
alleged offense. Typically, the maximum age is 18, although age 16 is the upper 
limit in some locations. Juvenile courts have authority over delinquency and status 
offenses.    Delinquency    involves criminal law violations, such as those listed in the 
FBI’s  Uniform Crime Reports,  that would be considered crimes if committed by an 
adult. As such, a    delinquent    is a juvenile offender who has been    adjudicated    by 
an offi cer of a juvenile court. Status offenses, as noted earlier, are specifi c acts 
(truancy, running away) and general conditions (incorrigibility, uncontrollable 
behavior) that are unique to the status of being a juvenile. Although most cases 
heard by juvenile courts involve delinquents or status offenders, there is a third 

  If we are not “Crips” or “Bloods,” what 
are we? “Cruds.” 

— anonymous 

miami gang member  

  If we are not “Crips” or “Bloods,” what 
are we? “Cruds.” 

— anonymous 

miami gang member  

EXHIBIT 18.1 historical perspectives on crime and justice
 The House of Refuge 

 The New York City House of Refuge, composed of a bleak set of bar-

racks leased from the federal government, was the fi rst house of cor-

rection for juveniles in the United States. It was dedicated on January 1, 

1825, to its fi rst nine inmates. Its founder, Reverend John Stanford, 

stated to his charges:  

 You are to look at these walls which surround the building, not so much as a 

prison, but as a hospitable dwelling, in which you enjoy comfort and safety from 

those who once led you astray. And, I may venture to say, that in all probability, 

this is the best home many of you ever enjoyed. You have no need for me to tell 

you, that the consideration of all these favors should stimulate you to submis-

sion, industry, and gratitude. You are not placed here for punishment, but to 

produce your moral improvement.  

  The fi rst director of the House of Refuge was Joseph Curtis, an 

educator whose aims were to develop the individuality of his wards 

and to enhance their powers of self-expression. Although progres-

sive in philosophy, Curtis could do little to control the behavior of his 

wards and he quickly became a strict disciplinarian. At the table, 

children “must be silent, holding up a hand if they want water, a 

thumb for vinegar, three fi ngers for bread, and one fi nger for salt.” 

Violation of these and the many other rules he instituted could re-

sult in corporal punishment and solitary confi nement. Curtis lasted 

only one year, for the chief characteristic of his tenure was a high 

rate of escape. 

  Curtis was succeeded by N. C. Hart, a high school teacher who 

shifted the focus of the House of Refuge from education to work. The 

juvenile inmates labored eight hours each day at weaving and the 

making of brass nails, shoes, and cane seats for chairs. Children were 

       The House of Refuge.   
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category: dependent and neglected children, the deprived, and the abused. These 
juveniles are victims rather than offenders, and the court’s intent is to provide 
assistance “in their best interests.”     

  The Processing of Juvenile Offenders   
 Each year, more than a million juveniles are arrested in the United States. The 
offenses cover all categories of crime, from the most serious violent crimes of mur-
der, forcible rape, and robbery, to status offenses such as running away, truancy, and 
curfew violations. Although perhaps a third of these offenses result in release with 
no more than a warning, the majority are referred to the courts for offi cial processing. 
However, given the less formal nature of juvenile justice combined with the dynamics 
of police discretion, it is likely that for each arrest of a juvenile there are perhaps 
500 “probable cause” arrest situations. 

  Police Discretion 

 Police offi cers who encounter status offenders or juveniles involved in delinquent 
activities have several alternatives at their disposal. First, the offi cer may simply 
release the youth with a reprimand. Second, the offi cer may take the youth to the 
police station, where a “juvenile card” is prepared that briefl y describes the incident. 
The parents may then be called in for a discussion, after which the youth is released. 
A typical “adjustment” of this type was described to the author by a Maryland 

      Police apprehend a juvenile in Austin, 
Texas.  

also sent out to labor on distant farms or were indentured in the ser-

vice of others. Records indicate that the fi rst child to be so indentured 

in a foster home was13-year-old Diana Williams, sent to the House of 

Refuge for stealing. The agreement signed by Diana charged that she 

faithfully serve her mistress and obey every lawful command:  

 She shall not waste her mistress’s goods, nor lend unlawfully to any; she shall not 

commit fornication, nor contract matrimony within the said term. At cards, dice, 

or any other unlawful game she shall not play; not haunt alehouses, taverns, nor 

playhouses, but in all things behave herself as a faithful apprentice ought to.  

  Although the philosophy that led to the establishment of the New 

York City House of Refuge may have been praiseworthy at the time, in 

actual practice the institution was a juvenile prison. Structured to hold 

children securely, its interior was designed to implant the notions of 

order and rationality. Rooms were small and windowless and, much 

like jail cells, their doors were of iron-lattice slab. The treatment also 

paralleled that of a penitentiary. As children were admitted, they were 

given identical clothing and haircuts. “Troublemakers” were always 

punished. The milder sanctions included either a diet of bread and 

water or the depriving of meals altogether. For more serious cases 

there was bread and water coupled with solitary confi nement, mana-

cling with a ball and chain, or whipping with a cat-o’-nine-tails. The 

most troublesome offenders were typically shipped off to sea. 

  The House of Refuge grew rapidly, accepting not only those chil-

dren who had been adjudicated for delinquent acts but also the poor, 

the destitute, the orphaned, the incorrigible, and others who were 

simply in danger of getting into trouble. Rather than a house of “ref-

uge,” the institution had become a reformatory for delinquents and a 

repository for street waifs that New York had nowhere else to put. But 

to the society at large, the House of Refuge was a model juvenile insti-

tution. A “refuge movement” began, and by the late 1840s similar fa-

cilities had been established in most eastern cities. By then, however, 

New York had already begun to phase out the refuge system. 

  In 1854, a facility large enough to hold more than a thousand juveniles 

was opened on Randall’s Island—a small strip of land in New York’s East 

River northeast of Manhattan. It was the new House of Refuge. Although 

it had retained its original name, it represented the state’s fi rst of many 

juvenile reformatories yet to come. In practice, youths placed in the Ran-

dall’s Island facility were in prison at hard labor. In 1901, reformers ex-

posed the Randall’s Island refuge as an immense “chamber of horrors.” 

Crusading journalists declared that beyond the waters of the East River 

and behind the bastions of Randall’s Island lay a barbaric prison colony. An 

investigation was launched, but the refuge somehow endured, at least 

for a time. Finally, in 1935, the structure on Randall’s Island was closed, 

the inmates were moved to a new juvenile prison recently built by the 

New York State Department of Corrections some 50 miles north of New 

York City, and the House of Refuge passed into history, remaining only as 

a curious anecdote in the annals of juvenile justice. 

 Sources: B. K. Pierce,  A Half Century with Juvenile Delinquents: The New York House of 

Refuge and Its Times  (New York: Appleton, 1869); Homer Folks,  The Care of Destitute, 

Neglected and Delinquent Children  (New York: Macmillan, 1902); Negley K. Teeters and 
John Otto Reinemann,  The Challenge of Delinquency  (Englewood Cliffs, NJ: Prentice-Hall, 
1961), 429–443; David J. Rothman,  The Discovery of the Asylum  (Boston: Little, Brown, 
1971); Robert S. Pickett,  House of Refuge: Origins of Juvenile Reform in New York State, 

1815–1857  (Syracuse, NY: Syracuse University Press, 1969). 
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sheriff ’s deputy after a homeowner complained that “a group of tough-looking kids” 
was “drinking, taking drugs, swearing, and raising hell” behind his garage:  

 When I got there it wasn’t really all that bad. There were these three kids, two boys and 
a girl, all about thirteen years old, passing around a “joint” and a pint of wine. A little 
loud, maybe, but none of them were drunk or stoned and they didn’t seem to be making 
any kind of trouble. I made them grind out their joint and pour out the rest of the wine 
and told them to sit in the patrol car. The complainant said he would be satisfi ed if the 
kids promised not to return, so I drove them around for fi fteen minutes lecturing them 
on the virtues of neighborliness, good deeds, and wholesome all-American conduct. They 
said they’d behave themselves, so I let them go with just a warning.   

     The working style of the offi cer, the circumstances of the incident, and the 
policies of the department typically play a role in the decision to release or to detain 
juveniles. Studies have demonstrated, however, that numerous other factors can come 
into play. Among these are the attitude of the victim; the juvenile’s prior record; the 

 Gangs have declared war on our nation.   

— virginia congressman 

 j.  randy  forbes     

 One-third of individuals under 18 are 
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— u.s. department of justice 
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EXHIBIT 18.2 historical perspectives on crime and justice
 The “Child Savers” 

 The civic-minded citizens who became concerned about the problem 

of juvenile misconduct in the nineteenth century have become popu-

larly known as the “child savers.” As social reformers, they were in-

strumental in the development of the houses of refuge, the later re-

form schools, and ultimately, the juvenile courts. Some, such as 

Charles Loring Brace and his Children’s Aid Society, also introduced the 

idea of placing vagrant and poor children with western frontier farm 

families. They sought to “drain the city” of its problem “street urchin” 

children and ship them westward. The pioneer spirit, fresh air and 

wide open spaces, and hard work were apparently considered desir-

able for wayward youth. 

  The child savers advocated not only specialized institutions for chil-

dren but also stern, regimented discipline, which they considered es-

sential to reform. It was for this reason that the institutions had to be 

given extensive discretionary authority over children, again in the name 

 parens patriae.  

  The fi rst of the state reform schools for juveniles was opened in 

Massachusetts in 1847. These institutions were aimed at teaching 

children an honest trade and at instilling respect for advancement 

through hard work, in addition to teaching discipline. The reform 

schools developed rapidly, and between 1850 and 1890 almost every 

state had opened one or more of them. These institutions were con-

gregate care facilities that, in addition to institutional jobs and the 

learning of a trade, also emphasized basic education. Unfortunately, 

the reform schools were also characterized by race/ethnic and gen-

der segregation, by harsh discipline and corporal punishment, and by 

poor physical care. Commitments by courts to the reform schools 

were indeterminate until the legal age of majority, which in most 

states was age 21. 

  This period in American juvenile justice history is particularly inter-

esting and controversial. Many scholars have discussed it and written 

about it, especially about the role of the child savers. The motivations 

of the reformers in creating and expanding the juvenile justice system 

have been interpreted generally in one of two ways. The fi rst and more 

traditional interpretation is that these reformers held a positivistic phi-

losophy that emphasized individual values and judgments in the care 

of children. Individual treatment was the order of the day. The reform-

ers believed, according to this view, that children’s problems should be 

handled in the best interests of both the state and the child, so as to 

help the child develop into a law-abiding and productive adult. 

  A second, what can be termed critical and revisionist, interpreta-

tion is much less glowing in recounting the motives of the child savers. 

According to this view, the reform movement expressed the vested 

interests of a particular group, namely the middle and upper classes. 

The concept of  parens patriae  was exploited in order to continue 

middle- and upper-class values, to control relevant political systems 

such as education, and to further the child labor system. The emphasis 

was on controlling and perhaps resocializing young miscreants. 

  The reality seems to lie somewhere between these two perspec-

tives, as misguided and as ambivalent as that reality might be. Un-

doubtedly there were reformers guided only by benevolent and hu-

manitarian concerns for helping the young. But there were also those 

who sought to control, to repress, and perhaps to resocialize children 

who were viewed by them as being dangerously deviant. This curious 

blend resulted in a juvenile justice and corrections system that can 

best be described as ambivalent or even schizophrenic. 

 Sources: Jameson W. Doig, “For the Salvation of Children: The Search for Juvenile Jus-
tice in the United States,” in  Crime and Criminal Justice,  edited by John A. Gardiner and 
Michael A. Mulkey (Lexington, MA: Heath, 1975); Alexander W. Pisciotta, “Theoretical 
Perspectives for Historical Analyses: A Selective Review of the Juvenile Justice Litera-
ture,”  Criminology  19 (May 1981); James O. Finckenauer,  Juvenile Delinquency and Cor-

rections  (Orlando: Harcourt Brace Jovanovich, 1984). 

   * Author’s note: That would mean that 24.2 million youths are gang members. According to the FBI, 
there are less than 1 million gang members in the United States.  
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seriousness of the offense; the age, gender, race, and demeanor of the offender; the 
likelihood of adequate parental handling of the matter; the time and location of the 
incident; the availability of a service agency for referral; and the offi cer’s perception 
of how the case will be handled by the court. 4  Consideration of these factors by a 
police offi cer, consciously or otherwise, is more likely to result in an “on-the-street 
disposition,” or no action at all. 
        Beyond these, there is the third option: taking the juvenile into custody. Even 
in this event, the police still have alternatives. Some law enforcement agencies 
in large urban areas have their own diversion and delinquency prevention pro-
grams to which they may send a juvenile, while status offenders may be brought 
to social service agencies for counseling and treatment. For felony offenses, and 
particularly those involving violence, there is the fourth police option: referral to 
the juvenile court. 

MIKE SMITH EDT (NEW) © King Features Syndicate.

    Police offi cers have many options open to them when dealing with children. This young girl is 
delinquent from school because she is worried about her ill mother at home.  

  How often do students witness 

one student bullying another?   

 Source: National Crime Prevention Council.  
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        In certain situations, however, it would appear that police offi cers see themselves 
as having few, or no, discretionary alternatives. In 1998, for example, a waitress in a 
Miami, Florida, restaurant observed a 10-year-old boy kick his mother during an argu-
ment. After she notifi ed the police of the incident, two offi cers promptly arrived, arrested 
the fourth-grader, and took him away in handcuffs. The youth was charged with simple 
domestic battery, a misdemeanor, and jailed overnight. The police claimed that they had 
no discretion in the matter because of the way the domestic violence law was written. 
They had to intervene, before the child’s assaultive behavior escalated. Miami circuit 
court judge Tom Petersen, however, had a different take on the situation: “The tragedy 
seems to be that we’ve reached the point in the juvenile justice system where policies 
and fear of political repercussions completely obliterate common sense.” 5  

   Petition and Intake 

 The mechanism for bringing juveniles to the attention of the courts is a    petition    (as 
opposed to an arrest warrant). This can be fi led by the police, a victim, parents, school 
offi cials, or a social worker. Like an arrest warrant, the petition specifi es the alleged 
offense or delinquency, the name and address of the child, the names and residences 
of his or her parents, and a description of the circumstances of the offense. This 
petition initiates the formal judicial processing of a juvenile (see  Exhibit 18.3 ). 
    After the petition is fi led, an    intake hearing    is held. This is conducted by the 
court as a preliminary examination of the facts of the case. However, it is not pre-
sided over by a judge, nor does it occur in open court. Rather, the hearing offi cer is 
usually an attorney, a probation offi cer, a referee with a background in social work, 
or someone else assigned by the juvenile court. The purpose of this hearing is to 
protect the interests of the child and to quickly dispose of cases that do not require 
the time and expense of formal court processing.  
     In effect, the intake offi cer makes a legal judgment of the probable cause of the 
petition; this may be the only time that the suffi ciency of the evidence is evaluated. 
The offi cer may also conduct a brief investigation into the background of the juvenile, 
have an informal hearing with the child and parents, or discuss the case with the 
police and attorneys. Depending on the hearing offi cer’s judgment of the suffi ciency 
of the evidence, the seriousness of the offense, and the need for court intervention, 
there are three alternatives:  

  1.   The hearing offi cer can dismiss the case, in which instance the matter is over—
no further court processing is required and the child can go home.  

  2.   The offi cer can make an informal judgment, such as arbitration, restitution, or 
referral to some social agency.  

  3.   The offi cer can authorize an inquiry before the juvenile court judge.     

 Detention and Bail 

 When the intake decision recommends a hearing before the juvenile court judge, 
most state statutes require a    detention hearing    to determine whether the child 
should be released to a parent or guardian or retained in custody. The issues addressed 
might include such considerations as whether there is a need to protect the child, 
whether the child presents a serious threat to the community, or the likelihood that 
the child will return to court at the scheduled time. 
    In theory, the temporary detention of juveniles should meet three basic objectives:  

  1.   Secure custody with good physical care that will offset the damaging effects of 
confi nement.  

  2.   A constructive and satisfying program of activities to provide the juvenile with 
a chance to identify socially acceptable ways of gaining satisfaction.  

  3.   Observation and study to provide screening for undetected mental or emotional 
illnesses as well as diagnoses that can serve as a basis for treatment plans. 6    
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    Should these goals be met, the detention experience might actually aid both the 
child and the court. In practice, however, most children in detention are housed in 
facilities that provide little more than security. Many are held in police lockups, local 
jails, or secure state correctional facilities for adults. 
    If the decision is to release the juvenile, the question of bail arises. This ques-
tion is the subject of some debate. On the one hand, there are liberal statutory 

LAW & CRIMINAL JUSTICE EXHIBIT 18.3
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alternatives for juveniles, including release on recognizance or release to parents. 
On the other, there is considerable opposition to the use of bail bonds and other 
fi nancial conditions of release. A bail agreement is a contract that is not binding 
on a minor. Moreover, most children must rely on parents or others for the needed 
funds or collateral. This circumstance gives the juvenile little motivation to appear 
in court as required. And fi nally, as with adult defendants, bail tends to discriminate 
against the poor. Nevertheless, some states have established bail procedures in the 
juvenile courts.  

    Adjudication and Disposition 

 At the    adjudication inquiry    ,  which is generally closed to the public and the media, 
the judge determines whether the facts of the case and the child’s behavior warrant 
a formal hearing by the court. This inquiry is similar in purpose to the intake hear-
ing, but now it is a magistrate who rules on the need for further processing. The 
magistrate can dismiss the case, order a formal adjudication hearing, or refer the 
juvenile elsewhere. 
    In recent years, the juvenile justice system has employed a variety of alternatives 
to the offi cial adjudication of youths. The major alternative is diversion to commu-
nity agencies for counseling and treatment. However, a youth can refuse such diver-
sion and request a formal adjudication hearing. 
    The    adjudication hearing    is not a trial. It is legally classifi ed as a civil rather 
than a criminal proceeding. The judge presides  on behalf of  the child to determine 
whether he or she actually committed the alleged offense and, if so, to determine 
whether the youth’s parents are providing adequate care, supervision, and discipline. 
The judge relies on any available clinical, social, or diagnostic reports. 
    Should the judge determine that no misconduct occurred, the case is dismissed. 
If misconduct is apparent, a disposition hearing is scheduled. 
    At    disposition hearings    ,  juvenile court judges have extremely broad discre-
tion. They have the authority to dismiss a case, give the juvenile a warning, impose 
a fi ne, order the payment of restitution, require the performance of community 
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gang member 
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      Reprinted by permission of Tribune Media Services.  
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service, refer the offender to a community agency or treatment facility, or place 
the child on probation under the supervision of a court offi cer. They may also put 
the child in a foster home, enter an order against the parents for the protection 
of the child, or have the youth committed to a juvenile institution. In practice, the 
most common dispositions are probation, court-sponsored restitution programs, 
and institutional commitment. 

      Juveniles and the Constitution   
 As noted earlier, the juvenile court process is not a criminal proceeding. It is not 
a matter of  “State  v.  Child.”  There is no prosecutor acting on behalf of the state to 
prove the youth guilty, and there is no jury. The process is a civil one that is 
designed, at least in theory, to aid and protect the child. But is a youthful defendant 
in juvenile court protected by the Bill of Rights? Does the juvenile have the same 
constitutional rights that are enjoyed by adult defendants in criminal trials? For the 
most part, the answer to these questions is no—and until the Supreme Court’s 
decision in  Kent  v.  United States  in 1966, 7  juvenile courts seemed to accord few, if 
any, rights at all. In that case (discussed briefl y later), for the fi rst time in its history 
the Supreme Court evaluated juvenile court proceedings and the constitutional 
rights of children. The Court noted that youths involved in juvenile proceedings 
were being deprived of constitutional rights and denied the rehabilitation they were 
supposed to receive under juvenile court philosophy. 

  Due Process and Juvenile Proceedings 

 The  Kent  case did not give the Court the opportunity to render a decision on the 
content of juvenile delinquency proceedings. The next year, however, the Court was 
able to do so in the case of    In re Gault    ,  8  an appeal involving the detention of a 15-
year-old in a state industrial school for allegedly making an obscene telephone call 
(see  Exhibit 18.4 ). The  Gault  decision extended to juvenile courts the requirement 
of notice of charges, the right to counsel, the right to confrontation and cross-
examination of witnesses, the privilege against self-incrimination, and the rights to 
a transcript of proceedings and appellate review. 
    Before  Gault,  juvenile courts had almost unlimited power, and most youths’ 
constitutional rights were totally denied. In the view of some critics, this situation 
was unacceptable. As Supreme Court Justice Abe Fortas put it, “Under our Consti-
tution, the condition of being a boy does not justify a kangaroo court.” 
    After  Gault,  additional rights were applied to juvenile proceedings. In a 1970 
case,    In re Winship    ,  9  the Supreme Court held that proof “beyond a reasonable 
doubt” was required for an adjudication of delinquency. Prior to that, in juvenile 
matters guilt needed to be established only by the lower standard of “preponderance 
of evidence.” In    Breed   v.   Jones    ,  10  decided in 1975, the Fifth Amendment protection 
against double jeopardy was extended to juveniles. In the 1971 ruling of    McKeiver   
v.   Pennsylvania    ,  11  on the other hand, the Court held that due process of law does 
not require a jury in juvenile court hearings. However, the Court was careful to 
note that there “is nothing to prevent a juvenile court judge in a particular case 
where he feels the need is demonstrated from using an advisory jury.”   

 Police Encounters and Juvenile Rights 

 While  Gault  addressed the rights required at the adjudication stage of the juvenile 
justice process, the Supreme Court left other due process issues to the state and lower 
federal courts. For the most part, many of these issues remained unresolved, particu-
larly those having to do with juvenile rights and police encounters. The Court has 
not ruled specifi cally, for example, on the applicability of the  Miranda  safeguards to 
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the juvenile process. 12  Although  Gault  applied the privilege against self-incrimination 
to juveniles, the Court limited the scope of its ruling:  

 We do not in this opinion consider the impact of these constitutional provisions upon 
the totality of the relationship of the juvenile and the state. We do not even consider 
the entire process relating to juvenile “delinquents.” For example, we are not here con-
cerned with the procedures or constitutional rights applicable to the pre-judicial stages 
of the juvenile process.   
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EXHIBIT 18.4 LAW & CRIMINAL JUSTICE

 In re Gault 

 On June 8, 1964, 15-year-old Gerald Francis Gault and a friend, Ronald 

Lewis, were taken into custody by the sheriff of Gila County, Arizona. 

Gerald was then still subject to a six-month probation order as a result 

of having been in the company of another boy who had stolen a wallet 

from a woman’s purse. Gerald and Ronald’s trip to the police station on 

that day in June was the result of a verbal complaint by Mrs. Cook, a 

neighbor of the two boys, about a telephone call made to her in which 

lewd and indecent remarks allegedly had been made. 

  At the time Gerald was picked up, both his mother and father were 

at work. No notice that he was being taken into custody was left at the 

home, and no other steps were taken to advise the Gaults that their 

son had, in effect, been arrested. Gerald was taken to a children’s de-

tention home. When his mother returned home that evening, she 

learned from the Lewis family that Gerald was in custody. Mrs. Gault 

went to the detention home and was informed by deputy probation 

offi cer Flagg that her son was indeed there and that a hearing would 

take place at the juvenile court the following day. 

  Offi cer Flagg fi led a petition with the court on the hearing day, but 

a copy was not served on Gerald’s parents. The petition was formal 

but very brief. It made no reference to any factual basis for the court 

action, but merely recited that “said minor is under the age of eighteen 

years, and is in need of protection of this Honorable Court”; and that 

“said minor is a delinquent minor.” 

  On June 9, Gerald, his mother, his older brother, and probation of-

fi cers Flagg and Henderson appeared before the juvenile court judge. 

Mrs. Cook, the complainant, was not there. No one was sworn at the 

hearing, no transcript or recording of the proceedings was made, and 

no record of the substance of the proceedings was maintained. From 

later testimony it appeared that presiding Judge McGhee had ques-

tioned Gerald about the phone call, but there were differences of opin-

ion as to how he answered. Judge McGhee and Offi cer Flagg stated 

that Gerald had admitted making one of the obscene statements. Mrs. 

Gault recalled that her son said he only dialed Mrs. Cook’s number and 

handed the telephone to his friend Ronald. At the conclusion of the 

hearing the judge said he would “think about it.” Gerald was not sent 

home but was returned to the detention center. Several days later, 

however, he was driven home with no explanation as to why he had 

been held in custody for almost a week. Then, at 5 p.m. on the day of 

Gerald’s release, Mrs. Gault received the following note, on a plain 

piece of paper, signed by Offi cer Flagg: 

 Judge McGhee has set Monday, June 15, 1964, at 11 a.m. as the date and 

time for further hearings on Gerald’s delinquency. 

 s/Flagg 

  Present at the June 15 meeting were Gerald and his parents, Ron-

ald Lewis and his father, Offi cers Henderson and Flagg, and Judge 

McGhee. Again there was confl ict about what Gerald actually admit-

ted to, and again Mrs. Cook was not there. In fact, the judge denied 

Mrs. Gault’s request that her son’s accuser be present. The only con-

tact the justice system ever had with Mrs. Cook was a telephone call 

from Offi cer Flagg on June 9. 

  At the June 15 hearing a referral report was fi led with the court, 

yet its contents were not disclosed to the Gaults. This report charged 

Gerald with “lewd phone calls.” At the conclusion of the hearing, the 

judge committed Gerald Francis Gault as a juvenile delinquent to the 

State Industrial School until age 21. Since Gerald was only 15 years 

old, that meant a term of incarceration of almost six years for a 

crime that, if committed by an adult, would have resulted in a fi ne of 

$50 or less. Furthermore, no appeal was permitted by Arizona law in 

juvenile cases. 

  Under a writ of  habeas corpus,  the Gaults managed to initiate the 

appeals process, but both the local superior court and the Arizona 

Supreme Court dismissed the writ. Meanwhile, Gerald Gault remained 

in detention at the State Industrial School. 

  In 1967, three years after Gault’s arrest, the U.S. Supreme Court 

reviewed the case. The Supreme Court ruled against the Arizona 

courts, holding that Gerald Gault had been denied the following basic 

rights:  

  1.   Notice of charges.  

  2.   Right to counsel.  

  3.   Right to confrontation and cross-examination of witnesses.  

  4.   Privilege against self-incrimination.  

  5.   Right to a transcript of the proceedings.  

  6.   Right to appellate review.   

 The result of the Supreme Court’s decision was to extend these con-

stitutional guarantees to every case in every juvenile court in the 

United States. 

 Source:  In re Gault,  38 U.S. 1 (1967). 
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     In 1968, the National Conference of Commissioners on Uniform State Laws 
drafted the  Uniform Juvenile Court Act  and recommended its enactment in all states. 13  
The purpose of the act was to encourage uniformity of purpose, scope, and proce-
dures in the juvenile justice system. One of its provisions dealt with the issue of 
self-incrimination. Jurisdictions that adopted the Uniform Juvenile Court Act, in 
whole or in part, have similar provisions. Moreover, following  Gault,  other jurisdic-
tions enacted statutes designed to implement the  Miranda  safeguards during the 
investigatory stage of juvenile proceedings. 

    New Jersey  v.  T.L.O.  

 Another issue that has not been fully resolved is the scope of the principle of    in loco 
parentis   —literally, “in the place of the parent.” This principle emerges in cases 
involving searches of students and their lockers by school offi cials. The Supreme 
Court has held that the Fourth Amendment does not protect individuals from 
searches conducted by private persons acting on behalf of the government. When 
searches of students occur, four questions arise:  

  1.   Is the school offi cial acting as a private individual or as a government agent?  

  2.   Is the offi cial authorized to conduct a search on the basis of his or her  in loco 
parentis  relationship to the student?  

  3.   Does the  in loco parentis  relationship give to a school offi cial a parent’s immunity 
from the Fourth Amendment?  

  4.   Is the search reasonable?   

   These questions were addressed by the Supreme Court in    New Jersey   v.   T.L.O.    ,  14  
decided on January 15, 1985. 
    In this case, a teacher at a New Jersey high school discovered Ms. T.L.O., a 14-
year-old fi rst-year student, and her companion smoking cigarettes in a school lavatory 
in violation of a school rule. The two girls were taken to an offi ce, where they were 
questioned by a vice principal. When T.L.O. denied smoking and claimed that she 
was not a smoker, the vice principal demanded to see her purse. Upon opening it, he 
observed cigarettes and the rolling papers typically associated with marijuana use. He 
then searched the purse thoroughly and found marijuana, a pipe, plastic bags, a sub-
stantial amount of money, an index card listing students who owed T.L.O. money, and 
two letters that implicated T.L.O. in marijuana dealing. The police were called, and 
delinquency charges were brought against Ms. T.L.O. in juvenile court. The court 
denied T.L.O.’s motion to suppress the evidence found in her purse on Fourth Amend-
ment grounds, declared the search to be a reasonable one, and adjudicated T.L.O. to 
be delinquent. T.L.O. appealed the decision. Eventually the New Jersey Supreme 
Court reversed the decision in T.L.O.’s favor and ordered that the evidence be sup-
pressed, holding that the search of the purse was unreasonable. On appeal to the 
U.S. Supreme Court, entered by the Reagan administration in behalf of the State of 
New Jersey, the High Court ruled in favor of New Jersey and stated the following:  

  1.   The Fourth Amendment’s prohibition on unreasonable searches and seizures applies 
to searches conducted by public school offi cials and is not limited to searches carried out 
by law enforcement offi cers. Nor are school offi cials exempt from the Amendment’s 
dictates by virtue of the special nature of their authority over schoolchildren. In carrying 
out searches and other functions pursuant to disciplinary policies mandated by state 
statutes, school offi cials act as representatives of the State, not merely as surrogates for 
the parents of students, and they cannot claim the parent’s immunity from the Fourth 
Amendment strictures.  

  2.   Schoolchildren have legitimate expectations of privacy. They may fi nd it necessary to 
carry with them a variety of legitimate, noncontraband items, and there is no reason to 
conclude that they have necessarily waived all rights to privacy in such items by bringing 
them onto school grounds. But striking the balance between schoolchildren’s legitimate 
expectations of privacy and the school’s equally legitimate need to maintain an environment 
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in which learning can take place requires some easing of the restrictions to which searches 
by public authorities are ordinarily subject. Thus, school offi cials need not obtain a warrant 
before searching a student who is under their authority. Moreover, school offi cials need not 
be held subject to the requirement that searches be based on probable cause to believe that 
the subject of the search has violated or is violating the law. Rather, the legality of the 
search should depend simply on reasonableness, under all the circumstances of the search. 
Determining the reasonableness of any search involves a determination of whether the 
search was justifi ed at its inception and whether, as conducted, it was reasonably related in 
scope to the circumstances that justifi ed the interference in the fi rst place. . . . Such a search 
will be permissible in its scope when the measures adopted are reasonably related to the 
objectives of the search and not excessively intrusive in light of the student’s age and sex 
and the nature of the infraction.   

    The Court’s ruling in  T.L.O.  left a number of questions unanswered. There were 
no views expressed on whether evidence obtained by school authorities through an 
illegal search could be used in court, whether the standard announced also applied 
to searches of desks and lockers, what standard would apply to searches undertaken 
at the request of police, or whether authorities require “individualized suspicion” 
before searching a particular student. 
    As for 14-year-old T.L.O.—as she was referred to in court records—when the 
High Court delivered its opinion in early 1985 she was 18 years old. When the incident 
originally took place, in 1980 at New Jersey’s Piscataway High School, T.L.O. was 
ordered expelled. That action was postponed, however, given the litigation. Moreover, 
as the case moved up the judicial ladder, a New Jersey trial court affi rmed the juvenile 
court’s original fi nding that there had been no Fourth Amendment violation. At the 
same time, however, the trial court also vacated T.L.O.’s adjudication of delinquency. 
In June 1984, Ms. T.L.O. graduated from Piscataway High School. 
    One could interpret the decision in  T.L.O.  as signaling a retreat from the trend 
toward giving juveniles full procedural due process rights. Whatever the trend, state 
and federal court decisions since the mid-1960s have opened the juvenile courts to 
defense lawyers and prosecutors and have instilled greater regard for the rights of 
juvenile defendants. It would appear that the days of the closed, protected, benevo-
lent, and sometimes unfair system based on the philosophy of  parens patriae  are 
little more than history. 

      Critical Issues in Juvenile Justice   
 Much like the wider criminal justice process, juvenile justice in America has often 
been described as a “system.” There are diagrams and fl owcharts that depict how the 
various agencies and components fi t together as each case is being processed and what 
decisions are possible at each stage. In many ways, at least on the surface, juvenile 
justice seems indeed to function as a system. Juveniles violate laws; police take juve-
niles into custody; detention facilities admit juveniles; juveniles and their parents or 
guardians appear at hearings in court; attorneys are present in behalf of juveniles and 
the state; judges make decisions; and adjudicated youths are placed on probation, 
assigned to group homes, or committed to institutions. Yet as with criminal justice 
in general, there is considerable tension and dissonance within the juvenile justice 
system. Former juvenile court judge H. Ted Rubin once described it this way:  

 Below the surface, police get tired and angry when they arrest the same youth time and 
again, detention centers admit youngsters who don’t require being locked up and experi-
ence the release of other youngsters who will shortly be reapprehended by the police, 
youngsters dislike the way someone in the system handled them, parents feel they are 
on trial when they accompany their youngsters to court, lawyers may fulfi ll only a limited 
advocacy role, the judge is unsure whether he made the right dispositional choice, the 
probation offi cers and group home and institutional staffs meet their new client and tell 
him they will help him as much as he will let them. 15   

    Juvenile justice thus is an imperfect system suffering from some of the same 
problems that are apparent within the adult system; that is, in some ways it is a 
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“with reasonable grounds to believe 
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“nonsystem.” Yet beyond this, juvenile justice also has a number of unique 
problems—problems that raise some serious questions about the effi cacy and fair-
ness of a process that is structured to handle children “in their best interests.”  

 Status Offenders 

 In New York they are “persons in need of supervision” (PINS); in Illinois they are 
“minors otherwise in need of supervision” (MINS); in Colorado they are “children 
in need of supervision” (CHINS); in Florida they are also “children in need of 
supervision,” but with a different acronym (CINS); in New Jersey they are “juveniles 
in need of supervision” ( JINS); in Montana they are “youths in need of supervision” 
(YINS); and elsewhere they are known, however informally, as “ungovernable” or 
“unruly” or “wayward.” Whatever the name or acronym, these are the    status 
offenders   —the runaways, truants, and other “incorrigibles” who, because of their 
special status as children, can be brought to the attention of the juvenile courts for 
certain kinds of noncriminal behavior. 
    The creation of PINS, CHINS, and other designations was an outgrowth of a 
movement during the 1960s and 1970s to decriminalize status offense behavior. 
Before that time, such acts were included under statutory defi nitions of “delin-
quency.” 16  The need to decriminalize status offenses was obvious. Children who were 
runaways, curfew violators, truant, or otherwise “incorrigible” were being handled in 
the same manner as juvenile law violators, given the same delinquent status, and 
housed in the same reform and industrial schools. 
    While the decriminalization of status offenses in most states was a positive step, 
it fell short of what many experts consider a necessary reform: total repeal of status 
offender jurisdiction and shifting of care and management from the juvenile courts 
to social service agencies. In many jurisdictions, status offenders continue to be 
detained or incarcerated with hard-core offenders—sometimes including detention 
in adult jails and state correctional facilities. 
    Perhaps the most signifi cant problem faced by the juvenile courts is the sheer 
number of status offenders. Some 40 percent of juvenile court dispositions involve 
status offenders, and the attention and resources spent on them reduce the ability 
of the courts to deal effectively with serious criminal offenders. 
    A move toward repeal of the current process was the passage of the  Juvenile 
Justice and Juvenile Delinquency Prevention Act  in 1974. 17  This federal legislation 

 famous criminals 
  Michael Gerard Tyson 
 Known as “Iron Mike” and the “Baddest 

Man on the Planet,” Tyson was born in 1966 

in the Brownsville section of Brooklyn—a 

tough neighborhood both then and now. By 

age 12 Tyson was already in trouble with 

the law, having been arrested for purse 

snatching on a Brooklyn street. Tyson was 

sent to the Tryon School for Boys in upstate 

New York, and it was there that his talents 

at boxing were recognized. Ultimately, Tyson 

won his fi rst 19 professional bouts by knock-

out, 12 in the fi rst round. He was the undis-

puted heavyweight champion for over two 

years, before losing to underdog Buster 

Douglas in 1990. 

 Tyson’s life then seemed to go downhill. 

He was convicted of rape in 1992 and served 

three years in prison. After his release he 

tried to make a comeback, but it just didn’t 

work out well. In the middle of a match, he 

bit off a piece of Evander Holyfi eld’s ear, and 

at a press conference, he attacked opponent 

Lenox Lewis and bit his leg. 

 By 2003, Tyson was bankrupt, despite 

having earned $300 million during his career. 

He retired from boxing in 2005.   ❚

      Disciplinary action at school often ends in a trip to the Juvenile Detention 
Center. Female inmates here line up to return to their quarters.  
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specifi ed that states would no longer receive federal funds for delinquency programs 
unless they reformed their status-offender management processes. It required the 
deinstitutionalization of status offenders, their removal from the justice system, and 
the detaining and incarceration of delinquents in separate facilities from adults; these 
steps were to be completed by 1985. Nevertheless, while a few jurisdictions complied 
with the mandates of the act and most separated status offenses from the former 
delinquency classifi cations, tens of thousands of status offenders continue to be 
incarcerated in the most unfavorable of conditions. For a discussion of status offend-
ers in Russia, see  Exhibit 18.5 . 

EXHIBIT 18.5 International Perspectives on Crime & Justice

 Street Kids in Russia 

 There are two very alarming situations facing children in Russia: 

(1) There are very young children leaving home and living on the 

streets, using drugs, and trying to make a few dollars any way that 

they can; (2) there has been a large increase in the population of juve-

nile prison colonies, and many of those residents do not belong in jail. 

  The streets of St. Petersburg are not an unfamiliar place for the 

thousands of children currently occupying the syringe-fi lled alley-

ways between buildings. The exact number of children is disputed, 

with a German humanitarian group putting the number at about 

30,000 to 40,000 and Russian social workers estimating the num-

ber at around 17,000 out of a population of 4.7 million. Many of 

these children are runaways, trying to escape family situations that 

are intolerable. Half of the kids are under 13 years of age. The chil-

dren live together in groups, earning money stealing, begging, doing 

odd jobs, and selling their bodies—with an estimated 40 percent of 

girls and 1 percent of boys working as prostitutes or in the porn in-

dustry. These young people are constantly hiding and running from 

the authorities. If they are apprehended, they are returned to their 

parents or sent to juvenile homes, special school, or, perhaps worst 

of all, juvenile detention. In the juvenile detention facilities, the 

youngsters are subject to overcrowding, unsanitary conditions, and 

military regulations including uniforms, shaved heads, and ritual 

punishments. 

  Of course, there are some individuals who belong in these facili-

ties, but as a result of a rise in crime rates during the 1990s, Russia 

made its laws tougher than they already were. As a result, juvenile 

prisons are swarming with boys and young men who were found 

guilty of petty charges such as school fi ghts, petty theft, and joyrid-

ing. These boys serve their time mingled in with youthful rapists, 

murderers, and robbers. 

  Perhaps surprisingly, the lead advocates for these boys are the 

juvenile colonies. At the youth facility in Mariinsk, the staff acknowl-

edges that although they truly want to help reform the boys, they are 

just not equipped to do so. The prison, which houses about 350 in-

mates, has only one psychologist, who alone cannot keep track of all 

the boys. 

  There is a possibility that there will be change in the future for 

these boys. There has been a bill drafted that would limit the maxi-

mum term of pretrial detention, signifi cantly cut the number of crimes 

that a person could be jailed for before trial, and expand the number of 

inmates permitted to live in settlement colonies without guards. And 

although the bill has much support from prison staff, human rights 

activists, and former inmates, there is a very strong opposition from 

two of the most powerful federal agencies in Russia—the Russian 

Interior Ministry and the prosecutor general’s offi ce. 

 Sources: Wolfgang Müller, “The Street Kids of St. Petersburg,”  World Press Review,  
September 2003, 42–43; Masha Gessen, “Russia’s Boys behind Bars,”  U.S. News & 

World Report,  January 29, 2001, 22–23; Susan Swarbrick, “The Lost Generation,” 
 Glasgow Herald Magazine  (Scotland), January 22, 2005, 8. 

       Homeless street youths in a St. Petersburg, Russia, underground shelter.   
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   Juveniles in Adult Courts 

 The process of transferring a case from a juvenile court to an adult criminal court 
has become known as    waiver of jurisdiction    .  The effect of such a transfer is to 
deny the youth the protection and treatment afforded by the juvenile process. 
Although state and federal statutes specify the age at which the criminal courts 
gain jurisdiction over young offenders (generally 17 or 18), they also provide for 
waivers of jurisdiction. The scope of such waivers varies widely, however. In Cali-
fornia and Oregon, for example, waivers can be applied to all juveniles age 16 and 
over, regardless of the offense involved. By contrast, in Alabama, Colorado, and 
Pennsylvania, waivers can occur for juveniles as young as 14 years but only in the 
case of felony offenses. And in Florida and Texas there is the equivalent of the 
“three-strikes-and-you’re-out” law, except that it translates into “three strikes and 
you are an adult.” 18  
    The waiver statutes in a number of other jurisdictions permit extremely young 
children to be tried in adult courts. In Mississippi and Illinois the age is 13. In 
Indiana, 10-year-olds charged with murder can be transferred to the criminal 
courts. In New Hampshire and Wyoming, waivers are permitted, but no age is 
indicated in the statutes; this theoretically means that seven- or eight-year-olds 
can face offi cial criminal proceedings. Ironically, depending on the jurisdiction, 
children may commit crimes whose seriousness they do not understand and yet 
have to come before the courts as adults. But if they steal from the local conve-
nience store or become involved in the sale and distribution of crack-cocaine, they 
are still considered “youths,” and their understanding of the nature of their crimes 
is not at issue. 
    Although the decision to waive jurisdiction is critical in its effect on a juvenile 
offender’s subsequent treatment, for a long time youths had no protection against 
arbitrariness in the waiver process. Change fi nally occurred in 1966 with    Kent   v. 
  United States    19  (mentioned earlier), the fi rst case in which the Supreme Court evalu-
ated the constitutionality of juvenile court proceedings. The Court held that there 
must be waiver hearings, and although such hearings need not conform to all the 
requirements of a criminal trial, they must measure up to the essentials of due process 
and fair treatment (see  Exhibit 18.6 ). 
    Policymakers have looked on the transfer of juvenile offenders to adult court 
with increasing favor in recent years. The rationale has been that “getting tough” 
with juveniles will deliver the message that their offenses have “real” conse-
quences and that they will face more severe sanctions, such as longer sentences 
and “hard time” in more demanding and less forgiving institutions, if they con-
tinue to offend. Hence, transfers to adult criminal courts will have a deterrent 
effect on future crime. Recent research suggests, however, that this may not nec-
essarily be the case. In a study of all of the Texas youths waived to adult court 
over a 12-year period and sentenced to prison, their sentences were longer than 
those typically available in juvenile court. However, when the actual time served 
was taken into consideration, the youths rarely served sentences longer than those 
that might have been given to them in the juvenile court. On average, in fact, 
the youths served only 27 percent of their actual sentences. 20  Going further, in a 
study of almost 3,000 Florida youths transferred to adult courts, recidivism was 
compared with that of a matched sample of delinquents who were retained in 
juvenile court and found to be greater. Recidivism was examined in terms of rates 
of reoffending, seriousness of reoffending, and time to reoffending. By every mea-
sure of recidivism employed, reoffending was greater among the transfers than 
among those retained in juvenile court. 21   

    Juveniles and Life without Parole 

 According to Human Rights Watch, virtually all countries in the world reject the 
punishment of life without parole for child offenders. 22  At least 132 countries reject 

 If a kid gets arrested at the age of 11 
for murder and gets a sentence of 
50 years without possibility of parole, 
his friends will take note of that. Maxi-
mum prison sentences, and prisons 
with no privileges, no drugs, no televi-
sion or inmate gangs—that will elimi-
nate the glamour of serving time. Only 
then will the criminal occupation of our 
cities be broken. 

— stanley crouch, author of 

notes of a hanging judge   
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sion or inmate gangs—that will elimi-
nate the glamour of serving time. Only 
then will the criminal occupation of our 
cities be broken. 

— stanley crouch, author of 

notes of a hanging judge   
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EXHIBIT 18.6 LAW & CRIMINAL JUSTICE

  Kent  v.  United States  

 Morris A. Kent, Jr., fi rst came under the authority of the District of 

Columbia juvenile court in 1959. He was age 14 at the time and had 

been apprehended as a result of several housebreakings and an 

attempted purse snatching. He was placed on probation, in the 

custody of his mother, and from time to time he was contacted by 

the juvenile court offi cials. 

  Two years later, on September 2, 1961, an intruder broke into the 

home of a District of Columbia woman, took her wallet, and raped her. 

Fingerprints found in the apartment matched those of Kent, having 

been taken during his juvenile court contact in 1959. At this point 

16 years of age and still on juvenile probation, Morris Kent was taken 

into custody by the police. After almost two days of interrogation, he 

admitted his involvement in this and several other housebreakings, 

robberies, and rapes. 

  Following Kent’s apprehension, his mother obtained an attorney, 

who promptly conferred with the social service director of the juvenile 

court. In a brief meeting, they discussed the possibility that the court 

might waive its jurisdiction and transfer the case to the district court 

for trial—a waiver that the attorney indicated he would oppose. 

Meanwhile, Kent was being held in detention, during which time 

there was neither an arraignment nor a hearing by a judicial offi cer to 

determine probable cause for arrest. Kent’s attorney, however, 

arranged for psychiatric examinations of his client, after which he 

fi led two motions with the juvenile court. The fi rst was for a hearing 

on the question of the waiver of juvenile court jurisdiction; accompa-

nying it was a psychiatrist’s affi davit certifying that Kent “is a victim 

of severe psychopathology” and recommending hospitalization for 

psychiatric evaluation. 

  The second motion, in behalf of effective assistance of counsel, 

was for access to the social service fi le that had been compiled by the 

staff of the juvenile court during Kent’s probation period. 

  The juvenile court judge did not rule on these motions, he held no 

hearing, and he did not confer with Kent, his mother, or his attorney. 

Rather, the judge entered an order stating that after “full investigation, 

I do hereby waive” jurisdiction of Kent and directing that he be “held 

for trial for the alleged offenses under the regular procedure of the U.S. 

District Court for the District of Columbia.” The judge made no fi ndings, 

he did not recite any reason for the waiver, and he made no reference 

to the motions fi led by Kent’s attorney. 

  After the juvenile court waived its jurisdiction, Kent was indicted 

by the grand jury and received a jury trial in the criminal court. On the 

rape, he was found not guilty by reason of insanity. Yet he was found 

guilty on six counts of housebreaking and robbery, for which he was 

sentenced to a term of 30 to 90 years. On appeal to the U.S. court of 

appeals, Kent’s attorney argued that the detention, interrogation, and 

fi ngerprinting were unlawful. As to the proceedings by which the ju-

venile court waived its jurisdiction, he attacked them on statutory and 

constitutional grounds: “no hearing occurred, no fi ndings were made, 

no reasons were stated before the waiver, and counsel was denied 

access to the social service fi le.” The court of appeals affi rmed the 

lower-court decision, and the United States Supreme Court granted 

 certiorari.  

  By a fi ve-to-four majority, the High Court nullifi ed the juvenile 

court’s waiver of jurisdiction, holding that such a waiver is a “criti-

cally important” stage in the juvenile process and must be attended 

by minimum requirements of due process and fair treatment as re-

quired by the Fourteenth Amendment. Specifi cally, the Court set 

forth four basic safeguards required by due process during waiver 

proceedings:  

  1.   If the juvenile court is considering waiving jurisdiction, the juvenile 

is entitled to a hearing on the waiver.  

  2.   The juvenile is entitled to representation by counsel at such 

hearing.  

  3.   The juvenile’s attorney must be given access to the juvenile’s 

social records on request.  

  4.   If jurisdiction is waived, the juvenile is entitled to a statement of 

reasons in support of the waiver order.   

  The ruling in  Kent  was initially limited in scope, since it was 

seemingly based on an interpretation of the waiver requirements 

under District of Columbia statutes rather than on constitutional prin-

ciples. However, following the many references to  Kent  in  In re Gault  

and subsequent cases, the requirements stated in  Kent  have taken 

on constitutional dimension and are applicable to  all  juvenile court 

waiver decisions. 

 Source:  Kent  v.  United States,  383 U.S. 541 (1966). 

life without parole for child offenders in domestic law or practice, and all except the 
United States and Somalia have ratifi ed the Convention on the Rights of the Child, 
which explicitly forbids “life imprisonment without possibility of release” for “offenses 
committed by persons below 18 years of age.” Of the 154 countries for which data 
are available, only two currently have people serving life without parole for crimes 
they committed as children. The United States ranks fi rst, with an estimated 2,387 
people incarcerated who were sentenced to spend the rest of their lives in prison for 
crimes they committed as children. Israel runs a distant second with only seven 
serving such sentences. 23  
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    Are these individuals “super-predators” with long records of vicious crimes? 
In fact, the majority are not. Some 59 percent received the sentence for their 
fi rst-ever criminal conviction. Sixteen percent were between 13 and 15 years old 
at the time they committed their crimes. While the vast majority were convicted 
of murder, an estimated 26 percent were convicted of felony murder in which the 
teen participated in a robbery or burglary during which a co-participant commit-
ted the homicide without the knowledge or intent of the teen. Racial disparities 
are marked in that nationwide the estimated rate at which black youths receive 
life-without-parole sentences (6.6 per 10,000) is 10 times greater than the rate 
for white youths (0.6 per 10,000). 24  
    Understandably, the fear of crime has resulted in the sentencing of many 
violent youths to these long sentences, but does the trend fi t with the philosophy 
of juvenile justice? Will the trend experience a reversal in the coming years? The 
answer is diffi cult to predict, but thus far there is no national movement in this 
direction.   

 Children on Death Row 

 Although the decision in  Kent  v.  United States  accorded a measure of constitutional 
safeguards to waiver proceedings, the question remains as to whether  any  juvenile 
should be dealt with in the adult criminal courts. On the one hand, there is the 
pragmatic issue of community protection and the state’s right to wage war against 
its enemies. On the other, there is the more abstract and philosophical consideration 
of confi nement in a penitentiary as an appropriate treatment for what is defi ned 
under state statutes as “delinquent” behavior. Of even greater signifi cance is the 
matter of juveniles and capital punishment. Until 2005, several states still permitted 
the execution of criminals who committed capital offenses as juveniles. However, the 
case of  Roper  v.  Simmons  (discussed later) changed that. 
    As noted in the opening paragraph of this chapter, the execution of juveniles 
in the United States began with Thomas Graunger in 1642 in Plymouth, 
Massachusetts. Since that time, through the close of 2009, 365 persons have been 
executed for crimes committed as juveniles. One of these executions was in 1964, 
when the state of Texas electrocuted James Andrew Echols, 25  convicted of a 
rape—a crime that is no longer punishable by death as the result of the Supreme 
Court’s decision in  Coker  v.  Georgia  26 —committed at age 17. The  youngest  person 
to be executed during the twentieth century was a 13-year-old electrocuted in 
Florida in 1927. 27  The most recent to be executed was Scott Allen Hain, in 
Oklahoma in 2003. 28  
    Opponents of the death penalty argue that the execution of any juvenile is 
“cruel and unusual punishment” in violation of the Eighth Amendment. Moreover, 
they hold, a child’s behavior is different from that of an adult. On the other hand, 
supporters of the death penalty insist that youthful offenders should not be permit-
ted to wrap themselves in the shield of age in order to escape responsibility for 
their crimes. 
    Interestingly, the U.S. Supreme Court remained silent on the matter of juve-
niles and the death penalty until only recently. In  Thompson  v.  Oklahoma,  29  decided 
in 1988, the High Court put forth the somewhat narrow ruling that a state cannot 
execute a person who was less than age 16 at the time of the offense unless the 
state legislature had spoken clearly on the matter by setting a minimum age for the 
death penalty. In  Stanford  v.  Kentucky,  30  decided in 1989, the Court made the more 
specifi c ruling that the imposition of the death penalty for a crime committed at 
16 or 17 years of age does not constitute a violation of the Eighth Amendment 
ban against cruel and unusual punishment. However, in    Roper   v.   Simmons    ,  31  decided 
on March 1, 2005, the Supreme Court overturned its ruling in  Stanford,  holding 
that the imposition of the death penalty on offenders who were under the age of 
18 when their crimes were committed violated the Eighth and Fourteenth Amend-
ments (see  Exhibit 18.7 ). 

  Juveniles and the Death Penalty   

   Percentage of judges who support let-
ting youths face the death penalty  
 Source:  National Law Journal.   
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    Where does the general public stand on the matter of executing juveniles? 
Gallup polls suggest that while the vast majority (almost 70 percent) of Ameri-
cans generally favor capital punishment, 69 percent oppose the death penalty for 
juveniles. 32  Research suggests, moreover, that there is widespread support for 
alternatives to execution for juveniles. In a statewide study of Tennessee residents, 
for example, nearly two-thirds favored life imprisonment without parole. Even a 
majority of those who supported the notion of juvenile executions preferred the 
life-without-parole alternative. 33    

 Juvenile Detention 

 The temporary detention of youths pending juvenile court action presents signifi cant 
problems for both juvenile justice offi cials and youths held in custody. The Supreme 
Court’s ruling in    Schall   v.   Martin    ,  34  decided in 1984, sanctioned the practice of 

EXHIBIT 18.7 LAW & CRIMINAL JUSTICE

  Roper  v.  Simmons  

 Christopher Simmons was convicted and sentenced to death for the 

fi rst-degree murder of Shirley Cook in 1993. He appealed his sentence 

on the grounds that he was 17 at the time he committed the murder 

and that a death sentence constituted cruel and unusual punishment 

in violation of the Eighth Amendment. The Supreme Court of Missouri 

overturned Simmons’s death sentence, noting that in  Stanford  v. 

 Kentucky  the U.S. Supreme Court upheld statutes setting the minimum 

age for capital punishment at 16. At the time, the Court had held that 

there was no national consensus on whether the death penalty for 

crimes committed at the ages of 16 and 17 constituted cruel and un-

usual punishment. The Supreme Court of Missouri held that a national 

consensus had developed since  Stanford  was decided and that soci-

ety’s standards of decency would no longer tolerate executions for 

crimes committed by juveniles. 

  By a vote of fi ve to four, the U.S. Supreme Court held that the Eighth 

and Fourteenth Amendments forbid the execution of offenders who 

were under the age of 18 when their crimes were committed. Writing 

for the majority, Justice Kennedy stated: “When a juvenile offender 

commits a heinous crime, the State can exact forfeiture of some of the 

most basic liberties, but the State cannot extinguish his life and his 

potential to attain a mature understanding of his own humanity.” 

  The Court reaffi rmed the necessity of referring to “the evolving 

standards of decency that mark the progress of a maturing society” to 

determine which punishments are so disproportionate as to be cruel and 

unusual. The Court reasoned that the rejection of the juvenile death 

penalty in the majority of states, the infrequent use of the punishment 

even where it remains on the books, and the consistent trend toward 

abolition of the juvenile death penalty demonstrated a national consen-

sus against the practice. The Court determined that today our society 

views juveniles as categorically less culpable than the average criminal. 

  The Court explained that the primary criterion for determining 

whether a particular punishment violates society’s evolving 

standards of decency is objective evidence of a national consensus 

as expressed by legislative enactments and jury practices. The ma-

jority opinion found signifi cant that 30 states prohibit the juvenile 

death penalty, including 12 that have rejected the death penalty 

altogether. The Court counted the states with no death penalty, 

pointing out that “a State’s decision to bar the death penalty alto-

gether of necessity demonstrates a judgment that the death pen-

alty is inappropriate for all offenders, including juveniles.” The Court 

further noted that juries sentenced juvenile offenders to death only 

in rare cases and that the execution of juveniles is infrequent. The 

Court found a consistent trend toward abolition of the practice of 

executing juveniles and ruled that the impropriety of executing juve-

niles has gained wide recognition. 

  In addition to considering evidence of a national consensus as ex-

pressed by legislative enactments and jury practices, the Court 

recognized that it must also apply its own independent judgment in 

determining whether a particular punishment is disproportionately 

severe. When ruling that juvenile offenders cannot with reliability be 

classifi ed as among the worst offenders, the Court found signifi cant 

that juveniles are vulnerable to infl uence and susceptible to immature 

and irresponsible behavior. In light of juveniles’ diminished culpability, 

neither retribution nor deterrence provides adequate justifi cation for 

imposing the death penalty. 

  The Court further noted that the execution of juvenile offenders 

violated several international treaties, including the United Nations 

Convention on the Rights of the Child and the International Covenant 

on Civil and Political Rights, and stated that the overwhelming weight 

of international opinion against the juvenile death penalty provides 

confi rmation for the Court’s own conclusion that the death penalty is 

disproportional punishment for offenders under 18. 

 Source:  Roper  v.  Simmons,  543 U.S. No. 03-633 (2005). 
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preventive detention for certain juvenile arrestees. On December 13, 1977, 14-year-
old Gregory Martin had been arrested along with two other youths on charges of 
robbery, assault, and weapons violations. Martin had been held in detention for 
15 days, after which he was adjudicated a juvenile delinquent and placed on proba-
tion. While still in detention, however, Martin instituted a  habeas corpus  class-action 
suit on behalf of all youths being held in preventive detention pursuant to New 
York’s Family Court Act. The U.S. Supreme Court held that preventive detention 
is permissible with respect to an accused juvenile delinquent when there is evidence 
that he or she presents a “serious risk” of committing a crime before adjudication of 
the case. The New York procedure was upheld because it served the legitimate 
purpose of community protection and because there were numerous procedural 
requirements in the New York Juvenile Court Act intended to safeguard against 
erroneous deprivations of liberty. 
     Schall  v.  Martin  is the most signifi cant case addressing the issue of juvenile 
detention because of the perspective on juvenile justice refl ected in the Court’s 
opinion:  

 Juveniles, unlike adults, are always in some form of custody. Children, by defi nition, are 
not assumed to have the capacity to take care of themselves. They are assumed to be 
subject to the control of their parents, and if parental control falters, the State must play 
its part as  parens patriae.  In this respect, the juvenile’s liberty interest may, in appropriate 
circumstance, be subordinated to the State’s  parens patriae  interest in preserving and 
promoting the welfare of the child.  

    In addition to its contention that preventive detention acts in behalf of the 
welfare of a child, the Court also noted that such detention is for a limited period, 
as most youths are released after only a few days. And therein lies the dilemma for 
both youths “in trouble” and the juvenile justice system as a whole. Jails and deten-
tion centers, particularly those that mix juveniles with adults, can be depressing and 
exceedingly dangerous places. Youthful offenders are often victimized while in deten-
tion, but few such incidents are ever reported. What is known, however, is the 
relative extent to which youths fi nd themselves in contact with jail populations—
both juvenile and adult. For well over a decade, for example, close to a million youths 
were being placed in juvenile detention and correctional facilities annually, with an 
average commitment period of more than 100 days. 35  Moreover, a fourth of these 
had not been adjudicated, and literally tens of thousands were status offenders and 
dependent, neglected, and abused children. And these fi gures do not include the 
many thousands more being held in  adult  facilities.  

    Juvenile Corrections 

 The juvenile due process requirements derived from the  Kent, Gault,  and  Winship  
cases, combined with the rising costs of operating correctional institutions, have 
resulted in wider use of community-based treatment for adjudicated juveniles. A 
recent trend is greater use of diversion programs, with many young offenders being 
placed in remedial education and drug abuse treatment programs, foster homes, and 
counseling facilities. 
    Probation is by far the primary form of community treatment in the juvenile 
justice system, and the probation process for youths is essentially the same as that 
for adults. At any given time more than 500,000 youths are on probation in the 
United States.  
     There are still many juveniles in correctional institutions, however. These 
institutions are of two main types.  Cottage systems  are similar to facilities for 
women offenders. They are typically campuslike environments with dormitory 
rooms rather than cells. For serious juvenile offenders, there are secure training 
and industrial schools, which generally resemble medium-security penitentiaries 
for adults.  

 Ghetto boys think having a reputation 
as someone who blows people away is 
much more important than having a 
reputation as someone who is smart in 
school. These kids need a step-by-step 
guide to this strange and wonderful 
thing called middle-class existence. 
They reject it, not because it is hope-
lessly square, but because they believe 
it is unattainable. 

—  washington post columnist 

william raspberry  

 The only direction these kids receive is 
from their peers on the street, the local 
drug dealers and other role models who 
engage in criminal conduct. 

—los angeles prosecutor 

katie buckland         

 The boys I know think it’s fun to be in 
jail because other boys they know are 
in jail too. 

— fifteen-year-old 

april allen of boston 

  Options Requested   

   What judges seek as options for dealing 
with troubled youths   Source:  National Law 

 Journal.  
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     Nearly all juvenile correctional facilities have a variety of treatment pro-
grams—counseling on an individual or group basis, vocational and educational 
training, recreational and religious programs, and medical and dental facilities. A 
number of institutions also provide legal services for juveniles, and a few have 
substance abuse treatment programs. But regardless of the settings and available 
services, juvenile facilities are still places of confi nement that militate against 
rehabilitation in the same ways that adult penitentiaries do. They have been 
described as “crime schools” offering only an illusion of treatment under condi-
tions that represent “legalized child abuse.” A case in point is the South Dakota 
State Training School at Plankinton. At the close of the 1990s, after the death 
of a 14-year-old girl from heatstroke during a forced run in the facility’s boot 
camp program, investigations found that status offenders placed there were rou-
tinely subjected to harsh treatment that included shackling, isolation, the inap-
propriate use of psychotropic drugs, and other abuses. 36   

      Is “Child Saving” Dead?  
 As noted earlier in this chapter, the original “child savers” included numerous civic-
minded and humanitarian citizens who became concerned about the problems of 
juvenile misconduct during the nineteenth century. These social reformers were 
instrumental in the development of the houses of refuge, the later reform schools, 
and ultimately the juvenile courts. Although a number of the early child savers 
sought only to control, repress, and perhaps resocialize children whom they viewed 
as “dangerously deviant,” many were guided only by benevolent concerns for helping 
the young. 37  Throughout the twentieth century, the juvenile justice system developed 
and prospered, but at the same time, there were many who argued that the child 
savers’ promise of rehabilitation never materialized. 38  

    At Curie High School in Chicago, security offi cers check monitors for student misconduct as well as 
signs of criminal activity.  

  Major Changes in the System 

Favored by Juvenile Court 

Judges (percent in favor)   

 Source:  National Law Journal.   
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     These young boys are confi ned to a 
detention center in California. 
Detention centers can be frightening 
and extremely dangerous places where 
victimization of youthful offenders 
occurs but is rarely reported.   
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 ■ CRITICAL 
THINKING IN CRIMINAL JUSTICE 

  The Color of Justice 

 Shortly after the beginning of the new millennium, the Justice Policy Institute—a San 

Francisco–based advocacy group—released the fi ndings of a three-year study of juvenile 

crime in California. The report, titled  The Color of Justice,  found that juveniles accused of 

serious crime were less likely to be tried as adults  if they were white.  40  More specifi cally, 

for every 1,000 juvenile crime suspects arrested in each race/ethnic category, 88 Hispan-

ics, 83.7 Asians, and 72 African Americans were deemed to be unsuitable for the juvenile 

justice system and, instead, transferred to adult court. That compared to a rate of 37 per 

1,000 white violent-crime suspects arrested who were transferred to adult court. After 

transfer, furthermore, African American delinquents were found to be 18.4 times more likely 

to receive adult court sentences—that is, held in a California Youth Authority facility until 

their 18th birthday and then transferred to adult prison. Hispanics were 7.3 times more 

likely and Asians 4.5 times more likely than their young, white criminal counterparts to 

receive adult sentences. 

  Think critically about these data. Could there be sample bias in the study, or is the 

bias against minority youth? Is it possible that such disparities could really occur? 

Perhaps the disproportionate transfer of minority youth to adult court refl ects not dis-

crimination but higher arrest rates of minority youths for serious crimes. Could it be 

that minority youths are more crime-prone? Or might there be other explanations? The 

study data for Los Angeles County are illustrated in the following table. What do they 

suggest?  

   Without analyzing the table number by number, what should be examined are the 

proportions of whites, Hispanics, blacks, and Asian/others in the base population (the top 

line in the table), as compared to the proportions in each race/ethnic group that are 

arrested for various crimes. Then compare all of that with the bottom line in the table. 

Overall, whites account for 24.7 percent of the youth population, 12.2 percent of the 

juveniles arrested for felonies, 10.4 percent of those arrested for violent crimes, but only 

5.0 percent of those transferred to adult court. By contrast, while blacks represent 

12.6 percent of the population and account for 25.4 percent of those arrested for felonies 

as well as 32.3 percent of those arrested for violent crimes, some 30.1 percent are trans-

ferred to adult court. Although there seems to be a correlation between the proportions 

of each minority group arrested for violent crimes and the proportions transferred to adult 

    At the beginning of the twenty-fi rst century, just after the 100th anniversary of 
the birth of the juvenile court, serious concerns remained over the viability of the 
juvenile justice process. Although rates of juvenile violence have declined in recent 
years, the steady rise of such violence since the late 1980s led to portrayals of many 
youthful offenders as “superpredators” who were all but beyond redemption. This 
notion was further fueled by the mass murders by teenagers in schools in Paducah 
(Kentucky), Jonesboro (Arkansas), Littleton (Colorado), Santee (California), and 
Red Lake Indian Reservation (Minnesota). 
    Amid the increased criticism of the juvenile justice system and its correctional 
policy of trying to “save” youthful offenders, there are some indications that public 
support for juvenile rehabilitation persists. Recent studies suggest that rehabilitation 
is favored as an integral role of juvenile corrections, and that a broad range of com-
munity-based treatment initiatives is favored including early intervention programs 
rather than imprisonment as a response to juvenile crime. 39  
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 Proportions of Los Angeles County Youths Arrested 

for Serious Crimes and Transferred to Adult Court               

  Percent of:   White   Hispanic   Black   Asian/Other   Number  

    Pop. 10–17   24.7%   51.4%   12.6%   11.3%   998,400  

   Arrested for:                    

  Violent crime   10.4%   51.7%   32.3%   5.6%   7,253  

  Homicide   2.8   53.9   31.5   11.8   178  

  Rape   7.7   45.4   42.3   4.6   130  

  Robbery   7.1   51.6   36.6   4.8   3,691  

  Ag. assault   14.7   52.1   27.1   6.1   3,254  

  Property crime   12.6   56.3   23.4   7.8   11,481  

  Drug felonies   12.8   65.6   19.1   2.5   2,672  

  All felonies   12.2   56.0   25.4   6.4   240,163  

   Transfers to 

adult court    5.0   58.8   30.1   6.1   561  

   Source: Justice Policy Institute, 2000. 

courts, that certainly is not the case for whites. There is no conclusive answer here, but 

the data are indeed suspicious. 

  Only a few months after  The Color of Justice  report was released, the fi ndings of  And 

Justice for Some,  a national study of juvenile justice processing sponsored by the U.S. 

Department of Justice, were made public. 41  From the summary fi ndings presented in the 

following chart what might be concluded? Think critically. 

Arrested

Referred to juvenile court

Detained prior to trial

Formally processed by juvenile courts

Found guilty in juvenile court

Waived to adult criminal court

Placed in juvenile prisons

Admitted to adult state prisons

Percentage of those under 18: Whites 79% Blacks 15%

Percentage of total population under 18

0 10 20 30 40 50 60 70 80 0 10 20 30 40 50 60

  Disparities in the Justice System   

 Source: National Council on Crime and Delinquency.  

■
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 ■ SUMMARY  

       The juvenile justice system in the United States is based on the philosophy that, as 
minors, young offenders have a “special status” that requires that they be protected and 
corrected and not necessarily punished. Given this special status, juveniles can come to 
the attention of the courts as delinquents, for having violated the criminal law; as status 
offenders, for having departed from the behavior expected of youths; and as dependent 
or neglected children, for having been the victims of abuse, neglect, or abandonment. 
  Juvenile justice processing is grounded in the notion of  parens patriae,  which 
holds that the state must intervene when a child’s natural protectors are either 
unwilling or unable to provide appropriate care. Until comparatively recently, there-
fore, juvenile offenders were rarely treated with the “due process of law” accorded to 
adults by the Bill of Rights. 
  Much juvenile justice is informal, with a wide degree of discretion permitted at 
every stage. Police who take juveniles into custody have the options of releasing them 
with a reprimand, referring them to police-based diversion programs, or detaining 
them for court processing. Similar discretionary alternatives are apparent in the juve-
nile courts. The actual court process is viewed as a civil matter. It is not considered 
a trial, there is no jury, and the judge presides  in behalf of  the child. 
  It was not until 1966 that the U.S. Supreme Court fi rst evaluated juvenile court 
proceedings and the constitutional rights of children.  Kent  v.  United States  brought 
the juvenile justice system within the framework of the Constitution and the Bill of 
Rights. Subsequently,  In re Gault  (1967),  In re Winship  (1970), and  Breed  v.  Jones  
(1975) extended basic due process rights to juvenile court proceedings. 
  Although juvenile justice philosophy and procedure have attempted to provide 
fair and benefi cial treatment for children, the system as a whole suffers from some 
major problems. First, status offender laws in many jurisdictions place nondelinquent 
youths in contact with criminals and reduce the ability of the juvenile courts to deal 
effectively with youths involved in serious criminal conduct. Second, there are ques-
tions about the wisdom of transferring delinquents to the adult courts for formal 
criminal processing. Third, the widespread practice of confi ning juveniles in deten-
tion facilities has placed the health and welfare of many youths at high risk. Fourth, 
regardless of the disposition of juvenile delinquents and status offenders, little is 
known regarding the effectiveness of juvenile correctional approaches. Nevertheless, 
support for juvenile rehabilitation seems to persist in the United States.   

■ KEY TERMS

   adjudication  (556)   
  adjudication hearing  (562)   
  adjudication inquiry  (562)   
   Breed  v.  Jones   (563)   
  delinquency  (556)   
  delinquent  (556)   
  detention hearing  (560)   
  disposition hearing  (562)   

  Illinois Juvenile Court Act  (556)   
   in loco parentis   (565)   
   In re Gault   (563)   
   In re Winship   (563)   
  intake hearing (560)    
   Kent  v.  United States   (569)   
   McKeiver  v.  Pennsylvania (563)   
   New Jersey  v.  T.L.O.   (565)   

   parens patriae   (555)   
  petition  (560)   
   Roper  v.  Simmons   (571)   
   Schall  v.  Martin (572)     
  status offenders  (567)   
  status offense  (554)   
  waiver of jurisdiction  (569)

■ ISSUES FOR DISCUSSION
         1.   Given the  parens patriae  philosophy of the juvenile justice system 

in the United States, would delinquent youths be better off in 
the adult criminal courts with its strict guarantees of due process 
of law?  

  2.   Do status offender laws serve any real purpose for today’s youths? 
Should such laws be fully abolished? Why?  

  3.   Despite the ruling in  Roper  v.  Simmons,  should youths who com-
mit murders be given capital sentences, placed on death row, and 
executed? What about life without parole instead?  

  4.   How might contemporary juvenile correctional programs and 
procedures be best upgraded or reformed? What ought to be 
done with juvenile offenders? Should they be treated as children 
or as adults?     
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■ MEDIA AND LITERATURE RESOURCES
    Juvenile Justice Web Sites. The School of Criminology and Criminal 
Justice at Florida State University has constructed a number of useful 
Web links (see  http://www.criminology.fsu.edu/p/cjl-main.php ). The 
U.S. Department of Justice Offi ce of Juvenile Justice and Delinquency 
Prevention has numerous publications available to download from its 
Web site,  http://ojjdp.ncjrs.org/,  as does the Center on Juvenile and 
Criminal Justice,  http://www.cjcj.org/index.php.  

    The Fourth Amendment and Public Schools.  A series of papers 
on the topic of search and seizure in America’s public schools appears 
in  Criminal Law Bulletin  36 (September/October 2000). 

    Youth, Guns, Gangs, and Violence.  Several interesting books are 
available on these topics: Deanna L. Wilkinson,  Guns, Violence, and 
Identity Among African American and Latino Youth  (New York: LFB 
Scholarly Publishing, 2003); Douglas Century,  Street Kingdom: Five 
Years Inside the Franklin Avenue Posse  (New York: Warner Books, 1999); 
Susan A. Phillips,  Wallbangin’: Graffi ti and Gangs in L.A.  (Chicago: 
University of Chicago Press, 1999); Joseph F. Sheley and James D. 
Wright,  In the Line of Fire  (New York: Aldine, 1995); Malcolm W. 
Klein,  The American Street Gang  (New York: Oxford, 1995). 

    Status Offenders  .  Gene Kassebaum, Nancy L. Marker, Patricia 
Glancey, et al.,  Youth on the Run from Families and School: The Problem 
of Status Offenders in Hawaii  (Manoa, HI: Center for Youth Research, 
University of Hawaii at Manoa, 1997); Gwen A. Holden and Robert 

A. Kapler, “Deinstitutionalizing Status Offenders: A Record of 
Progress,”  Juvenile Justice  2, 2 (1995): 3–10; See also Randall G. 
Shelden, John A. Horvath, and Sharon Tracy, “Do Status Offenders 
Get Worse? Some Clarifi cations on the Question of Escalation,” 
 Crime 8 Delinquency  35 (April 1989): 202–216. 

    Disparities in Juvenile Processing.  Both of the reports discussed 
in the Critical Thinking section of this chapter can be downloaded 
from the Web. See  The Color of Justice: An Analysis of Juvenile Court 
Transfers in California  ( www.buildingblocksforyouth.org/colorofjustice/
coj.html ) and  And Justice for Some  ( www.buildingblocksforyouth.org/
justiceforsome/jfs.html ). 

    Waiver of Jurisdiction.  See  Effects on Violence of Laws and Policies 
Facilitating the Transfer of Youth from the Juvenile to the Adult Justice 
System: A Report in Recommendations of the Task Force on Community 
Preventative Services  (Atlanta, GA: The National Center for Health 
Marketing, November 30, 2007); Task Force on Community Pre-
ventative Services, “Recommendation Against Policies Facilitating 
the Transfer of Juveniles from Juvenile to Adult Justice Systems for 
the Purpose of Reducing Violence,”  American Journal of Preventive 
Medicine  32, 4S (2007): S5–S6; and Benjamin Steiner and Emily 
Wright, “Assessing the Relative Effects of State Direct File Waiver 
Laws on Violent Juvenile Crime: Deterrence or Irrelevance?”  The 
Journal of Criminal Law and Criminology  96, 4 (2006): 1451–1477.  



     GLOSSARY 

    abettor      A person who, with the requisite 
criminal intent, encourages, promotes, insti-
gates, or stands ready to assist the perpetra-
tor of a crime.  

   accessory after the fact      A person who, 
knowing that a felony has been committed, 
receives, relieves, comforts, or assists the 
felon to hinder apprehension or conviction.  

   accessory before the fact      A person who 
abets a crime but is not present when the 
crime was committed.  

   adjudication      In juvenile proceedings, the 
court’s decision or judgment.  

   adjudication hearing      The stage in juve-
nile court proceedings in which a judge 
presides on behalf of the child to deter-
mine if he or she actually committed the 
alleged offense.  

   adjudication inquiry      The stage in juvenile 
court proceedings in which a judge deter-
mines whether the facts of the case warrant 
a formal hearing by the court.  

   administrative law      A branch of public law 
that deals with the powers and duties of 
government agencies.  

   adversary system      A system of justice in 
which the innocence of the accused is pre-
sumed and the burden of proof is placed on 
the court.  

   allocution      The right of a convicted of-
fender to address the court personally prior 
to the imposition of sentence.  

   anomie      A condition of normative confu-
sion, or “normlessness,” in which existing 
rules and values have little impact.  

   appeal      A complaint to a superior court of 
an injustice done or an error committed by a 
lower court. The higher tribunal is called 
upon to correct or reverse the lower court’s 
judgment or decision.  

   appellate jurisdiction      Jurisdiction re-
stricted to matters of appeal and review.  

   Argersinger   v.   Hamlin      The Supreme Court 
ruling that a defendant has the right to 
counsel at trial whenever he or she may 
be imprisoned for any offense, even for 
one day, whether it is classifi ed as a felony 
or as a misdemeanor.  

   arrest      The action of taking a person into 
custody for the purpose of charging him or 
her with a crime.  

   arson      The willful or malicious burning or 
attempt to burn, with or without intent to 
defraud, any dwelling, other building, vehi-
cle, or personal property.  

   assault      An intentional attempt or threat to 
physically injure another.  

   assault and battery      An assault carried into 
effect by doing some violence to the victim.  

   bail      Security posted to guarantee that a de-
fendant in a criminal proceeding will appear 
and be present in court as required.  

   Barron   v.   Baltimore      The Supreme Court 
ruling that the Bill of Rights was added to 
the Constitution to protect citizens only 
against the action of the federal, not state or 
local, government.  

   Batson   v.   Kentucky      The Supreme Court 
ruling that a prosecutor’s use of peremptory 
challenges to exclude from a jury members 
of the defendant’s race solely on racial 
grounds violates the equal protection rights 
of the defendant.  

   bench warrant      A written order, issued by 
the court, authorizing a defendant’s arrest.  

   Benton   v.   Maryland      The Supreme Court 
ruling that overruled  Palko  and extended the 
double jeopardy protection to state actions.  

   Betts   v.   Brady      The Supreme Court ruling 
that in noncapital crimes the Fourteenth 
Amendment’s due process clause does not 
require states to supply defense counsel to 
defendants too poor to employ their own 
attorneys.  

   Bill of Rights      The fi rst 10 amendments to 
the Constitution of the United States, 
which restrict government actions.  

   booking      The police administrative proce-
dures for offi cially recording an arrest.  

   Bow Street Runners      Henry Fielding’s un-
offi cial band of constables who were paid as 
thief-takers.  

   Brady   v.   United States      The Supreme 
Court ruling that upheld the use of plea 
negotiations.  

   breaking and entering      The forcible entry 
into a building or structure with the intent 
to commit a crime therein.  

   Breed   v.   Jones      The Supreme Court ruling 
that extended the Fifth Amendment pro-
tection against double jeopardy to juveniles.  

   Buck   v.   Bell      The Supreme Court ruling that 
Virginia did not violate the Fourteenth 
Amendment’s due process guarantee when 
it sterilized, without her consent, a mentally 
defective mother.  

   Burger Court      The Supreme Court under 
the leadership of Chief Justice Warren 
Burger.  

   Carrier’s case      Legal ruling whereby a per-
son in possession of another’s packaged 
goods, who opens the package and misap-
propriates its contents, is guilty of larceny.  

   Carroll doctrine      The ruling, from the Su-
preme Court’s decision in  Carroll  v.  United 
States,  that warrantless searches of vehicles 
are permissible where reasonable suspicion 
of illegal actions exists.  

   case law      Law that results from court inter-
pretations of statutory law or from court deci-
sions where rules have not been fully codifi ed 
or have been found to be vague or in error.  

   Cesare Beccaria      The founder of the classi-
cal school of criminology and criminal law. 
Beccaria, an Italian economist and jurist, 
proposed a whole new concept for the ad-
ministration of justice. His major work,  An 
Essay on Crimes and Punishments,  became 
the manifesto of the liberal approach to 
criminal law. It condemned capital punish-
ment and torture, suggested that the law 
should be specifi c, and advocated the pre-
vention of crime and rigid rules of criminal 
procedure.  

   charging the jury      An order by the judge 
directing the jurors to retire to the jury 
room, consider the facts of the case and the 
evidence and testimony presented, and from 
their deliberations return a just verdict.  

   Chimel   v.   California      The Supreme Court 
ruling that a search incident to a lawful ar-
rest in a home must be limited to the area 
into which an arrestee might reach in order 
to grab a weapon or other evidentiary items.  

   civil death      The loss of  all  civil rights.  

   civil law      The body of principles that deter-
mine private rights and liabilities.  

   civilian review boards      Citizen-controlled 
boards empowered to review and handle 
complaints against police offi cers.  

   classical school of criminal law and 
criminology      A body of ideals from 
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Enlightenment philosophers and reformers 
for transforming criminal law and procedure.  

   classifi cation      The process through which 
the educational, vocational, treatment, 
and custodial needs of the offender are 
determined.  

   clearance rate      The proportion of crimes 
that result in arrest.  

   Coker   v.   Georgia      The Supreme Court rul-
ing that a sentence of death for the crime 
of rape is an excessive and disproportionate 
penalty forbidden by the Eighth 
Amendment.  

   common law      Customs, traditions, judicial 
decisions, and other materials that guide 
courts in decision making but have not been 
enacted by the legislatures into statues or 
embodied in the Constitution.  

   community-based correction      Reha-
bilitative activities and programs within the 
community that have effective ties with the 
local government.  

   community policing      A collaborative effort 
between the police and the community to 
identify the problems of crime and disorder 
and to develop solutions from within the 
community.  

   conjugal visitation      The practice of permit-
ting inmate and spouse to spend time to-
gether in private quarters on prison 
grounds, during which time they may en-
gage in sexual relations.  

   conspiracy      Concert in criminal purpose.  

   constitutional law      The legal rules and 
principles that defi ne the nature and lim-
its of governmental power and the duties 
and rights of individuals in relation to the 
state.  

   contract system      A form of prison industry 
in which the labor of inmates is leased to an 
outside contractor who furnishes the ma-
chinery and raw materials and supervises 
the work.  

   corporal punishment      Punishment applied 
to the body, such as whipping or branding.  

   courts of general jurisdiction      Courts au-
thorized to try  all  criminal and civil cases.  

   courts of limited jurisdiction      The entry 
point for judicial processing, with jurisdiction 
limited to full processing of  all  minor of-
fenses and pretrial processing of felony cases.  

   courts of record      Courts in which a full tran-
script of the proceedings is made for all cases.  

   crime      An intentional act or omission in vi-
olation of criminal law committed without 
defense or justifi cation and sanctioned by 
the state as a felony or misdemeanor.  

   crime control model      The model of the 
criminal justice system that views the re-
pression of criminal conduct as its most im-
portant function.  

   Crime Index      The sum of Part I offenses 
reported in a given place for a given period 
of time.  

   crime rate      The number of Part I offenses 
that occur in a given area per 100,000 in-
habitants living in that area.  

   criminal justice      The structure, functions, 
and decision processes of those agencies 
that deal with the management of crime—
the police, the courts, and corrections.  

   criminal justice process      The agencies and 
procedures set up to manage both crime 
and the persons accused of violating the 
criminal law.  

   criminal law      The branch of jurisprudence 
that deals with offenses committed against 
the safety and order of the state.  

   defense      Any number of causes and rights 
of action that serve to excuse or mitigate 
guilt in a criminal offense.  

   defi nite sentence      A sentence of incarcera-
tion having a fi xed period of time with no 
reduction by parole.  

   Delaware   v.   Prouse      The Supreme Court 
ruling that police may not randomly stop 
motorists to check their driver’s license and 
auto registration without any probable 
cause to suspect crime or illegal activity.  

   deliberation      The full and conscious knowl-
edge of the purpose to kill.  

   delinquency      Criminal law violations that 
would be considered crimes if committed by 
an adult.  

   delinquent      A juvenile offender who has 
been adjudicated by an offi cer of a juvenile 
court.  

   Department of Homeland Security      A 
consolidation of 22 domestic agencies into 
one department to protect the nation 
against threats to the homeland.  

   detention hearing      The stage in juvenile 
court proceedings in which it is determined 
whether a child is to be released to a parent 
or guardian or retained in custody.  

   determinate sentence      A sentence of incar-
ceration for a fi xed period of time but with 
possible reduction by parole.  

   deterrence      A sentencing philosophy seek-
ing to prevent criminal acts by making an 
example of persons convicted of crimes.  

   deviance      Conduct that the people of a 
group consider so dangerous, embarrass-
ing, or irritating that they bring special 

sanctions to bear against the persons who 
exhibit it.  

   differential association      The theory of 
crime that suggests that criminal behavior 
is learned through the same processes that 
noncriminal behaviors are learned.  

   differential reinforcement theory      The 
theory that criminal behavior is not only 
learned but also reinforced by instrumental 
conditioning, i.e., the learned behaviors that 
result from the consequences, effects, and 
outcomes of an individual’s social and cul-
tural environment.  

   disposition hearing      The stage in juvenile 
court proceedings in which the judge exer-
cises his or her discretionary authority to 
choose among a variety of alternatives for 
resolving a case.  

   diversion      The removal of offenders from 
the application of the criminal law at any 
stage of the police or court processes.  

   domestic violence      Activities of a physically 
aggressive nature resulting from confl icts in 
personal relations among members of the 
family, current or former spouses or lovers, 
live-ins, and others in close relationships.  

   double jeopardy      Multiple prosecutions for 
the same offense and/or multiple punish-
ments for the same crime; prohibited by the 
Fifth Amendment.  

   Downum   v.   United States      The Supreme 
Court ruling that double jeopardy begins at 
the point where the second trial jury is 
sworn in.  

   dual court system      Courts at the state and 
federal levels.  

   due process model      The model of the crim-
inal justice system that stresses the possibil-
ity of error in the stages leading to trial and 
emphasizes the procedural rights over sys-
tem effi ciency.  

   due process of law      A concept that asserts 
fundamental principles of justice and im-
plies the administration of laws that do not 
violate the sacredness of private rights.  

   Duncan   v.   Louisiana      The Supreme Court 
ruling that the Fourteenth Amendment’s 
guarantee of due process requires states to 
provide trial by jury to persons accused of 
serious crimes.  

   Durham Rule      Legal standard by which an 
accused is not held criminally responsible if 
he or she suffers from a diseased or defec-
tive mental condition at the time the unlaw-
ful act is committed.  

   entrapment      The inducement of an indi-
vidual to commit a crime not previously 
contemplated by him or her.  



 glossary 581

   Escobedo   v.   Illinois      The Supreme Court 
ruling that when the process shifts from 
the investigatory to the accusatory and its 
purpose is to elicit a confession, the ac-
cused must be permitted to consult with 
his or her attorney.  

   Estelle   v.   Gamble      The Supreme Court rul-
ing that the deliberate indifference of prison 
offi cials or personnel to the serious medical 
needs of inmates constitutes cruel and un-
usual punishment proscribed by the Eighth 
Amendment.  

   ethnocentrism      The belief that one’s own 
culture or ethnic group is superior to others.  

   evidence      Any species of proof, through the 
media of witnesses, records, documents, 
concrete objects, and circumstances.  

   evidence in chief      The fi rst, or direct, ex-
amination of a witness.  

   exclusionary rule      The judicially estab-
lished rule that prohibits the use of illegally 
obtained evidence in court.  

   Federal Air Marshals      A team of armed 
commandos who travel incognito on planes 
to watch for hijackers and other terrorists.  

   Federal Bureau of Investigation      The chief 
investigative body of the Justice Depart-
ment, with jurisdiction extending to all 
federal crimes that are not the specifi c re-
sponsibility of some other federal enforce-
ment agency.  

   felony      A crime punishable by death 
or imprisonment in a federal or state 
penitentiary.  

   felony-murder doctrine      Principle main-
taining that if a death occurs during com-
mission of a felony, the person committing 
the primary offense can also be charged 
with murder in the fi rst degree.  

   Florida   v.   Bostick      The Supreme Court rul-
ing that police offi cers’ conduct in boarding 
stopped passenger buses and approaching 
seated passengers to ask them questions and 
to request consent to search their luggage 
does not constitute a Fourth Amendment 
“seizure” in every instance but, instead, must 
be evaluated in each case.  

   fruit of the poisonous tree      The doctrine 
that evidence seized illegally is considered 
“tainted” and cannot be used against a 
suspect.  

   full enforcement      The tenacious enforce-
ment of every statute in the criminal codes.  

   furlough      An authorized, unescorted ab-
sence from a correctional institution for a 
specifi ed period.  

   Furman   v.   Georgia      The Supreme Court 
ruling that statutes leaving arbitrary and 

discriminatory discretion to juries in impos-
ing death sentences are in violation of the 
Eighth Amendment.  

   Gagnon   v.   Scarpelli      The Supreme Court 
ruling that the holding in  Morrissey  v. 
 Brewer  also applies to probationers and that 
neither probationers nor parolees are enti-
tled to counsel as a matter of right at revo-
cation hearings.  

   general strain theory      Robert Agnew’s the-
ory through which crime is viewed as a direct 
result of strain, or the negative feelings that 
originate from life in disorganized and lower 
socioeconomic areas where legitimate oppor-
tunities to achieve success are restricted. It 
conceptualizes strain as relationships in 
which an individual is not treated the way he 
or she wishes to be treated, proposes three 
types of strain an individual might encounter, 
and includes the infl uence of negative emo-
tions in creating criminal behavior.  

   Gideon   v.   Wainwright      The Supreme 
Court ruling that an indigent defendant 
charged in a state court with any noncapi-
tal felony has the right to counsel under 
the due process clause of the Fourteenth 
Amendment.  

   Gitlow   v.   New York      The Supreme Court 
ruling that the First Amendment prohibi-
tion against government abridgment of the 
freedom of speech applies to state and local 
governments as well as to the federal 
government.  

   good time      The number of days deducted 
from a sentence for good behavior, meritori-
ous service, particular kinds of work, or 
other considerations.  

   grand jury      A body of persons who have been 
selected according to law and sworn to hear 
evidence against accused persons and to de-
termine whether there is suffi cient evidence 
to bring those persons to trial, to investigate 
criminal activity generally, and to investigate 
the conduct of public agencies and offi cials.  

   Gregg   v.   Georgia      The Supreme Court rul-
ing that (1) the death penalty is not, in it-
self, cruel and unusual punishment; and 
(2) a two-part proceeding—one for the de-
termination of innocence or guilt and the 
other for determining the sentence—is con-
stitutional and meets the objections noted 
in  Furman  v.  Georgia.   

   Griswold   v.   Connecticut      The Supreme 
Court ruling that a right of personal privacy 
is implicit in the Constitution.  

   habeas corpus      A writ that directs the person 
holding a prisoner to bring him or her be-
fore a judicial offi cer to determine the law-
fulness of imprisonment.  

   “hands-off ” doctrine      The refusal of the 
courts to hear inmate complaints about the 
conditions of incarceration and the consti-
tutional deprivations of penitentiary life.  

   hate crime      Offenses motivated by hatred 
against a victim because of his or her race, 
ethnicity, religion, sexual orientation, handi-
cap, or national origin.  

   Henry Fielding      The eighteenth-century 
British novelist and magistrate who laid 
the foundation for the fi rst modern police 
force.  

   Holt   v.   Sarver      The federal court decision 
declaring the Arkansas prison system to be 
in violation of the Eighth Amendment.  

   homicide      The killing of one human being 
by another.  

   Hudson   v.   Palmer      The Supreme Court rul-
ing that a prisoner has no reasonable expec-
tation of privacy in his prison cell entitling 
him to Fourth Amendment protection.  

   Hurtado   v.   California      The Supreme Court 
ruling that the due process clause of the 
Fourteenth Amendment does not require 
states to use grand jury indictments or pre-
sentments in capital cases.  

   Illinois Juvenile Court Act      Legislation 
that established the fi rst statewide juvenile 
court system in the United States.  

   Illinois   v.   Gates      The Supreme Court ruling 
that in establishing probable cause for the 
issuance of a search warrant, magistrates 
may make a commonsense decision, given 
all the circumstances set forth in an affi da-
vit, whether there is a fair probability that 
contraband can be found in a particular 
place.  

   Illinois   v.   Wardlow      The Supreme Court 
ruling that fl ight at the mere sight of a po-
lice offi cer could often, in the context of 
other factors, be suspicious enough to justify 
police in conducting a stop-and-frisk.  

   incapacitation      A sentencing philosophy 
seeking to remove the offender from society.  

   indeterminate sentence      A sentence of in-
carceration having a fi xed minimum and a 
fi xed maximum term of confi nement, rather 
than a defi nite period.  

   Indianapolis   v.   Edmond      The Supreme 
Court ruling that police checkpoints aimed 
at discovering drugs were in violation of the 
Fourth Amendment.  

   indictment      A formal charging document 
returned by a grand jury, based on evidence 
presented to it by the prosecutor.  

   in forma pauperis      The characterization of 
an appeal by a poor person.  
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   information      A formal charging document 
drafted by a prosecutor and tested before a 
magistrate.  

   injunctive relief      A court order, emanating 
from a  habeas corpus  action, directing prison 
offi cials to improve conditions or to stop 
enforcing unlawful policies.  

   in loco parentis      A position in reference to a 
child of a lawful guardian or parent.  

   inmate code      The unwritten rules of the 
prison subculture, which, if violated, can re-
sult in sanctions ranging from ostracism to 
death.  

   inquiry system      A system of justice in 
which all participants in a proceeding are 
obliged to cooperate with the court in its 
inquiry into the crime.  

   inquisitorial system      A system of justice in 
which the accused is considered guilty until 
he or she is proved innocent.  

   In re Gault      The Supreme Court ruling that 
extended some—but not all—due process 
privileges to juvenile court proceedings.  

   In re Winship      The Supreme Court ruling 
that required proof “beyond a reasonable 
doubt” for an adjudication of delinquency.  

   inside cells      Cells constructed back to back, 
with corridors running along the outside 
shell of the cell house.  

   intake hearing      An early stage in juvenile 
court proceedings in which a court offi cer 
makes a legal judgment of the probable 
cause of the petition.  

   intensive probation supervision      A pro-
gram of closer surveillance and more ex-
haustive services that place a probationer 
under tighter control than he or she might 
experience under regular probation.  

   intermediate sanctions      Sanctions falling 
between the extremes of fi nes and 
imprisonment.  

   intermittent sentence      A sentence to peri-
ods of confi nement interrupted by periods 
of freedom.  

   Interpol      An international police organiza-
tion of 178 member countries that serves as 
a depository of intelligence information on 
wanted criminals.  

   Jackson   v.   Bishop      The federal court decision 
declaring that whipping is in violation of 
the Eighth Amendment.  

   jails      Local facilities for temporary detention.  

   J.E.B.   v.   Alabama ex rel. T.B.      The Supreme 
Court ruling that the exercise of peremptory 
challenges on the basis of gender violates 
the equal protection clause of the Four-
teenth Amendment.  

   Johnson   v.   Avery      The Supreme Court rul-
ing that unless a state provides some reason-
able legal assistance to inmates seeking 
postconviction relief, a jailhouse lawyer 
must be permitted to aid inmates in fi ling 
 habeas corpus  petitions.  

   Johnson   v.   Zerbst      The Supreme Court rul-
ing that the Sixth Amendment right to 
counsel applies to all felony defendants in 
federal prosecutions.  

   Jones   v.   North Carolina Prisoners’ Labor 
Union      The Supreme Court ruling that 
prison regulations prohibiting the organized 
activities of inmate labor unions are not vio-
lative of the freedom of association clause of 
the First Amendment.  

   judges      Public offi cers who preside over 
courts of law.  

   judicial circuit      A specifi c jurisdiction 
served by a judge or court, as defi ned by 
given geographical boundaries.  

   jury nullifi cation      The refusal or marked 
reluctance on the part of a jury to convict, 
because of the severe nature of the sentence 
involved or other factors or because a jury 
otherwise “nullifi es” the force of strict legal 
procedure.  

   justices of the peace      The judges in many 
lower courts in rural areas, who are typically 
not lawyers and are locally elected.  

   Kent   v.   United States      The Supreme Court 
ruling that the waiver of jurisdiction is a crit-
ically important stage in juvenile proceedings 
and must be attended by minimum require-
ments of due process and fair treatment.  

   Klopfer   v.   North Carolina      The Supreme 
Court ruling that the Sixth Amendment 
right to a speedy trial applies in state as well 
as federal proceedings.  

   labeling theory      The theory of crime that 
focuses on the processes of interaction 
through which behaviors become defi ned as 
criminal and the ways in which the labeling 
process can bring about more criminality.  

   Lambert   v.   California      Ruling whereby the 
U.S. Supreme Court held that due process 
requires that ignorance of a duty must be al-
lowed as a defense when circumstances that 
inform a person as to the required duty are 
completely lacking.  

   larceny      The taking and carrying away of 
the personal property of another, with the 
intent to deprive permanently.  

   “law and order”      A political ideology and 
slogan that sought a return to the morality 
and values of earlier times and rejected the 
growing permissiveness in government and 
social affairs.  

   Law Enforcement Assistance Administra-
tion (LEAA)      A federal bureaucracy created 
to involve the national government in local 
crime control by supplying funds to the 
states for training and upgrading criminal 
justice agencies.  

   Lawrence   v.   Texas      The Supreme Court 
ruling that the Texas statute making it a 
crime for two persons of the same sex to 
engage in certain intimate sexual acts 
violated the due process clause of the 
Constitution.  

   lease system      A form of prison industry 
under which contractors assume complete 
control over prisoners.  

   lockdown      A situation in which inmates 
are confi ned to their cells around the clock, 
denied exercise, work, recreation, and 
visits.  

   Lockhart   v.   McCree      The Supreme Court 
ruling that the Fifth Amendment is not vi-
olated by a prosecutor’s removal for cause, at 
the start of the guilt phase of a capital trial, 
of prospective jurors so opposed to the 
death penalty as to be unable to perform 
their duties at sentencing.  

   malice aforethought      The intent to cause 
death or serious harm or to commit any fel-
ony whatsoever.  

   mandatory release      A release from prison 
required by statute when an inmate has 
been confi ned for a time period equal to his 
or her full prison sentence minus statutory 
“good time” if any.  

   mandatory sentence      A statutory require-
ment that a certain penalty shall be set and 
carried out in all cases upon conviction for a 
specifi ed offense or series of offenses.  

   manslaughter      The unlawful killing of an-
other, without malice.  

   Mapp   v.   Ohio      The Supreme Court ruling 
that evidence obtained in violation of the 
Fourth Amendment must be excluded from 
use in the state as well as federal trials.  

   Marbury   v.   Madison      The Supreme Court 
decision that established the High Court’s 
power to review acts of Congress and de-
clare invalid those it fi nds in confl ict with 
the Constitution.  

   mark system      Started by Alexander Macon-
ochie at Norfolk Island, a system by which 
inmates earn early release by hard work and 
good behavior.  

   maximum expiration date      The date on 
which the full sentence ends.  

   maximum-security prisons      Correctional 
institutions designed to hold the most 
aggressive and incorrigible offenders.  
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   McKeiver   v.   Pennsylvania      The Supreme 
Court ruling that due process does not re-
quire a jury in juvenile court hearings.  

   Mempa   v.   Rhay      The Supreme Court ruling 
that the right to counsel applies to state 
probation revocation hearings at which 
deferred sentence may be imposed.  

   mens rea   (criminal intent)      A person’s 
awareness of what is right and wrong under 
the law concurrent with an intention to vio-
late the law.  

   Minnesota   v.   Dickerson      The Supreme 
Court ruling that established the “plain feel” 
doctrine: that an object a police offi cer de-
tects on a suspect’s person during the course 
of a valid protective frisk under  Terry  v.  Ohio  
may be seized without a warrant if the offi -
cer’s sense of touch makes it immediately 
apparent that the object, though not threat-
ening in nature, is contraband.  

   Miranda   v.   Arizona      The Supreme Court 
ruling that the guarantee of due process re-
quires that suspects in police custody be in-
formed that they have the right to remain 
silent, that anything they say may be used 
against them, and that they have the right 
to counsel—before any questioning can per-
missibly take place.  

   misdemeanor      A crime punishable by no 
more than a $1,000 fi ne and/or one year 
of imprisonment, typically in a local 
institution.  

   misprision of felony      The concealment of a 
felony committed by another.  

   Missouri Plan      A method of selecting judges 
in which the governor, the bar association, 
and the voters all participate in the process.  

   mistrial      A trial that has been terminated 
without a verdict and declared invalid by 
the court because of some circumstance that 
creates a substantial and uncorrectable prej-
udice to the conduct of a fair trial.  

   M’Naghten Rule      The “right-or-wrong” 
test of criminal responsibility.  

   Monroe   v.   Pape      The Supreme Court ruling 
that citizens can bring Section 1983 suits 
against state offi cials in federal courts with-
out fi rst exhausting state judicial remedies.  

   Morrissey   v.   Brewer      The Supreme Court 
ruling that a parolee facing revocation is en-
titled to both a preliminary hearing to de-
termine whether he or she actually violated 
parole and a fi nal hearing to consider not 
only the facts in question but also, if there 
was a violation, what to do about it.  

   motion      An application made to the court 
or judge requesting an order or ruling in 
favor of the applicant.  

   murder      The felonious killing of another 
human being with malice aforethought.  

   mutual pledge      Alfred the Great’s system of 
internal policing that organized people into 
tithings, hundreds, and shires.  

   natural law      General principles that deter-
mine what is right and wrong according to 
some higher power.  

   New Jersey   v.   T.L.O.      The Supreme Court 
ruling that school offi cials, with reasonable 
grounds to believe that the law or school 
rules are being violated, may conduct rea-
sonable searches if needed to maintain 
safety, order, and discipline in a school.  

   nolle prosequi      A formal entry in the record 
by which the prosecutor declares that he or 
she “will not further prosecute” the case.  

   nolo contendere      A plea of “no contest” or “I 
do not wish to contest,” with the same im-
plication as a guilty plea.  

   Omnibus Crime Control and Safe Streets 
Act      A piece of federal law-and-order legis-
lation that was viewed by many as a political 
maneuver aimed at allaying fears of crime 
rather than bringing about criminal justice 
reform.  

   open institutions      “Prisons without walls,” 
such as correctional camps, farms, and 
ranches.  

   organized crime      Business activities di-
rected toward economic gain through un-
lawful means.  

   Palko   v.   Connecticut      The Supreme Court 
ruling that the due process clause of the 
Fourteenth Amendment does not require 
the states to observe the double jeopardy 
guarantee of the Fifth Amendment.  

   parens patriae      A philosophy under which 
the state takes over the role of parent.  

   parole      The status of being released from a 
penal or reformatory institution in which 
one has served a part of his or her maxi-
mum sentence, on the condition of main-
taining good behavior and remaining in 
the custody and under the guidance of the 
institution or some other agency approved 
by the state until a fi nal discharge is 
granted.  

   parole prediction      An estimate of probabil-
ity of violation or nonviolation of parole, 
based on experience tables, developed with 
regard to groups of offenders possessing 
similar characteristics.  

   Part I offenses      Crimes designated by the 
FBI as the  most serious  and compiled in 
terms of the number of reports made to law 
enforcement agencies and the number of ar-
rests made.  

   Part II offenses      Crimes designated by the 
FBI as  less serious  than the Part I offenses 
and compiled in terms of the number of 
arrests made.  

   patrol      A means of deploying police offi cers 
that gives them responsibility for policing 
activity in a defi ned area and that usually 
requires them to make regular circuits of 
that area.  

   peacekeeping role      The legitimate right of 
police to use force in situations in which 
urgency requires it.  

   Pear’s case      Legal ruling whereby a person 
who has legal control of another’s property 
and converts that property so as to deprive 
the owner of his possessory rights is guilty 
of larceny.  

   Pennsylvania Board of Probation and Parole  
 v.   Scott      The Supreme Court ruling that the 
exclusionary rule does not apply in parole 
revocation hearings.  

   petition      In juvenile proceedings, a docu-
ment alleging that a youth is a delinquent, 
a status offender, or a dependent child and 
asking that the court assume jurisdiction 
over the juvenile.  

   piece-price system      A variation of the con-
tract system of prison industry in which the 
contractor supplies the raw material and re-
ceives the fi nished product, paying the prison 
a specifi ed amount for each unit produced.  

   “plain view” doctrine      The rule, from the 
Supreme Court decision in  Harris  v.  United 
States,  that anything a police offi cer sees in 
plain view, when that offi cer has a right to 
be where he or she is, is not the product 
of a search and is therefore admissible as 
evidence.  

   plea negotiation      The negotiation of an 
agreement among the prosecutor, the 
judge, and the accused’s attorney as to the 
charge(s) and sentence imposed if the 
accused pleads guilty.  

   police brutality      The unlawful use of physi-
cal force by offi cers in the performance of 
their duties.  

   police corruption      Misconduct by police 
offi cers in the forms of illegal activities for 
economic gain and accepting gratuities, fa-
vors, or payment for services that police are 
sworn to carry out as part of their peace-
keeping role.  

   police cynicism      The notion held by many 
offi cers that all people are motivated by evil 
and selfi shness.  

   police discretion      The freedom to choose 
among a variety of alternatives in conduct-
ing police operations.  
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   police integrity      The quality of police exer-
cising powers and using discretion to the 
highest standards of competence, fairness, 
and honesty.  

   “police presence”      The almost continuous 
presence of police offi cers in a place of busi-
ness for the crime deterrent effects it affords.  

   police professionalism      The notion that 
brutality and corruption are incompetent 
policing.  

   police subculture      The values and behavior 
patterns characteristic of experienced police 
offi cers.  

   posse comitatus      The able-bodied men of a 
county who were at the disposal of a sheriff 
when called for service.  

   Powell   v.   Alabama      The Supreme Court rul-
ing that an indigent charged in a state court 
with a capital offense has the right to the as-
sistance of counsel at trial under the due pro-
cess clause of the Fourteenth Amendment.  

   premeditation      A design or conscious deci-
sion to do something before it is actually 
done.  

   presentence investigation      An investiga-
tion into the background and character of a 
defendant that assists the court in deter-
mining the most appropriate sentence.  

   presentment      A written notice of accusa-
tion issued by a grand jury, based on its own 
knowledge and observation.  

   President’s Commission on Law Enforce-
ment and Administration of Justice      A se-
ries of task forces appointed by President 
Lyndon B. Johnson to study crime and jus-
tice in the United States and to make rec-
ommendations for change.  

   primary deviation      The term used in label-
ing theory to describe the violation of some 
norm or law.  

   prisonization      The socializing process by 
which the inmate learns the rules and regu-
lations of the institution and the informal 
rules, values, customs, and general culture of 
the penitentiary.  

   prisons      Correctional institutions main-
tained by federal and state governments for 
the confi nement of convicted felons.  

   privatization of corrections      The construc-
tion, staffi ng, and operation of prisons by 
private industry for profi t.  

   probable cause      Facts or apparent facts that 
are reliable and generate a reasonable belief 
that a crime has been committed.  

   probation      A sentence not involving con-
fi nement that imposes conditions and re-
tains authority in the sentencing court to 
modify the conditions of sentence or to 

resentence the offender if he or she violates 
the conditions.  

   procedural due process      Due process pro-
tection whereby certain procedures are re-
quired before the life, liberty, or property of 
a person may be taken by the government.  

   Procunier   v.   Martinez      The Supreme Court 
ruling that prison mail censorship is consti-
tutional only when the practice furthers 
government interests in security and reha-
bilitation and when the restrictions are no 
greater than necessary to satisfy the particu-
lar government interest involved.  

   prosecutor      A government attorney who in-
stigates the prosecution of an accused and 
represents the state at trial.  

   protective sweep doctrine      The rule that 
when police offi cers execute an arrest on or 
outside private premises, they may conduct 
a warrantless examination of the entire 
premises for other persons whose presence 
would pose a threat, either to their safety or 
to evidence capable of being removed or 
destroyed.  

   rape      The unlawful carnal knowledge of 
a female without her consent and against 
her will.  

   rape shield statutes      Laws that protect al-
leged rape victims from being questioned 
about evidence of past sexual experiences 
that are not relevant to the case and that 
might be prejudicial.  

   reception center      A central receiving insti-
tution where all felony offenders sentenced 
to a term of imprisonment are committed 
for orientation and classifi cation.  

   rehabilitation      A sentencing philosophy 
seeking to reintegrate the offender into 
society.  

   release on recognizance (ROR)      The re-
lease of an accused on his or her own obli-
gation rather than on a monetary bond.  

   restitution      A condition of probation re-
quiring offenders to compensate their vic-
tims for damages or to donate their time in 
service to the community.  

   retribution      A sentencing philosophy seek-
ing to create an equal or proportionate rela-
tionship between the offense and the 
punishment.  

   Rhodes   v.   Chapman      The Supreme Court 
ruling that cell overcrowding, in and of 
itself, is neither cruel nor unusual.  

   robbery      The felonious taking of the money 
or goods of another, from his or her person 
or in his or her presence and against the in-
dividual’s will, through the use or threat of 
force and violence.  

   Robinson   v.   California      The 1962 ruling 
whereby the U.S. Supreme Court declared 
that sickness may not be made a crime nor 
may sick people be punished for being sick. 
In a new approach to the Eighth Amend-
ment’s ban on “cruel and unusual punish-
ments,” the Court viewed narcotic addiction 
to be a “sickness” and held that a state can-
not make it a punishable offense any more 
than it could put a person in jail “for the 
‘crime’ of having a common cold.”  

   Rochin   v.   California      The Supreme Court 
ruling that evidence acquired in a manner 
that “shocks the conscience” is in violation 
of the Fourth Amendment.  

   Roper   v.   Simmons      The 2005 Supreme 
Court decision holding that the imposi-
tion of the death penalty on offenders 
who were under the age of 18 when their 
crimes were committed violates the 
Eighth and Fourteenth Amendments. The 
decision overturned  Stanford  v.  Kentucky,  
in which the Court had upheld statutes 
setting the minimum age for capital pun-
ishment at 16.  

   Ruiz   v.   Estelle      The federal court decision 
declaring the Texas prison system to be 
unconstitutional.  

   Rule of Four      The decision of at least four 
Supreme Court justices that a case merits 
consideration by the full court.  

   Schall   v.   Martin      The Supreme Court ruling 
that preventive detention is permissible for 
accused juvenile delinquents when there is 
evidence that the youth presents a serious 
risk of committing a crime before adjudica-
tion of the case.  

   search and seizure      The search for and tak-
ing of persons and property as evidence of 
crime.  

   search warrant      A written order, issued by 
a magistrate and directed to a law enforce-
ment offi cer, commanding a search of a 
specifi ed premises.  

   secondary deviation      The term used in la-
beling theory to describe the demeanor and 
conduct that people cultivate as a result of 
being labeled deviant or criminal.  

   Section 1983      The section of the Civil 
Rights Act of 1871 used by state prisoners 
as a vehicle for access to the federal courts 
to litigate inmate rights.  

   self-reported crime      Crime statistics com-
piled on the basis of self-reports by offenders.  

   separate system      A prison system whereby 
each inmate is kept in solitary confi nement 
in an isolated cell for the purpose of elimi-
nating evil association in congregate 
quarters.  
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   separation-of-powers doctrine      The prin-
ciple that power is distributed among three 
branches of government—the legislative, 
the executive, and the judicial—for the pur-
pose of ensuring that no one person or 
group will make the law, interpret the law, 
and apply the law.  

   sequestration      The removal of the jurors 
(and alternates, if any) from all possible out-
side infl uences.  

   shock incarceration      A three- to six-month 
regimen of military drill, drug treatment, 
physical exercise, hard labor, and academic 
work in return for having several years re-
moved from an inmate’s sentence.  

   shock probation      Brief incarceration fol-
lowed by suspension of sentence and 
probation.  

   silent system      A prison system whereby in-
mates experience confi nement under a rigid 
rule of absolute silence at all times.  

   Sixth Amendment      Amendment to the 
Constitution guaranteeing the right to:
•  A speedy and public trial, by an impartial 

jury, in the district where the offense was 
committed.

•  Notice of charges.
•  Confrontation with witnesses.
•  Compulsory process for obtaining 

witnesses.
• Assistance of counsel.  

   social control theory      A theory of crime 
that centers on how individuals are con-
strained by the social structure and holds 
that crimes are committed when an individ-
ual’s attachments to society are weakened.  

   speedy trial      The Sixth Amendment guar-
antee that protects an accused from indefi -
nite incarceration prior to coming to trial.  

   Speedy Trial Act      A congressional measure 
that established a 100-day deadline between 
arrest and trial in federal cases.  

   Stack   v.   Boyle      The Supreme Court ruling 
that bail set at a fi gure higher than an 
amount reasonably calculated to ensure the 
presence of the accused at trial and at the 
time of fi nal submission to sentence is “ex-
cessive” under the Eighth Amendment.  

   state account system      A form of prison in-
dustry in which inmate production is di-
rected by prison offi cials, goods are sold on 
the open market, and inmates receive a 
share of the profi ts.  

   state-use system      A form of prison industry 
in which inmate-produced goods are used 
in state institutions and bureaus.  

   status offenders      Youths who, because of 
their special status as children, can be 

brought to the attention of the juvenile 
courts for certain kinds of noncriminal 
behavior.  

   status offense      An act declared by statute to 
be a crime because it violates the standards 
of behavior expected of children.  

   statutory law      Law created by statute, 
handed down by legislatures.  

   substantive due process      Due process pro-
tection against unreasonable, arbitrary, or 
capricious laws or acts.  

   supermax prisons      Highly restrictive, high-
custody housing units within a secure facil-
ity (or an entire secure facility) that isolate 
inmates from the general prison population 
and from each other due to especially seri-
ous crimes, violent institutional behavior, 
the threat of (or actual) escape, or inciting 
prison disturbances.  

   surety      A third party who posts a bond for 
an accused.  

   suspended sentence      A court disposition of 
a convicted person, pronouncing a penalty 
of a fi ne or commitment to confi nement but 
unconditionally discharging the defendant 
or holding execution of the penalty in abey-
ance upon good behavior.  

   Tennessee   v.   Garner      Supreme Court deci-
sion stating that deadly force against a fl ee-
ing felon is proper only when it is necessary 
to prevent the escape  and  when there is 
probable cause to believe that the suspect 
poses a signifi cant threat to the offi cers or 
others.  

   terrorism      The systematic use or threat of 
extreme violence directed against actual or 
symbolic victims, typically performed for 
psychological rather than material effects, 
for the purpose of coercing individuals, 
groups, communities, or governments into 
making political or tactical concessions.  

   Terry   v.   Ohio      The Supreme Court ruling 
that when a police offi cer observes unusual 
conduct and suspects a crime is about to be 
committed, he may frisk a suspect’s outer 
clothing for dangerous weapons.  

   Texas Rangers      Founded by Stephen F. 
Austin in 1823, the fi rst territorial police 
agency in the United States.  

   theft      The unlawful taking, possession, or 
use of another’s property without the use or 
threat of force and with the intent to de-
prive permanently.  

   thief-takers      Citizens who receive a reward 
for the apprehension of a criminal.  

   Thornburgh   v.   Abbott      The Supreme Court 
ruling that federal prison regulations re-
stricting prisoners’ receipt of publications 

from outside prison pass First Amendment 
muster if they are reasonably related to le-
gitimate penological interests.  

   ticket-of-leave      Started by Sir Walter Crof-
ton of Ireland, a system of conditional re-
lease from prison that represented an early 
form of parole.  

   Tison   v.   Arizona      The Supreme Court rul-
ing that a “nontriggerman” who does not in-
tend to commit murder may be executed 
when he or she participates in a felony that 
leads to murder and is found to have exhib-
ited “reckless indifference” for human life.  

   total institutions      Places that furnish barri-
ers to social interchange with the world at 
large.  

   transactional immunity      Immunity against 
prosecution given to a grand jury witness in 
return for testifying.  

   trial   de novo      A new trial, on appeal 
from a lower court to a court of general 
jurisdiction.  

   true bill      A grand jury’s endorsement of the 
charge or charges specifi ed in the prosecu-
tor’s bill.  

   truth in sentencing      Laws that require of-
fenders to serve a substantial portion of 
their sentences.  

   Uniform Crime Reports (UCR)      The annual 
publication of the FBI, presenting offi cial 
statistics on the rates and trends in crime in 
the United States.  

   United States   v.   Calandra      The Supreme 
Court ruling that refused to extend the ex-
clusionary rule to grand jury questions 
based on illegally seized evidence.  

   United States   v.   Leon      The Supreme Court 
ruling that the Fourth Amendment exclu-
sionary rule does not bar the use of evi-
dence obtained by police offi cers acting in 
objectively reasonable reliance on a search 
warrant issued by a magistrate but ulti-
mately found to be unsupported by proba-
ble cause.  

   United States   v.   Wade      The Supreme Court 
ruling that a police lineup identifi cation of 
a suspect made without the suspect’s at-
torney present is inadmissible as evidence 
at trial.  

   USA Patriot Act      A federal administrative 
law passed by Congress in the wake of the 
September 11, 2001, terrorist attacks to bet-
ter enable law enforcement offi cials to track 
and punish those responsible for terrorism 
and to protect U.S. citizens and property 
against further attacks.  

   U.S. courts of appeals      The federal courts 
of appellate jurisdiction.  
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   U.S. district courts      The trial courts of the 
federal judiciary.  

   use immunity      A limited immunity that 
prohibits the government only from using a 
grand jury witness’s compelled testimony in 
a subsequent criminal proceeding.  

   U.S. magistrates      Federal lower-court offi -
cials whose powers are limited to trying 
lesser misdemeanors, setting bail, and assist-
ing district courts in various legal matters.  

   U.S. Supreme Court      The highest court in 
the nation and the court of last resort.  

   vengeance      A sentencing philosophy seek-
ing satisfaction from knowing or seeing that 
offenders are punished.  

   venire      A writ that summons jurors.  

   vicarious liability      The doctrine under 
which liability is imposed upon an employer 
for the acts of employees that are commit-
ted in the course and scope of their 
employment.  

   victim impact evidence      A statement of 
the harm suffered by the victim or the vic-
tim’s family as a result of the offender’s 
action.  

   victimization surveys      Surveys of the victims 
of crime based on interviews with representa-
tive samples of the household population.  

   vigilante justice      Extralegal criminal justice 
activities by individuals or groups who take 
the law into their own hands for the sake of 
establishing “law and order.”  

   void-for-vagueness doctrine      The rule that 
criminal laws that are unclear or uncertain 
as to  what  or to  whom  they apply violate 
due process.  

   voir dire      An oath sworn by a juror regard-
ing his or her qualifi cations.  

   waiver of jurisdiction      The process by 
which the juvenile court relinquishes its ju-
risdiction over a child and transfers the case 
to a court of criminal jurisdiction for prose-
cution as an adult.  

   Walnut Street Jail      The fi rst American 
penitentiary.  

   Warren Court      The Supreme Court under 
the leadership of Chief Justice Earl Warren.  

   Weeks   v.   United States      The Supreme Court 
ruling that a person whose Fourth Amend-
ment rights of security against unreasonable 
search and seizure are violated by federal 
agents has the right to require that evidence 
obtained in the search be excluded from use 
against him or her in federal courts.  

   Weems   v.   United States      The Supreme Court 
ruling that a sentence disproportionate of 
the offense is in violation of the Eighth 
Amendment ban against cruel and unusual 
punishment.  

   white-collar crime      Offenses committed by 
persons acting in their legitimate occupa-
tional roles.  

   Williams   v.   New York      The Supreme Court 
ruling that at sentencing, the defendant 

does not have a Sixth Amendment right to 
cross-examine persons who have supplied 
information to the court (in a presentence 
report) regarding sentencing.  

   Wilson   v.   Seiter      The Supreme Court ruling 
that an inmate alleging that the conditions 
of his or her confi nement violate the Eighth 
Amendment’s prohibition against cruel and 
unusual punishment must show deliberate 
indifference on the part of the responsible 
prison offi cials.  

   Witherspoon   v.   Illinois      The Supreme Court 
ruling that states cannot exclude from juries 
in capital cases  all  persons opposed to the 
death penalty.  

   Wolff   v.   McDonnell      The Supreme Court 
ruling that the due process clause of the 
Fourteenth Amendment protects, in part, 
state prisoners facing loss of good-time 
credit or punitive confi nement.  

   working personality      A personality charac-
terized by authoritarianism, cynicism, and 
suspicion, developed by police offi cers in 
response to danger and the obligation to 
exercise authority.  

   writ of   certiorari      A writ issued by the Su-
preme Court ordering some lower court to 
“forward up the record” of a case it has tried 
so the High Court can review it.  

   writ of   mandamus      A command issued by a 
court to perform a certain duty.  
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felony-murder doctrine and, 

65–66
insanity defense to, 57
“little green man” case of, 40
as nonconsentable crime, 38
overview of, 64–65

Murdercap Records, 202
Museum of Egyptian Antiquities, 
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(England), 142
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the Advancement of Colored 
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Criminal Justice Standards and 
Goals, 269, 274, 342, 409, 
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529, 545
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1919, 427
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1984, 83
National Survey of Drug Use and 

Health, 104
natural law concept, 29
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Women, 472
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Nebraska State Penitentiary, 69
negligence, manslaughter and, 67
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New Jersey State Police, 176
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New Mexico Mounted Police, 147
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Department, 187
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New York Auxiliary Police, 164
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Act, 298
New York Court of Appeals, 465
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Police, 150
New York Penal Law, 43
New York State Offi ce of Crime 

Control Planning, 474
New York State Supreme Court, 98
New York Times, 98, 221, 300, 483
New York Tribune, 164
New York University, 336
night watch, as police, 142, 146
no bill, of grand juries, 340
“no duty to aid” rule, 98
nolle prosequi, 300, 302, 346, 348
nolo contendere plea, 131, 324, 342
nonconsentable crimes, 38
nonlethal force, 250–251
nonreporting of crimes, statistics and, 

97–99
“nonsystem,” criminal justice as, 

14–16, 272
nontestimonial exemplars, as 

evidence, 230–232
nontraditional courts, 264, 285–288
Norman Conquest of 1066, 332
normlessness (anomie), 41, 49–51
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Union, 494–495
North Carolina State Board of 

Charities and Public 
Welfare, 424

North Carolina State Board of 
Health, 424

North Carolina Supreme Court, 348
Northern Illinois University, 107
Northwest Airlines, 448
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(Crouch), 569
not guilty plea, 131, 342
nuisance, criminal, 79
nullifi cation of juries, 362–364
nullum crimen sine poena (no crime 
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maxim, 41

NYPD (New York Police 
Department), 150, 174, 190, 
196, 254–255, 257–258

objections, in trials, 359
obscenity, 75
obstruction of justice, 85

Offi ce of Economic Opportunity 
(OEO), 321

Offi ce of Inspector General, U.S. 
Department of Homeland 
Security, 154

Offi ce of Justice Programs, 106
Offi ce of National Drug Control 

Policy, 545
Offi ce of Private Sector Liaison, U.S. 

Department of Homeland 
Security, 154

Offi ce of Vital Statistics, 97
omission, crime as, 33–34
Omnibus Crime Control and Safe 

Streets Act of 1968, 7–9, 
216, 227

open fi elds, searches of, 216
opening statements in trials, 355–356
open prison institutions, 445–446
operational stress, of police, 195
Operation Turbulent Trident 

(FL), 187
opportunistic theft, 237–238
ordeal, trial by, 112–113
organizational stress, of police, 195
organized crime, 85–88
Original Criminal Code of 1676, 44
ostracism, severe, 31

pandering, 77
Papillon (Charriere), 495
Paramount Pictures, 165
pardons, release on, 134
parens patriae, 555
parish constables, 143
parole, 530–540; see also community-

based corrections; diversions; 
probation

abolition of, 543–545
administration of, 532–533
conditions of, 537
discharge of, 538–539
eligibility for, 533–537
life without, 569–571
origins of, 531–532
prosecutors and, 300
release on, 134
status of, 539–540
supervision of, 432, 537–538
violation and revocation of, 538
women and, 425

Partial-Birth Abortion Ban Act of 
2003, 20
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Patriot Act of 2002, 124–125, 
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patrol, police, 172, 179–181
patronage, 241, 275, 280
peace, disturbing, 79
peacekeeping role, of police, 172
Pear’s Case of 1779, 73
pedophilia, 76
penal colonies, 413, 422, 432, 495
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158–159
People’s Liberation Army (China), 337
peremptory challenge, in voir dire, 

352, 354
perjury, 113
personality, of police, 194–195
personality disorders, violence and, 56
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personal stress, of police, 195
petition, arrest warrant versus, 560
petit juries, 351
petty larceny, 74
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the Miseries of Public 
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physiological approaches to crime, 46
pickpocketing, 68, 72
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Agency, 160
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plagiarism, 73
plain error rule, appeals and, 402
“plain feel” doctrine, 210
“plain view” doctrine, 215–218
planned theft, by police, 238
plantation prison system, for prison 

industries, 423
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plea, 341–344
plea bargaining

courtroom workgroup and, 304
critical thinking on, 325–326
in France, 306
grand juries and, 341
prosecutors and, 300, 302–306
as shortcuts, 292

pleas, 131

pleasure-pain principle, 416
plebiscite, 297
PMS (pre-menstrual syndrome) 

defense, 41
police, 139–199

bureaucracy of, 174–178
community policing by, 185–186
county and municipal, 159–160
crimes known to, 94–95
detective work by, 181–183
discretion of, 190–193
in early American history, 145–149
in English history, 142–145
federal law enforcement agencies 

and, 150–157
in Department of Homeland 

Security, 154–155
in Department of State, 156
in Department of the Interior, 

155–156
Federal Air Marshals in, 

156–157
Interpol and, 157
in Treasury Department, 155
in U.S. Department of Justice, 

151–154
in U.S. Postal Service, 156

functions of, 170–174
juvenile justice and, 557–560, 

563–565
patrol by, 179–181
in private sector, 160–162
specialized units of, 183–185
state, 158–159
subculture of, 194–197
vigilante tradition in, 162–165
women in, 186–190

police, misconduct of, 234–260
brutality in, 244–251

authority and decision making in, 
246–247

Brazilian death squads as, 245
deadly force in, 247–250
demographics of, 256
prosecution of, 236
tasers and nonlethal force in, 

250–251
control of, 251–258

civilian review boards for, 
252–253

integrity and, 256–258
internal, 253–256
legislative, 251–252

corruption in, 236–244
case fi xing as, 240
“cop” and, 240–241
explanations of, 241–244
kickbacks as, 237
meals and services as, 237
patronage as, 241
private security as, 240
protection as, 240
“shakedown” as, 238–239
theft as, 237–238

police, U.S. Constitution and, 
200–233

custodial interrogation and, 
223–232

Brown v. Mississippi on, 225–226
confessions and counsel in, 

227–228
DNA and nontestimonial 

exemplars in, 230–232
Miranda v. Arizona on, 228–229
prompt arraignment rule in, 

226–227
show ups and lineups in, 

229–230
Twining v. New Jersey on, 

223–225
exclusionary rule and, 218–223

Mapp v. Ohio on, 220–223
Weeks v. United States on, 

218–219
Wolf v. Colorado on, 219–220

“plain view” doctrine and, 216–218
racial profi ling and, 202
search and seizure by, 203–204
warrantless search by, 204–216

of automobiles, 210–213
consent for, 214–215
fresh pursuit and, 213–214
incident to arrest, 204–207
stop-and-frisk as, 207–210

Police Advisory Board, of 
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Police Camel Corps, 149
police courts, 270
Police Encounters with Juveniles 

(Piliavin and Briar), 192
Police Executive Research 

Forum, 240
Police Foundation, 236
“police presence,” 237
Policia Civil, in Brazil, 151
Policia Federal, in Brazil, 151
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polling of jury, 132
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polygraph evidence, 358
Pontiac Correctional Center 

(IL), 444
pornography, 18, 75
posse comitatus, in American 

West, 147
Postal Inspection Service, 150, 156
postpartum depression defense, 

41–42
posttraumatic stress disorder 

(PTSD), 37
posttrial motions, 132, 362–364
poverty, crime and, 6
power-oriented, serial killer as, 65
prearrest investigation, 127
prediction, parole, 536
prejudicial errors, in opening 

statements, 355
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process, 130
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Preparedness and Response 

directorate, U.S. Department 
of Homeland Security, 154

prerelease centers, 542
presentence investigations, 380, 522
presentment, grand juries and, 338
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Enforcement and 
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105, 135, 268, 275, 301, 382, 
398, 516

President’s Task Force on Victims of 
Crime, 133

pretrial detention, 335–336
pretrial motions, 300
pretrial release; see bail
preventive detention, 336
price fi xing, 26
primary deviation, 55
Princeton University, 544
prisoners, community reentry of, 

545–546
prisonization, 466–468
Prison Litigation Reform Act, 509
prisons, 411–479

American origins of, 414–416
classifi cation in, 450–452
clinical treatment programs in, 

457–458
correctional administration in, 

446–449
discipline in, 460–462
drug abuse treatment programs in, 

458–459
education programs in, 453–456
effectiveness of, 473–475
facilities in, 449–450
federal, 427–428
health and medical services in, 

452–453
home incarceration versus, 434–435
industries in, 420–422
jails and detention centers versus, 

428–434
American origins of, 429–430
conditions in, 431–434
contemporary, 430–431

labor and industry programs in, 
456–457

minimum-security, 85
Philadelphia Walnut Street Jail 

as, 417
punishment types and, 412–413
reformatory era for, 422–425
religious programs in, 453
separate system in, 417–419
sex in, 462–466
shock incarceration and, 475–477
silent system in, 419–420
social system in, 466–469
in 20th century, 425–427
types of, 442–446
women in, 469–473

prisons, conditions in, 481–511
Attica Penitentiary revolt (1971) 

and, 483–486
constitutional rights in, 489–495

to mail and media interviews, 
491–492

to medical services, 493–494
prison discipline and, 495–501
prisoner labor unions as, 494–495
to rehabilitative services, 

492–493
religious, 490–491

incarceration conditions and, 
501–507

future issues in, 506–507

New Mexico inmate massacre 
and, 505–506

Texas prison lawsuit and, 
503–505

legal services in, 488–489
prisoners’ rights and, 486–488
reform versus law and order and, 

507–509
World Wide Web and, 509–510

privacy, expectation of, 121, 216
private detectives, 143
“private eye,” 160
private searches, 215
private sector police, 160–162
privatization of corrections, 508
probable cause, 128, 203–204, 230
probation, 519–530; see also 

community-based corrections; 
diversions; parole

conditions of, 523–524
effectiveness of, 529–530
intensive supervision of, 527–528
in juvenile justice, 573–574
philosophy of, 520–521
presentence investigation and, 522
restitution programs and, 524
services for, 524–526
shock, 526–527
suspended sentences and 

conditional release on, 521
violation and revocation of, 

528–529
procedural due process, 125
procedure, criminal, 5
procuring, 77
professionalism, of police, 256
profi ling, 68, 202, 209, 217–218
Prohibition era, 30, 55, 70, 86, 152
prompt arraignment rule, 226–227
property, abandoned, searches of, 216
property offenses, 72–74, 96
Proposition 36 (CA), 546–548
prosecutors; see also courts, processes of

decision to prosecute by, 300–302
misconduct of, 324–325
opening statements of, 356
plea negotiation and, 302–306
responsibilities of, 299–300
right to appeal of, 403

prostitution, 26, 76, 78
protection, as police corruption, 240
protective custody units (PCUs), in 

prisons, 452
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and Other Tools to End the 
Exploitation of Children 
Today) Act of 2003, 106

psychological and psychiatric services, 
in prisons, 457

psychological approach to crime, 46, 56
public crime announcements, 

435–437
public defenders, 310, 321–323
Public Interest, The, 474
public opinion argument, for death 

penalty, 396
public order and safety violations, 

79–80
pump and run thefts, 72
punishment; see death penalty; 

prisons; sentencing
Pure Food and Drug Act of 1906, 77

“Quinn case,” 294

racial profi ling, 202, 209, 217–218
racist ideology, 48
Rand Corporation, 529
ransom, kidnapping for, 63, 73
rape

forcible, 74–75
of males, 87–88
in prisons, 463
statutory, 38, 74, 76
Violence Against Women Act 

and, 278
rape shield statues, 123–124
Raymond James and Associates, 161
Raymond Street Jail, Brooklyn, 

NY, 432
real evidence, 356
reasonable certainty, as arrest 

grounds, 128
rebellion, in Merton’s theory, 50
rebuttal, in trials, 360
reception centers, in prisons, 451
recidivism, 417, 476, 543
reclassifi cation of crimes, 182
Red Rocks Amphitheater (CO), 202
reentry courts, 545–546
reentry of prisoners, 545–546
reformation, punishment versus, 

414–415
rehabilitation, 371, 373, 422, 492–

493, 574

release
on bail, 129
from imprisonment, 133–134
on recognizance, 130, 336–338

relevant evidence, 358
Reliability of crime estimates, 96–99
religious practices violating law, 39
remanding decisions, by U.S. 

Supreme Court, 282–283
“rent-a-cops,” 161
Residential Substance Abuse 

Treatment for State Prisoners 
(RSAT), 547

resisting arrest, 207
respondent superior, 35
restitution, 133, 524
restraint, as sentencing objective, 370
restraint of trade, 26
retained counsel, 307–310
retreatism, in Merton’s theory, 50
retribution, as sentencing objective, 

369, 396
revenge fi resetters, 70
reversing decisions, by U.S. Supreme 

Court, 282–283
rifl es, assault, 145
right to counsel; see counsel, right to
Rikers Island Penitentiary (New 

York), 432
ritualism, in Merton’s theory, 50
“road rage” defense, 40
robbery, 68–69, 143, 238
Rosetta Stone, 45
“rotten apple” explanation of police 

corruption, 242
Royal Oman Police, 149
Rule of Four, in U.S. Supreme 

Court, 282
Russia, street children in, 568

safety violations, 79–80
Sam Houston University, 357
San Critobal de Huamanga 

University (Peru), 294
Sandoz Research Laboratories, 8
San Quentin Prison (CA), 393, 449
Scarlet Letter, The (Hawthorne), 435
scent identifi cation lineups, 220
Science and Technology directorate, 

U.S. Department of Homeland 
Security, 154

“Scottsboro boys,” 118–119, 
313–316, 318

search and seizure, 121–122, 
203–204, 284–285; see also 
warrantless searches DNA 
evidence and, 231

Sears, Roebuck, and Company, 
33–34, 85

secondary deviation, 55
second-degree murder, 65
Secret Service, 150, 152, 155
Securities and Exchange Acts, 276
Securities and Exchange Commission 

(SEC), 156
securities fraud, 84
security versus liberty debate, 17
seduction, 74
segregation, 6
selective law enforcement, 190–193
selective prosecution, 301
self-defense, 39
self-incrimination, 122, 224–225, 341
self-reported criminal behavior, 

103–104
self-representation, by accused, 

320–321
Senate Judiciary Committee, 275
Sendero Luminoso (Shining Path), 

294–295
sentencing, 367–408

appellate review of, 402–404
death penalty as, 382–402

college student attitude toward, 
405–406

cruel and unusual punishment 
versus, 385

debate on, 395–399
from 1864 to 1967, 383–385
execution methods for, 392–395
return of, 390–392
in 21st century, 399–402
U.S. Supreme Court and, 

385–390
determinate and defi nite, 374
disparities in, 377–378
fi nes as, 372–373
imprisonment as, 373–374
indeterminate, 425
in justice process, 132–133
intermittent, 374
mandatory, 374–377
objectives of, 369–371
process of, 380–382
prosecutors and, 300
reform of, 378–380
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statutory structures for, 371–372
suspended, 521
truth in, 380

Sentencing Project, 545
separate system, in prisons, 417–419
separation of powers doctrine, 380
September 11, 2001 attacks, 17, 136, 

154, 156, 186, 294–295
sequestration, of juries, 354
serial killers, 64
services, theft of, 73
severance of charges, motion for, 346
sex offenses, 74–77, 435, 463–464
“sex workers,” 26, 78
“shakedowns,” 238–239, 444
Sharia (Islamic law), 32
Sharm el-Sheikh resort (Egypt), 173
sheriffs, 147–148, 310
shock incarceration, 475–477
shock probation, 526–527
“Shoe Bomber” (Richard Reid), 

156, 445
“shoo-fl y cop,” 254–255
“shoot to kill” doctrine, 247
shoplifting, 72
shopping addict defense, 41
show ups, 229–230
silent system, in prisons, 419–420
“silver platter” doctrine, 219
simple assault, 67
Sing Sing Prison (NY), 394, 420–421, 

425, 446, 449
skip tracers, 335
skyjacking, 70, 448
Skyview Unit psychiatric prison 

(Texas), 42
slippery slope hypothesis, 242
sniffer dogs, 216
social approach to crime, 46
social construct, crime as, 28–32
social disorganization theory, 49
society-at-large explanation of police 

corruption, 242
sociocultural causation theories, 

48–59
labeling theory in, 54–59
social and cultural learning theory 

in, 53–54, 56
social and cultural structure theory 

in, 49–52
social control theory in, 54

sociological approach to crime, 46
sodomy, 75
Soledad Prison (CA), 499
soliciting, 26
solitary confi nement, in prisons, 

498–499
Son of Sam (David Berkowitz), 181
Soul on Ice (Cleaver), 447
Sourcebook of Criminal Justice Statistics 

(U.S. Department of 
Justice), 105

South Carolina Black Codes, 384
South Carolina Moderators, 162
South Dakota State Training 

School, 574
Southeast Missouri State 

University, 529
Southern Illinois University, 496
Southern Ohio Correctional 

Facility, 507
South Florida Magazine, 332
Spanish Inquisition, 349
specifi c deterrence, as sentencing 

objective, 371
specifi c intent, 34
Speedy Trial Act of 1974, 349
speedy trial clause, 347
“spin doctors,” 196–197
“split sentences,” 527
spot checks, as warrantless 

searches, 212
spree killers, 64
spring break courts, 263, 264, 285
stadium courts, 286
“standby counsel,” 320
standing mute, at arraignment, 

131, 342
Stanford University, 389
state account system, for prison 

industries, 421
state courts

appellate, 273
of general jurisdiction, 272–273
infrastructure of, 266–267
of limited jurisdiction, 267–272
reform and unifi cation of, 273–275

state police, 158–159
State Secretariat of Civil Police 

(Brazil), 151
State University of Rio de Janeiro 

(Brazil), 245
state-use system, for prison 

industries, 421

statistical prediction methods, for 
parole, 536

statistics, criminal, 90–109
Monitoring the Future survey for, 

104–108
National Survey of Drug Use and 

Health for, 104
self-reported criminal behavior for, 

103–104
Uniform Crime Reports (FBI) for, 

92–100
categories of crime in, 94–95
“crime clock” in, 94
crime index in, 95–96, 171, 181
estimate reliability in, 96–99
evaluation of, 99–100
history of, 92–94

victim survey research for, 100–103
status offenses, 36, 554, 567–568
statute of limitations, 343–344
statutory good time, sentences 

and, 536
statutory law, 35, 44–45
statutory rape, 38, 74, 76
statutory sentencing structures, 

371–372
sting operations, of police, 185
stock manipulation, 26
stolen goods, receiving, 73
stop-and-frisk searches, 207–210
strategic leniency, of police, 177–178
“streetwalkers,” 26
stress, of police, 195–197
strip-searches, 212
structural explanation of police 

corruption, 242
study release furlough, 542
subpoena power, 359
Substance Abuse and Crime 

Prevention Act (California 
Proposition 36), 12

Substance Abuse and Prevention Act 
of 2000, 547

Substance Abuse Felony Punishment 
System (SAFP), 505

substantive due process, 122–125
“suicide by cop” situations, 250
summation, in trials, 360
Sundance Kid, 160
“supermax” prisons, 444
“super-predators,” 571, 574
suppression, motion for, 345
supremacist groups, 48
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Supreme Court; see U.S. 
Supreme Court

Supreme Court of Missouri, 572
surety bonds, 332–334
surrebuttal, in trials, 360
Survey Research Center, University 

of Michigan, 100
suspended sentences, 521
SWAT (Special Weapons and 

Tactics) teams, 183–184
“symbolic assailants,” 194

Tactical Patrol Force (NY), 183
Take 2 Interactive, Inc., 41
Taliban Islamic group, 32
tampering, jury, 362
tasers, 250–251
tax evasion, 340
Teapot Dome scandal, 152
temporary release, of prisoners, 

540–543
Tennessee Code, 498
Tennessee Supreme Court, 67
10 percent cash bond plans, 338
terrorism

domestic, 68–69
in Egypt, 172–173
harbor policing and, 187
military tribunals for, 294–295
police and, 142
U.S. Constitution and, 16–19

testimonial evidence, 356
testimony, eyewitness, 357
Texas Department of Corrections 

(TDC), 504
Texas prison lawsuit, 503–505
Texas Rangers, 147
theft, 237–238; see also property offenses
therapeutic community strategy, 

458–459, 505
thief takers, 142–144, 160
“three-strikes” laws, 11, 21, 375
ticket-of-leave, conditioned release 

by, 422
TNT (Tactical Neutralization Team), 

183
TOMCATS (Tactical Operations 

Multi-agency Cargo Anti-
Theft Squad-FL), 181

torches, professional, 71
torts, in civil law, 35
Total Crime Index, in Uniform Crime 

Reports, 95

total institutions, prisons as, 442
“totality of circumstances” 

analysis, 204
traffi c ticket fi xing, by police, 240
transactional immunity, 341
Transit Authority Police (NY), 196
transmission of violence, 

intergenerational, 56
treason, 63
Treasury Department, 155
Treatment Accountability for Safer 

Communities (TASC), 
517–518, 547

Treatment Alternatives to 
Incarceration Program 
(TAIP), 505

treatment team approach, in 
prisons, 451

trespass, criminal, 72
trial de novo system, 269
trials, 354–362

closing arguments in, 360
courts of general jurisdiction for, 

272–273
defense case in, 359–360
jury charging in, 360–361
jury deliberations in, 361–362
opening statements in, 355–356
posttrial motions in, 362–364
process of, 131–132
speedy and public, 347–349
state’s case in, 356–359
verdict and judgment in, 362

true bill, of grand juries, 
130–131, 340

trusties, in prisons, 423
truth in sentencing, 380
Tryon School for Boys (NY), 567
Twentieth Century Fox, 165
Twentieth Century Fund Task 

Force, 9
Twin Towers Correctional facility 

(CA), 370
2 Fast 2 Furious (fi lm, 2003), 27
“two-pronged test,” for warrantless 

searches, 205
“two-strikes” laws, 375
Tyco International, Ltd., 84
Tylenol poisonings of 1982, 69

UCLA (University of California at 
Los Angeles), 409

unconditional discharge, 521

unfounding, police and, 182
“Unibomber” (Theodore Kaczynski), 

69, 445
Uniform Crime Reporting Handbook 

(FBI), 99
Uniform Crime Reports (FBI), 

92–100
categories of crime in, 94–95
“Crime Clock” in, 94
Crime Index in, 95–96, 171, 181
on embezzlement, 84
estimate reliability in, 96–99
evaluation of, 99–100
history of, 92–94, 153
on juvenile justice, 556
women in policing statistics 

of, 189
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United Nations Population Fund, 76
United States Commission on Civil 

Rights, 252
United States Information Agency 

(USIA), 13
United States Tax Court, 298
United States University, Cairo, 

Egypt, 76
Universal Studios, 27
University of California, 252
University of Chicago, 33, 49, 

98–99
University of Delaware, 15, 

302, 459
University of Michigan, 33, 

100, 221
University of Texas, 64
University of Wyoming, 40
unreasonable search and seizure, 

121–122
U.S. Citizenship and Immigration 

Services (USCIS), U.S. 
Department of Homeland 
Security, 150, 155

U.S. Coast Guard, 150, 155, 187
U.S. commissioners and magistrates 

courts, 275–276
U.S. Constitution; see also Bill of 

Rights; due process; police, U.
S. Constitution and

American Civil Liberties Union 
(ACLU) and, 321

criminal law and, 44
on cruel and unusual punishment, 

36, 66
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Daniels v. Commonwealth (1966) 
and, 425

on judge selection, 295
Prohibition Amendment to, 30, 55
religious freedom in, 39
right to bear arms in, 112, 116
Sixth Amendment to, 347
terrorism and, 16–19

U.S. courts of appeals, 278–279
U.S. Criminal Code, 277
U.S. Department of Defense, 154
U.S. Department of Homeland 

Security, 53, 154–155
U.S. Department of Justice

AMBER Alert system and, 106
Computer Security Institute 

and, 183
crime reporting and, 99–100
Federal Bureau of Prisons in, 446
on gangs, 558
on hate crimes, 81–82
And Justice for Some report of, 576
Law Enforcement Assistance 

Administration of, 9
law enforcement by, 151–154
Lindbergh Law and, 387
National Crime Victimization 

Survey (NCVS) and, 101
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on shock incarceration, 477
Sourcebook of Criminal Justice 
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Spiro Agnew and, 342

U.S. Department of State, 13, 21, 
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U.S. Fish and Wildlife Service, 

155–156
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U.S. Marshals Service, 147, 150, 

153–154, 218
U.S. News and World Report, 139, 248
U.S. Postal Service, 156
U.S. Sentencing Commission, 380
U.S. Supreme Court, 279–285; see 

also case index for titles of 
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on automatic reversal rule, 402
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